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CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. OLIVBR WBNDBtL H€ULMBS, Cirouit Justice ,.. Wasbingtcm, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, ,R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, -N. H. 

Hon. ARTHUR L. BROWN, District jiidge, Rhode Island .Providence, R. L 
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Hon. HORACE H. LURTON, Circuit Justice i Washington, D. C. 

Hon. B. HBNRT LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge.... Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge i New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge ..i New I.,ondon, Ctjun^ 

Hon. JAijBS P. PLATT, District Judge, Connectlcut .i. Hartford, Conn. 

Hon. THOMAS L CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D, New, York.- Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York.... New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S..D. New York..... New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York. New York, N. Y. 

Hon. JOHN R. HAZBL, District Jttdge, W. D, New York.....' Buffalo,; N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont. Brattleboro; Vt 

THIRD CIRCUIT. 

Hon. WILLIAM H. MOODY, Circuit Justice.. Washington, D. G, 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge... Pittsburg^ Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware .Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey. Trenton, N. J. 

Hon. JOSEPH CROSS. District Judge,' New Jersey Blizatieth, N. J. 

Hon^ JOHN B. McPHBRSON, District Judge, B. d! Pennsyivanla Philadèlphla, Pai 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsyivanla Philadelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M, D. Penns}'lvania..Scr£mton, P». 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsyivanla , Pjttsburg, fa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsyivanla Pittsburg, Pa. 

•Appointed to succeed Rutus W. Peckham, deceased. 
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Hon. HENRY CLAY McDOWE/^L, District Judge, W.D. Virginia..... Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 
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Hon. A; P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D..SHBLB Y, Circuit Judge HuntsvUle, Ala. 

Hon. THOMAS G. JONBS, Dlstriot Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, Dlstriot Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRT T. TOULMIN, Dlsblct Judge, S. D. Alabama Mobile, Ala. 

Hon. WM, ,Bi SHBPPARD. Clstrlot Judge, N. D. Plorlda Pensacola, Fia. 

Hon. JÀME3 W. LOCKE, District Judge, S. D. Florida ; JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPBBR, District Judge, S. D. Georglà Maçon, Ga. 

Hon. RUBTjg B. FOSTER, District Judge, E. D. Louisiana. New Orléans, La. 

Hon. ALECK: BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY 0. NILES, District Judge, N. and S. D. Mississippi Kosclusko, Miss. 

Hoii. DAVID B. BRYANT. District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas.... Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas .Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas ..Austln, Te». 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. O. 

Hon. HORACE H. LtJRTON, Circuit Judge' NashTllle, Tenn. 

Hon. HENRY F- SBVERBNS, Circuit Judge Kalamazoo, Mioh. 

Hon,'JOHNK. RICHARDS, Circuit. Judge» Cincinnati, Ohlo. 

Hon. JOHN W. WARRINGTON, Circuit Judge' Cincinnati, Ohlo. 

Hon. LOYALE. KNAPPBN. Circuit Judge' Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky MaysvlUe, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky LouIsTllle', Ky, 

Hon. HENRY h: SWAN, District Judge, B. D. Mlohlgan ...Détroit, Mlch. 

Hoa. LOYAItB. KNAPPBN, District Judge, W. D. Michigan» Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, District Judge, W- P- Michigan' Grand Rapids, Mlch. 

Hon. ROBERT, W, TAXLER, District Judge, N. D. Ohlo Cleveland', Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohlo ClnolnnaU, Ohlo. 

Hoji. JOHN B.SATBR, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hop, HOWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn, 
Hon. JOHN B. McCAt4<i District Judge, W. D. Tennessee.... ..Memphls, Teoa. 

> Appoiiited Circuit Justice, to succeed Rutus W. Peckham, deceased. 
' Died February, 1909. 
■ » Appolnted to succeed John K. Richards, deceased. 

* Appolnted Circuit Judge to succeed Horace H. Lurton. 

• Appolnted January 31, 1910, to succeed Loyal E. Knappeu 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAT, Circuit Justice Wasliington, D. C. 

Hon. PETER S. GHOSSCUP, Circuit Judge Cliicago, III. 

Hon. FRANCIS B. BAKER, Circuit .ludge Indianapolis, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, Ili. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois» Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springûeld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS. Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Netiraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D 

Hon. RALPH E. CAMPBELL, District Judge, B. Okla.ioma Muskogee, OkI. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JOHN B. CARLAND, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINEE, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. BRSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

* Appolnted January U, 1910, to succeed Solomon H. Bethea, deceased. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SCOFIELD et al. v. UNITED STATES ex rel. BOND. 

(Circuit Court of Appeals, Sixth Circuit. November 16, 1909.) 

No. 1,927. 

1. Bankbuptct (§ 134*)- — Trustée— "Abandonment or Office" — Appoint- 

MENT or SXICCESSOB. 

Wliere a trustée in bankruptcy absconded after embezzling the funds 
of the estate, such conduct aniounted to an abandonment of his office, 
whlch was thereby vacated, and a nevv trustée uiay be appointed without 
notice to tiim or a àearlug for his removal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig, § 134.*] 

2. Bankhuptcy (§ 134*) — Removal dp Trustée— Appointment of Successoh 

BY Court. 

Where a trustée In bankruptcy absconded, and was removed, the ap- 
pointment of a new trustée by the court, without calling a meeting of the 
creditors for an élection, was at most an irregularity, and the legallty of 
the appointment eannot be questioned collaterally by persons who are not 
creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 134.*] 

3. Bankruptcy (§ 373*) — Trustée- Action on Bo.xd. 

Where a trustée in bankruptcy absconded, and his wherealwuts were 
unknown, an order directing him to account Is not a neeessary prerequl- 
site to an action on his bond to recover funds of the estate enibezzled by 
him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 373.*] 

4. Appeal and Ebeob (§ 105O*) — Review— Harmless Bbroe— Evidence. 

In an action by a trustée in bankruptcy on the bond of a former trustée 
to recover a sum clalmed to hâve been recelved by the former trustée 
and embezzled by him, where the sureties alone were served and defended, 
the calendar entries of a référée, not the record itself, showlng that the 
trustée rendered an account, which was coniirmed, was not a défense, 
where the record did not sliow, nor was it alleged, whether or not the 
sum in dispute was shown by the account or settled; and the admission 
of paroi évidence to contradict such record, if error, was harmless. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1050.*] 

In Error to the District Court of the United States for the Northern 
District of Ohio. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
174 F.— 1 
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Action by the United States, on relation of Charles W. Bond, trustée 
in bankruptcy, against George B. Scofield and E. B. Durfee. Judg- 
ment for plaintiff, and défendants tiring error. Affirmed. 

W. E. Scofield, for plaintiffs in error. 
G. C. Bryce, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The record in tliis case, brought hère 
on a writ of error, is of a trial in the District Court for the Northern 
District of Ohio of a cause instituted in that court by a pétition of the 
United States, upon the relation of Bond, trustée in bankruptcy of 
Caroubas & Goodmanes, to enforce a bond given by Frank J. Kelleher, 
a former trustée in that matter, and bis sureties upon his appointment 
as such trustée. Service of process was made upon the sureties, but 
Kelleher could not be found. 

The pétition stated that, after Kelleher was appointed, there was 
turned over to him on June 30, 1900, by the clerk, on the order of the 
court, the sum of $462.13, assets of the estate;. that he appropriated 
this money to his own use and left the state, was a long time in hiding, 
and is now residing in 'Pennsylvania ; that on January 8, 1903, Kel- 
leher was removed by an order of the 'court on account of his mis- 
management of the estate and his f allure to account for the assets ; 
that thereupon the relator. Bond, was appointed trustée to collect and 
distribute the estate ; that he duly qualified as such trustée, and has 
ever since been acting as such trustée; that he has frequently de- 
manded of Kelleher the money in his possession belonging to the es- 
tate; that Kelleher has failed to comply with such demand, and has 
never paid the said $463.13, or any part of it. The sureties appeared, 
and filed yarious pleas and answers, raising issues, some of them re- 
lating to the power and jurisdiction oï the court in making orders in 
the proceedings, and some of them relating to the insufficiency of the 
proceedings to establish any liability on the part of the sureties. But 
no objection was taken to the competency of the District Court to try 
the case. The questions thus raised will be presently stated. After 
the pleadings had been settled, the cause came on for a trial of the mer- 
its before a jury. The resuit was a verdict for the plaintiff for the 
$462.13, with interest from the date of Kelleher's réception of the 
money. The proof in the case was in accord with the allégations of 
the pétition. It was shown that the trustée had demanded the money 
taken by Kelleher, and for which this suit was brought, by letter ad- 
dressed to him in Pennsylvania, which was acknowledged, but the mon- 
ey was not forthcoming. Certain inci dental facts appeared which 
form the basis of some of the défendants' assignment of errors. 

1. No notice was given to Kelleher of the proceedings taken for his 
removal as trustée. It is therefore urged that the order of removal 
was unlawful and void. But he had absconded, a long time had 
elapsed, and he could not be found. It was his duty, and he had given 
his bond, to "in ail respects faithfully perform ail of his officiai duties" 
as said trustée, one of which was to remain under the view and juris- 
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diction of the court, whose officer he was, and subject to its summons 
and orders. He fled, and hid, as the jury might well believe, for the 
very purpose of avoiding the service of the process of the court, and, 
if so, he should be deemed to hâve waived such service. It amounted 
to a consent that the necessary proceedings might go on in his absence. 
He left the court in such a position that it niust dispense with giving 
notice, or the bankruptcy proceedings must prove abortive, and he him- 
self escape with the fruits of his embezzlement. His consent, how- 
ever, was not necessary. His conduct amounted to an abandonment 
of his office ; and in such a case there is no requirement that a hearing 
be had or notice given. The abandonment ipso facto vacates the office, 
and a new trustée may be appointed. Hedley v. Board, 4 Blackf . (Ind.) 
116 ; Osborne v. State, 128 Ind. 139, 37 N. E. 345 ; State v. Moores, 
53 Neb. 634, 73 N. W. 1056 ; Attorney General v. Maybury, 141 Mich. 
31, 104 N. W. 334, 113 Am. St. Rep. 513 ; People v. Common Council, 
77 N. y. 503, 33 Am. Rep. 659; 39 Cyc. 1404. In thèse circurn- 
stances we think the order of removal was not void — at least, not in 
a collatéral proceeding. 

2. It appears that the creditors were not summoned to elect a new 
trustée, and it is urged that the court could only appoint the trustée 
in case the creditors failed to elect one. But the appointment of a 
trustée is finally subject to the approval of the court, and in some con- 
ditions the court might itself make the appointment. The whole mat- 
ter of appointing trustées is subject to the power and superintendence 
of the court. If the court ought to hâve summoned the creditors to 
elect a trustée, its failure to do so was a mère irregularity, and can- 
not be taken advantage of collaterally, certainly not by those who are 
not creditors or otherwise interested in the appointment. 

3. The court did not make an order directing Kelleher to account 
as trustée, and this is said to be an indispensable prerequisite. That 
might, and probably would, be proper in conditions where such a pro- 
ceeding is practicable. But an order upon a person who was lurking 
in an unknown place, and purposely keeping out of the reach of any 
légal notice of an order, if one should be made, would be of no avail. 

4. One other question, which we think should be noticed is this : 
The défendants introduced certain entries in a record kept by the réf- 
érée, the object of which was to show that Kelleher had filed his ac- 
count as trustée, and it had been confirmed ; their déduction being that 
this would absolve the sureties from ail further liability. This record, 
as it is called, consisted, not of the proceedings themselves, but of 
calendar entries showing the dates when certain named papers were 
filed or certain things donc. The following is the part of it on which 
the défendants relied: 

"1900. Aprll 9th. Bond of trustée filed, with E. Durfee and George B. Sco- 
field as sureties, wliich bond was approved by référée. 

Final account of trustée flled. Account confirmed by référée. Notice of 
hearing on final account of trustée mailed to each creditor listed in the sched- 
ule." 

The référée was called, and testified, over an objection by the de- 
fendants that the record could not be contradicted by oral testimony, 
that thèse particular entries were not his own, and were not authorized 
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by him; that he had never seen them, or had any knowledge of tliem, 
until this trial ; that he beheved they were made by his stenographer ; 
that no such account was ever filed or confirmed ; that he received f rom 
Kelleher what purported to be a trustee's account; that it was a de- 
f ective account, and not verified ; that he sent it back to Kelleher for 
correction and vérification, but that it was never returned to him. 
There was no proof as to what the contents of the account were. If 
it were permissible to make any inference, it would be that the item 
of $463.13 was not charged to the trustée in it; for there was no prê- 
teuse that he ever paid over the money or expended it for the estate. 
But the ruling of the court on admitting the testimony of the référée 
was excepted to by the défendants, and is assigned as error. 

We do not find it necessary to détermine to what extent and in what 
circumstânces such entries as thèse partake so much of the character 
of records that they may not be disputed, or it may be shown in a col- 
latéral proceeding that they were made without the authority of the 
court. There was no statement of claim or ofïer of prôof as to what 
Kelleher's account contained. If it did not contain an acknowledg- 
ment of the $462.13 received by him, even the confirmation of the ac- 
count would not preclude the recovery of it, if in fact he had received 
it, and still had it, and it was not known to the référée. That would 
be a frauduient suppression which would justify a revision of the set- 
tlement, and the establishment of his liability for the suppressed item, 
as was effected by the présent proceeding. If it did contain that item, 
it should hâve bèen declared, and the presumption, in the absence of 
the account or proof of its contents, would be that it was declared, 
as a balance against him. In short, it nowhere appears what the set- 
tlement, if there was one, included, or how the balance stood. 

MoreoVer, this was a plenary action against the former trustée and 
his sureties. The former could not be found; but the action as 
against the sureties did not thereby abate. Doubtless they could make 
any défense, not personal to himself, which their principal might; but 
they could not, upon the facts of this case, make any other. And no 
preliminary action by the court was necessary. If the former trustée 
had received the assets, and had embezzled and never accounted for 
them, he was simply a defaulter to the estate to the extent of his dé- 
falcation; and the trustée, by virtue of his title, could bring suit for 
the recovery of the fund without any express order of the court. In 
thèse circumstânces the error, if there was error, in the réception of 
the évidence of the référée, was harmless, and does not constitute 
ground for reversai. 

Other questions of minor and not of controlling importance were 
discussed in the briefs of counsel, which we do not think it necessary 
to discuss. We are of opinion that the judgment is, upon the merits, 
right, and that no sufficient ground is shown for reversing it. 

It is accordingly affirmed. 
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THB WILLIS A. HOLDEN. 

(Circuit Court ot Appeals, NInth Circuit. November 9, 1909.) 

No. 1,720. 

Sax-vage (§§ 13, 34*)— Natuee of Seevice— Amouni of Compensation— "Sal- 
VAQB Seevice." 

The schooner Holden, laden with lumber, left Wlllapa Harbor, Wash., 
for Cbina, but when 150 miles out lost her rudder and rudder post in a 
storm. She Jettisoned a part of her deck load and rlgged a jury rudder, 
with which she worked her way back to the Btrait of Juan de Fuca, which 
she reached in the night after 13 days. In the morning she hoisted dls- 
tresB signais. Durlng the day she sailed across the strait, but came back 
to the same place on the Washington side with her jury rudder wrecked 
and with a Ust of some 9 degrees by shifting of cargo. Toward night the 
steam schooner Nelson came to her assistance and agreed to tow her to 
Port Townsend. After considérable dlfficulty and danger a Une was 
passed aboard and a start made; but during tlîe night, which was very 
rough, the hawser parted three times, and it was with dlfficulty that the 
Holden was again picked up. At noon the next day she was left safely 
anchored in Port Angeles. Eeld, that the service was clearly a salvage 
service, and entitled to be compensated as such, and that an award to 
the Nelson and her offlcers and crew of $4,800 was justlfied ; the Holden 
and her cargo belng worth about $43,000. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 23-25, 80-83; 
Dec. Dlg. i§ 13, 84.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6316, 6317.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Libel in rem for salvage against the fpur-masted schooner WilHs 
A. Holden, by the Charles Nelson Company, a corporation, owner of 
the steam schooner Charles Nelson, and her master and crew. De- 
cfee below for the libelants in the sum of $4,800, Claimant appeals. 
Affirmed. 

H. R. Clise and Geo. H. King-, for appellant. 
Kerr & McCord, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge. The four-mastéd schooner Willis A. 
Holden, owned by the Globe Navigation Company, Limited, sailed 
from Willapa Harbor, in the state of Washington, on November 27, 
1907, bound on a voyage for Shanghai, China, with a cargo of 1,394,- 
000 feet of lumber, valued on the manifest at $15,950. On the sec- 
ond day out, and at a distance of about 150 miles west of the Wash- 
ington coast, the schooner encountered rough weather and became 
disabled by the loss of her rudder and rudder post, whereupon, to 
save the schooner and her cargo, the master and crew jettisoned about 
25,000 feet of the deck load of lumber. They thereupon rigged a jury 
rudder and navigated the vessel into the strait of Juan de Fuca, 
the entrance to which is about 140 miles north of the harbor from 
which the schooner sailed. The schooner reached the strait on the 
early morning of December 12th, 15 days after sailing from Willapa 

*For othw CBDW »e* muu» toplc & i huubsb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Harbor, and 13 days after having lost her rudder and jettisoned a part 
of her cargo. What the schooner was doing during this time does 
not appear from the évidence. The strait of Juan de Fuca, from 
the entrance eastward for a distance of 50 miles, has an average width 
of 11 miles. The island of Vancouver, British Columbia, is on the 
north, and the state of Washington on the south, side of the strait. 
Cape Flattery, on the south side of the entrance to the strait, is the 
northwestern extremity of the state of Washington. The lighthouse 
for this point is on Tatoosh Island, about three-eighths of a mile north- 
westward from the cape. 

The master in his testimony states that on December 12th the 
schooner had no rudder and the deck load had partly shifted ; that 
she had a list to port of about 9 degrees ; that at daylight on Decem- 
ber 12th, somewhere oflE Waaddah Island, he hoisted signais of distress 
fore and aft. The signal at the fore was a square flag with a round 
bail below. The meaning of this signal was, "I want immédiate as- 
sistance." The signal aft was a fîag with the letters "C.N." (N.C.), 
the nieaning of which was, "Can you give me assistance in the way 

of ?" The distress signais are those provided in article 31 of 

international rules of May 28, 1894 (28 Stat. 83, c. 83 [U. S. Comp. 
St. 1901, p. 2871]). The distance from Tatoosh Light to Waaddah 
Island, near the Washington shore, is about 5^4 miles. The wind on 
the morning of December 12th at Tatoosh Island, as reported by the 
Weather Bureau, was from the southwest from midnight to 4 a. m., 
and from the south from 4 a. m. until 8 a. m. The average hourly 
velocity of the wind was 29 miles. High water on that morning at 
Neah Bay, just west of Waaddah Island, was at 6 :57. Tide Tables 
for the Pacific Coast by the Coast and Geodetic Survey, 1907. The 
disabled schooner must, therefore, hâve come into the strait with the 
aid of a favorable wind and on a fliood tide. From the position ofï 
Waaddah Island, where the signais of distress were set on the Holden, 
the master testified that he sailed the schooner until he came to a 
position off Somlario Point on the Vancouver shore; the schooner 
heading towards the shore. From Waaddah Island to Sombrio Point 
is 13^ miles. The master then tried to get the schooner around, so 
as to head for the American shore; but, failing in this, he set his 
sails so that he was able to gather sternway, and in this way he sailed 
stern foremost açross the strait in the direction of southwest by south, 
and at about 4 o'clock in the afternoon he was again ofï Waaddah 
Island, where he was in the early morning. The wind at that time 
was from the northeast and the tide running flood. The sea was rough. 
The jury rudder had drifted apart and was a wreck, laying alongside 
the schooner. It was useless for steering purposes. The schooner 
was crossways to the wind and was drifting across and towards the 
entrance to the strait. 

At about 4 o'clock the steam schooner Charles Nelson, bound on a 
voyage from San Francisco to Seattle, came around Cape Flattery and 
entered the strait, and soon after discovered the Holden heading across 
the strait flying signais. The master of the Nelson consulted his book 
of signais, and found thatthe Holden's signais meant, "In distress; 
want immédiate assistance." The Nelson proceeded to the relief of 
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the schooner, and, steaming up close to the Holden, asked the master 
what lie wanted, or if he wanted assistance. The master of the Holden 
replied that he did; that he wanted to be towed to Port Townsend. 
The master of the Nelson replied that he would tow him. The Nel- 
son then passed alongside of the Holden, and, tiirning arOund abaft, 
came up on the starboard side. The testimony is conflicting as to 
what passed between the masters of the two vessels at this time. The 
master of the Nelson testified: 

"He asked me how mucli I wanted for it. I told hlm T eould make no bar- 
gain ; I could not state now ; if he wanted any assistance I would do so, and 
if lie did not want it to say so, and I would go on my way. He told me then 
he had better take assistance, and for me to tow him. I told him: 'Ail right.' 
I steered a little further ofC, and I told the mate to get ail hands on deck, and 
we took our 10-inch line on deck, and made one end fast to our towing bitt, 
and got another 3-inch Une ready to bend onto it, and then we steered towards 
the Holden, went on the weather side of him. Before that I see that there 
was some wreckage afloat alongside of her. Before that, as I came alongside, 
the captain told me: 'There is nothing the matter with me.' I told hlm: 
"I don't care what is the matter ; if you want any assistance I will glve you 
assistance.' I could see he was in distress. He had signais of distress up. I 
had no time to hâve an argument with him, because it was gettlng dark. After 
we got alongside of him — We made two or three attempts to get alongside of 
him. He had some wreckage floatiug on the weather side. There was a spar 
or planks, and wire attached to it. So I did not know how far that was drift- 
ing towards the weather side, so I steered as close as I could towards hlm. 
Then I rounded her up and backed down towards her; but the wind threw 
the bow back again, and I thlnk it was two or three times that we attempted 
to get a heaving Une on board of him, and we got a Une on board, a heaving 
line, and bent that onto the 3-inch line, and the 3-inch line was bent onto the 
lOinch hawser, and we also bent a big shackle onto the big hawser. Then 
I told the captain to shackle that hawser with the big shackle onto bis anchor 
Chain, so that I could tow on that. Then he told me that It would take him a 
couple of hours to get his anchor chain ready ; the best he could do would be 
to make a Une fast to that bitt. I told him: 'Ail right' — ^to make it fast to 
his bitt, and let me know as soon as he had it fast. After he had it fast, 
that must hâve been about pretty nearly close onto 5 o'clock." 

Hansen, the first mate of the Nelson, who heard the conversation 
between the two captains, testified : 

"The captain of the Nelson asked the captain of the Holden if he wanted 
assistance, if he wanted to be towed, and the captain of the Holden sald that 
he wanted to be towed to Port Townsend ; but there was no priée to my knowl- 
edge, or in my hearing, agreed on. The captain of the Nelson said he would 
tow him to Port Townsend, but he would make no bargaln. Ile would leave 
it to be set later on. He (the captain of the Holden) said: 'AU right.' And 
he got the hawser. I did not hear him say anything about salvage. Some 
time after gettlng the hawser, he said something to the efCect that it would be 
a tow. Our captain sald: 'AU right ; I wUl tow you.' That Is, while we were 
In the act of gettlng the hawser onto the Holden." 

MacRae, the second mate of the Nelson, who also heard the conver- 
sation between the captains, testified : 

"We camé up alongside, and our captain spoke to hlm, and he wanted to 
know if he wanted any assistance. He said: 'Yes; will you tow me to Port 
Townsend?' Our captain said he would ; he would tow him to Port Townsend. 
Then he asked him how much he wanted to tow him to Port Townsend. He 
said: 'I will make no agreement with you. I cannot make no agreement.' 
Afterwards he says: 'I want you to understand that It won't be a salvage 
job.' Our captain says: 'I cannot make any agreement with you at ail as to 
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that. rf you want me to help you I wlU ; If not, say so, and I wlll proceed. 
If you want to take my Une, ail right. Do you want to take my Une?' our 
captalns says. He says: 'Yes ; I wUl take your Hue.' " 

The master of the Holden testified : That the captain of the Nelson 
asked him, "What do you want?" And he asked the captain of the Nel- 
son, "Can you tow me to Port Townsend ?" The captain of the Nel- 
son replied, "Yes; I will tow you." The captain of the Holden then 
asked, "How much do you want to tow me to Port Townsend ?" The 
captain of the Nelson replied, "I don't want to make any agreement." 
He said, "You lost your rudder?" And the captain of the Holden said, 
"Yes." The Nelson then passed, and turned around abaft, and came 
alongside again, when the captain of the Holden said to the master 
of the Nelson, "Captain, I understand this to be a towage job, and 
not a salvage job." That the master of the Nelson did not reply at 
first, when the master of the Holden said: "I don't want to take your 
line, except you consider this a towage job and not a salvage job." 
To which the master of the Nelson replied: "Ail right; I will tow 
you." 

Carlson, mate of the Holden, testified that the captain of the Nel- 
son hailed the captain of the Holden, and he said, "What do you want, 
Captain?" The captain of the Holden asked if he would tow him to 
Port Townsend. The captain of the Nelson said, "Ail right; I can 
do that." The captain asked him what he would charge to tow him 
to Port Townsend. He said he would not make any agreement for 
towing. The captain of the Holden said he would not take his line, 
except he would consider it towage, and not salvage. The captain of 
the Nelson said, "AU right ; I will tow you." 

The carpenter of the Holden testified : 

"The captain of the Nelson came up on one glde of us, and he sang out to 
the captain of the Holden, and he says, 'What do you want?' and he says, 'I 
want a tow,' and the Chas. Nelson came right around on the side, on the star- 
board bow, and the captain of the Holden sung out again, 'Captain,' he says, 
'this is only a tow ; if you want salvage out of it, I won't take your Une,' and 
the captain of the Chas. Nelson, hé said, 'AU right,' and he took the Une." 

The hawser passed to the Holden by the Nelson was a new, 10-inch 
Manila hawser. At the time the hawser was being passed the wind 
was high and a heavy swèll running. In this state of the weather 
there was great danger to both vessels in the Nelson going alongside 
of the Holden in its unmanageable condition. The situation required 
great care, and in exercising this care it took the Nelson an hour or 
more to get the Holden in tow. After this was accomplished, the Nel- 
son proceeded with her tow in the direction of Port Townsend, a dis- 
tance of about 80 miles. About midnight the wind changed to the 
Southwest, and the Holden sheered from side to side, steering badly. 
About half-past 12, and after the tow had been taken about 35 miles, 
the hawser parted at the Nelson's rail, and the Nelson's mate called ail 
hands on deck to again take the Holden in tow. The Nelson then 
passed a 6-inch hawser to the Holden to hold her and prevent her from 
drifting over onto the Vancouver shore. About 3 o'clock the 6-inch 
hawser parted. By this time the Holden had taken in the 10-inch haw- 
ser, and this was passed on board the Nelson and made fast. The 
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Nelson again proceeded with her tow, and at about half-past 5 or 
6 o'ciock in the morning the 10-inch hawser parted the second time, 
this time near the Holden. The two vessels were then near Race Rock, 
on the Vancouver shore, and in a dangerous position. The Nelson 
hove in her hawser by steam. It took an hour and a half to pick up the 
Holden. After the hawser had been made fast on her, the Nelson 
steamed across the strait in the direction of Port Angeles on the Ameri- 
can side, a distance of about 11 miles. In rounding Ëdiz Hook to 
get into Port Angeles, the Holden took a sheer, and the 10-inch haw- 
ser parted the third time. The Nelson again went alongside the Hol- 
den to pass the hawser, when the captain of the Holden said he was 
in smooth water and in no danger. The captain of. the Nelson said, 
"It was quite a rough night." The captain of the Holden replied that 
"It was a dirty night, and you did well." The Nelson then took the 
Holden in tow, and at about noon on December 13th anchored her 
safely in Port Angeles. The évidence is that the, night was very stormy 
and dark, and the sea rough. The captain of the Nelson testified that 
it was one of the worst nights he ever experienced. MacRae, the sec- 
ond mate, testified in his expérience up and down the Juan de Fuca 
Strait he never had worse weather than they had that night since he 
had been running up there. At times the wind was blowing a gale, 
with rain, bail, and snow. The Weather Bureau at Tatoosh reported 
that the wind was from the west from midnight to morning, and the 
average hourly velocity was 25.5 miles ; that at 4 :15 a. m. the maxi- 
mum velocity of the wind was 53 miles per hour from the vi^est for 5 
minutes. 

The Charles Nelson is a steam schooner of 890 horse power. Her 
gross tonnage is 629 tons. Her net tonnage is 397 tons. She is 196 feet 
in length, and 37.8 feet in width. She had on board on December 13th 
12 or 15 passengers and 300,000 feet of lumber. The schooner was of 
the value of $75,000. The Willis A. Holden is a four-masted schooner. 
Her gross tonnage is 1,188 tons. Her net tonnage is 1,040 tons. She 
is 210 feet in length, and 42 feet in width. She had on board on 
December 12th a cargo of lumber valued at $15,500. The schooner it- 
self was of the value of $27,500. 

The court below held that the services rendered the Holden by the 
Nelson and her officers and crew was a salvage service, and awarded 
the Nelson $3,500, her master $300, her first mate $100, her second 
mate $50, and each of the 20 members of the crew appearing as inter- 
veners $40, making a total of $4,860. It is contended by the appellant 
that the compensation for the services rendered to the Holden was to 
be based upon a towage service, and not a salvage charge. 

In the case of The Reward, 1 W. Rob. 177, Dr. Lushington said: 

"I apprehend that mère towage service is conflned to vessels tbat hâve re- 
ceivéd no injury or damage, and that mère towage reward is payable in those 
cases only where the vessel i-eceiving the service is in the same condition she 
would ordinarily be in without havlng eneountered any damage or accident." 

In the case of The Charlotte, 3 W. Rob. 68, 71, Dr. Lushington said : 

"Ail services rendered at sea to a vessel in danger or distress are salvage 

services. It is not necessary, I conceive, that the distress should be actiial 

or immédiate, or that the danger should be imminent and absolute. It will be 
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suffleient If, at the tîme the assistance is residered, the sMp bas encminterôd 
any damage or mlsfortune which might possibly expose her to destruction if 
the services were net rendered." 

In the case of The Phantom, L. R. 1 A. & E. 58, 60, the same great 
admiralty judge said: 

"I am of opinion that it is net necessary there should be absolute danger In 
order to constitute a salvage service. It Is suffleient if there is a state of 
difflculty, and reasonable appréhension." 

In McConnochie v. Kerr (D. C.) 9 Fed. 50, 53, Judge Brown, of 
New York, one of America's great admiralty judges, said: 

"A salvage service Is a service which is volnntarily rendered to a vessel 
needlng assistance, and is designed to relleve her from some distress or danger, 
either présent or to be reasonably apprehended. A towage service is one which 
is rendered for the mère purpose of expedltlng lier voyage, without référence 
to any circumstances of danger." 

In support of this rule Judge Brown refers to the cases which hâve 
just been cited from Dr. Lushington. 

In the case of The Flottbek, 118 Fed. 954, 55 C. C. A. 448, this 
court, referring to the towage of a disabled vessel in the locaHty where 
the services now under considération were performed, said : 

"There is a marked and clear distinction between a towage and a salvage 
service. When a tng is called or talien by a sound vessel as a mère means of 
savlug time, or from considérations of eonvenience, the service is classed as 
towage ; but If the v«ssel Is disabled, and in need of assistance, it is a salvage 
service. la cases of simple towage, only a reasonable compensation is al- 
lowed, as upon a quantum merult. In case of salvage, the award is uiwn a 
broader and more libéral seale, as we hâve before stated." 

The court had previously defined a salvage service in the following 
language : 

"Salvage is decreed by courts of admiralty as a reward for services success- 
fuUy rendered In saving property from maritime damage, not on the prin- 
«iple of a quantum merult, or as compensatory rémunération, but as a reward 
for perilous services, and as an inducenient to seamen and others to readîly 
engage in such undertakings and assist in saving llfe and proiterty. Danger, 
péril, and a successful deliverance therefrom, either by voluntary effort, 
spécial request of, or by contract with the owner, constitntes a case of salvage, 
whether rendered by one or more salvors. Eacli salvor that renders a meri- 
torlous service, directly aidlug lu the rescue and saving of the property, is 
entltled to a salvage award." 

It is contended by the appellant that the Holden was not in distress 
at the time she was taken in tow by the Nelson ; that her signais of 
distress, flying at the time she was hailed by the Nelson, had been 
hoisted in the early morning. The master of the Holden did testify 
that he hoisted thèse signais at daylight in the morning for the purpose 
of attracting the attention of the lighthouse people on the American 
side, se that he would be reported ; that there was a telegraph station 
from there ; and that he could get into communication with either the 
towboat people or the Globe Navigation Company, the owner of the 
vessel. He further testified that the signais "were forgotten to be 
taken down." But the master appears to hâve overlooked the fact that 
the International Code of Signais provides for precisely such com- 
munications as he says he desired to make with bis hoisted signais. 
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There is a signal calling for a tug, and there is a signal requesting to 
be reported by telegraph to the owner. He did not hoist either of 
thèse signais, but hoisted a signal forward, "I want immédiate assist- 
ance," and another signal aft, "Can you give me assistance in the way 

of ?" When asked upon cross-examination why he had the 

signal flying calling for immédiate assistance, if he did not want immé- 
diate assistance, his reply was that he hoisted that signal when he was 
on the Vancouver shore. He says : 

"I was tieading right for the beacli at that time. Tlie vessel was goiug riglit 
into the Vancouver shore, and I could not get the vessel around at that time, 
and I would hâve taken anything beeause I was In danger then." 

But tbe schooner was in the same dangerous situation on the Ameri- 
can shore, and, later, even worse, than on the Vancouver shore. She 
was without a rudder, and had a list of 9 degrees to port. She was 
unmanageable as against wind and current. She was nearing a rocky 
shore. Waaddah Island was a mile directly to the west. The Weather 
Bureau at Tatoosh Island reports that the wind from 4 p. m. to 11 
p. m. was from the northeast. High water on that evening at Neah 
Bay, immediately to the west of Waaddah Island, was at (5 :58. Tide 
Tables of the Pacific Coast by the Coast and Geodetic Survey, 1907. 
After 7 o'clock the tide would ebb towards the entrance of the strait, 
and with the added force of the wind there would hâve been imminent 
danger that the schooner would hâve been carried either immediately 
ashore, or upon Waaddah Island, or upon the rocks at the entrance 
of the strait. "The ebb current is felt most along the southern shore 
of the strait." United States Coast Pilot, Pacific Coast (2d Ed.) Juan 
de Fuca Strait, p. 135. It is idle to say that in this situation the 
schooner was not in distress, and that she was not in danger. She was 
in great danger, and very properly had signais of distress flying ail that 
day, and at the time she was rescued. But the master testified that he 
could hâve anchored where he was. The weight of évidence is that 
the ground at this point is rocky, and anchorage insecure, and particu- 
larly so with what is called "patent anchors," with which the schooner 
was equipped. We do not think that, in the state of the weather and 
tide, the schooner had any security in her anchors at the place she was 
when she was taken in tow by the Nelson. 

The conflicting testimony relating to the conversation between the 
two captains when the towage service began, as to whether the service 
to be rendered was to be a towage or a salvage service, is immaterial. 
The master admitted that the Nelson came to the Holden in response 
to the signais calling for immédiate assistance, and that the captain of 
the Nelson asked, "W'^hat do you want ?" The subséquent conversation 
between the two captains about towage establishes at least one fact be- 
yond question — the commendable purpose of the master of the Nelson 
to do his duty in a dangerous situation to a disabled vessel. But the 
claim that the service was to be a towage service is contradicted by 
the conduct of the master of the Holden. He said he asked the master 
of the Nelson, "Can you tow me to Port Townsend?" He afterwards 
asked, "How much do you want to tow me to Port Townsend ?" When, 
on the morning of December 13th, the two vessels were rounding Ediz 
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Hook at the entrance to the harbor at Port Angeles, and tîie lO-incH 
hawser had parted for the third time, the captain of the Holden was 
disinclined to take the Nelson's hawser again, and said to the captain 
of the Nelson that he was in smooth water and in no danger, intimating 
that the services of the Nelson were no longer required. He, however, 
took the hawser, and was towed into Port Angeles, where he anchored. 
When asked by the captain of the Nelson if he was safe, he said he was, 
and that he had ordered two beats to take him to Port Townsend. 
This port was 30 miles to the east of Port Angeles. If the master of 
the Holden had entered into an agreement with the master of the Nel- 
son to be towed to Port Townsend, why did he not insist upon the ful- 
fillment of the agreement, and why did he order two boats to take him 
on to Port Townsend ? It is apparent f rom the évidence that there was 
no such agreement with the Captain of the Nelson. It was a service 
voluntarily rendered to a vessel neéding assistance, and was designed to 
relieve her from distress, caused by her disabled condition and the 
State of the weather and tide. She was in the présence of danger, and 
further danger was reasonably to be apprehended. 

The Nelson was not engaged in the towing business, and the service 
she rendered was not for the mère purpose of expediting the Holden 
on her voyage. She was not on her voyage. She was seeking a place 
of safety. The service rendered was prompt, efficient, and successful, 
causing delay, inconvenience, and danger to the Nelson. The diffi- 
culties and dangers encountered during the night in towing the schoon- 
er to a place of safety are sufficient to show the value of the service 
rendered, and justified the court in its award. Under the circum- 
stances, the decree made by the District Court in favor of the Nelson, 
her officers, and crew appears to be reasonable and just, 

The decree of the District Court is therefore afiîrmed. 



UNITED STATES v. ABEEX, et al. t 

(Circuit Court of Appeals, Fifth Circuit October 4, 1009.) 

No. 1,823. 

L Clebks of Courts (§ 74*)— Clerks of United States Courts— Liabilitt 
ON Qfficial Bonds— Conversion of Money Deposited to Pat Costs. 

A clerk of a Circuit Court who has given bond as required by Kev. St. 
I 795, or under the provisions of Act Feb. 22, 1875, c. 95. § 3, 18 Stat S33 
(U. S. Oomp. St. 1901, p. 619), conditloned that he sJiall "faithfuUy dis- 
charge the dutles of his office * • • and properly account for ail mon- 
eys comlng Into his hauds as required by law," and who fails to pay out 
to the persons entltled thereto money deposited with him by litlgants to 
secure costs under an order or rule of the court, or to account for and 
pay over the same to his suceessor in office, commits a breach of s.uch, 
bond. 

[ISd. Note. — For other cases, see Clerks of Courts, Cent. Dlg. § 132 ; Dec. 
Dig. % 74.*] 

2. Clerks of Courts (§ 75*)— Clerks of United States Courts— Action on 
Official Bond. 

Where a clerk of a Circuit Court Iji the course of a number of years re- 
ceived a large number of deposits of money made by litlgants to secure 

•Fçr other cases see aame topie & § numebe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
t Rehearing denied November 2. 1909. 
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costs, as requlred by a ruie of court, and falled to pay the same out to 
the persons wbo became entltled to tbe same as fées or to tum the fund 
over to his successor in office, but converted it to hls own use, the United 
States, as payée, may maintaln an action on his officiai bond to recover 
the amount, and is not required in its pleading to name ail or auy of the 
persons entltled to share in the fund as use plaintiffs, since the sums so 
deposited can in no event become the property of the clerk beyond the 
amount he is entltled to retain for bis own fées, but must legally remaln 
subject to the orders of the court, which bas power on the recovery of the 
fund to see that it is properly disbureed. 

[Ed. Note.— For other cases, see Clerks of Courts, Cent. Dlg. § 138 ; Dec 
Dig. § 75.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action by the United States against Alfred Abeel, Fannie Finks, as 
executrix of the will of John H. Finks, deceased, and the Fidelity & 
Deposit Company of Maryland. Judgment for défendants on excep- 
tions to first amended original pétition of plaintiff, and plaintiff brings 
error. Reversed. 

The following is the pétition of the plaintiff, filed in the Circuit 
Court : 

"To the Honorable Judges of Said Court: 

"Tour petitioners, tbe United States of America, hereinafter called plain- 
tiffs, by their district attorney for the Northern District of Texas, William H. 
Atwell, after having obtained leave of the court, flle this, their first amended 
original pétition, in lieu of their original pétition flled herein on the slxteenth 
day of October, 1907, and for such aniendment coniplain of Alfred Abeel, Mrs. 
Fannie Finks, a feme sole, and the Fidelity & Deposit Company of Maryland, 
ail of whom are hereinafter styled défendants, and represent: 

"(I) That Alfred Abeel is an inhabitant, résident and citizen of the county 
of McLennan, state of Texas. That Mrs. Fannie Finks is tbe wldow of John 
H. Finks, deceased, and is the executrix of the said John H. Finks' estate, 
and résides in and is a citizen and inhabitant of the county of Dallas, state 
of Texas; that the Fidelity & Deposit Company of Maryland is and was at 
the tlme of the hapiwning of the matters hereinafter detalled, a corporation 
organized and existing under and by virtue of the laws of the state of Mary- 
land, for the purpose, among other things, of guaranteeing the fidelity of per- 
sons holding iwsitions of public and private trust, and to exécute bonds and 
undertakings for such persons, and at the time of the exécution and delivery 
of the hereinafter mentione<l bond and writing obligatory, had complied wlth 
the provisions of the laws of the state of Texas authorizing it to do business 
in said state of Texas, and had complied with the provisions of an act of Con- 
gress. approved August 13, 1894, and had been duly granted by the Attorney 
General of the United States authority as under the laws provided to do busi- 
ness under such act in the state of Texas and in the Northern District thereof, 
and the said conipany bas and had a local director and agent in the city of 
Dallas on the dates aforesaid, to wlt, Lee E. Burgess. 

"(2) That tbe said Mrs. Fannie Finks was, by the duly probated will of the 
said John H. Finks, deceased, appointed executrix of the said John H. Finks' 
estate, and became under the terms of said will, and is now, the owner and 
holder of ail the said property of the said John H. Finks, both real and Per- 
sonal, and that vested in hlm at the time of his démise. 

"(3) That on the thlrteenth day of May, 1903, John H. Finks was the duly 
appointed and acting clerk of the Circuit Court of the United States witbin 
and for the Northern Distric-t of Texas, and on or about that date was noti- 
fled and required by the Attorney General of the United States to exécute with 
sufficient sureties, and cause to be dellvered to thèse plaintiffs, a bond to 
thèse plalntifCs in the pénal sum of flf teen thousand dollars, conditloned among 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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othèr things that he, the sald John H. Flnks, should tolthfully disebarge tlie 
dutles of hls office, and properly account for ail moneys comlng intxj liis hands, 
as required by law ; and thereupon, to wit, on the thirteenth day of May, 1903, 
the sald John H. Finks, as principal, and the sald Alfred Abeel and the said 
Fldellty & Deposlt Company of Maryland, as sureties, dld make, exécute and 
dellver to thèse plaintiffs, pursuant to the laws in suc-h case made and pro- 
vided, their certain bond and writlng obligatory, in vvords and figures herein, 
followlng, to wlt: 

" 'Know ail men by thèse présents: That we, John Holllugsworth Finks, of 
Dallas, Dallas county, Texas, and Alfred Abeel of Waco, in the county of Mc- 
Ijennan, are held and flrnily bound nnto the United States of America, in the 
sum of flfteen thousand dollars, lavvful money of the said United States to be 
pald to the sald United States, for whlch payment, well and truly to be made, 
we bind ourselves, our helrs, executors, and administrators, jolntly and sever- 
ally, flrmly by thèse présents. Signed wlth our hands and sealed vvith our 
seals thls ISth day of May 1903. 

" 'The condition of the above obligation is sueh, 

" 'Whereas, pursuant to law, John HoUingsworth Finks has been appolnted 
clerk of the Circuit Court of the United States for the Northern District of 
Texas, to hâve and to hold the same, wlth ail the rights, privilèges and émolu- 
ments therennto lawfully appertaining, as by an appointment to him bearing 
date the 24th day of April 1889, more fully appears, a certlfied copy of whlcli 
Is hereunto annexed. 

" 'Now, If the sald John HoUingsworth Finks, by himself and by his dep- 
uties, shall falthfully discharge the dutles of his office and seasonably record 
the decrees, Judgments and déterminations of the said court, and properly 
account for ail moneys coming into his hands, as required by law, then this 
obligation to be vold, otherwise, to remaln In fuU force and virtue. 
" '(!.. S.) John HoUingsworth Finks. 
" '(Ta s.) Alfred Abeel. 

" '(Ij. s.) Fidelity & Deposlt Company of Maryland. 
" '(L. S.) By Lee E. Burgess, Local Dlrector.' 

*•**• ******* 

"Which said bond was duly, to wit, on the flrst day of June, 1903, approved. 

"(4) That the said bond and wrlting obligatory was executed and dellvered 
as aforesald for and In considération of the fact that the said John H. Flnks 
had not, wlthin four years next preceding the sald thirteenth day of May, 
1903, given aiiy bond to secure the faithful discharge by hlm of his dutles as 
such clerk aforesald, and was also executed and dellvered to enable the said 
John H. Flnks to comply with the requlrement made and notlfled to the sald 
John II. Finks by the Attorney General of the United States, to wlt, that the 
sald John H. Finks give a bond to the plaintiffs conditioned as aforesald in 
the pénal sum aforesaid, for the purjjose of strengthening the security there- 
tofore givèn by him, the said John H. Flnks, for the faithful discharge of his 
duties as such clerk, and was further executed and dellvered for the purpose 
and in considération of enabllng the said John H. Flnks to retain his office 
and position as such aforesaid clerk. 

"(5) That thereafter, on the first day of June, 1903, the said bond and writ- 
lng obligatory, so executed and dellvered to the plaintiffs, was duly preseuted 
to and aijproved, as aforesaid, by the United States Circuit Court for the 
Northern District of Texas, and recorded at large upon the records thereof. 

"(G) That thereafter the sald John H. Finks, pursuant to said appointment 
and under and t>ursuant to and because of the security afCorded by the sald 
bond, and the approval thereof, contlnued to occupy and flU his said office and 
position as clerk aforesald, and receive the émoluments thereof under the law 
until the fourteenth day of May, 1906, at which time hls tenu was ended. 

"(7) That the sald John H. Finks was appolnted clerk of the Circuit Court 
of the United States for the Northern District of Texas on the twenty-fourth 
day of Aprll, 1889, In ail things due and regular, and contlnued to sen'e under 
the law as such clerk from the date of sald appointment untU the fourteenth 
day of May, 1906. 

'■(8) The plaintiffs allège that the sald John H. Flnks dld not faithfnlly dis- 
charge ail the dutles of bis said office of clerk of the Circuit Court of the 
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United States In and for the Northern District of Texas, and for assigning 
a breach thereof, and of tlie condition of the sald bond and wrltlng obligatory, 
the plalntlflfs allège that after hls appolntment as clerk of sald Circuit Court, 
and at divers timea between the sald twenty-fourth day of Aprll, 1889, and the 
sald fourteenth day of May, 1906, and l)etween the thirteenth day of May, 
1903, and the sald fourteenth day of May, 1906, upon and during ail of whlch 
dates the sald John H. Flnks was In office, as aforesald, fllllng and occupying 
the position of clerk of the United States Circuit Court, as aforesald, a large 
amount of money, to wlt, $26,675.04, came Into the hands of the sald John H. 
Flnks In hls officiai capacity as such clerk, and not otherwlse, that is to say, 
by vlrtue and under the authority of the rules and régulations of the Circuit 
Court of the United States for the sald District, whlch sald rules and régula- 
tions were niade by the presiding judge and judges of the said Circuit Court 
under and by vlrtue of the power and authority in them vested as such courts 
and judges through and by the statutes and acts of Oongress of the United 
States, whlch sald rules are hereto annexed and made a part of thls fietltion, 
rule 8 thereof being gpecially pleaded, whlch was in the following words, to 
wlt: 

" 'The clerk and marshal shall keep In thelr respective offices the statutes 
of the United States. AU moneys collected for costs shall be collected upon 
a taxation showing the items taxed. Neither the clerk nor marshal shall be 
required to perform any service for the i)artles to any cause until satisfactory 
security to the clerk and marshal respectlvely shall be glven in such sums as 
will cover the costs In the case, or an amount sufficient to cover the expense 
of the required service shall hâve been deposlted ; provlded, if at any tlme any 
service shall be required of the marshal whieh shall requlre the expenditure of 
moneys by him to properly perform It, then the marshal may requlre a de- 
posit of such sum as will be sufficient to meét the required outlay. Nothing 
In thls rule is to be taken as deprivlng any party of any rlghtg he may bave 
under the existing practlee to protect himself against hls adversary in the 
matter of costs,' and the aforesald sum of money was collected by hlm as 
such clerk and placed in hls officiai possession and custody to be by him as 
such clerk safely kept under the rules as aforesald until the same was eamed, 
dlsbursed or otherwlse accounted for by hlm, according to the rules and régu- 
lations aforesald, and to the statutes of the United States relating to the pay- 
ment of costs in sults at law and in equity In the United States courts, and 
according to the statutes and judgments carrylng such cost to the respective 
parties in such lltigatlon. 

"That the sald moneys, amountlug In the aggregate to $26,675.04, were de- 
rlved from numerous payments and deposits made by parties lltigant In cases 
brought or pending In sald court, which said payments and deposits were re- 
quired by the clerk under the authority of the law and rules heretofore men- 
tioned, and under and by vlrtue of the laws of the United States and the rules 
and judgments of the said Circuit Court, and the sald sum of money was the 
aggregate of sald payments and deposits, and the said aggregate was a part 
of the moneys and deposits that the said Flnks had exacted and collected un- 
der the authority of the rules and judgments aforesald from parties lltigant 
In the said court over whlch he was said clerk, and whlch was pald to hlm by 
reason of said rules and law and Judgment and exaction and because he was 
such clerk, and the same is no part of any sum or sums earued by him, the 
said Finks, as such clerk, but was in fact the sum that he had collected as 
such clerk under the authority aforesald, for the payment In such lltigatlon 
of witness fées, marshal's fées, stenographer's fées, déposition fées, attorneys' 
docket fées, notariés' fées, and in gênerai court costs, exclusive of those due 
to hlm as such clerk, or any of hls deputles, but were pald into hls hands for 
disbursement to the sald parties because he, the said Finks, demanded the 
same under the sald authority and as such clerk aforesald. 

"That the said money so pald to him and collected by the said Flnks, as 
clerk, were to be and should hâve been by him, the said clerk, pald to the 
witnesses who eamed thelr fées, to the notariés who earned thelr fées, to the 
marshals who earned thelr fées, to the stenographers who earned thelr fées, 
to the attorneys who eamed thelr fées, and to such other officers or witnesses 
or indlviduals as might, by the judgments of said court, to be entitled to pay 
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out oif fiie sald moneys so deposited with the sald Flnka trader the said raies, 
law, and judgmentaiBut that the sald moneys were by him at and before the 
tlme of his retirement f rom office, and at and af ter the making of the bond 
hereln sued on, njlsapproprlated and converted to his own use, lu violation of 
his duty as clerk of sald court, whlch duty re(iuired him to aceount for said 
money and any and ail parts thereofj and to pay over the same and any and 
ail parts thereof to the aforesald parties to whom they were due, or to his 
successor in office, or to the plaintiffls, and the sald John H. Finks, at the tlme 
of his retirement from office, and at ail other times before, and his executrlx, 
the said Mrs. Fannie Finks, hâve entirely failed and refused so to do, and 
the sald Mrs. Fannie Finks, executrlx as aforesald, Alfred Abeel, surety as 
aforesald, and the Fidelity & Deposlt Company of Maryland, surety as afore- 
sald, eaeh of them hâve failed and refused and neglected to pay over to the 
successor of the said Fluks In office, or aceount for, the said sum of money, to 
wit, Î26,675.04, or any part thereof. 

"(9) Plaiïitlfls show that the condition of the said bond has been breached, 
as herelnbefore shown, to wlt, by the f allure and refusai of the said Finks, 
as shown in paragraph 8, to properly aceount for ail moneys coming into his 
hands, as required by law, to wit, the moneys and funds herelnbefore men- 
tioned. 

"(10) PlalntlfEs show that filed herewith and annexed hereto as a part 
hereof is a book labeled upon the outside thereof, 'Trial Balance,' which con- 
tains on the flrst f orty-two pages thereof au itemized statement of the moneys 
and funds mentioned in paragraph 8 of this complaint, which the sald John 
H: Finfes, clerk as àforesaid, failed and refused to aceount for, as required by 
law, which came into his hands as such clerk as aforesald, and the plaintlffs 
show that It is inexpedient and impracticable to set out in this pétition, other- 
wise than shown by said exhlbit, the précise amount in each case which goes 
to make'up the aggregate amount hereln sued for, to wit, the said $26,G75.04, 
because to effect a more 'detailed statement herein would render this pleading 
volumlnous and serve no good pur-pose, the plaintlffs showlug that the afore- 
sald aggregate comprises amounts the kinds of which are dètalled In para- 
graph elght of this pétition, growlng out of hundreds of cases, but the dates 
and numijers of the causes, and whether law or equity, and the amount of de- 
posits, are set out in said 'Trial Balance.' 

"(11) Plaintlffs show that by reason of the exécution and delivery of the 
sald bond and writlng obligatory, the défendants and each of them became 
llable jointly and severally to pay to thèse plaintlft's the amount of money lu 
damages heretofore set forth, to wlt, the sunn of $26,675.04. 

"(12) Wherefore, plaintlffs pray that citation havlng Issued lu terms of law 
against each of the défendants herein, they hâve upon final heariug hereof, 
judgment against sald Mrs. Fannie Finks, executrlx and legatee, for such 
amount as under the laws of the state of Texas relating to descent and dis- 
tribution of estâtes they may be entltled to, and that they hâve judgment for 
the full amount of said bond, to wit, flfteen thousand dollars, against said 
Alfred Abeel, surety as aforesald, and againgt said Fidelity & Deposlt Com- 
pany of Maryland, surety as àforesaid, togetlier with the Interest thereon from 
Octobér 16, 1907, at the rate prescrlbed by law, and ail costs of suit. 

"William H. Atwell, 

"United States District Attorney for the Northern District of Texas, for 
Plaintlffs." 

The défendants excepted to the pétition as follows: 

"Sald défendants specially except to plaintiff's sald flrst amended original 
pétition, in that same wholly falls to show that the plaintifi: is In any wise in- 
terested in the alleged subject-matter of this suit, nor does it appear from sald 
pétition that this suit is instltuted by the plaintifC herein upon the relation of 
any person whomsoever shown in any wise to be aggrieved by any of the acts 
attempted to bé complained of by the plaintiff herein, nor are any such acts, 
facts or clrcumstances as entitle the plaintiff to maintaln this suit in any wise 
averred in the said pétition herein ; and of this the said défendants pray judg- 
ment, and, as, etc." 
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The Circuit Court sustained the exceptions, and entered judgment 
against the plaintiff. The plaintiff sued eut the writ of error, and as- 
signs that the Circuit Court erred in sustaining the exceptions to the 
pétition. 

Wm. H. Atwell, U. S. Atty. 

Etheridge & McCormick, for défendants in error. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). This 
case was decided against the plaintifif on a gênerai exception to the 
pétition. The court below, therefore, held that, admitting ail the 
averments of the pétition to be true, it showed no right of action in 
the plaintifif. The action is by the payée, the United States of America, 
against the makers of the bond sued on. To show fully the case pre- 
sented by the pétition, we hâve set it out in full in the statement of 
the case, omitting only the exhibits, which may be understood from 
the averments of the pétition. 

When Finks was appointed clerk of the Circuit Court of the United 
States for the Northern District of Texas, he was required to give bond 
in a suin to be fixed, and with sureties to be approved, by the court 
which appointed him, "faithfully to discharge the duties of his office." 
Rev. St. U. S. § 795 (U. S. Comp. St. 1901, p. 619). The bond con- 
forms to the statute, and contains the condition that he, "by hiniself 
and by his deputies, shall faithfully discharge the duties of his office 
* * * and properly account for ail moneys coming into his hands, 
as required by law." The pétition shows very clearly and elaborately 
that he failed to comply with the condition of his bond. He receive'd, 
under rules of the court of which he was clerk, $36,675.04, and has 
not properly disbursed or accounted for the same, but, on the con- 
trary, has misappropriated and converted the money to his own use. 
The money having been received by Finks as clerk under rules of the 
court, it is clearly money held by him officially, and it is a breach of his 
bond to couvert it to his own use. Smith v. United States, 170 U. S. 
372, 379, 18 Sup. Ct. 626, 42 L. Ed. 1074; Howard v. United States, 
184 U. S. 676, 22 Sup. Ct. 543, 46 L- Ed. 754. It does not seem to be 
denied that the conversion of the money was a plain violation of duty 
and a breach of the condition of the bond for which the makers are 
Hable in a proper action. The défense, as we understand it, is that 
the suit cannot be maintained by the United States, the payée named 
in the bond. The money, it appears, was received by the clerk as de- 
posits to secure costs. The several sums making the aggregate, after 
deducting his own costs, should hâve been paid by the clerk to wit- 
nesses, attorneys, notariés, marshals, and others who earned and were 
entitled to fées out of the funds so deposited. He failed and neglected 
to pay out the fund as he should hâve donc, but converted it to his own 
use, and failed to turn it over to his successor in office or to otherwisé 
account for it. It is not denied that if the fund so received had been 
the property of the United States, due to the government primarily 
and not to others, this action could be maintained; nor is it denied 
that any one of the officers or witnesses who earned and to whom was 
174 F.— 2 
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due a part of such sum could maintain an action on the bond in the 
name of the United States for his use for the sum so due him. The 
action hère is not by the United States as nominal plaintifï for the use 
of some named witness or officer, but it is a suit seeking to recover 
the entire amount converted by the clerk, stating the facts and showing 
that the sums making up the aggregate sued for were really earned by 
and are due to the officers and witnesses to secure whom the deposits 
were mâde. The défense sustained by the court below is based on the 
proposition that the United States has no such interest in the fund as 
will sustain the suit. 

Thèse sums were paid to Finks, not as an individual, but as clerk 
of the court. The parties who made the deposits were required to do 
so by rules of the court. Except as to the part of the sums necessary 
to pay his own costs, the clerk held the money officially, to be paid out 
to those entitled to it. His possession of it never gave him any Per- 
sonal right to it, and he violated his officiai duty when he converted it 
to his own use. Holding the money as clerk, he held it subject to the 
orders of the court, and any witness or officer entitled to part of it, on 
motion and on proving the facts, could hâve obtained an order on the 
clerk to pay him the amount due him. If, when he ceased to be clerk, 
the deposits were in his custody, he had no right to longer hold them. 
If he could not immediately disburse the money to those entitled to it, 
he should hâve left it on deposit, subject to the order of the court, 
or turned it over to his successor in office. If it had been shown to 
the court that a retiring clerk had funds in his hands held by him offi- 
cially, an order would hâve been made, if necessary, directing the fund 
to be turned over to his successor, or otherwise placed under the con- 
trol of the court. 

The clerk necessarily receives under the rules of court a great many 
small sums as security and indemnity for costs. Thèse sums in the 
aggregate in a few years may amount to many thousand dollars. It 
would be unfortunate if there was no other way to make him account 
for the fund except by suit in the name of the United States by each 
witness or officer to whom a few dollars were due. 

It is not denied, as we hâve said, that this suit could be maintained 
by one of the witnesses or officers who sued in the name of the United 
States for the small part of the sum involved that had been earned by 
him. This pétition allèges the failure of the clerk to pay over the 
moneys sued for to those who earned it or to his successor. If neces- 
sary to place it on that ground, why could not this suit be maintained 
as one for the use of those entitled to the fund, or for the use of the 
succeeding clerk? Clearly, if the money sued for is coUected, the 
court could direct its disbursement by the clerk to any witness or officer 
who showed that he was entitled to fées out of it. 

The bond sued on is payable to the United States. The légal title, 
therefore, to whatever sum is due for a breach of the bond, is in the 
government. Under the ancient common law, no action whatever could 
be maintained on the bond at law except by the payée named in the 
bond. As modified by statutes and décisions in most jurisdictions, 
others having équitable interests are permitted to assert them at law, 
but they are usually required to do so in the name of the payée. This 
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is true even where the payée is entirely without pecuniary interest, 
and is the mère holder of the légal title. Therefore, in the absence of 
a statute changing the rule, this action could only be brought in the 
name of the government, the payée in the bond, and the only question 
m this aspect of the case is whether or not it is a fatal defect to fail to 
name the person or persons entitled to the fund, and to aver that the 
suit is for his or their use. When we consider that the pétition fully 
states the facts, and shows that it would be impracticable to name ail 
who may be entitled to some small portion of the fund, this objection 
seems technical and wanting in merit and substance. The main rea- 
sons for naming the usée is that he may be in court to receive what 
may be due him, or to hâve his rights protected, and that he may be 
bound by the resuit. If recovery is had in this action, the amount 
coUected would be brought into court by the suit, and would be subject 
to the orders of the court. Nor would there be any danger that the 
défendants would be subject to a second suit by the usées for the same 
or a part of the same demand. The clerk or his représentative or the 
sureties on his bond, under an order of the court, could at any time 
deposit the fund with the présent clerk of the court, and be relieved 
of ail further liability on account of such fund. If paid pursuant to 
a judgment of the court for breach of the bond, the effect would be the 
same. Proof of the fact of payment would bar any other action for 
the money. 

Unquestionably one entitled to a part of the fund in the hands of the 
clerk could sustain a suit on the clerk's bond in the name of the United 
States. Howard v. United States, supra. But it by no means follows 
that on the facts stated in the pétition a suit for the breach cannot be 
maintained by the United States without a statement that the suit is 
for the use of some one named in the pétition. In Boston & El. Ry. 
Co. V. Grâce & Hyde Co. et al., 112 Fed. 279, 284, 50 C. C. A. 239, 
244, the court, referring to the phrase in a déclaration, "for the use 
and benefit" of another, said: 

"According to respectable authority, the expression of a use may be dissre- 
garded as surplusage. Its purpose is to guard the interest of the usée against 
the adverse action of a nominal plaintiff. It is held that such a phrase lias 
no force to malce an Issue différent from what It would hâve been if the phrase 
liad been left out. It is held, also, that the déclaration of use is no part of the 
pleading. Bentley v. Insurance Co., 40 W. Va. 729, 739, 23 S. E. 584 ; Belton 
V. Gibbln, 12 N. J. Law, 77; State v. Johnson, 52 Ind. 397; Clay Fire & Marine 
Ins. Co. V. Huron Sait & Lumber Mfg. Co., 31 Mich. 340, 353; Northrop v. 
McGee, 20 111. App. 108 ; Tedriclt v. Wells, 152 III. 214, 217, 38 X. E. 025 ; Hob- 
son V. McCambridge, 130 111. 367, 375, 22 N. E. 823 ; 15 Enc. PI. & Prac. 484, 
498." 

See, also, 31 Cyc. 100, and cases there cited, and United States v. 
Griswold, 8 Ariz. 453, 76 Pac. 596; Id., 9 Ariz. 304, 80 Pac. 317. 

We are of opinion that the facts stated in the pétition show a cause 
of action in the plaintiff. The conclusion, we think, is sustained by the 
principles of pleading at common law. "So far as plaintiffs are con- 
cerned, the rules of common law are modified very little, if at ail, in 
the Texas practice." Townes on Texas Pleading, 199. It may not 
be amiss to note the fact that, if this were a suit on a Texas officiai 
bond, "made payable to the state of Texas, or any officer thereof," a 
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suit could be maiiitained on ît in tlie name of the state alone wlien 
the recovery would inure to parties other than the state ; such suit be- 
ing brought "for the benefit of ail parties entitled to recover thereon." 
Id. 202; Rev. St. Tex. 1895, art. 1207. This action is, in efïect, for 
the benefit of ail parties entitled to the fund sued for ; for, if it is re- 
covered, it will be brought into court to be disposed of according to 
law. It is true that no effort is made to name the many persons who 
may be entitled to parts of the fund. It appears to be impracticable 
to do so. To hold that the suit cannot proceed without naming them 
would be équivalent to saying that the clerk could appropriate the fund 
and hold it because of the fact that it is not possible, under the circum- 
stances, to name them ail. We would not willingly reach a conclusion 
leading to results so injurions to the public interests. 

But if, as between the clerk who has wrongfully converted the fund 
and the United States, the latter has the better right, it is probably 
not necessary to consider the question as to whether this action can 
be construed to be and sustained as one for the use of the clerk's suc- 
eessor, or the witnesses and officers who earned the fées. 

Except as to fées and commissions plainly allowed by law, it is not 
intended that the clerk should become the owner of any money received 
by him officially. No matter how long it may remain in his hands, 
no matter how négligent of asserting claim to it the true owner may 
be, it is not to become the property of the clerk, and he has no right to 
use it as his own, It would be against public policy, and likely to 
lead to scandalous results, if sums which litigants are required to 
deposit with the clerk to secure costs or otherwise could be considered 
a Personal gain or perquisite of the clerk if not claimed by those en- 
titled to it. Such a doctrine would make it to the pecuniary interest 
of the clerk to suppress the facts relating to the deposit of money and 
the disposition of cases which called for its distribution. If there were 
no statutes on the subject, it would still be within the power of the 
court, its attention being called to the matter, to prevent such a course 
of conduct on the part of the clerk. If a sum received by the clerk 
to be distributed as costs and fées could not be paid ont by order or di- 
rection of the court or pursuant to the usual practice, the clerk should 
make a deposit of it as required by statute: 

"Ail moneys paid into any court of the United States, or received by the 
officers thereof, in any cause pending or adjudicated iu such court, shall be 
forthwlth deposlted wlth the treasurer, an assistant treasurer, or a designated 
depositary of the United States, in the name and to the crédit of such court: 
Provided, that nothing herein shall be construed to prevent the delivery of 
any such mouey ui^on security, according to agreement of parties, under the 
direction of the court." Rev. St. U. S. § 995; Act March 24, 1871, a 2, § 1, 
17 Stat. 1 (U. S. Comp. St. 1901, p. 711). 

When the money was so deposited, there would be a public record 
of the fact tending to protect parties in interest, and the accumula- 
tion of- thèse sums in the hands of the clerk would no longer lead him 
into temptation. Thèse sums, we repeat, could never become the 
property of the clerk, but they may, if unclaimed, and if it become im- 
possible to pày them to those entitled to them, become the property 
of the United States, "if they bave remained in the custody of the 
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court unclaimed for ten years or longer." Rev. St. U. S. § 996, as 
amendée! by Act Feb. 19, 1897, c. 265, § 3, 39 Stat. 578 (U. S. Comp. 
St. 1901, p. 711). 

If it be true, as alleged, that the clerk converted funds held by him 
officially to his own use, this was a breach of the bond he gave to the 
United States, and it was the duty of the United States Attorney to 
bring a suit on the bond. Judge Boyd, speaking for the Circuit Court 
of Appeals for the Fourth Circuit, suggested as the proper practice : 

"When sueh state of facts was shown to exist, \ve thlnk tLie law elearly con- 
templâtes that a breach shall be déclarée! which would entitle the Uultert 
States to recover the amount of the bond, to be discharged. however, ui)on tlie 
payment of such spécial damages as niay hâve been proved to exist." United 
States V. American Surety Company, 1.03 Fed. 228, 89 C. C. A. Gô8. 

Upon proof of a breach of the bond, in the aspect of the case most 
unfavorable to the plaintiff, a recovery of nominal damages would fol- 
low. If, however, the évidence is such as to show the amount of dam- 
ages arising from the breach of the bond, instead of entering judgment 
for the entire penalty, to be subsequently satisfied, as suggested in the 
case last cited — there being no proof of spécial damage in that case — 
the judgment should be entered for the amount shown to be due "ac- 
cording to equity." The following is the statute which controls the 
procédure in such cases : 

"In ail suits brought to recover the forfaiture annexed to any articles of 
agreement, covenant, bond, or other specialty, where the forfaiture, breach, 
or nonperformance appears by the defanlt or confession of the défendant, or 
upon demurrer, the court shall render judgment for the plaiutiff to recover so 
much as Is due according to equity. And when the sum for which judgment 
should be rendered is uncertain, it shall, if elther of the parties request it. 
be assessed by a jury." Rev. St. U. S. § 961 ; Act Sept. 24, 1789, c. 20, § 2(5, 
1 Stat. 87 (U. S. Comp. St. 1901, p. 699). 

In S. Oteri, 67 Fed. 149, 151, 14 C. C. A. 344, 346, Judge Pardee said 
that "the rule declared by this statute is to be generally applied in prop- 
er cases in courts of the United States." See, also, Gurney v. Hoge, 
6 Blatchf. 499, Fed. Cas. No. 5,875 ; United States v. White, 4 Wash. 
C. C, 414, Fed. Cas. No. 16,686. 

This case bas been brought to this court to review a judgment ren- 
dered sustaining an exception to the pétition. For purposes of our 
décision, therefore, we are required to assiune the allégations of the 
pétition to be true. Nothing said hère, however, should reflect on the 
character of the deceased clerk, whose représentatives will hâve the 
right on the next trial to require proof of, and to disprove, the charges 
made in the pétition. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to overrule the exception to the pétition, and thereafter proceed 
according to law and the views herein expressed. 
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NATIONAL BANK OF OOMMBBCE OF KANSAS OITT, MO., et al. v. 

ROCKEFBLLER. 

(Circuit Court of Appeals, Eighth Circuit. October 15, 1909.) 

No. 2,861. 

1. GuABANTT (i 37*)— Construction of Contract— CoMsrENCEMENT. 

It Is a rule of very gênerai application tliat ail guaranties are pros- 
pective and not rétrospective in opération, unless the eontrary appears by 
express words or by necessary implication ; and a written guaranty given 
to a bank of ail debts whlch a corporation "may from tlme to time con- 
tract or beconie llable for to said bank, however sald debts may be eon- 
tracted or evldeneed," eannot be construed to cover a note prevlously glveu 
by the corporation to the bank, nor renewal notes, given after the guar- 
antj' was executed, for the sole purpose of extendlng the tlme of payment 
of the same indebtedness. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dlg. § 4G; Dec. Dig. 
§ 37.*] 

2. Guaranty (§§ 3, 27*)— Eequisites— Parol Guaranty. 

A paroi statement. made by a prospective stockholder of a corporation 
to the président of a bank, that lie would like to hâve the eoriwratlon do 
business wlth the bank, and that he "was going to glve a guaranty to pro- 
tect" the bank, did not constitute a guaranty, nor a présent blnding prom- 
ise to glve one, but was only an expression of a gênerai purpose to do 
somethlng, whlch would not bind hlm untll done; nor ean it affect the 
construction of a subsequently given written guaranty, clear and deflnite 
In Its ternis, whlch must be concluslvely presumed to express the final 
agreement of the parties and to measure their rights and obligations. 

[Ed. Note. — For other cases, see Guaranty, Dec. Dig. §§ 3, 27.*] 

3. BiLLS and Notes (§ 103*)— Considération— Misbepeesentations. ^ 

Where a guarantor of an indebtedness from a corporation to a bank, in 
settiing hls llabllity to the bank after the corporation became Insolvent, 
accepted the représentations of the bank, implied, if not expressed, that a 
note of the corporation then held by tiie bank represented an indebtedness 
whlch was ail withln the guaranty, and paid the full amount due thereou 
in cash and by givlng hls own note, but it afterward appeared that the 
note so taken up was in large part in renewal of an Indebtedness ante- 
dating the guaranty and not covered thereby, his own note to that extent 
was without considération, and on payment of the remalnder he was en- 
titled in equity to its cancellation. 

[Ed. Note. — For other cases, see Hills and Notes, Dec. Dlg. § 103.*] 

4. Subrogation (§ 7*)— Guarantor. 

A corporation executed to a bank its note, whlch reelted that "to secure 
the payment of this note, and of any and ail other indebtedness whlch we 
now owe to said bank, or may owe it any tlme before the payment of this 
note, we hâve hereto attached as collatéral security the following notes, 
* * * and hereby authorize [the cashier], * * * on default In the 
payment of this note, * • * to sell said collatéral." Held, that such 
collatéral was pledged primarily to secure payment of tlie note to whlch It 
was attached, and secoudarily, but ho less effectually, to secure the pay- 
ment of any other Indebtedness owing by the corporation to the banlt when 
such note matured, and that a guarantor who paid the note was not en- 
tltled by subrogation to the collatéral, where a prlor indebtedness of the 
corporation to the bank remalned uupaid. 

[Ed. Note. — For other cases, see Subrogation, Dec. Dig. § 7.*] 
•For other cases see same topic & § number In Dev. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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5. Appeal and Ebbob (§ 169*)— Gbounds of Review— Necessitt or Pbbsenta- 

TION IN LOWEB COUBT— EqUITY CAUSES. 

In an equity case, whieh Is tried on appeal de novo, It is net necessary 
that every reason for or against a décrétai order should be presented to 
the trial court ; but if the pleadings warrant the contention, and there be 
an assignnient of errer warranting its considération, it is the duty of the 
appellate court to décide it. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 169.*] 

6. GuAEANTY (§ 36*)— CON.STRUCTION OF CONTBACT— GUABANTY OF "DEBTS." 

A contract of guaranty is to be strietly oonstrued, and a guaranty exe- 
cuted to a bank of the jiayment of any "debt" which a corjwration may 
"contract or beconie Hable for to said bank" cannot be enlarged to render 
the guarantor liable on guaranties by the corporation of collatéral notes 
pledged by it to the bank, which gtiaranties dld not constitute debts of 
the corporation, but were merely executory contracts, on which its lia- 
bility was contingent. 

[Ed. Note. — ï'or other cases, see Guaranty, Cent. Dig. § 38; Dec. Dig. 
§ 36.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1864-1886 ; 
vol. 8, p. 7628.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

Suit in equity by Frank Rockefeller against the National Bank of 
Commerce of Kansas City, Mo., and others. Decree for complainant, 
and défendant bank appeals. Modified and affirmed. 

This was a suit in equity, brought by Frank Rockefeller against the National 
Bank of Commerce of Kansas City, to secure the cancellation and surrender 
of a certain promissory note, dated August 16, 1901, for $36,229.05 (hereafter 
referred to as the $36,000 note), executed and delivered by hlm to the bank, 
and to secure the delivery to him of certain notes secured by chattel mort- 
gages which the bank had taken from the Siegel-Sanders Live Stock Commis- 
sion Company, a corporation, as collatéral securlty for the payment of debts 
due it from that company, and which Rockefeller clalmed to hâve paid, and 
therefore to be entitled to iDe subrogated to the rights of the bank with respect 
to them. The Circuit Court entered a decree in favor of complainant, both 
for the cancellation of the note, and subrogatlng him to the rights of the bank 
to the collatéral notes and mortgages as claimed. The bank appeals. 

Rockefeller was a stockholder and direetor in the commission company, 
whose business consisted of buying and selling live stock on commission at 
Kansas City, Mo., and loanlng money on cattle, taking notes secured by chattel 
mortgages to évidence the loans. He llved in Cleveland, Ohlo, and had not, prlor 
to the transactions involved In this suit, taken any active part In the conduct 
of the business of the commission company. That was left to Frank Slegel, 
the président, and R. D. Swaln, the secretary and treasurer. The company, not 
havlng sufflclent capital to carry on business of the magnitude deslred by its 
officers, attempted to borrow money from banking institutions for that pur- 
pose ; but the banks exacted as a condition to such accommodations the Per- 
sonal guaranty of the officers of the company and of Rockefeller that its debts 
should be paid. One of thèse banks was the défendant the National Bank of 
Commerce, and the guaranty exacted by it and executed by Rockefeller and 
others was In the folio wiug words: 

"For a valuable considération to us in hand paid by National Bank of Com- 
merce of Kansas City, Missouri, we, the undersigned, do hereby agrée to make 
and guarantee to the National Bank of Commerce of Kansas City, Missouri, 
any and ail debts which the Siegel-Sanders Live Stock Commission Company, 
a coriwration doing business in Kansas City, Missouri, may from time to time 
contract or become liable for to said bank, however said debts may be con- 
tracted or evidenced. This guaranty shall be an open one and cover debts 

•For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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aggregating two hundred thousaiid (§200,000) dollara at any one tlme. and sliall 
continue at ail times unconditlonal until revoked by us; and for tlie considér- 
ation aforesald we hereby walve ail notice to us or either of us of tlie l>e- 
ginning or endlng of crédit whicli said bank may give to said company «iider 
this guaranty, or of the state of its Indebtedness at any or ail times. Witness 
our Jiands this 21st day of January, 1001. 

"[Signed] Frank Siesel. 
"K. T>. Swain. 
"Frank Rockefeller." 

On January 9, 1901. prior to the giving of the guaranty, the commission com- 
pany had borrowed $45.000 from the bank and executed its proniissory noia 
therefor, pledging as collatéral security for its payment varions notes seeured 
by chattel mortgages. The bank clainis tliis indebtedness was covered by the 
terms of the guaranty when properly interi>i'eted, and also that it was con- 
traeted on the strengtb of an oral agreement made by Rockefeller to guaranteo 
its payment or to exécute a writteu guaranty to that end, This note matured 
after the giving of the guaranty, and, $1.000 only being paid thereon, was twice 
renewed for the balance of $44,000; the last renewal falling due April l(i, 
1901. On January 29, 1901. after the exécution of the guaranty, the commis- 
sion company borrowed $30,000 more from the bank, and executed its note 
therefor, maturing in 30 days, and pledged certain collatéral for its ]>ayment. 
At the maturity of this note it was not ])ald, but renewed for another term of 
30 days. ^ On March 11, 1901, the commission company borrowed $30,000 more 
from the bank, and gave its note therefor, maturing al)out April 11, 1901, and 
also pledged certain collatéral for its payment. Some time in April, 1901, the 
commission company failed, and on April 22d of that year, after Crediting the 
company with the amounts collected on collatéral pledged for the payment of 
the three notes, it Was found that it owed the bank the aggregate suffi of 
$59,204.19 and for this suni Swain, as treasurer of the compauy, executed its 
note (hereafter referred to as the note for $59,000) to the bank, payable in 80 
days. Siegel had disappeared, and Eoekefeller, at the instance of Swain, went 
to Kansas City, saw Dr. Woods, the président of the bank, and told him he in- 
tended to remain until the afCairs could be straightened ont, and assured him 
that his guaranty was good for any légal liability ngainst him. Dr. Woods 
answered that the company owed the bank $59,204.19, represented by the Con- 
solidated note just mentloned, and that he felt safe because lie had Rocke- 
feller's guaranty back of it Under the impression that ail of the indebtedness 
of the company to the bank had been incurred since the exécution of the writ- 
ten guaranty, and also that the l>ank held collatéral security enough belonging 
to the company to fuUy pay the indebtedness, Rockefeller returned to Cleve- 
land, and later was advised by the bank that it desired settlement of his 
obligation, and that unless settlement was speedlly made it would be obliged 
to sel] the collatéral held by it. On August lOth Rockefeller returned to 
Kansas City, and, after settllng other accounts not necessary now to be con- 
sidered, took up the settlement of the $59,000 note, and found that it was en- 
titled to crédits arising from- collections of collatéral by the bank which re- 
duced the amount due to $45,852,'60. ïhis was settled l)y Rockefeller payiug 
$10,000 in cash and giving the $36;000 note in controversy for the balance. Ail 
the collatéral which the commission company had pledged to secure the pa.y- 
ment of its note for $59,000, which had not alroady heeu paid and credited 
upon the company's obligation to the bank, was allowed to stand as collatéral 
security for the payment of Rockefeller's new note for $30,000, and was listed 
on the back of that note. 

Rockefeller had never given personal attention to the détails of the business 
of the commission company and knew little of its financial transactions. He 
intrusted such matters to his f riend, Swain ; but as trouble came his first im- 
pulse was to learn the amount pf his obligation and liave it settled as soon as 
possible. He seems to hâve taken the implications, if not the statements and 
représentations, of the officers of the bank, to the effect that the entire amount 
of the $59,000 note fell under his guaranty, as true, and to bave relied upon 
them without making any spécial examina tion of the books of the conmiis- 
sion company or of the bank to iuform himself indepondently conctn-ning the 
matter. Some time after he had given the $30,000 note, and prior to its ma- 
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tnrity, Kis suspicions became aroused, and he ascertalned as a resuit of con- 
siaerable investigation tliat $44,000 of the flrst loan for $45,000 made by the 
bank to the commission Company, less such collections of collatéral pledged 
for its payment as had been made by the bank, had been embraced in the 
amount claimed to be gnaranteed by him. He also learned that, after credit- 
mg the two notes of $30,000 given by the commission Company to the bank 
with the net proceeds of collections of collatéral properly pertaining to them, 
the total amount due on them on October 28, 1901, was only $10,811.09. This 
appears to hâve been stipulated as a fact in the progrès» of the trial below. 
Rockefeller then paid this sum to the bank and demanded the surrender of his 
$30,000 note of date August 16th, and this demand was refused by the bank. 
It results that, unless Rockefeller in some manner became liable for what 
remained unpaid on the flrst loan of $45,000 made before the written guaranty 
was executed, he had paid ail he owed the bank by reason of his guaranty, 
and his note should be canceled. 

O. H. Dean (Robinson, Carkener & Robinson, on the brief), for ap- 
pellant. 

Sanford B. Ladd (John C. Gage and Charles E. Small, on the brief), 
for appellee. 

Before SANBORN and ADAM S, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). We think 
Rockefeller did net become liable for the $45,000 loan of January 9, 
1901, by the terms of the guaranty afterwards signed by him. It is 
a rule of very gênerai application that ail guaranties are prospective 
and not rétrospective in opération, unless the contrary appears by ex- 
press words or by necessary implication. Brandt on Suretyship and 
Guaranty (3d Ed.) § 108 ; People v. Lee, 104 N. Y. 441, 449, 10 N. E. 
884 ; Pritchett, Baugh & Co. v. Wilson, 39 Pa. 431. A most critical 
reading of the guaranty in question discloses no purpose, either express 
or implied, to give it any rétrospective opération. It is couched in plain 
and simple language, and is an agreement on the part of the signers 
to guarantee ail debts which the commission company may from time 
to time contract or may become liable for to the bank. Thèse words, 
in our opinion, clearly look to the future and not to the past. Did 
either one or both of the renewal notes given for $44,000 of the origi- 
nal $45,000 loan, after the exécution of the guaranty, amount to the 
contracting or becoming liable for a debt within the meaning of the 
written guaranty? We think not. There is nothing in this record 
showing that the renewal notes, wCre intended to be given or received 
in actuaï payment of the original debt. They were clearly intended, 
not as payment or discharge of that debt, but as extensions of time for 
or postponement of its payment. The debt had already been con- 
tracted. The évidence of it only was changed. 2 Daniel on Neg. 
Inst. 1260; McEaughlin v. Bank of Potomac, 7 How. 320, 228, 13 h. 
Ed. 675; Jones v. Guarantee & Indemnity Co., 101 U. S. 623, 630, 
25 L. Ed. 1030; Lee v. Hollister (D. C.) 5 Fed. 752, 757; Case v. 
Fant, 3 C. C. A. 418, 53 Fed. 41 ; Patterson v. Wade, 53 C. C. A. 1, 
115 Fed. 770; Deseret National Bank v. Dinwoodey, 17 Utah, 43, 53 
Pac. 215 ; National Bank v. Cramer, 78 Mo. App. 476, 484. 

Was the original loan of $45,000 made pursuant to an oral agree- 
ment by Rockefeller to guarantee its payment or to exécute a gênerai 
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guaranty like that subsequently executed on January 21st? We think 
not. Théreis no claim that anything was said by Rockefeller to the 
officers of the barik at the time the loan was made, or that Rockefeller 
then had any knowledge of the transaction. Dr. Woods, the président, 
with the doubtful corroboration of one other witness, testified that 
some time in December, 1900, before the loan of $45,000 was made, 
and before the guaranty was executed, he had a conversation with 
Rockefeller, and that the latter said to him that "he had arranged to 
become connected with the Siegel-Sanders Live Stock Commission 
Company and made some inquiries about the business, also about 
Siegel. I told him that I thought Mr. Siegel was bright enough and 
Smart enough, but that he was young and impulsive, and that our 
business relations with him had not been satisfactory. Mr. Rockefeller 
expressed. a désire that the company should do business with us, giving 
us reasons for it, and said to me that he was going to give a guaranty 
to protect us," and Dr. Woods testified that he would not hâve loaned 
the Company any money, but for that promise. This conversation is 
explicitly denied by Rockefeller ; but, assuming it to be true as stated 
by Dr. Woods, it is manifestly an expression of an intention on Rocke- 
feller's part to do something in the future. It does not purport to be 
a présent promise, but only an expression of a révocable gênerai pur- 
pose. The putting of his intention into effect seems also to hâve been 
conditioned upon his becoming at some time in the future connected 
with the company, and then, if at ail, he was, according to the testi- 
mon^y. "going to give a guaranty." Thèse words clearly imply no 
présent accomplished act, but a future purpose to do something, which 
should not bind him till done. 

This language is too vague and indefinite to constitute a présent 
engagement of the importance now claimed for it. Moreover, the 
actual exécution of the guaranty in writing soon thereafter éluci- 
dâtes the méaning of the alleged conversation. The giving of it 
was an act quite in harmony with Rockef eller's gênerai purpose, 
foreshadowed only in the prior tentative conversation, and not at ail 
in harmony with the présent contention that he had already legally 
bound himself. This writing must be taken as the last and only ex- 
pression of the intention of the parties, and in the absence of fraud, 
accident, or mistake must be conclusively presumed to express their 
whole engagement. It merged ail former conversations and negotia- 
tions on thç subject, and conclusively settled the rights of the parties 
to it. Bast v. Bank, 101 U. S. 93, 96, 25 L- Ed. 794 ; Union Selling 
Co. V. Jones, 63 C. C. A. 324, 128 Fed. 672; Connecticut Fire Ins. 
Co. V. Buchanan, 73 C. C. A. 111, 141 Fed. 877, 4 L. R. A. (N. S.) 
758 ; Omaha Gooperage Co! v. Armour & Co. (C. C. A.) 170 Fed. 292. 
Assuming, then, that a paroi promise to give a written guaranty would 
hâve rendered Rockefeller liable for a debt contracted thereafter, 
we conclude that such a promise is not established by the proof in 
this case. 

It is further contended by the bank that the $36,000 note was given 
in settlement and adjustment of différences between the bank and 
Rockefeller, and that a considération is thereby afforded for the whole 
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note ; fcut we are unable to take this view of the matter. The note 
was givên to évidence what was understood and believed at that time 
by Rockef aller to be a just liability against him on his guaranty. 
There was no dispute or différence concerning that Hability, and 
no concession was asked for or made on account of any différences be- 
tween the parties. The bank represented that the amount of the note 
embraced only the unpaid parts of loans made to the commission com- 
pany covered by Rockefeller's guaranty, and Rockefeller, assuming 
that to be true, executed his note therefor, and that was ail there was 
of the transaction. The giving of the note, in the most charitable 
aspect that can be taken of the facts, was the resuit of mutual mistake 
of the parties. A compromise of disputed claims is désirable, and 
in itself affords ample considération for a promise to pay the amount 
agreed on. But obviously there must be disputed claims, and a con- 
scious compromise of them, as the genesis of such a considération. 
1 Wharton on Law of Contracts, § 5-33 ; Northern Liberty Market Co. 
V. Kelly, 113 U. S. 199, 5 Sup. Ct. 433, 38 L. Ed. 948. 

The bill predicates complainant's équitable right to the can.cellation 
of the $36,000 note upon three grounds: (1) That the bank secured 
the exécution of it by falsely representing to Rockefeller that the $59,- 
000 note executed by the commission company to the bank, in settle- 
ment of which the note in question was given by Rockefeller, repre- 
sented and embraced only loans which had been made to the commis- 
sion company by the bank after the exécution of the guaranty; (3) 
that the bank secured its exécution by concealing the fact that the note 
for $59,000 actually embraced a part of the original $45,000 loan; 
and (3) that the note was without considération, except as to the sum 
of about $10,000, which was paid by Rockefeller just before this suit 
was brought. 

We cannot say, after a careful considération of the proof, that there 
was any direct and intentional false représentation or concealment by 
the bank, such as was charged in the bill; but, when it is considered 
that the bank had actual knowledge of the constituent loans that went 
to make up the $59,000 note, and necessarily knew that the unpaid por- 
tion of the original loan of $45,000 was included in it, and, with that 
knowledge, took the face of the $59,000 note, less what had been col- 
lected on the pledged collatéral, as the measure of Rockefeller's lia- 
bility on his guaranty, and presented to him, on the occasion of his 
going to Kansas City to settle that liability, a claim for the différence, 
amounting to $45,852.60, as the amount due from him on the guaranty, 
it, in effect, assured Rockefeller that the claim as presented was for 
money advanced on the stfength of his guaranty. AU parties agreed 
that Rockefeller's sole purpose in the interviews with the bank officiais 
on this subject was to settle that liability. This misrepresentation may 
hâve been made under the mistaken belief that the guaranty in law 
covered the original loan of $45,000, as is now ably contended ; but, 
however inspired, it constituted a substantial misrepresentation and 
concealment of facts which were within the knowledge of the bank, 
and not shown to hâve been within the knowledge of Rockefeller. 

The third ground for équitable relief however is clear. It results. 
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from what we Hâve said, that the $36,000 note now sought to te can- 
celed, in so far as it embraced any part of the original $45,000 loan, 
was without considération, and as between the parties to it its payment 
ought not to be enforced. We bave already seen by the stipulation of 
the parties that it did embrace $25,417.96 of that loan. The payment, 
therefore, by Rockefeller to the bank of $10,811.09 immediately before 
the institution of this suit left nothing legally due on the $36,000 
note; and the decree for its cancellation and surrender was right. 

We now pass to a considération of the errors assigned to that part 
of the decree directing the bank to assign and deliver to Rockefeller 
10 certain promissory notes which had been pledged by the commis- 
sion Company, payée therein, as security for the payment of the two 
$30,000 notes, and subsequently carried forward in the pledge to 
secure the payment of the consolidated note of $59,000. Thèse notes 
constituted ail the collatéral security which had been pledged for the 
payment of those two notes which remained uncollected at the time 
the decree was entered in this case. If thèse notes had been pledged 
as collatéral security for the payment of those two notes only, the right 
of Rockefeller, upon paying them, to be subrogated to the rights of 
the pledgee, would seem to be unquestionable. But such is not the 
f act. The two notes each read as follows : 

"Thirty days after date, for value recelyed, we promise to pay to the order 
of the National Bank of Commeree of Kausas City. Mo., thirty thousand 
dollars, at the National Bank of Commerce, Kansas City, Mo., with interest 
from niaturity until paid àt the rate of elght per cent, per annum. ïo se- 
cure the payment of tliis hôte and of any and ail other Indebtedness which 
we now owe to said bank ormay owe it any time before the payment of this 
note, we hâve hereto attached, as collatéral security, the foUowing notes: [de- 
scribing them], ail secured by chattel mortgages, aud hereby authorize W. A. 
Rule [who was the cashier of the bank], or in case of bis death, absence, or 
refusai to act, the then acting cashier of the said banls:, on default In payment 
of this note, or any interest thereou, to sell said collatéral or any part thereof, 
with or without notice, at public or private sale. 

"[Signed] Siegel-Sanders Live S. Oom. Oo., 

"R. D. Swain, Treas." 

We think the f air meaning of this pledge, giving force and efïect 
to ail its terms and provisions, is that the notes were pledged by the 
commission Company primarily to secure the payment of the two 
$30,000 notes, and seçondarily, but no less effectually, to secure the 
payment of any other indebtedness which the commission company 
might 6we the bank at the maturity of those notes. This, we under- 
stand, is the way the parties in interest treated the pledges, and we also 
understand that financial institutions generally employ substantially 
the same language in their collatéral notes, and apply the proceeds of 
the sale of the collatéral first in satisfaction of the debt primarily 
secured, and the surplus, if any, in satisfaction of any other indebted- 
ness then due. Inasmuch as it appears that there is other unpaid in- 
debtedness of the commission company to the bank, we are of opinion 
that the learned trial court erred in holding that Rockefeller was sub- 
rogated to the rights of the bank with respect to the ten notes in ques- 
tion. We do not find anything in the stipulation of the parties, called 
to our attention by complainant's counsel, or elsewhere, which stands 
in the way of pur récognition of the bank's right to thèse notes. 
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There is one other contention of defendant's learned counsel, vvhich 
was net présentée to the trial court, and which first made its appear- 
ance in a supplemental brief filed in this court on the day of the argu- 
ment, and which for thèse reasons, counsel for complainant contend, 
cannot be considered hère. This being an equity case, which is tried 
on appeal de novo, it is not necessary that every reason for or against 
a décrétai order should hâve been presented to the trial court. If 
the pleadings warrant the contention, and if there be an assignment of 
error permitting considération of it, it is our duty to take it up and dé- 
cide it. The contention is that as the renewal notes for $44,000 of 
the original loan of $45,000 were executed after Rockefeller's guar- 
anty was made, and as those renewal notes pledged notes of other 
persons as collatéral security for their payment, and as the commis- 
sion Company by a writing signed by it on the back of those notes 
guaranteed their payment, this last-mentioned guaranty was in itself 
a debt which the commission company contracted or became liable for 
to the bank after the guaranty of January 21st was executed, and that 
Rockefeller was by the terms of his guaranty obligated for it. 

There are several valid reasons why this contention cannot be 
sustained. In the fîrst place, it is foreign to the pleadings in the case. 
Défendant in its answer justified its rétention of the $36,000 note be- 
cause the original $45,000 note or its renewal, a part of which was 
embraced in the $36,000 note, was a debt of the commission company 
which was guaranteed by Rockefeller. The battle below was waged 
exclusively on this issue and on the grounds which bave already been 
considered. Neither the pleadings nor the assignments of error re- 
motely suggest that any part or portion of the considération of the 
$36,000 note rested in the guaranty of Rockefeller of the guaranty 
made by the commission company of the payment of the collatéral 
pledged to secure the payment of the $45,000 note. Moreover, the 
only proof found in the record justifying the contention were two un- 
authenticated exhibits, purporting to be copies of notes which are 
found, by tracing them back, to hâve been pledged for the payment of 
one of the $30,000 notes executed after the date of Rockefeller's guar- 
anty, and not to hâve been pledged for the payment of the original 
$45,000 debt, or any part of it, and what purports to be a guaranty of 
their payment by the commission company indorsed upon them. 
Whether thèse two notes ever became an enforceable obligation or a 
debt of the commission company does not appear. From the proof 
it would be impossible to find facts requisite to support the defend- 
ant's présent contention. 

Moreover, the contention that Rockefeller's contract of guaranty 
is elastic, and comprehensive enough to cover the commission com- 
pany's guaranty of the payment of notes which it pledged as collatéral 
for the payment of a debt which was not covered by his guaranty is 
too subtle to be sound. The parties to this plain and simple contract 
never could hâve reasonably contemplated any liability brought about 
by this circuitous process. Rockefeller's guaranty was for the pay- 
ment of debts which the commission company might contract or be- 
come liable for. The commission company's guaranty of the col- 
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latéral did not constitute a d^bt. It was an executory contract only. 
It might or might not ripen into a debt. Unlike a surety, which be- 
comes at once liable unconditionally as an original promisor with his 
principal for a debt, a guarantor becomes liable only in the event of 
default by the principal, and his liability does not generally attach 
uniess the creditor gives him reasonable notice of the default of the 
principal, or uniess due diligence is exercised to collect from the prin- 
cipal. 1 Brandt on Suretyship and Guaranty, § 3, and cases cited. 
In other words, the contracting of a debt is a single act, resulting in 
an immédiate and unconditional obligation, while the contract of guar- 
anty is complicated, and subject to many conditions which may defeat 
its en forcement. Obviously a guaranty of a debt is one thing, and 
the guaranty of a guaranty is another thing, A contract of the former 
kind only cannot be so construed as to cover the obligation which 
would be undertaken by a contract of the latter kind. The contracts 
of a guarantor are strictissimi juris, and uniess a given transaction is 
brought clearly within the obligation of the guarantor no liability is 
incurred. 

It résulta that the decree of the Circuit Court requiring the bank to 
surrender and deliver to Rockefeller the 10 notes described therein, 
with the chattel mortgages securing their payment, was erroneous, 
that the decree should be modifîed by eliminating that requirement, 
and that in ail other respects it should be affirmed. The cause is there- 
fore remanded to the Circuit Court, with directions to make the re- 
quired modification, and, as so modified, the judgment will stand af- 
firmed. The costs of this appeal should be equally divided betvveen 
the parties. 



CONVERSE V. GARDNER GOVERNOR CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1009.) 

No. 1,545. 

1. COUPORATIONS (I 77*)— SUBSCRIPTION TO STOCK— TMPLIED CONDITIONS. 

In gênerai, It is an implied condition of a subscrlption to the stock of a 
corporation that It shall not becoiue binding and enforceable until the full 
amount of the capital stock of the corporation has been subscrlbed, al- 
though such condition may be waived, elther expressly or by implication 
from the acts or déclarations of the subscriber. 

[Ed. Note. — Eor other cases, see Corporations, Cent. DIg. § 229; Dec. 
Dig. § 77.*] 

2. Corporations (§ 77*) — Subsceiption to Stock — Implied Condition— 

Waiver. 

The fact that a creditor of an insolvent corporation accepted in pay- 
ment of its debt preferred stock of a reorganized corporation and re- 
tained the same for a number of years, until the new corporation became 
Insolvent, where it took no part in the organization or management of 
Buch corporation, was not a waiver of its rlght to deny liability for an 
assessment made against It as a stockhoider under a double liability stat- 
ute, on the ground that the capital of the corporation was never fuliy sub- 
scrlbed or pald in. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 77.*] 

*For other caeei see same topio & i humbbk In Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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8. CORPOBATIONS (§ 377*)— lilABiriTT OW Ul-TBA VlRBS CONTBACT— SUBSCRIP- 

TioN To Stock of Anotheb Corporation. 

A manufacturing corporation, organized under the law of Illinois, hav- 
Ing no power under Its charter to Invest In the capital stock of another 
corporation, cannot be held Uable as a stoekholder In a corporation of 
another state, although It aequired the stock In payment of a pre-existlng 
debt for merchandlse sold by It In the course of Its regular business. 

[Ed. Note. — For other cases, see Oorporatlons, Cent Dlg. §§ 1531-1534 ; 
Dec. Dig. § .377.» 

Acquisition by corporation of stock of other corporation, see note to 
Anglo-Amerlean Land, 5*. & A. Co. t. Lombard, 68 O. G. A. 120.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Action by Théodore R. Converse, receiver of the Minnesota Thresh- 
er Manufacturing Company, against the Gardner Governor Company. 
Judgment for défendant on demurrer, and plaintifï brings error, Af- 
firmed. 

The plalntiff in error, as receiver of the Minnesota Thresher Manufacturing 
Company, a Minnesota corporation (hereinafter called the Thresher Company), 
brought thls action in the court below against the défendant in error, au Illi- 
nois corporation, to enforce an alleged stockholder's liabillty under the Con- 
stitution and statutes of Minnesota. The déclaration is in two oounts, the 
flrst upon an assessment of 36 per cent, and the second upon an assessment 
of 64 per cent, levled against 94 shares of the capital stock of the Thresher 
Company, alleged to be owned by the Gardner Governor Company. The Cir- 
cuit Court sustalned a demurrer to the déclaration, and, the plalntiff lu error 
decllning to plead further, judgment was entered for the défendant. The er- 
rors asslgued question the ruling on demurrer. The facts averred In the déc- 
laration are in Substance as follows: 

For some time prior to May, 1884, the Gardner Governor Company was 
"engaged in business in the state of Illinois as a corporation; tliat in the 
course of Its regular business it extended crédit for goods, wares, and mer- 
chandlse manufactured and sold by it to the Northwestern Manufacturing 
& Car Company" (hereinafter called the Northwesteni Company), a Minnesota 
corporation engaged in manufacturing. The Northwestern Company beeame 
Insolvent, and a receiver was appointed for it by the district court of Wash- 
ington county, MInn. Pursuant to notice and order of that court the Gardner 
Governor Company proved its claim to the amount of $4,706.39, which was 
duly allowed. While the property of the Northwestern Company was still in 
the hands of sald receiver, the creditors of that company, Including the Gard- 
ner Governor Company, -'for the sole purpose of enabling the sald creditors 
to save the debts held by them, respectively, against sald Northwestern Com- 
pany, and for no other reason or purpose," prepared and agreed to a plan of 
reorganization of the business of the Northwestern Company, consistlng of 
the incorporation of a new corporation, the Issuance of preferred stock to the 
eeveral creditors In exchange for, and to the par amount of, their respective 
clalms, and the purchase by such new corporation of the property and assets 
of the Northwestern Company at Judicial sale. 

Pursuant to sald plan of reorganization the Thresher Company was Incor- 
porated on November 26, 1884, under the laws of Minnesota ; the objecta for 
which sald corporation was formed being "the purchase of the capital stock, 
évidences of indebt.edness îssued by, and the assets of the Noithwestern Manu- 
facturing & Car Company, a corporation existing under the laws of Minne- 
sota, or any portion of sald capital stock, évidences of indebtedness, or assets, 
and the manufacture and sale of steam engines, and ail kinds of farm imple- 
ments, machlnery of ail kinds, and the manufacture and sale of ail articles, 
implements, and machinery of which wood and Iron, or either of them, form 
the principal component parts, and the manufacture of materlals thereln 

'For other casea see same topic & S iraMBBa In Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 



32 174 FEDERAL REPORTEE. 

nsed." The capital stock of the Thresher Company proyided by the articles 
ot incorporation was the sum of $7,000,000, of wMch $4,000,000, or 80,000 
sharea of $50 each, were preferred stock, and $3,000,000, or 60,000 shares of 
$50 each, were commou stock ; that there were issued and outstanding 27,967 
shares of preferred stock and 42,594 shares of common stock, which issiied 
and outstanding shares of preferred and common stock were dtily subscrlbed 
and paid for in full with the tinderstanding and agreement by and between 
the stockholders that sald Thresher Company was to commence business as 
soon as it could acquire the property and plant of the Northwestern Company. 
It Is further averred that "there never was any understanding or agreement 
of any sort or nature between the défendant and the other stockholders, or 
any of them, or between the défendant and the Thresher Company, that the 
commencement of business by sald Thresher Company should be postponed 
untll such tlme as ail of the stock of sald Thresher Company should be sub- 
scribed for, and there was no understanding or agreement of any klnd had 
or entered into by and between the défendant and the other stockholders, or 
any of them, or between the défendant and the Thresher Company, that ail 
of the stock of sald Thresher Company should at any tlme be subscrlbed for." 

The Gardner Govemor Company asslgned Its clalm, pursuant to the plan 
of reorganization, to the Thresher Company, and recelved in exchange 94 
shares of the preferred stock and $6.39 of the scrip of sald Thresher Com- 
pany; and every share of the preferred stock of said Thresher Company at 
any tlme outstanding was issued to such creditors of the Northwestern Com- 
pany in exchange for thelr respective daims, and not otherwise. The Thresher 
Company purchased the plant and property of the Northwestern Company at 
Judiclal sale, and carried on the classes of business authorized by its articles 
untll some time in 1901, when the plalntlfC in error, Théodore B. Ct)nverse, 
was By decree of the district court of Washington county, Mlnn., upon a cred- 
itors' bill, duly appolnted receiver of ail the property, assets, rights, and in- 
terests of the Thresher Company, with the usual powers of such receiver, and 
the power to sue for, collect, recover, compromise, or settle any and ail stock- 
holders' liability that may exist under the Constitution and laws of Minne- 
sota, or otherwise. 

In the recelvership of the Thresher Company clalms to the amount of 
$443,752.17 were allowed, and, the corporate assets being insuffleient to pay 
the same, the Minnesota court, acting under the provisions of chapter 272. p. 
315, Gén. Laws Minn. 1899, and sections 3184 and 3188, Rev. Laws Minn. 1905, 
ordered the assessments of 36 per cent, and 64 per cent, upon ail holders and 
owners of the capital stock of the Thresher Company. Notice and certified 
copies of the' orders, and demand for payment were duly made upon the de- 
fendant in error as required by the Minnesota statute, and upon failure to pay 
the assessments this action was commenced. 

R. H. McAnulty, for plaintiff in error. 
John Ê. Nall, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SQN, District Judge. 

ANDERSON, District Judge (after stating the facts as above). 
Two grounds are urged by défendant in error in support of the ruhng 
below. It is insisted, first, that,, the full amount of the capital stock 
of the Thresher Company not having been subscrlbed, the contract of 
subscription of défendant in error never became enforceable, and, for 
the same reason, the additional liability provided by the Minnesota 
Constitution did not attach ; and, second, that the act of défendant in 
error in subscribing for and taking stock in the Thresher Company 
was ultra vires the défendant in error, and therefore void. We will 
consider thèse propositions in their order. 

1. "It is a gênerai rule that ail subscriptions are made upon the 
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implied, if not express, condition that they shall become binding and 
enforceable only upon the entire capital stock of the corporation being 
subscribed for; hence, in an action against a subscriber, it is usually 
a complète défense that the capital stock has not been fully sub- 
scribed." 26 Am. & Eng. Ency. of Law, 934, and cases cited. In 
Masonic Temple Association of Minneapolis v. Channell, 43 Minn. 
353, 45 N. W. 716, the Suprême Court of Minnesota announced the 
gênerai doctrine in the following words: 

"The chlef matter of défense was that the whole capital stock of the plalB- 
tiff has not been subscribed. No question is made that at the common law, 
when the charter or articles of incorjM'nition, or terms of subscription, make 
no différent rule, payment of subscription to the capital stock of a corporation 
cannot be required until the wliole amonnt of stock has been subscribed. 
. * * * It is therefore implied in the contract of subscription, as a condition 
précèdent to its being of force, that the entire amount of stock shall be sub- 
scribed for." 

Plaintiff in error does not dispute the rule as above stated, but con- 
tends that the subscribers may agrée among themselves to waive the 
rule that ail the capital stock should be subscribed for, and that the 
subscribers to the stock of the Thresher Company, including défendant 
in error, did thus agrée, and, further, that défendant in error by its 
agreement to take the stock, and by taking and holding certificates 
for shares of the stock for more than 20 years, is estopped from now 
urging this défense. It is well settled that a subscriber to stock may 
waive the défense that the full capital stock of the corporation has not 
been subscribed. This waiver may be either express or implied from 
the acts or déclaration of the subscriber. Cook on Corporations (5th 
Ed.) § 181. The agreement relied upon by the plaintiflf in error as a 
waiver is averred in the déclaration as follows : 

"That the nuniber of shares of said stock outstanding, as hercin alleged, 
was duly subscribed for and paid for in full, witli the understanding and 
agreement by and between the stockholders that said Thresher Company was 
to commence business as soon as it could acqnire the property of the North- 
western Slanufacturing & Car Company, including the manufacturing plant 
owned by said Company, and whlch at the date of the organization of said 
Thresher Company was in the hands of and being operated by the receiver of 
said Northwestern Manufacturing & Car Company ; that there was never any 
understanding or agreement of any sort or nature between the défendant and 
the other stockholders, or any of them, or between the défendant and the 
Thresher Company, that the commencement of business by said Thresher 
Company should be postponed until such time as ail of the stock of said 
Thresher Company should bè subscribed for." 

This falls far short of an averment that the défendant in error ex- 
pressly agreed to waive the rule that ail the capital stock should be 
subscribed for. Nor is there any sufïîcient averment of an implied 
waiver by défendant in error, or of an estoppel. So far as the aver- 
ments of the déclaration go, the défendant in error did nothing except 
to exchange its claim against the Northwestern Company for shares of 
preferred stock in the Thresher Company. There is no act averred of 
any participation in the management or conduct of the business of the 
Thresher Company, and no act or représentation of défendant in error 
upon which any creditor of the Thresher Company acted or relied. 

2. Was the act of défendant in error, in becoming a party to the 
374 F.— 3 
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formation of the Thresher Company and assigning to it its claini 
against the Northwestern Company in exchange for the shares of pre- 
ferred stock, ultra vires ; and, if so, can the illegality of its act consti- 
tute a défense to the présent action for the enforcement of the stock- 
holders' liability created by the Minnesota Constitution ? 

It is conceded by plaintifif in error that the Gardner Governor Com- 
pany was organized under the laws of Illinois as a manufacturing 
corporation, and that it had no power under its charter or the Illinois 
law to invest in the capital stock of another corporation ; but it is in- 
sisted that under the facts pleaded in the déclaration the stock was 
acquired and held as security for or in settlement of a pre-existing 
indebtedness, and therefore the power exercised in acquiring the stock 
was properly incidental to its power as a manufacturing corporation 
to transact business, enter into contracts, and become a créditer. 

The case of First National Bank v. Converse, 200 U. S. 425, 439, 2(5 
Sup. Ct. 306, 311, 50 L. Ed. 537, grew ont of the same transactions 
as the case at bar. The bank was a creditor of the Northwestern 
Company for money loaned in the usual course of its banking business. 
The bank became a party to the reorganization agreement, and as- 
signed its claim to and received in exchange therefor pre ferred stock 
of the Thresher Company in the same manner as the Gardner Governor 
Company did with respect to its claim for merchandise sold and de- 
livered. The essential facts in that case are identical with the facts 
pleaded in the déclaration hère, except that a manufacturing corpora- 
tion is hère ihvolved, instead of a national banking corporation. The 
Suprême Court of the United States held that the act of the First 
National Bank in acquiring the stock was ultra vires, and that there 
could be no recovery in a suit to enforce stockholders' liability. It is 
said by Mr. Justice White, who delivered the opinion of the court in 
that case: 

"As no authority, express or Irnijlled, bas ever been conferred by the stat- 
utes of the United States upon a national bank to engage in or promote a 
purely spéculative business or adventure, accepting the view of the articles 
of association by which the banli was denied the beneflt of the exemption ae- 
corded by the Constitution of Minnesota, it follows that the bank had no pow- 
er to engage in such business by taklng stock or otherwise. The power of a 
national bank to engage In the eharacter of business which the articles of as- 
sociation of the Thresher Company manifested, as deflned by the Suprême 
Court of Minnesota, cannot be Inferred to hâve been possessed by the bank 
as an Incident of securing a présent loan of money or as a means of protectiug 
itself from loss upon a pre-exlsting indebtedness. To concède that a national 
liank bas ordinarily the right to take stock in another corporation as collatéral 
for a présent loan or as security for a pre-existing debt, does not imply that 
because a bank has lent money to a corporation it: may become an organlzer 
and take stock in a new and spéculative venture ; in other words, do the very 
thing which the previous décisions of thls court held cannot be done. The 
spéculative venture, therefore, which the bank undertook, as held by the 
Minnesota court, when it engaged in taking the stock in the Thresher Com- 
pany, being ultra vires, It follows, under the settled rules hitherto applied by 
this court, that the bank, desplte the subscrlptiou. was entltled to plead its 
want of authority as a défense to the claim of the recelver." 

It was held by the court below that the décision in First National 
Bank v. Converse, supra, is décisive of the question raiscd hère by 
demurrer. Plaintifï in error argues that the rule there applied to a 
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national bank îs not applicable to a manufacturing corporation or- 
ganized under a state statute. It is also contended that a national bank 
is a public, and the défendant in error a private, corporation. Thèse 
contentions are without merit. The Suprême Court applied the rule 
to a manufacturing corporation organized under the law of New York 
in the case of De La Vergne Co. v. German Savings Inst., 175 U. S. 
40, 20 Sup. Ct. 20, 44 L,. Ed. 65, cited in First National Bank v. Con- 
verse, supra. It follows that the subscription of défendant in error 
was ultra vires, and unenforceable. 

The decree of the Circuit Court is affirmed. 



MILLER V. UNITED STATES. 

MUNKOE V. SAME. 

(Circuit Court of Appeals, Seventh Circuit. June 23. 1909. Pétition for Re- 
hearing Overruled October 13, 1909.) 

Nos. 1,542, 1,543. 

1. PosT OrriCE (§ 35*)— Offfn.^es Against Postal Laws— Use of Mails to 

Defbaud. 

To constitute the offense of using the mails to defraud, under Rev. St. 
§ 5480 (U. S. Comp. St. 1001, p. 3696), there must hâve been an intention 
to injure the person addressed or sought to be reached by defrauding him 
of something vvhich he already had ; and the niaking of false représenta- 
tions, for the purijose of deceiving the persoiis addressed by raising ex- 
pectatlons of gain or advantage which it was not tlie intention to fulflll, 
is insuffleient. 

lEd. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
§ 35.*] 

2. Post Office (§ 35*)— Offenses Against Postal Laws— Use of Mails to 

Defbaud. 

Défendants were officers of a manufacturing corporation, owning a 
plant and actually engaged In manufacturing and selling the product. In 
order to sell an increased issue of stock, défendants sent through the mails 
letters to certain persons, representlng that the company desired to es- 
tablish branch selling bouses and to employ managers therefor at a stated 
salary. The letters also contalned false représentations as to the profits 
and dividends of the company, and by their means certain of the persons 
addressed were Induced to purchase stock of the company at par in 
the belief that they would be appointed branch managers. Held, that 
an indictment charging such facts, and that the représentations made 
were knowingly false, did not charge the offense of using the mails to 
defraud, within the meauing of Rev. St. § 5480 (U. S. Comp. St. 1901, p. 
3696) ; it not being charged that the stock was not worth the priée pald 
for it. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 5.J ; Dec. Dig. 
« 35.*] 

In Error to the District Court of the United States for Eastern 
Division of the Northern District of Illinois. 
The facts are stated in the opinion. 

Thomas C. Miller and Frank L. Munroe were each convicted of a 
criminal offense, and each bring error. Reversed. 

•For other cases see same topic & S numbeb in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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William S. Forrest, for plaintiff în error Miller. 

Henry Russell Platt, for plaintiff in error Munroe. 

Edwin W. Sims and Francis G. Hancliett, for the United States. 

Before GROSSCUP, BAKER, and KOHESAAT, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The writ of error is to a judgment of the Court below sentencing 
the plaintiff in error Miller to imprisonment in the house of correction 
of the City of Chicago for the period of three years, and to pay the 
costs of suit ; and the plaintiff in error Munroe to imprisonment in the 
United States penitentiary at Fort Leavenworth for the period of three 
years, and to pay the costs of suit — the judgment in each case being 
upon a verdict of guilty upon three counts of an indictment under sec- 
tion 5480 of the Revised Statutes (U. S. Comp. St. 1901, p. 3696). 
Each count of the indictment sets forth substantially the same scheme 
to def raud. Each is, however, for a separate offense ; the first based 
upon a letter placed in the postoffice at Chicago, and addressed to one 
Mattson, at Philadephia; the second upon a letter placed in the post- 
office at Chicago and addressed to one Foster, at Mason, Michigan; 
and the third upon a letter placed in the postoffice at Chicago, addressed 
to one Thompson, at Lake City, Florida. The verdict was a gênerai 
verdict of guilty upon the three counts and, therefore, for the three 
offenses; and the judgment and sentence was judgment and sentence 
upon such gênerai verdict. 

The assignments of error cover 147 closely printed pages of the 
record. They challenge the sufficiency of the indictment ; the correct- 
ness of the ruling of the Court in refusing, at the close of ail the évi- 
dence, to direct the jury to find plaintiff s in error not guilty; the 
inclusion of évidence offered by the Government over the objection of 
• plaintiffs in error ; the exclusion of évidence offered by plaintiffs in 
error upon the objection of the Government; the charge to the jury; 
and the refusai of the Court to submit certain instructions asked for iDy 
plaintiffs in error — the détails of which are set forth in ninety-one dif- 
férent assignments. There is no occasion, however, as will be seen 
when the reading of this opinion is completed, to deal with thèse as- 
signments in détail. 

The controUing principle that seems to hâve governed the prosecu- 
tion of the case in the Court below, and the rulings of that Court in 
overruling the demurrer to the indictment, and that runs through the 
whole trial, especially in the charge to the jury, was this: That apart 
from any intention upon the part of plaintiffs in error actually to de- 
prive the persons named of the money, or other thing of value that 
such persons might be induced to give up, there would be an offense 
under section 5480, provided there were put forth, as a part of the 
alleged scheme, false and fraudulent prêteuses, known at the time to 
be false and fraudulent, which were intended to deceive the persons 
to whom they were made, even though such prêteuses would resuit 
in depriving such persons of nothing that they contributed, apart from 
the mère expectations excited. In other words, it is contended by the 
Government, and the contention is supported throughout in the rulings 
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at the trial, that allhough the scheme alleged in the first two counts was 
not one through which any one would sufifer any actual money loss or 
injury — be any the worse off, except in the matter of disappointed 
expectations, after than before — an offense under the Section is never- 
theless committed, provided the pretenses embodied in tlie scheme, and 
the expectations excited tliereby, were in fact false pretenses and a 
false expectation, known by the party making them to be false at the 
time made. And because of the application of this view of the Section 
of the statute in question, there runs throughout the whole record 
errors that make the trial, in ail its branches, erroneous. 

The alleged scheme grew out of the following transactions: In 
January, 1905, the Marinette Gas Engine Company, whose plant and 
business office were at Chicago Heights, Illinois, and whose président 
was plaintiff in error Miller, increased its capital stock from $250,000 
to $400,000, divided into four thousand shares of the par value of $100 
each. The Marinette Gas Engine Company was an actual manu- 
facturer of gas engines, employing from 100 to 150 men, and having 
a pay roU of about $7,000 per month, engaged in the actual selling of 
such engines to the public, many of which are in use in the United 
States, Japan, Portugal and Mexico, and had a plant and good will 
variously estimated at being worth from $65,000 upwards to the full 
par value of the Company's capitalization. The facts clearly disclose 
that the Company, at the time of the initiation of the alleged scheme, 
was not a fictitious company, but a real manufacturing company, in 
need, however, of additional capital. 

The alleged scheme set forth in the indictment grows out of the 
method used to obtain this additional capital. In each of the counts, 
the scheme as set forth is substantially the same. In each, the par- 
ticulars are the alleged false représentations that the Company was 
désirons of opening and establishing, in good faith, in différent parts of 
the United States, branch houses for the sale of the goods of their 
manufacture, and were desirous of obtaining in good faith the services 
of compétent, trustworthy and responsible men to manage such branch 
houses ; that the corporation would pay such managers fixed salaries 
of $360 per month, besides profits extra ; that the Company was earn- 
ing a profit of twenty per cent, and upwards on its business, and paying 
dividends of six per cent, to holders of its stock out of its net earn- 
ings; that the purpose of such alleged false représentations was to 
sell and dispose at par of fifty shares of the increased capital stock 
to each of the persons addressed ; that the plaintiffs in error were not 
desirous of obtaining in good faith the services of the persons respond- 
ing and were not expecting in good faith to pay $250 per month, be- 
sides profits extra; that the Company was not earning a profit of 
twenty per cent, or any other profit, or paying a dividend of six per 
cent, or any other dividend ; indeed, that ail thèse pretenses were 
falsely put forth simply to induce the persons responding to purchase 
each, fifty shares of stock at par; that such persons were induced to 
come from their respective homes to Chicago, to talk over the arrange- 
ments with a view to entering into a contract, and were induced, final- 
ly, to enter into a contract, whereby, in exchange for fifty shares of 
stock, each paid par value, Five Thousand Dollars, for the same — the 



38 174 FEDERAL REPORTER. 

plaintitts in error never intending that there sliould be any relationship 
between them and the persons responding other than that created by 
the sale and purchase of the stock. There is, however, in the first two 
counts, no averment whatever respecting the value of such stock se 
exchanged for the Five Thousand Dollars— the third count alone aver- 
ring "that said fifty shares of the capital stock of said corporation was 
not at the time of the devising of said scheme and artifice, and would 
not be at the time of executing the same, worth Twenty-fîve Hundred 
Dollars," as the plaintiffs in error well knew. 

The mère intention of the plaintilïs in error not to meet the expecta- 
tions of the persons responding to the letters, in the niatter of their 
employment as branch house managers, and of their salary and profits 
în conséquence thereof, and of the earnings of the Company and the 
dividends therefrom, do not, in the absence of intended loss or injury 
to such persons in the investment made, constitute, in our opinion, a 
crime under section 5480. 

In support of its contention that the false expectations excited, apart 
from any actual loss intended, constitute a crime under this Section, 
the Government cites us Durland v. United States, 161 U. S. 306, 16 
Sup. Ct. 508, 40 L. Ed. 709 ; Brooks v. United States, 146 Fed. 223, 
76 C. C. A. 581 ; Horman v. United States, 116 Fed. 350, 53 C. C. 
A. 570; Weeber v. United States (C. C.) 62 Fed. 740; O'Hara v. 
United States, 139 Fed. 551, 64 C. C. A. 81 ; Miller v. United States, 
133 Fed. 337, 66 C. C. A. 399 ; and United States v. Loring (D. C.) 
91 Fed. 881. 

But none of thèse cases sustains the contention. The Durland 
Case was that of a fîctitious bond and investment company and v*^as 
based upon the averment in the indictment and the proof in the case 
that the persons buying such bonds, through the expectation of profits, 
would be actually deprived of the sum of money contributed. 

The Brooks Case was that of a bogus broker, pretending to deal in 
grain, provisions and stock, with such superior knowledge concerning 
the business as to make loss improbable, promising large profits, and 
in the meantime paying interest to depositors at the rate of six per 
cent, per month and peritiitting withdrawals at the depositor's élection 
— glowing promises held out — but the indictment averred and the 
proof showed that the person accused had no such knowledge and no 
such connection, and did not intend, for any great length of time, to 
pay the interest or permit withdrawals, but intended to obtain the 
money for the sole purpose of converting it to his own use. 

The O'Hara Case was like the Brooks Case, except that the superior 
expérience of the schemer was said to be in the racehorse line, rather 
than in the stock, grain and provision line — but intending to resuit, as 
in the Brooks Case, in the party indicted obtaining for his own use, 
the person's money to whom the letter was addressed. 
So likewise, the Loring Case. 

The Horman Case was based upon a scheme to extort money from 
another by threatening to publish charges against him, the intention 
being to thereby convert such person's money to the accused's use. 
The Miller Case is stated by Judge Sanborn as f ollows : 
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"The indictment côn tains averments that the sehehie of the défendant was 
to hâve Gilder secure the possession and control of the funds and business 
of the corporation (a so-called mutual insurance company) by means of 'a cer- 
tain agreement or arrangement' between liim and the Board of Direetors, and 
that this scheme was to get frora the corijoration and from Its niembers, and 
to secure to the défendants, large sums of money, to baukrupt the corporation, 
and to use the postofflee establishment of the United States as a part of this 
scheme to accomijlish its object." 

It will thus be seen that in ail thèse cases there is présent, as an es- 
sential élément of the scheme, the intention to defraud the persons 
addressed, not out of expectations excited (the expectations were the 
means used only) but out of the money, or a portion thereof, con- 
tributed by them to the scheme. In none of thèse cases is the mère 
false pretense or misrepresentation, apart from an actual intended 
deprivation of the person addressed of the money obtained, held to 
be an offense under the section in question. In other words, in ail 
thèse cases the gist of the offense is the actual or intended in jury to 
the person sought to be reached — the fraudulently depriving him of 
something that he already has — in none of them is the deprivation of 
the person addressed of only that which he was led to expect, made the 
basis of the prosecution. 

Suppose that Mattson and Foster, the persons named in the fîrst 
two counts, did not get employment, would they be defrauded, pro- 
vided they got their outlay back ? Defrauded of what — of the expected 
employment ? Apart from what was f alsely held out to them, they had 
no claim on such employment. Defrauded of an investment that 
would pay twenty per cent.? Apart from what was falsely held out, 
they had no claim to such an investment. How can they be said to be 
deprived of anything that has no existence, except in the false promise 
itself ; and if there was no intention to deprive, there cannot, within 
the meaning of this Section, be an intention to defraud; for to be de- 
frauded, the person must be deprived by deceit or artifice of something 
that he has the right to hold or claim, not in virtue of the deceit or 
artifice, but as against such deceit and artifice. 

True, there is some testimony in the record, such as the sale of the 
stock of the Marinette Company to persons on the inside at forty 
cents, at about the time this scheme was devised, and some alleged 
déclarations of Miller, that tend to show that one of the purposes of 
the scheme was to sell to the persons addressed, at par, stock in the 
Company that the promoters of the scheme knew to be worth much 
less than par — testimony that was pertinent to the third count of the 
indictment; but the conviction and sentence, as already stated, was a 
gênerai one on ail three counts, including the first and second as well 
as the third — counts that aver no such intended in jury, or anything 
upon which such intended in jury can be based — and the rulings were 
ail on the theory that it was not the loss or in jury in the investment, 
but the disappointment of expectation excited by the promises that 
constituted the offense; from which it follows that the judgment musc 
be reversed. 

We hâve gone through the assignments of error to ascertain if, on 
any of the spécifie questions raised during the course of the trial, 
there should, in the view of another trial, be any more spécifie answer 
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than what has already been stated; but we find nothing in the record 
that, once the trial of this case is set on its right course — is tried upon 
a correct theory — will not be fully answered by the ordinary and fun- 
damental rules of pleading, évidence, and instructions by the Court to 
the jury. There seems to be no need, therefore, to repeat thèse rules 
hère. 

The judgment is reversed, with instructions to grant a new trial and 
to proceed further, in accordance with this opinion. 



EOBINSON V. CHICAGO RYS. CO. 

(Circuit Court of Appeals, Swentli Circuit. May 6, 1909. Pétition for Re- 
tiearlng Deuled November 10, 1909.) 

No. 1,558. 

1. Eqtjity (§ 240*) — Pleading — Motion to Stbike Out — Teeating as De- 

MUBREB. 

Ttie rule of cliancery practice that every demurrer must be set down 
for argument on a day certain, wlien the parties may he heard thereon, 
eannot be sumniarily dispetised with ; and where a court ordered a motion 
to strike a bill from the iiles to be changed to a demurrer Instan ter, it 
was error to also sustaln it at once, instead of treatlng it with the fornial- 
ity of a demurrer, and setting it down for argument on a future day. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 514; Dec. Dig. 
§ 240.*] 

2. Patents (§ 310*)— Suits for Infeingement— Pleading— Mtjltifaeiousness. 

A bill for the infringement of two patents is multlfarious, unless it al- 
lèges that they are capable of conjoint use, and hâve been so used by de- 
fendant In what is practically a single devlce. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 518; Dec. Dig. § 
310.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Elbert R, Robinson against the Chicago Railways 
Company. From a decree dismissing the bill, complainant appeals. 
Modified and afïîrmed. 

ïhîs Is an appeal from a final decree of the Circuit Court of the Northern 
District of Illinois, Eastern Division, dismissing a bill In equity to enjoin in- 
fringement of two certain letters patent of the United States, Issued to appel- 
lant, numbered, respectively, 866,306 and 886,541. It appears that an ameuded 
bill had been held bad on demurrer, leave being granted to amend. Accordingly 
a second amended bill was flled, whereby, among other things, two of the 
original parties défendant were dropped. ïhereupon the défendant moved 
the court to strllie the second amended bill of complaint from the files, for 
the reason that the complainant had not, by auy proper amendment, cured 
the defects in the former amended blll, whlch had been held fatal uiwn the 
demurrer, and also moved that the suit be dlsmissed, with cos.ts. It appears 
tbat the complainant then gave notice of a motion to strike the motion of de- 
fendant from the files of the court on numerous teclmlcal grounds, whlch it 
is unneeessary to enumerate. While thèse two cross-motions were pending 
the court, on November 23d, entered the followlng order: "This cause coming 
on this day to be heard upon the motion of the défendant beretofore flled 
herein for an order striking from the files the second amendment to the bill 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of complalnt, flled herein by eaid complainant on October 12, 1908, and the 
court having heard the arguments of counsel for said défendant and of the 
complainant In person, and being fully advised In the premises, It is ordered, 
adjudged, and decreed by the court that the said motion of sald défendant to 
strike from the files stand as a demurrer to the second amendaient; that said 
défendant be given leare to hâve the sald motion certlfled and swom to 
Instanter, in accordance wlth the raies of court respeeting demnrrers; that 
the said demurrer to the said second amendment be, and the same is, hereby 
sustalned; that the said second amendment be, and the same Is, hereby 
stricken from the files ; and that said complainant hâve leave to amend bis 
blll herein within five days from thls date." 

The complainant in hls own behalf thereupon made three Inefeectual mo- 
tions to set aslde and revoke the order of the court, whereby he disclosed hls 
unfamiliarity with chancery proceedings, and, having falled to amend witWn 
flve days, the following decree was entered on the ist day of December: "Thls 
cause coming on this day to be heard upon the motion of the défendant to 
dismlss the above-entitled cause, at complalnant's costs, and ail parties being 
before the court, and It appearing to the court that by an order entered herein 
on the 23d day of November, 1908, the demurrer of the défendant to the second 
amended bill of complalnt was sustalned, and the complainant given leave to 
amend hls blU of complalnt wlthin five days from November 23, 1908, and It 
further appearing to the court that the period allowed sald complainant to 
amend hls blll having novr expired, and said complainant having falled to 
amend hls blll herein wîthin said period of five days, and having elected to 
stand by his second amended bill of complalnt, It is therefore ordered. ad- 
judged, and decreed by the court that the above-entitled cause be and the 
same is hereby dismissed, at complalnant's costs, to be taxed. It Is further 
ordered, adjudged, and decreed by the court that the clerk of this court issue 
exécution for the costs of the défendant as herein adjudged." From thls 
decree the appeal Is taUen. 

Elbert R. Robinson and Richard T. Greener, for appellant. 
George A. Chritton and Russell Wiles, for appellee. 

Before BAKER. Circuit Judge, and ANDERSON and QUARLES, 
District Judges. 

QUARLES, District Judge (after stating the facts as above), The 
complainant, who is the patentée, has undertaken to conduct his own 
case, and has been drawn into a technical contest which has resulted 
in disaster to him, and has produced a record so complicated that it is 
not easily disentangled. This record well illustrâtes the futility of 
any attempt on the part of one not learned in the law to pilot his own 
case through the mazes of the procédure of the English Court of 
Chancery, which system is still retained in the fédéral courts. It would 
be fruitless to follow the several stages of the technical combat. It is 
sufficient to state that a motion was made by the défendants to strike 
the second amended bill from the files, because the amendments had 
not effectually cured the defects pointed out by the demurrer and held 
fatal to the amended bill. For some reason the court preferred that 
the question should be presented in the form of a demurrer, and 
thereupon made the order of November 33d, providing that the pend- 
ing motion should stand as a demurrer, and that the certifîcate and 
affidavit required by the rules might be attached thereto instanter. 

Whether it is a legitimate exercise of judicial power to transform 
a motion into a demurrer, we do not décide; but we are unwilling 
to sanction the procédure adopted by the court whereby a new-madc 
demurrer was sustained instanter, and whereby the second amended 
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bill was stricken from the files, ail of which was accomplished without 
debate and in the twinkling of an eye. The familiar requirement of 
chancery practice that every demurrer must be set down for argument 
on a day certain, when the respective parties may be heard thereupon, 
cannot be summarily dispensed with. If the order was effectuai to 
transform the motion into a demurrer, it should hâve been treated with 
the ceremony and respect due to a demurrer, under our familiar prac- 
tice. Neither could it at the same time discharge the dual function of 
a motion and justify an order striking the second amended bill from 
the files, so that there remained nothing in the record to amend by; 
the earlier bills having gone out of the case by former action of the 
court. 

Furthermore, the decree fails to disclose whether the action was 
dismissed for want of equity, or because of one or more of the several 
irregularities pointed out as the grounds of demurrer. It is probable 
that the decree as entered would stand as a bar to any further action 
or proceeding by the complainant. This seems to be a severe penalty 
for the complainant to pay for his lack of légal knowledge. The law 
allows him to appear in his own proper person, and the court is 
probably justified within reasonable limits in protecting a meritorious 
cause of action, when imperiled solely by lack of skill on the part of 
complainant to meet technical défenses interposed by astute counsel. 
It will be observed that the second amended bill is a third attempt on 
the part of complainant to f rame a suitable bill for infringement, which 
among members of the profession is not esteemed a difficùlt task. We 
hâve been led to consider the numerous technical objections that are 
urged to this second amended bill, and we feel justified in admonishing 
the complainant that his task has not yet been successfully ac- 
complished. He has become enmeshed in technical difficulties from 
which we would be glad to relieve him, so far at least as to préserve 
any meritorious cause of action he may hâve upon either of his letters 
patent. 

During the argument the complainant made profert of his letters 
patent, which on their face would seem to indicate that they are not 
•capable of conjoint use in any single device. We notice, also, that the 
second amended bill contains no averment that the two inventions are 
capable of conjoint use, nor that the défendant has employed them con- 
jointly in any alleged infringing device. Therefore the objection of 
multifariousness seems to be well taken, and would seem to that extent 
to justify an order sustaining the demurrer. In 1 Foster's Fédéral 
Practice (3d Ed.) § 77, the law is stated as follows: 

"A bill to enjoin the infringement of several distinct patents lias been held 
innltlfarious ; but if ail the patents are Infringed in the use or manufacture 
of a single machine, etc., and It is so alleged, the bill is good." 

It has been said that complainant should aver that said inventions 
are capable of conjoint as well as separate use, and are so used by 
défendant. Perhaps the leading case upon the subject is Hayes v. Day- 
ton (C. C.) 8 Fed. 702, 705, where the doctrine as stated by Foster 
is held to be the law. See, also, Gamewell v. City of Chillicothe (C. 
C.) 7 Fed. 353; Barney v. Peck (C. C.) IC Fed. 413; Lilliendahl v. 
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Detwiller (C. C.) 18 Ped. 176; Louden v. Montgomery Ward (C. C.) 
9 G Fed. 232; Union Switch Co. v. Philadelphia R. R. Co. (C. C.) 68 
Fed. 914; Union Switch Co. v. Philadelphia R. R. Co. (C. C.) 69 Fed. 
833; Kaiser v. Bortel (C C.) 162 Fed. 903, 907. It has also been held 
that the objection of multifariousness is not obviated by the fact that 
two or more patents are employed in the same System of railway, un- 
less they act together, and practically constitute a single device. Con- 
solidated Electric Light Company v. Brush-Swan Electric Light Com- 
pany (C. C.) 20 Fed. 502. 

Considering ail the circumstances, we feel inclined to afford the com- 
plainant further opportunity to hâve f ramed a suitable bill based upon 
either of his letters patent, and thus obviate numerous technical ob- 
jections which now confront him. We hâve therefore concluded to 
direct an amendment of the decree by the insertion of a clavise therein 
to the efifect that the cause is dismissed on the ground that the bill of 
complaint is multifarioiis, and also by a clause to be inserted therein 
that the decree of dismissal is without préjudice to the right of com- 
plainant to institute such suit or suits, either at law or in equity, 
based upon either or both of his letters patent, as he may be advised. 
And after such amendments the decree of the Circuit Court will be 
affirmed. 

And it is so ordered. 



TYSSOWSKI T. THAYER et ni. 

(Cu'cuit Court of Appeals, Seveuth Circ-ult October 5, 1900.) 

No. 1,1528. 

Patents (§ 328*)— Invention— Pyroorapiiic Tooi,. 

The Tyssowski patent, No. 727.034, for a pyrogrnphie tool "coruprising 
a eoiubined pjTographlc point and a scorcher," is void for lack of in- 
vention. 

[Ed. Note.— For otlier Ciises, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit in equity by Joseph G. Tyssowski against Henry J. Thayer 
and Charles H. Chandler. Decree for défendants and complainant 
appeals. Affirmed. 

For opinion below, see 159 Fed. 165. 

Joseph G. Tyssowski, in pro per. 
Charles A. Brown, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

ANDERSON, District Judge. This is an appeal from a decree of 
the Circuit Court dismissing the bill for want of equity in a suit on 
United States letters patent No. 727,034 granted May 5, 1903, to Zell 
Niver Tyssowski for an alleged improvement in tools for pyrographic 
work. The pyrographic tool is an old and well-known device, and the 

*For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleged improvement set forth in the patent relates simply to the small 
nozzle which is put upon the tool for use in scorching. Tlie patentée 
in the spécifications of the patent recites : 

"My invention relates to improvements in tools for pyrograpliic work In 
which a hollowplatinum point is maintained at a continuons red beat by the 
combustion of a current of 'carbureted' air, by which I mean air carrying 
hydrogen or auy hydroearbon, whicli is made to pass through the instrument." 

And again: 

"I am aware that scorching devices and burnîng tools are separately oM, 
and I do not claim the niere conibination of thèse two; but what I do claim, 
broadly, is a device for the utilizatlon of the heated gases from the one for 
the opération of the other, ail combiiied in a single tool." 

The only claim alleged to be inf ringed is claim 3, which is as f ollows : 

"3. A tool for pyrographic work, comprising a combined pyrographic point 
and a scorcher, said iiyrographic ])oint consisting of a hollow pointed instru- 
ment adapted to be brought into direct contact wlth the material operated on, 
and having an Interior combustion-chamber by which it may be heated to 
incandescence, and said scorcher cousisting of a nozzle having a passageway 
through it of such limited cross-section as to maintain the pressure and tem- 
pérature of the escaping gases, whereby a hot fine ,1et of escaping gases, at 
charring température, from the combustion-chamber may be projected wlth 
précision, substantiaJly as described." 

The patent is for "a tool for pyrographic work comprising a com- 
bined pyrographic point and a scorcher." The prior art shows each of 
thèse things, the "point" and the "scorcher." The point consisted of a 
stylus-shaped point which was heated to incandescence by maintaining 
within it a steady combustion of carbureted air. This point was used 
for etching, and was brought directly into contact with the surface of 
the wood. The scorcher also consisted of a stylus-shaped point, with an 
aperture in the apex through which the heated gases were forced and 
used for scorching. Each of thèse was used as a separate tool. The 
combustion of carbureted air within the point required the continuons 
forcing of the air into the instrument, and in order to permit of a con- 
tinuons supply of air a hole was placed upon the side of the chamber 
of the point to allow the escape of the heated gases. Prior to the ap- 
plication for the patent the heated gases flowing from the little fur- 
nace within the point through the hole above mentioned were used 
for scorching. The patentée placed a nozzle at the hole, which was al- 
ready there, and thus controlled and directed the escaping gases. In 
the spécifications the patentée says : 

"In place of the usual hole for the exit of hot gases I provide a tube or 
nozzle * * * with a suitable delivery orifice, * * * which projects the 
hot gases in a straight fine stream in such a way that they can be used for 
producing useful effects." 

There is nothing novel in the construction of the nozzle. In the 
claim, No. 3, it is described as "having a passageway through it of 
such limited cross-section as to maintain the pressure and température 
of the escaping gases, whereby a hot fine jet * * * may be pro- 
jected with précision." This is nothing more than saying that he bas 
attached a nozzle of proper size to confine and direct the escaping 
gases. It is well known that, when gas escapes from the chamber in 
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the point through the hole into the air, it has a tendency to spread and 
scatter. This is not désirable in a scorcher. In the old scorching tool 
it was controlled by the size of the aperture in the apex of the stylus, 
just as the patentée controls it by a nozzle of "limited cross-section." 

It was also well known that, to control and direct the escaping 
gases f rom the side of the chamber in the stylus, it was only necessary 
to employ a simple and well-known device — a nozzle. This the pat- 
entée did; but such a performance does not rise to the dignity of in- 
vention. The spécifications of the patent acknowledge "that scorching 
devices and burning-tools are separately old." If the patent consists 
in simply bringing together into one tool thèse two things, it is not 
invention. It is mère aggregation. 

But it was not new to put a nozzle upon the hole where the gases 
escape. Beach, whose patent, No. 615,784, was granted December 
13, 1898, more than four years before the patent in suit was issued, 
did this same thing. He placed a nozzle upon the hole where the gases 
escaped from a pyrographic point, and he placed it there to control 
and direct the escaping gases, so as to drive away the fumes arising 
from the charring of the substance operated upon. His nozzle does 
not hâve the "fine issuing channel at its delivery end," nor "the issuing 
orifice of limited cross-section," nor is it "a nozzle having a passage- 
way through it of such limited cross-section as to maintain the pressure 
and température of the escaping gases" — at least it is not so described. 
Beach provided a nozzle to carry away, control, and direct the escaping 
gases. The only thing left for the patentée hère was to vary the form 
and dimensions of the nozzle, so as to get the desired resuit. It does 
not involve invention to devise a nozzle with a channel of such shape 
and size as to cause the heated gases to issue in a fine jet. 

The decree of the Circuit Court is afiirmed. 



CURTAIN SUPPLY CO. v. NATIONAL LOCK WASHER CO. 

(Circuit Court, N. D. Illinois, E. D. April 5, 1909.) 

No. 27,782. 

1. Patents (§ 83*) — Priobity as Between Inventoks— Lâches in Applting 

FOR Paient. 

An Inventor, who, after perfectlng his invention and reducing It to prac- 
tice, wlthout adéquate excuse delays applying for a patent for flve or 
six years, and until another has Invented and patented the same device, 
and then applles for and obtalns a patent, is estopped by his lâches from 
asserting such patent as, against the second inventor. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 108, 109; Dec. 
Dig. § 83.* 

Lâches as défense in suit for infrlngement, see notes to Taylor v. 
Sawyer Spindle Co., 22 O. C. A. 211 ; Richardson v. D. M. Osborne & Co., 
36 0. 0. A. 613.] 

2. Patents (§ 328*) — PRioKiir as Between Inventors — Window Shade 

HOLDEB. 

The Paterson patent, No. 754,404, for a window shade holder, clalmed 
to hâve been invented by the patentée 5 years and S.months before he 



•For other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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flled his application, is invalld as against the Hoyt patent, covering sub- 
stantially the same deviee, whieh was Invented and patented in tlie mean- 
tlme. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 311*)— Suit for Inpeingemenx— Défenses— Pleading. 

In a suit for infrlngement of a patent, wliere défendant manufactures 
under a patent of prior date, but complalnant undertalîes to carry tlie 
date of his invention baclî to a still earlier date, although no sucli issue 
is tendered by his pleading, défendant may meet such proof by tlie dé- 
fense of lâches or abandonment, without pleading the sanie, siuce, if 
pleaded, It would not be responsive to anything in the bill. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 311.*] 

In Equity. Suit by the Curtain Supply Company against the Na- 
tional Lock Washer Company. Decree for défendant. 

Offield, Towle & Linthicum (Charles C. Linthicum, of counsel), for 
complainant. 

Gifford & Bull (J. Edgar Bull, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. Complainant files its bill to restrain 
infringement of patent No. 754,404, granted to J. W. Paterson March 
8, 1904, on application filed August 1, 1901, for improvements in cur- 
tain fixtures. The cause is now before the court on final hearing. 

Matters very similar to those hère involved were before the Circuit 
Court for the District of New Jersey in 1902, in the cause brought by 
complainant herein against North Jersey St. Ry. Co. (138 Fed. 734), 
upon patent to Forsyth, No. 559,446, and patent No. 659,315, granted 
to J. W. Paterson. The street railway company was a customer of 
défendant herein, by whom the défense was assumed. The court 
(Judge Gray) held that infringement was not shown. This was af- 
firmed on appeal. 142 Fed. 750, 74 C. C. A. 13. This suit was begun 
June 15, 1905. 

Claims 1 and 2, which are the only claims relied on, read as follows, 
viz. : 

"1. In a window-shade holder, the eombination, with a casing and a sprlng- 
actuated shade, of a bar carried by the shade, a plvoted locklug-caiu at the 
end of the bar adapted to engage the casing above its plvoted point, a rod 
carried by the bar and plvotally connected to the cam, a spriug for normally 
forcing the rod outward to set the cam Into holding engagement with the cas- 
ing, and means for retracting the rod. 

"2. In a window-shade holder, the eombination, with a casing and a spring- 
actuated shade, of a bar carried by the shade having ends extended to serve 
as guides, plvoted locking-cams at the end of the bar, spring-actuated rods 
within the bar plvotally connected to the cams, and means for retracting tho 
rods to release the cams frora holding engagement with the casing." 

It appears from the record that the patentée, Paterson, was the 
purchasing agent in 1895 for the Adams & Westlake Company of 
Chicago ; that he was not a mechanic, though he was running a small 
car-curtain f actory. He was interested in making a car-curtain fixture 
which would lock against the upward movement of spring rollers, and 
yet would pull down easily. Some time in November, 1895, he claims 
to hâve invented, among other devices, the curtain fixture shown as 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Exhibit Paterson Original Fixture." He says he caused it to be 
made and mounted in a curtain and set up in a window frame. It 
was thus reduced to practice within the décisions. Shortly thereafter 
he took the frame, curtain, and device to pièces, and placed the lock- 
ing fixture in his home, giving it no further attention. Several years 
later he mutilated the device for some unexplained reason, so that it 
was mère junk. While the fixture was in this condition, and on June 
18, 1901, the patent under which défendant opérâtes was granted to 
D. Hoyt upon application filed December 8, 1900. In the spring of 
1901 Paterson sold out his business, including ail inventions, to com- 
plainant, and agreed to remain out of the curtain fixture business for 
15 years. He mentioned to the président of complainant that some 
6 years before he had devised several curtain fixtures. He was re- 
quested to look them up, and thereupon produced the rod, "Complain- 
ant's Exhibit, Paterson Original Fixture," being the mutilated fixture. 
The other attempts at curtain fixtures were not to be found. This 
rod was thereupon made the subject of Patent Office drawings. The 
Hoyt patent was not yet issued. In June, 1901, the Hoyt fixture was 
exhibited at the Saratoga convention of the Master Car Builders' As- 
sociation, where complainant's président saw and inspected it. There- 
upon it was determined to use the mutilated bar in securing a patent 
anticipating that of Hoyt. Therefore this suit. 

From the foregoing it is seen that Paterson allowed 5 years and 8 
months to elapse, after he had reduced his invention to practice, with- 
out doing anything to place it where the public might eventually get 
the benefit of it, and then became active only at the solicitation of his 
assignée. There is no claim in the record that Hoyt, or any one else 
other than Paterson, had ever heard of this device. It is insisted for 
défendant that, as against the Hoyt fixture, Paterson is estopped from 
asserting his invention at this time. 

It has been held in many cases that long delay in applying for a 
patent, unexplained, will amount to such lâches as will avoid the pat- 
ent, when other and intervening rights hâve arisen. Some authori- 
ties hold that abandonment of the invention will be presumed in such 
case. It should be stated that défendant has made large expenditures 
in placing its device on the market, while complainant has done little 
or nothing to that end. 

It is the settled doctrine of the Court of Appeals for the District of 
Columbia that when an inventor perfects and reduces to practice an 
invention, and fails for an unreasonable period to take steps to give it 
to the public, and until some one else has independently invented and 
patented it, the earlier inventor forfeits his rights to a patent as against 
the later inventor. See Mower v. Crisp, 83 O. G. 155 ; Mason v. Hep- 
burn, 84 O. G. 147 ; Davis v. Forsyth & Forsyth, 87 O. G. 516 ; Mower 
V. Duell, Commissioner, 88 O. G. 191 ; Thomson v. Weston, 94 O. G. 
985 ; Wright v. Lorenz, 101 O. G. 664 ; Macdonald v. Edison, 105 O. 
G. 973. The same rule has often been laid down by the other courts. 
See Robinson on Patents, § 389. See, also, Berg v. Thistle, Fed. Cas. 
No. 1,337. "An inventor," says the court in Eck v. Kutz (C. C.) 132 
Fed. 758, "if he keeps his ideas to himself, can take his own time to 
develop and perfect them, subject only to the risk that others mean- 
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while ittay become independently possessed of the same" — citing Bâtes 
V. Coe, 98 U. S. 31, 25 L. Ed. 68, where it is said: "Inventors may, 
if they can, keep their invention secret ; and if they do for any length 
of time, they do not forfeit their right to apply for a patent, unless 
another in the meantime has made the invention, and secured by 
patent the exclusive right to make, use, and vend the patented improve- 
ment. Within that rule and subject to that condition, inventors may 
delay to apply for a patent * * * " — ^nd Consolidated Fruit Jar 
Co. V. Wright, 94 U; S. 93, 24 L. Ed. 68. 

It is held in Universal Adding Machine Company v. Comptograph 
Company, 146 Ped. 981, 77 C. C. A. 237, that an invention would 
be abandoned or lost through eight years in inaction. In Ajax Forge 
Company V. Morden Frog & Crossing Works (C. C.) 156 Fed. 591, it 
was held that delay in applying amounted to abandonment. This was 
affirmed. 156 Fed. 594. The same is held in Kellogg Switchboard & 
Supply Company v. International Téléphone Company et al. (C. C.) 
158 Fed. 104, wheréin it was sought to hâve the invention declared to 
hâve been abandoned, even though an application had been filed, 
through the failure of the patentée to press the same for two j^ears. 
In denying;the motion, the court says the delay shows no intention to 
abandon the invention, "because so long' as it was not in public use, 
and no one else had made and procured a patent for the same discovery, 
his right to apply for a patent was subject to no restriction." 

In Christie v. Seybold, 55 Fed. 69, 5 C. C. A. 33, cited by complain- 
ant, the court is dealing with diligence in reducing to practice. Hère 
the alleged négligence consists iïi failing to apply for a patent until 
thé lapse of almost six years after réduction to practice, whereby in- 
tervening rights hâve arisen. Walker on Patents, § 91, says : 

"But a delay of years, betweeu réduction to practice and flling an appli- 
cation for a patent, wliieh is taken for tlie purpose of profltiiia:, first from 
secrecy, and flnaljy from a patented monopoly, is a delay whieh coustitutes 
actual abandonnent, even if tbe inventor intended to apply for a patent wben 
he could maintaln secrecy no longer." 

In Boyd v. Cherry (C. C.) 4 McCrary, 70, 50 Fed. 379, it is said 
that, if the invention is "kept secret by the first inventor until the 
second has discovered it and given it to the public, the latter will be 
protected, for it is to him that the public is indebted." In Kendall v. 
Winsor, 21 How. 322, 16 L. Ed. 165, it is stated that the monopoly of 
a patent was never granted to inventors for their exclusive benefit, and 
that doubtless the primary object was the benefit of the public. In 
Robinson on Patents, § 390, it is said that an "inventor, who, having 
perfected his invention, voluntarily conceals it and unreasonably de- 
lays his application for a patent, thereby willfully misleads subséquent 
and innocent inventors, * * * and therefore ought to be estopped 
from patenting the invention and appropriating its exclusive en joy- 
ment to himself after their honest efforts in the same direction hâve 
suGceeded." A large number of cases holding in conformity with the 
above are cited in 30 Cyc. p. 864. See, also, 22 Am. & Eng. Ency. of 
Law (2d Ed.) pp. 342, 343. 

It seems plain, therefore, that under the facts stated herein Pater- 
son's failure to apply for a patent within 5 years and 8 months after 



CUETAIN 8UPPLY CO. V. NATIONAL LOCK WASHER CO. 49 

reducing the ciirtain fixture to practice, unexplained, together with the 
fact that another had in the meantime, and in good faith, invented the 
same fixture and taken out a patent therefor, estops complainant from 
asserting its patent herein. There seems to be some disagreement o£ 
the authorities as to whether a vaHd patent could in such case issue 
to the second inventor or was abandoned to the public. The question 
is not hère involved. 

By way of excusing his lâches, Paterson sets out that he was em- 
ployed by Adams & Westlake Company at a salary of $1,300 per an- 
num ; that in 1890 he commenced to make curtains and fixtures for the 
Company; that he was still in the same employ when the above-men- 
tioned litigation arose with Burrowes ; that jjy a settlement had of said 
htigation he was not permitted to make for. Adams & Westlake Com- 
pany pinch handle fixtures. This was in 1893. The invention is 
claimed in 1895. Paterson refused to disclose his invention to Adams 
& Westlake Company, because he feared they would claim it, and 
was thus kept from disclosing it. In 1896 he sold his business to the 
Adams & Westlake Company for $900 and left their ernploy. He 
claims to hâve found the fixture then in demand to be différent from 
his invention. He invented and patented another patent. No. 659,315, 
on October 9, 1900, which he sold to complainant iri 1901. He consid- 
ered the device of this latter patent the easiest type to market. He 
claims he was hard up, having had recourse to his wife's earnings in 
securing the last-named patent. He never made more than $1,850 per 
annum after leaving the Adams & Westlake Company. He had a 
family to support. On the other hand, he utterly ignored his alleged 
invention, forgetting where it was. He practically destroyed his bar. 
He was always in possession of a fair income. He had $900 from 
the sale of his business to his employer. He must hâve received some 
substantial sum from the sale of his patent, though that was as late 
as 1901. It is plain that his failure to apply for a patent arose from 
want of interest in his device, and perhaps in part from the fear 
that it would not be in demand. He did not deem it of suffi- 
cient importance to describe it in his contract of sale to complainant 
Company, if, indeed, he even remembered it at that time. Surely this 
State of facts cannot be held to excuse his delay. Inventors seldom 
make a better financial showing. If Paterson had so desired, he could 
easily hâve made his application. To ail intents and purposes he aban- 
doned his invention, and to permit him to urge his patent in prosecution 
of this suit would be a plain injustice. 

Complainant insists that the défense of abandonment is not properly 
before the court, because abandonment is not set up in the answer. 
It would seem to be a hopeless task to reduce the pleadings in a patent 
case at this bar to the ordinary forms laid down in equity pleading. 
The bill herein sets up the conventional facts and allégations. The 
answer présents the usual déniais and averments, including a list of 
patents in the prior art. Among thèse is the Hoyt patent aforesaid. 
There was no other course open to the défendant. To hâve alleged 
lâches or abandonment of the invention would not hâve been respon- 
sive to the bill. The replication, of course, is gênerai. As is usual 
174 F.— 4 
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in soch cases, the évidence is a departure from both the bill and an- 
swer. ! Ordinarily, the bill should hâve been amended to include a 
statement of the facts depended on to carry the invention back of de- 
fendant's Hoyt patent, together with a récital of the facts relied upon 
to account for and excuse the delay in making application. Défend- 
ant cannot be charged with knowledge that complainant would make 
this claim, so far as this record shows. Défendant could then hâve 
set up lâches and abandonment. Certainly, to hâve set it up, even after 
the évidence disclosed complainant's case, would hâve still made the 
answer cover matters not set out in the bill. Hère was no attempt to 
correct either bill or answer. The whole matter proceeds upon lines 
not pleaded. 

True, complainant raised the point on défendant when it attempted 
to show lâches and abandonment by the évidence ; but, until the bill 
had been corrected, how could the answer be complained of? No 
abandonment of the patent is claimed, but what is tantamount to a 
constructive abandonment of the invention. There is some confusion 
in the use of the terms "abandonment," "lâches," and "estoppel." Per- 
haps it may be more accurately said that by Paterson's lâches, or that 
of complainant, the latter has brought about such a situation as es- 
tops it from asserting its said patent against défendant. The objec- 
tion must be overruled. As above stated, it is conceded that the de- 
fendant's device is that of the Hoyt patent. It therefore follows that 
it is made in accordance with, and is entitled to the immunities of, 
that patent for the purposes of this suit. 

The bill is dismissed for want of equity, 



SINGI^E TUBE AUTOMOBILE & BICYCLE TIRE CO. v. CONTINENTAL 

RUBBER WORKS. 

(Circuit Court, W. D. Pennsylvania. August 7, 1909.) 

Patents (§ 328*)— Anticipation and Infrinqement— Pneumatic Tires. 

ïhe Tillingliast patent, No. 497,971, for a pneumatic tire, held not an- 
ticlpated, valld, and infringed. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. | 328.*] 

In Equity. Suit by the Single Tube Automobile & Bicycle Tire 
Company against the Continental Rubber Works. Decree for com- 
plainant. 

Richardson, Herrick & Neave, for complainant. 
J. C. & H. M. Sturgeon, for défendant. 

BUFFINGTON, Circuit Judge. This bill in equity is brought 
against the Continental Rubber Works by the Single Tube Automobile 
& Bicycle Tire Company, owner of patent No. 497,971, of May S3, 
]893, to Pardon W. Tillinghast. Infringement of the second claim is 
charged. This claim was held valid by the Circuit Court in the First 
Circuit (98 Fed. 624), and the decree thereof affirmed (112 Fed. 423, 

•For otlier cases see same toplc & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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50 C. C. A. 317). The patent has also been generally respectée! by tube 
makers, and large royalties paid for licenses thereunder. Our study 
of the art leads us to concur in the conclusions reached by Judge Coït 
in the Circuit Court. 

In the présent case we hâve additional proofs bearing on the Both- 
royd publication of December, 1890, and the alleged Holliday use in 
Chicago in the summer of that year. It is conceded by complainant's 
counsel that, unless the Tillinghast patent is carried back to a date prior 
to Bothroyd's publication, the latter would invalidate such patent. We 
hâve carefully examined ail the proofs, and, without going into détail 
of discussion, hâve reached the conclusion that as early as July, 1890, 
Tillinghast had a clear conception of his pneumatic bicycle tube, em- 
bodying the éléments of his second claim ; that prior to September 
following he disclosed the same to the witnesses Ricketts, Renckon, 
and Johnson ; that Ricketts, in August, under Tillinghast's directions, 
made a tire embodying the invention; and that from that time forward 
Tillinghast diligently followed up his conception and reduced the same 
to practice. In that connection, and as bearing on alleged anticipations 
in the way of gaskets and garden hose, we agrée with what Judge 
Coït said: 

"The Inventive thought of Tillinghast was In the tire Itself, and not in the 
method of uniting two annular rubber tubes and an interveniug fabric, which 
method inay prevlously hâve been adopted for varions purposes. The mère 
fact that it was old to vulcanize together an Inner rubber tube, an Intervening 
fabric, and an outer rubber cover, in the rubber hose art and in the rubber 
gasket art, does not prove that there was no Invention in the application of 
such a method of construction, with such modifications as must te made, to 
a pneumatic tire. Although hose pipes and gaslcets had been manufactured 
for years prior to the Tillinghast invention, It did not occur to any skilled 
mechanic that their method of construction could be successfully applied to 
the production of a pneumatic tire." 

The testimony bearing on the Holliday tire falls short of that certain 
and convincing character necessary to invalidate a patent. In point of 
time Holliday can fîx none doser than that it was "some time between 
July artd September," and he concèdes "it may hâve been a little later 
[than September], but not much." No one is called to testify as to 
the date of the manufacture of such tires, though Holliday says he was 
présent when they were made. He fixes his dates by no spécial event, 
and there is no corroboration by written évidence. The only support- 
ing witness is Brady, whose testimony is not more convincing. 

On the whole, we are of opinion the patent was not anticipated, and 
the claim in question should be decreed valid and infringed. 

L,et such a decree be drawn. 



MOTION PICrrURE PATENTS CO. v. NBiW YORK MOTION PIOTURE OO. 

(Circuit Court, E. D. New York. November 23, 1909.) 

Patents (§ 294*) — Suit for Inb'rinqement— Preliminart Injunotioît. 

A prelimlnary injunction against infringement of a patent will not be 
granted, where it involves the détermination by the court on affldavits 
of the very issue in the case ; nor will it be granted in a doubtful case 

*For other cases see same topic & § nvmbeb in Dec, & Am. Dlgs. 1907 to date, & Rejj'r Indexes 
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on the theory that défendant, if not an Infringer, will not be Injured 
therehy. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 473 ; Dec. Dig. § 
294.*] 

In Equity. Suit by the Motion Picture Patents Company against the 
New York Motion Picture Company. On motion for preHminary in- 
junction. Motion denied. 

Richard N. Dyer, for complainant. 
Emerson R. Newell, for défendant. 

CHATFIELD, District Judge. The complainant has brought an 
action upon an adjudicated patent with respect to a certain form of 
caméra, alleging that the défendant is wrongfully using another style 
of caméra, but with certain attachments, which the complainant shows 
are similar in character and use to those as to which the patent above 
referred to was held valid and infringed. For the purposes of this 
application for a preliminary injunction, the défendant has not con- 
troverted the validity of the patent, nor questioned the similarity of 
the particular style of caméra claimed to be an infringement to the 
caméra enjoined in the adjudicated case. It has confined its opposi- 
tion to a déniai of the allégations of infringing use, with any caméra 
belonging to or used by the défendant. 

A reargument was had, and further afïidavits were submitted to ex- 
plain certain matters connected with the trial of a shutter ofifered for 
sale at about the date in question. But the whole issue now comes 
down to a fiât allégation on the part of the complainant, by two wit- 
nesses, to the effect that on a certain day one of the defendant's repré- 
sentatives was taking pictures with a caméra which the affiants allège 
was similar ift ail respects to the one alleged by the complainant to be 
an infringement, and a statement by one of thèse affiants as to seeing, 
in a safe at the defendant's office, a caméra which appeared, from ex- 
ternal observation, to be the sort of caméra the use of which is al- 
leged by the complainant and denied by the défendant. - Assuming 
that the complainant is charging use upon other occasions than those 
as to which the immaterial disputes hâve arisen, and assuming that 
the défendant has a caméra, and has made use of the caméra, which 
was thought by the persons making the afïidavits to be an infringe- 
ment, the question ultimately dépends upon whether the défendant 
should be compelled to exhibit this caméra, or whatever caméras it 
may hâve, and, in default of so doing, whether a temporary injunction 
should issue. 

It is also urged by the complainant that an injunction against 
infringing use will not interfère with any lawful business on the 
part of the défendant, if it is not infringing. The défendant op- 
poses being enjoined by protestations on gênerai principles, and by in- 
nuendo on the g'round that the complainant company is pursuing this 
method for the sake of harrassing the défendant and causing it ex- 
pense. The défendant, while protesting against submitting its caméras 
for inspection, categorically dénies the allégation that it has a caméra 

•For other cases Bee.&ame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the particular kind which is alleged by the complainant to be an 
infringement. This court is unwilling, upon application for a pre- 
liminary injunction, to décide, even contingently or tempo rarily, upon 
affidavits, what is substantially the issue itself of the case. It is not 
apparent that irréparable injury will be sustained while such a case 
as this is being tried, and the défendant does not seem to be of the 
elusive character which might require immédiate action in order to 
prevent the risk of futility of any further détermination. 

This court is not of the opinion that its process, in the form of in- 
junction, should be issued, or be held against a party, possibly innocent 
of wrongdoing, merely upon the theory that. if innocent, no business 
opérations will be in terms forbidden. The possibilities from adver- 
tising such an order, and of far-reaching and unfair conséquences, out- 
weigh the benefit, unless the court is suffîciently satisfied that wrong- 
doing is shown, and is willing to issue an order forbidding the acts 
which it believes are wrong. Motion for preliminary injunction, there- 
fore, will be denied ; but, in view of the definite commercial char- 
acter of the matters, this court will listen to an application for a pro- 
vision in the order, if the complainant so elects, requiring the défend- 
ant to give security, not to prevent the issuance of a temporary injunc- 
tion, but to cover any instances of possible irréparable injury, if a 
decree should be obtained at final hearing. 

The amount of such bond can be determined upon the settlement of 
the order. 



In re BLUESTONE BROS. 

(District Court, N. D. West Virginia. November 20, 1909.) 

BANKBuncY (§ 217*) — Power op Court— Stat of Procebdings in State 
Court. 

A court of banlvruptcy Is without authority to enjoiu a suit in a state 
court to reeover property from one claiminff to bave .purcbased the same 
from a bankrupt's trustée, where such property was not claimed nor 
scfieduled by the banlirupt, nor in fact sold by the trustée, and the banli- 
ruptcy court, therefore, never had any jurisdiction over it, or to déter- 
mine its ownership. 

[ES. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

In the matter of Bluestone Bros., bankrupts. On pétition of William 
M. Ralphsnyder. Pétition dismissed. 

William M. Ralphsnyder bas presented his bill of complaint, in the nature 
of a pétition, in this cause, against Thornton H. Devault, settlng forth the ad- 
judication In banliruptcy of Bluestone Bros., both as partners and individuals, 
the référence of the cause to a référée, and the proceedings had before him 
whereby the property of banlirupts, consisting practically of a stocli of goods, 
were appralsed, ordered sold, and in fact sold under direction of the trustée 
duly selected, at which sale the plaintiff became the purchaser. It Is then 
chargea, in substance, that said stock of goods at the time of sale was In a 
storeroom belonging to the défendant. Devault ; that such sale was made in 
such storeroom, and défendant, Devault, was présent by lils recognized agent; 
that ail the goods, wares, and fixtures of every kind were sold in gross to 
plaintiff for $650, without réservation of any kind, and without objection on 
the part of défendant ; that défendant, Devault, was party to the bankrupt 

•For other cases see same topic & % mumbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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proceeding, and as a ereditor had proven his claim, and subsequently was 
paid the same out of the proeeeds of sale; that subsequently, after plaintifl; 
liad removed the stock of goods from such storeroom and ceased to rent sucli 
room, as had been done verbally for a period of tline by plalntlff, the défend- 
ant, Devault, instltuted agalnst him an action of detinue before a justice of 
the peace for the recovery of certain spécifie articles, in the nature of furni- 
ture and flxtures, which had been so sold by the trustée in bankruptcy to 
plaintifC, and judgment had been rendered by the justice in such action for 
such articles, or, In case they could net be secured, for thelr mouey value as- 
certained; that from thls judgment an appeal was taken by plaintiff, but it 
was subsequently conflrmed upon jury trial by the state circuit court. It Is 
chargea that thèse articles so recovered were the property of the banlcrupts. 
were sold as such, that défendant was party to the banlirupt proceeding, 
shared in the proeeeds of sale, and was guilty of contempt of the banlirupt 
court in thus seelving to thwart Its orders and deerees. An injuuction was 
prayed. and granted, stayiug the enforcement of the judgment untll the mat- 
ters could be inqulred Into. Answer bas been niade by défendant, the inatter 
bas been referred to a référée to talce the évidence, his report is flled, and the 
cause bas been submifrted for détermination. 

Dent & Dent, for petitioner. 

Ogden & Ogden and E. M. Showalter, for défendant. 

DAYTON, District Judge (after stating the facts as above). The 
very interesting question of to what extent a bankrupt court has juris- 
diction and power, after sale confirmed under its orders, to protect the 
title of property in the purchaser at such sale, was presented by this 
bill, and to détermine this question was the purpose of granting the 
injunction herein. It is no longer an open question in this (Fourth) 
circuit that the jurisdiction of the fédéral courts in bankruptcy is 
essentially exclusive, and that a District Court, as a court of bank- 
ruptcy, has power to stay proceedings of a state court, seeking to take 
away from its trustée either the property itself or to impose a lien 
upon it. New River Coal Land Co. v. Ruflfner Bros., 165 Fed. 881, 
91 C. C. A. 559. 

But some doubt arises as to whether such jurisdiction could extend 
to the protection of the property after it has been sold and delivered 
to the purchaser. This question it becomes wholly unnecessary to dé- 
cide in this case. It is only necessary to say that, in any event, the 
défendant, Devault, could only be stayed in his right to assert claim in 
a state court to the property under two conditions of things : First. 
in casethere was conflicting claim to the property between himself 
and the bankrupt, which claim he had asserted in the bankruptcy court, 
and it had been there determined, or, being made a party to the pro- 
ceeding, he had refused or failed there to assert his right, being called 
upon so to do; second, had by his fraudulent conduct at the time of 
sale, either by direct représentation or by silent acquiescence, secured 
or allowed plaintiff to buy his goods, mingled with those of the bank- 
rupts, as goods of the bankrupt properly to be sold. 

The évidence in my judgment wholly réfutes the contention that 
either of thèse contingencies arose in this case. It is substantially 
undisputed that the articles claimed by Devault belonged to him, and 
that bankrupts could and did make no claim to them whatever. The 
original lease filed, whereby Devault leased the storeroom to Blue- 
stone Bros., specified that thèse spécifie articles were leased in connec- 
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tioil, and upon the same conditions, with the room. The trustée, there- 
fore, had no interest in thèse spécifie articles, and the bankrupt court 
could ta!<e no jurisdiction over them. It was not Devault's duty to 
intervene and prove his right in the bankruptcy cause, for the simple 
reason that neither the bankrupts themselves nor the trustée made any 
claini. to them. The schedules filed by the bankrupts show this, so far 
as they are concerned. Nor was there any f raudulent conduct on the 
part of Devault, at the time of the sale, that would estop him from 
disputing plaintii'ï's title under purchase there made. On the con- 
trary, it is clear that his agent notified the trustee's agents, making the 
sale, that he claimed thèse items of property, and furnished or offered 
to fumish the list of them, and that the auctioneer, if he did not actu- 
ally reserve them from sale, did announce publicly that there was doubt 
or dispute as to their ownership, and that he was only selling such 
right to and interest therein as the bankrupts had, if any. If plaintiflf 
was not présent to hear this announcement when the sale began, but 
subsequently came in and purchased under misapprehension that he 
was buying "everything in the storeroom," it was his misfortune, but 
not Devault's fault. 

The injunction must be dissolved, and the bill dismissed. 



RUMBARGER v. YOKUM et al. 
(Circuit Court, N. D. West Virginia November 18, 1909.) 

1. Equity (§ 46*)— Jurisdiction— ADEQUATE Remedy at I^aw. 

It is the rule of tlie fédéral courts that, to exclude jurisdiction In equlty, 
a remedy at law must not only be plain and adeciuate. but also complète ; 
and if it is doiibtful, difficult, or not so complète as In equity, nor so ef- 
ficient and practicable to the ends of justice and Its prompt administra- 
tion, then equity wlU take jurisdiction. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157-163 ; 
Dec. Dig. § 46.*] 

2. Equity (§ 46*)— Jubisdiction— Adéquate Re.medt at Law. 

Where a case requlres the administration of a trust, the cancellation or 
release of liens, the removal of clouds upon tltle, or an aecounting, and 
especially where fraud Is chargea, Involving the considération of flduclary 
and trust relations, although the renderlng of a pecuniary judgment may 
be one of the results sought, the remedy at law Is neither adéquate nor 
complète, and equlty wlU assume jurisdiction. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 151, 152, 157-163 ; 
Dec. Dig. § 46.*] 

3. Account (§ 12*)— Jurisdiction op Equity— Adjustment of Liens. 

Where a usurlous contract was secured by a trust lien upon property 
whieh the credltors by contracts agreed to dispose of and from the pro- 
ceeds pay off prior liens, the ereditor has the right to resort to equlty for 
a full settlement and aecounting. 

[Ed. Note. — For other cases, see Account, Dec. Dig. § 12.*] 

4. Equity (S 150*)— Pleading— Multifabiousness. 

A bill against différent llenholders on the same property, to ascertaln 
and bave adjusted and settled ail of the liens, Is not multifarious. 
[Ed. Note. — For other cases, see Equity, Dec. Dig. § l.m*] 

•For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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In Equity. Suit by Robert R. Rumbarger against Humbolt Yokum 
and others. On demurrer to bill. Demurrer overruled. 

Eumbarger files his blU against Yokum, Strader, Greyiiolds, trustée, Cobb, 
trustée, Sincèll, trustée, and Ada A. V. Halterman, in whicb, after charging 
diversity of cltizenship and tlio ainount in controversy to exeeed $2,000, he 
allèges that he was the owner of two tracts of land in Eaudolph county, W. 
Va., the one within the corporate limits of the city of Elklns, subdivided into 
50 lots, the other a farm of about GOO acres within two miles of Elkins ; that 
the 50 lots were worth more than $18,000, and the farm easlly $15,000 ; that 
on January 10, 1906, he conveyed both sald tracts of lots and the farm to 
Edward H. Sincell In trust to secure a loan of $10,000 made to him by Mrs. 
Halterman; that on March 1,?, 1906, he again conveyed thèse lands to W. II. 
Cobb in trust to secure Humbolt Yokum and J. F. Strader three notes, for 
$5,000 each ; that on said last-uamed date, and as part of the trust deed con- 
tract inter partes, Yokum and Strader executed to him a coutract setting forth 
that, in considération of a loan of $10,000 made by them to him, he had exe- 
cuted the three $5,000 notes, payable in four nionths, to secure which he agreed 
to give as collatéral security 150 shares, of par value of $100 each, of the 
Snowbird Lumber Company, a North Caroliua corporation, and to exécute 
the deed of trust upon the lots aud farms referred to, and, if the notes were 
not paid at maturity, he was to bave the privilège to renew them for 4 addi- 
tlonal months ; that by reason of flnaneial straits he executed the three notes 
for $15,000 for a loan only of $10,000, and agreed to pay 6 per centum interest 
upon the full amount of such notes : that ou September 12, 1!)07, he and 
Yokum and Strader entered into auother contract, set forth, whereby it was 
agreed that the lots in Elkins should be sold at public auction and the pro- 
ceeds arising therefrom should be applied. flrst, to the expeuses of sale, three- 
fourths of which was to be ehargeable to Eumbarger, and the remaiuing fourth 
to Yokum and Strader : second, to tlie payment of said $15,000 loan and its 
accumulated interest; tliird, any residue to be divided. three-fourths to Eii-ui- 
barger and one-fourth to Yokum and Strader; and, further, it was agreed that 
the farm (which had been purchased August 23, 1907, by Yokum and Strader 
at a sale thereof made by Sincell, trustée, under the Halterman deed of trust) 
should be beld by Yokum and Strader in their names until January 1, 190S. 
and meanwhile, if a sale thereof should be made either by Eumbarger or 
Yokum and Strader, its proceeds should be applied to the payment to Yokum 
and Strader of $10,733.40 and its accrued Interest, advaiiced by them for the 
purchase of the farm, and any residue to be divided three-fourths to Eum- 
barger and the remaining fourth to Yokum and Strader, but if no sale should 
be made on or before said January 1, 1908, this farm shonld be subjeet to a 
further agreement, its possession until theu to remain witli plaiutift, Eum- 
barger ; tliat Sincell, trustée In the Halterman trust, had advertised ail of said 
property, lots and farm, for sale when the $10,000 debt of Mrs. Halterman 
had become due and payable In the summer of 1907, whereupon It was agreed 
inter partes that Yokum and Strader sh(mld buy in the properties for the 
amount of tlie I-Ialtennan debt, sell the lots at auction, which was doue, and 
the sum of $18,435 realized therefrom by them, the whole of which they kept, 
except the sum of $973.59, which they paid to plaintifC; that before maklng 
sale of the lots the agreement of September 12, 1907, was entered into, chan- 
ging the purchase by Yokum and Strader of the farm from Sincell Into a trust 
to secure them the payment of the $10,000 Halterman debt assumed by them ; 
that Yokum and Strader charged the fund arising from the sale of the lots 
with illégal and Improper costs and expenses, and with illégal interest upon the 
$15,000, in fact representing a loan of but $10,000, as shown by a statement 
made by them and incorporated In the bill ; that, instead of allowing plaiutift' 
to remain in possession of the farm until January 1, 1008, as provided by the 
contract of September 12, 1907, Yokum and Strader took possession thereof, 
received its rents,' issues, and profits, wholly disregarding the agreement, and 
hâve sold or agreed to sell ICO acres thereof to one Mouse, who is in posses- 
sion ; that Yokum and Strader took possession of the proceeds of the lot sales 
(except the sum of $973.59), and deducted enormous and unconsciouable ex- 
pense, in furtherauce of a seheme to charge him with further usury by naming 
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it "expenses," "profits," "expenses paid by Yokum," and "expenses paîd by 
Lew Greynolds," as set forth In their statement, and thus to eheat and defraud 
him entlrely ont of the value of bis lands and property; that on November 
1, 1907, plaintlff and wife, Yokum, Strader, and tbeir wlves, conveyed to Grey- 
nolds, trustée, tbese propertles for the purpose of having bim in tbeir behalf 
niake conyeyances of the lots sold to "tbe purcbasers tbereof, and for the pur- 
IKJse of disposing of the farm as contemplated by the agreement of September 
12, 1907, but, contrary to its purpose and intention, ïokum and Strader bave 
assumed full possession of the fami, now elalm it as their own, bave refused 
to make any settlement with plaintlff, or to enter into any furtber contract 
In relation tbereto, as provided by said last-named contract ; that no deed by 
Sincell, trustée, Oobb, trustée, or Greynolds, trustée, bas been made to any one 
for the OOO-acre farm, and Yokum and Strader hâve not In fact paid the full 
amotmt of the Halterman trust debt, and Sincell, trustée, or Mrs. Halterman, 
one or the other, bolds plaintiiï's $10,000 note tUereïor; that the contract of 
March 13, liXKî, is unreasonable, unconsclonable, and illégal under the laws 
of West Virginia ; that plaintifl: only owed Yokum and Strader $10,000 in fact 
upon the $15,000 obligation, and if purged of its usury, and only légal and 
proper expenses are charged upon the sale of the lots, plaintiS; would not owe 
to exoeed $5,000 to tbem, wblcb he admits would be chargeable as a lien upon 
the 600-aere farm. The prayer of the bill is that the contract and deed of 
trust of the 13th day of March. 190(>, he purged of usury ; that an aceounting 
be had between himself and Yokum and Strader; that said deeds of trust to 
Cobb, their trustée, and to Sincell, trustée, be released or set aside so as to 
glve perfect title to the purcbasers of the lots; that tbey be set aside or re- 
leased as against the farm, after the court bas ascertained the trùe amount 
due from plaintlff to Yokum and Strader, bas charged sueh amount as a lien 
thereon, and flxed the time and terms of payment thereof ; and for gênerai 
relief. ïo thls bill the défendants Yokum and Strader hâve entered their de- 
murrer, alleging the bill to be multifarious, the plaintlff to bave a full, com- 
plète, and adéquate remedy at law, and that the all^ations of the bill are not 
apt and sufBeient to warrant a court of equity to surcharge and falsify the 
account rendered by such défendants to plaintitî and settled by tbem. Thls de- 
murrer bas been argued and subinitted for décision. 

Cunningham & Stalling.s, for plaintiff. 
W. B. Maxwell, for défendants. 

DAYTON, District Judge (after stating- the facts as above). The 
main contention made by able counsel who has argued in behalf of this 
demurrer is that plaintiff has a plain, adéquate, and complète remedy 
at law. While admitting that this bill would lie in the state courts 
of West Virginia, by virtue of the décisions of its courts construing 
the usury laws of the state (sections 3429, 3430, 3431, and 3432, Code 
W. Va. 1906), he insists that it cannot be maintained in a fédéral court, 
because of the express prohibition of Act Cong. Sept. 24, 1789, c. 20, 
1 Stat. 88 (section 723, Rev. St. ; U. S. Comp. St. 1901, p. 583), which 
provides : 

"Suits in equity shall not be sustained in eitber of the courts of the United 
States in any c-ase where a plaln, adéquate, and complète remedy may be had 
at law." 

Without attempting a discussion of the vast number of décisions 
construing this statute, it may be admitted at once that it is simply 
declaratory of the equity rule established by the High Court of Chan- 
cery of England, that the fédéral courts hâve more rigidly observed 
the line of démarcation between law and equity jurisdiction than hâve 
the courts of most of the states, and in a number of instances do not 
«ntertain equity jurisdiction where such state courts , would. While 
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this is true, the fédéral courts hâve held that tlie remedy at law must 
not oiily be plain and adéquate, but ït must also be complète, and if the 
remedy at law is doubtful, difficult, not adéquate to the object, not so 
complète as in equity, nor so efficient and practicable to the ends of 
justice and its prompt administration, then equity will take jurisdiction. 
Whitehead v. Shattuck, 138 U. S. 151, 11 Sup. Ct. 276, 34 L. Ed. 
873 ; Spokane Mill Co. v. Post (C. C.) 50 Fed. 431 ; Smith v. Am. 
Nat. Bank, 89 Fed. 840, 33 C. C. A. 368. 

While it would be next to impossible to establish a certain fixed rule 
to define the dividing line between the two jurisdictions, it is safe to 
say, in connection with this case, that in cases seeking only a pecuniary 
judgment for a spécifie amount the remedy at law is adéquate and 
complète. It is just as safe to say that when the case requires the 
administration of a trust, the cancellation or release of liens, the re- 
moval of clouds upon title, an accounting — especially where fraud is 
charged, involving the considération of fiduciary and trust relations — 
although the rendering of a pecuniary judgment may be one of the 
results sought, the remedy at law is neither adéquate or complète, and 
equity will assume jurisdiction. Oelrichs v. Spain, 15 Wall. 211, 21 
I.. Ed. 43 ; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 
L. Ed. 1005 ; Clews v. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 
L. Ed. 1183. 

Under thèse principles, it would seem plain that if Rumbarger had 
simply borrowed $10,000 from Yokum and Strader, and, as a usurious 
considération for such loan, had agreed to pay and actually did pay 
$15,000, with interest, then his remedy at law to recover back the 
$5,000 and interest paid upon it would be plain, adéquate, and com- 
plète ; but when, to secure this debt, he created a trust lien upon thèse 
lots and this farm, accepted by Yokum and Strader and by contracts, 
established a trust with them, whereby they undertook to control the 
sale of the lots and farm, administer and disburse the proceeds, as- 
sume to pay oflf the prior trust lien due to Mrs. Halterman, his right 
to demand in equity a settlement on their part of thèse trust obliga- 
tions, the ascertainment of the true state of indebtedness between them, 
purged of ail usury and of ail excessive and illégal costs and expenses 
of administration, the release of ail such trust liens, and a reconvey- 
ance to him of the farm upon condition of his repayment to them of 
such true sum due from him to them, when so ascertained, is clear and 
indisputable. 

The charge that this bill is multifarious, and therefore subject to 
demurrer, in my judgment, is not tenable. Mrs. Halterman's deed of 
trust covered both lots and farm ; so did that of Yokum and Strader. 
The contracts set up in the bill involve thèse same subject-matters. 
The scope and purpose of the bill, from its allégations, may well be 
stated to be to clear off the liens now existing against the farm (sales 
made of the lots not being assailed) and ascertain the true amount 
chargeable thereon due to Yokum and Strader. The prior lien of 
Mrs. Halterman is not released, and she still holds Rumbarger's note 
for the debt secured thereby. It is charged that, while Yokum and 
Strader assumed to pay this debt to her, they hâve not in fact paid the 
whole of it. Under such circumstances, she and her trustée, Sincell, 
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are botli proper and necessary parties. It is always to be remembered 
that the détermination of whether a bill is multifarious or not is a 
question of sound discrétion, dépendent upon tlie facts of each case, 
and the very gênerai ruling of the courts is that a bill which involves 
the same indivisible subject-matter is not multifarious because of sep- 
arate claims thereto. United States v. Am. Bell Tel. Co., 128 U. S. 
315, 9 Sup. Ct. 90, 32 L. Ed. 450; Walker v. Powers. 104 U. S. 245, 
26 L. Ed. 729 ; Brown v. Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, 32 
L. Ed. 468 ; South Penn Oil Co. v. Calf Creek O. & Cas Co. (C. C.) 
140 Fed. 507; Arnold v. Arnold, 11 W. Va. 455; Shafer v. O'Brien, 
31 W. Va. 601, 8 S. E. 298. 

The third ground of demurrer, that the allégations of the bill are 
not apt and sufficient to surcharge and falsify the account rendered by 
Yokum and Strader, would possibly be true, if the sole purpose of the 
bill was to secure an accounting; but, as herein pointed out, this is 
not its sole purpose. It seeks to secure a settlement of trust obliga- 
tions, over which equity must take jurisdiction. 

The demurrer will be overruled. 



ATCHISON, T. & S. F. IIY. CO. v. LOVE et al. GtTLP, C. & S. F. RY. CO. v. 
SAME. MISSOURI, K. & ï. RY. CO. r. SAME. 

(Circuit Court, W. D. Oklahoma. November 13, 1909.) 

1. Courts (§ 508*) — Jubisdiction of Fédéral Courts— Suit to Enjoin Ob- 

DBB op State Commission Fixing Railroad Rates. 

A railroad company, wliich has appealed from an order of the Corpo- 
ration Commission of Oldalioma fixing freight rates to the Suprême Court 
of the State, as permitted by the state Constitution, but was deuied leave 
to give bond to suspend the opération of the order pending the appeal, 
thus leaving the order of the commission in force, may involie the juris- 
diction of a fédéral court to enjoin the enforcement of such order, where 
it is alleged that the rates flxed thereby are confiscatory and in violation 
of the Constitution of the United States. 

[Ed. Note.— -For other cases, see Courts, Cent. Dlg. ?§ 1418-1428 ; Dec. 
Dig. § 508.*] 

2. Courts (§ 508*)— Jurisdiction of Fédérai, Courts— Remedy Given by 

State Constitution. 

ïhe Constitution of Oklahoma fixes the maximum passenger rates 
which may be charged by any railroad for transportatlon between points 
In the state at two cents per mile, but provides that the Corporation Com- 
mission shall hâve power to exempt any company from such rate on sat- 
isfactory proof that it is not compensatory. Hcld, that such remedy is 
not exclusive, and does not deprlve a railroad company of the right to 
iuvoke the jurisdiction of the fédéral courts, where proper grounds for 
such jurisdiction are alleged, without flrst applying to the commission 
for relief. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §| 141S-1428; Dec. 
Dig. § 508.*] 

In Equity. Suits by the Atchison, Topeka & Santa Fé Railway 
Company, by the Gulf, Colorado & Santa Fé Railway Company, and 
by the Missouri, Kansas & Texas Railway Company against J. E. 
Love, James J. McAlester, and A. P. Watson, members of the Corpo- 

•For other cases see same topic & S ndmbf.b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ration Commission of Oklahoma, Charles West, Attorney General 
o£ Oklahoma, and others. On pleas by défendants. Pleas overruled. 

Frank Hagerman and Cottingham & Bledsoe (Gardiner Lathrop, 
Robert Dunlap, and T. J. Norton, of counsel), for complainants Atchi- 
son, T. & S. F. Ry. Co. and Gulf, C. & S. F. Ry. Co. 

Clifïord ly. Jackson, C. G. Horner, and Frank Hagerman (James 
Hagerman and Joseph M. Bryson, of counsel), for complainant Mis- 
souri, K. & T. Ry. Co. 

Charles West, Atty. Gen., and George A. Henshaw, Asst. Atty. 
Gen., for défendants. 

HOOK, Circuit Judge. Thèse are suits by railroad companies do- 
ing business in the state of Oklahoma to enjoin the enforcement of 
certain freight and passenger rates, wpon the ground, among others, 
that after the test of expérience they hâve proved to be so unreason- 
ably low as to amount to a confiscation of their property, contrary to 
the fourteenth amendment to the Constitution of the United States. 
The défendants are the members of the Corporation Commission, 
the Attorney General of the state, and certain citizens who are alleged 
to be représentative shippers and passengers. The freight rates in 
question were prescribed by orders of the commission; the passen- 
ger rate, two cents per mile, by the state Constitution. The com- 
plainants bave applied for temporary injunctions. The question now 
before the court is presented by défendants, and it is whether this 
court should not suspend further proceedings in the cases, so far as 
the freight rates are concerned, until their validity is determined by 
'he Suprême Court of Oklahoma, and, as regards the passenger rate, 
until complainants bave sought relief from the commission. 

The Constitution of Oklahoma confers upon the Corporation Com- 
mission the power to regulate, supervise, and control the rates and 
'barges of transportation companies, to prescribe and enforce such 
lates and charges, and from time to time to alter and amend them. 
In such matters it is also given the power and authority of a court 
of record to administer oaths, require the attendance of witnesses, etc., 
and to compel compliance with its lawful orders by adjudging and 
enforcing, upon notice and opportunity to be heard, such fines or other 
penalties as may be prescribed or authorized by the Constitution on 
by law. In a proceeding to enforce a penalty for disobedience, the 
validity or reasonableness of the order of the commission may be 
drawn in question. The commission may impose a fine not exceeding 
$500 for each day's default, or such sum in excess thereof as may be 
authorized by law; but, should the opération of the order be sus- 
pended pending an appeal therefrom, the period of suspension is not 
to be computed in imposing fines. The Constitution also provides 
for an appeal to the Suprême Court of the state from an order of the 
commission prescribing rates and charges, or refusing to approve a 
suspending bond. The appeal is a matter of right, and no other court 
of the state bas jurisdiction to review the orders of the commission 
made within the scope of its authority. The appeal is heard in the 
Suprême Court of the state upon the record made before the com- 
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mission, no additional évidence being received; but the court may 
remand the case to the commission for further investigation pending 
the appeal. No reversai by the Suprême Court is valid, unless it sub- 
stitutes for the order of the commission such order as in its opinion 
the commission should hâve made. The substituted order of the 
court has the same force and effect, and none other, as if it had been 
entered by the commission at the time the original order appealed f rom 
was entered. 

It is apparent thèse provisions were substantially copied from those 
of the Constitution of the state of Virginia, which were considered, 
and their character and effect upon suits in the courts of the United 
States determined, in Prentis v. Atlantic Coast Line, 211 U. S. 210, 
29 Sup. Ct. 67, 53 L. Ed. 150. Indeed, that case is relied upon by de- 
fendants as authority for the suspension of further proceedings in 
the présent suits. There the State Corporation Commission of Vir- 
ginia, after a thorough hearing, promulgated an order fîxing two cents 
per mile as a maximum passenger rate. The railroad companies nei- 
ther obeyed the order nor appealed from it to the Suprême Court of 
Appeals of Virginia, as the Constitution permitted, but at once brought 
suits in the Circuit Court of the United States to enjoin the commis- 
sion from enforcing its order. Restraining orders were granted. On 
appeals to the Suprême Court of the United States it was held that 
the proceedings for fîxing rates and charges whether in the commis- 
sion or in the state Court of Appeals on appeal were législative in 
character, although the principal aspect of those tribunals may be ju- 
dicial ; and it was said in substance, but in carefully measured terms, 
that the législative process fixing the rates complained of was not so 
complète as to give an absolute, unqualified right to resort to the 
courts, and that considérations of comity and équitable fitness or pro- 
priety would be best subserved by an appeal by the railroad companies 
from the législative order of the commission to the state Court of 
Appeals. There was a question whether the time for such appeals 
had not expired, and regarding it the Suprême Court said : 

"As our décision does not go npon a déniai of power to entertain the bills 
at the présent stage, but npon our viows as to wliat is the mo&t proper and 
orderly course in cases of this sort, when practicable, it seenis to us that the 
bills should be retained for the présent to await the resuit of the appeals, if 
the companies see fit to take them. If the appeals are dismissed, as brought 
too late, the companies will be entitled to decrees. If they are entertained, 
and the orders of the commission affirmed, the bills may be dismissed without 
préjudice, and filed agaiu." 

In Willcox V. Consolidated Cas Co., 212 U. S. 19, 40, 29 Sup. Ct. 
193, 195, 53 L,. Ed. 382, the resuit in the Virginia cases is thus sum- 
marized : 

"It is true an application for an injuuction was denied in that case because 
the plaintiff should, in our opinion, hâve taken the appeal alloived him by the 
law of Virginia while the rate of fare in litigation was still at the législative 
stage, so as to make It absolutely certain that the officiais of the state would 
try to establish and enforce an unconstitutional rule." 

There, are, however, marked différences between the Virginia cases 
and those at bar. In fact, the inferences from the opinion of the 
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Suprême Court would seem to require this court to proceed with the 
exercise of its jurisdiction. After the orders of the Oklahoma com- 
mission became effective, they were obeyed by the railroad companies 
until, as they claim, it was demonstrated the rates prescribed were con- 
iîscatory. Whether they are right in this, or whether the test was a 
fair one, of course, is not now determined. Référence is merely made 
to the averments in the bills. If the effect of the rates upon the prop- 
erty and business of a company is doubtful, an expérimental observ- 
ance of the order prescribing them is a commendable course (Knox- 
ville V. Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371 ; Willcox 
V. Consolidated Gas Co., supra) ; and by its adoption the company 
should neither lose any of its rights nor be embarrassed in the assertion 
of them, except so far as the results of a practical application of the 
rates may afford proof against its contentions. The complainants ap- 
plied to the commission to certify to the Suprême Court of Oklahoma 
for review the records relating to the various rate orders, and to fix 
the terms and amounts of supersedeas bonds to be executed by them. 
The commission declined to do so. They then applied to the Suprême 
Court, which awarded writs of mandamus requiring the sending up of 
the records. The commission still declining to allow a suspension of 
the ordeis pending the appeals, complainants applied to the Suprême 
Court for that purpose, but their request was denied. 

The resuit is that, though appeals hâve been taken and are pending, 
the various orders complained of are still in force, and complainants 
must either obey them or take the chance of the penalties for dis- 
obedience. Even if the rates complained of may be said to be still in 
process of formation, yet, if they are confiscatory, as alleged, an in- 
jury to complainants is being inflicted as fully and irreparably as 
though by a completed législative act or order. It is none the less 
violative of their rights under the Constitution that the in jury arises 
from an enforced compliance with a tentative or uncompleted rule. 
The doctrine of the Virginia cases rests on considérations of orderly 
procédure in equity and a due regard for the governmental depart- 
ments of the states ; but it did not appear in that case, as hère, that the 
rates first promulgated were being enforced, and that the railroad com- 
panies could not obtain a suspension of them pending the appeals 
which the court said should hâve been taken. The différence between 
the cases is a vital one. 

After the appeals were lodged in the Suprême Court of Oklahoma, 
motions were interposed on behalf of the state to dismiss them, on the 
ground that the records were incomplète and the fault was that of the 
railroad companies. The motions were denied. It is now urged that 
the applications for supersedeas should hâve been renewed after the 
déniai of the motions to dismiss. But there was no such dependence 
or connection between the two proceedings as renders that course nec- 
essary. The applications to the commission and to the court for leaye 
to give bonds s'uspending the opération of the orders were properly 
and seasonably made. It does not appear they were denied because 
prématuré, and there is nothing to show another effort would hâve 



ATCHI80N, T. & S. F. ET. CO. V. LOVE. 63 

The matter of the passenger rate stands upon a somewhat différent 
footing. The Constitution of Oklahoma provides: 

"No person, company or corporation, receiver, or other agency, opéra ting 
a railroad, other than street railroad or electric railroad, in wiiole or in 
part, witliin ttiis state, shall demand or recelve for first class transportation 
for each passenger, between points withln thls state on the portion of its 
road operated within this state, more than two cents per mile, until othervvise 
l>rovided by law: Provided, hovvever, the Corporation Commission shall hâve 
the power to exempt any railroad from the opération of thls section upon sat- 
Isfactory proof that It cannot earn a just compensation for the services ren- 
dered by It to the public, if not permitted to charge more than two cents per 
mile for the transportation of passengers withln the state." Article 9, § 37. 

Complainants did not invoke the jurisdiction of the commission, 
as authorized by the above proviso, but brought thèse suits after some 
expérience with the rate prescribed. It cannot be assumed the com- 
mission would hâve failed to give them relief if they were entitled to 
it; but the questions now before the court are whether they should 
hâve first gone there before bringing thèse suits, or were aÏDSolutely 
required to seek their remedy in the commission and the Suprême 
Court of the state as tribunals of exclusive jurisdiction. The doc- 
trine of the Virginia cases does not apply, because the prescription 
of the passenger rate had passed the législative stage, and had become 
a completed rule of action. As regards the question hère, the consti- 
tutional provision is not différent from an act of the Législature defi- 
nitely fixing rates and committing to some particular state tribunal ju- 
risdiction to détermine their reasonableness, and if found unreason- 
able then législative power to substitute other rates in their stead. The 
situation presented is that of a case calling for judicial inquiry and 
détermination, and the second question is whether they may be had in 
this court, or must be had in the state tribunals. Upon that, the 
following principles, believed to be firmly imbedded in the juris- 
prudence of this country, are décisive: When the jurisdiction of 
a court of the United States is invoked upon sufficient grounds, it 
cannot be relieved of its duty to take cognizance and proceed, either 
by constitutional provision or by législative act of a state. If, accord- 
ing to recognized principles of jurisprudence, the case is in its essential 
features a civil action at law or in equity, it matters not that the state 
may hâve denied the complaining party access to its courts, or may 
hâve designated some particular local tribunal, to the exclusion of ail 
others, state and national. The test is the existence of a controversy 
and its character, and the présence of grounds of fédéral jurisdiction, 
not whether the courts of the state are open, or to what extent. The 
exercise of jurisdiction so invoked is the right of the litigant under 
the suprême law of the land. It is a duty of the court which may 
not be avoided. Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 
36 L. Ed. 130; Willcox v. Consolidated Cas Co., 212 U. S. 19, 40. 
29 Sup. Ct. 192, 53 L. Ed. 382; Spencer v. Watkins (C. C. A.) 169 
Fed. 379. 

The pleas of défendants should be overruled. 
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In re BOTH & APPEU 

(District Court, S. D. New York. June 3, 1909.) 

Bankkuptcy (§ 314*)— PïiovABLB Claims— Rent Accbuing Aftee Bankkuptct 

— "FiXBD LlABILITY ABSOLUTELT OWING AT THE TiME OF THE FlLINS 01 
THE PETPriON." 

InstallmentB of rent which a bankrupt had agreed to pay at times sub- 
séquent to the fllisg of the pétition In bankruptcy against hlm do net con- 
stitute "a flxed llability * * * absolutely owing at the tlme of the 
fillng o( the pétition," wlthln the meaning of Bankr. Act July 1, 1898, c. 
541, § 63a (1), 30 Stat. 562 (U. S. Oomp. St. 1901, p. 3447), and claims there- 
for are not provable debts against the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

In the matter of Roth & Appel, bankrupts. Pétition to review ref- 

eree's décision on motion to expunge claim of Adolph Boskowitz. 
Claim expunged. 

The following is the opinion of Townsend, Référée: 

The blll of particulars preflxed to the proof of clalm is as. follows: 
"To rent due for the inonths of February, March, April, May, 
and June, 1908, of the flfth lott in premi.ses Nos. 704-706 
Broadway, New York City, at the rate of $250 per nionth. . $1,250 00 
To deflciency of rent for the months of July, August, Septem- 
ber, October, Noveniber, Deceniber, 1908, and January, 1909, 
at the rate of !i;75 per montli 525 00 

Total $1,775 00" 

It arises under a wrltten lease, a copy of which is also attached to the proof 
of claim. The lease is dated Angust 14, 1907. The parties are the claimant, 
as lessor, and the banlirupt firm, as lessee. The lease is for a term of flve 
years, beginning February 1, 1908, and euding January 31, 1913, at an auûual 
rent of ,$3,000, payable monthly in advance, or $250 nioutlily in advance. The 
lease coutains an iugenious provision that if the rent be not paid, or if the 
lessee be declared bankrupt, the lease shall terminale, and the lessor shall 
hâve the right to re-enter, in which case the lessee agrées to pay the lessor on 
the Ist day of each month, as upon rent days, the différence between the re- 
served rent of $250 and suçh rent as the lessee may coUect from other sources, 
up to the end of the term remalning at the date of the re-entry. The claim- 
ant concèdes that a pétition in involuntary bankruptcy was flled against the 
flrm January 20, 1908, followed by an adjudication in bankruptcy May 27, 
1908. The claimant also concèdes that on April 29, 1908, he agreed to lease 
the premises to another party, and that re-entry was had by him July 1, 1908. 
Apparently the new tenant was to pay the claimant $175 a month rent, being 
$75 less each month than the bankrupt's agi'eement. 

The proof of daim was flled witb the référée July 14, 1908, and is made up 
as stated at the outset. The trustée moves to expunge the claim. ïhe claim- 
ant contends that proof of claim is within subdivision 4 of section 63a of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 5G3 [U. S. Comp. St. 1901. p. 
3447J), that this subdivision is not limited by subdivision 1 of the section, 
but may be regarded as inclusive of that subdivision, and cites In re Smith 
(D. C.) 17 Am. Bankr. Eep. 112, 146 Fed. 923, a case declded In Rhode Island, 
in July, 1906. It should be remarked that that case arose on notes upon which 
the bankrupt's liability as Indorser became flxed after both the fillng of the 
pétition and adjudication in bankruptcy (not depending upon any contingeney 
or factor yet to occur), but witbln the year limited for the flllng of claims by 
subdivision "n" of section 57 of the bankruptcy act. The judge in that case 
allowed tlie proof of claim to stand, observing that the claim before him was 
no longer contingent, but had become a présent liability. He held that, both 

*For other cases see sarae topic & g numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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npon authorlty and upon a fair vlew of the subject-matter, the act (meantog 
the.two subdivisions of section 63a before referred to), should recelve such a 
construction as to permit the proof of such daim if flled within the year and 
the bankrupt receive a discharge from the liabllity. In Une with In re Smith, 
see In re Dunlap Carpet Co. (D. C.) 20 Am. Bankr. Eep. 882, 163 Fed. 541. 

Wfiere the rent reseryed in a lease is payable in installments at stated dates, 
a lessee is not liable for any installment until the date arrives and he is in 
default, and his liability in this regard, whether in contract or iu damages, 
continues to the end of the term for each installment as it becomes due, with 
proper crédit for any rent whlch the lessor may meantime collect for the same 
period from any new tenant. In re Hevenor, 144 N. Y. 2T1, 273, 39 N. E. 398. 
The situation is not altered between the lessor and the lessee by the fact that 
the bankruptcy of the lessee supervenes. I agrée with the intimation In Col- 
lier on Bankruptcy (6th Ed.) 521, and the reasoning of such cases as In re 
Elis (D. O.) 3 Am. Bankr. Rep. 564, 98 Fed. 967 (Mass., Lowell, J.), and Watson 
V. Merrill, 14 Am. Bankr. Rep. 45.3, 458, 136 Fed. 359, 69 O. O. A. 185, 69 L. 
E. A. 719 (O. C. A. 8th Circuit), holding that the adjudication in bankruptcy 
does not terminate the lease. I see no reason why the adjudication in bank- 
ruptcy, or yet the ultimate discharge of the bankrupt, should terminate the 
bankrupt's existing contracts. The adjudication merely détermines that the 
bankrupt is such, having committed certain acts of bankruptcy, and the dis- 
charge is merely (section 17) a release to him from certain liabilities provable 
within a year subséquent to his adjudication (section 57n), whether then ac- 
tually proven or not, and does not affeet his subséquent or future liabilities. 

tJnder In re JefiCerson, 2 Am. BankT. Rep. 206, 213, 93 Fed. 948 (D. 0. Ken- 
tucky), and In re Hlnckel Brewlng Co., 10 Am. Bankr. Rep. 484, 123 Fed. 942. 
where Judge Ray, in the Northern district of New York, held that the adjudi- 
cation terminâtes the lease, it is clear that rent not due, at least at the date 
of adjudication, cannot be proven under either subdivision 1 or subdivision 
4 of section 63a. For convenience I state that in Re Jefferson, the adjudi- 
cation on a voluntary pétition was March 23, 1899. The lease was for flve 
years from Pebruary 15, 1896, and the rejected claim was for one year's rent 
subséquent to the date of bankruptcy. It does not appear when the claira was 
filed, but it is apparent from the report that the rent had not become payable 
when the clalm was flled. In Ee Hinekel Brewlng Oo., the adjudication was 
October 21, 1902, on a pétition flled February 13, 1902. The claim flled No- 
vember 26, 1902, was for rent from the last date it was paid, to wit, January 
1, 1902, to October 21, 1902, and the judge in his décision as a matter of fact 
allowed rent down to the date of adjudication : a receiver occupying until and 
after the date of adjudication, which it Is stated, when made, terminated the 
lease, and no rent accruing thereafter could be proved or allowed as a debt 
against the bankrupt estate. The case is not satisfactory, and the judge was 
clearly of the opinion that rent was provable up to the date of adjudication, 
and not confined to the date when the pétition was filed. 

The cases cited in the trustee's brief do not deal witb the précise situation 
before me, where the lease must be regarded as a continulng contract, not ter- 
minated by the adjudication in bankruptcy, and an attempt is made to prove 
installments of rent that bave actually become due and payable subséquent 
to the date when the i)etition was flled or the date of the adjudication, if not 
contemporaneous, and within the expiration of one year from the date of the 
adjudication. 

In Watson v. Merrill, 14 Am. Bankr. Rep. 453, 136 Fed. 359, 69 C. C. A. 185, 
69 L. R. A. 719, supra, where the lease, as stated, was held to be a continuing 
contract, the pétition was flled February 6. 1903, and the adjudication foUowed 
April 2, 1903. The lease was for 10 years from October 1, 1902, at the rate 
of SfiO a month, in advauee. ïhe rent had been paid to and including Febru- 
ary, 1903. Shortly subséquent to Jlarch 2, 1903, tbe claimant had attempted 
to prove for 115 months at in reality $60 a moiitb, the rent reserved in tbe 
lease. le.ss its so-called real reutal value of $40 a month, and the référée al- 
lowed the claim under the name of damages, but finding and crediting the so- 
called rental value at a bigher sum. In this case, therefore, there was no rent 
unpaid at the date of filing the pétition, and appareutly but two Installments 
of rent unpaid at tlie date of the présentation of the claim, and the claim 
174 F.— 5 
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bèfore the court 'In i-éspect to 113 moriths was manlfestly contingent and un- 
flsed. It was under thèse clrcumstances that tte court held "that a claim t'or 
damages for a breach of a contract In a lease to pay installments of rent for 
the use of the prenilses at times s.ubsequent to the filing of the pétition in bank- 
ruptey is not provaWe under the banltruptcy law of 1898." 

In Atklns v. Wilcox, 5 Am. Bankr. Rep. 313, 105 Fed. 595, 44 C. C. A. C26, 
53 L. R, A. 118 (C. C. A. 5th Circuit), the adjudication was Octot)er 3, 1895), 
on a voluntary pétition. The rejected elalm was presented October 31, 1899, 
on 12 rent notes glven under a lease of May 4, 1899, for one year to begin 
October 1. 1899. On November 21, 1809, the proof of debt was flled. ïhe rent 
for October and November, 1899, was pald by the trustée as an expense of 
administration. The référée rejected the claim for the months of Deeember, 
1899, to September, 1900, Inclusive. The court points out thàt at the date of 
the adjudication and at the date when the debt was proved there had been 
no default in the payment of rent under the lease, whlch Is not the situation 
before us. The court, while not deciding that tlie adjudication termlnated the 
lease, or the reverse, rejected the claim, apparently because of the entlrely 
contingent character whlch no doubt it bore. 

In Re Sllvennan (D. C.) 2 Am. Bankr. Rep. 15. an Involuntary pétition was 
flled January 18, 1899, followed by an adjudication February 2, 1899, and the 
rejected claim was flled March 15, 1809, and was of a highly contingent char- 
acter for prospective commissions for the balance of a year expiring Septem- 
l)er 6, 1899. Thls case, therefore, Is of little cogency for présent purposes. 

In re Jefferson bas aiready been considered, supra. It hêld, moreover, that 
the adjudication termlnated the lease. 

In Bray v. Cobb (D. C.) 3 Am. Bankr. Rep. 788, 100 Fed. 270 (North Oaro- 
lina), the pétition and the adjudication were November 30, 1898. The rent 
dalmed was for 16 months to February 1, 1900. Plainly thls rent was of a 
contingent character. Its allowanee by the référée was reversed by the judge ■ 
lie conflning the proof to the date of flling of the pétition whlch was the sanie 
as the date of the adjudication, whlch adjudication he also held termlnated 
the contractual relations of the bankrupt. 

In re Colllngnon, 4 Am. Bankr. Rei). 250, vros decided In the Northern dis- 
trict of New York, In Aprll, 1900, by Référée W. H. Hotehklss, whose qualifi- 
cations in thé law of bankruptcy are well known. There thé lease was for 
two yéars from January 1, 1899, at ?50 a nionth. In advanCe. The pétition in 
bankruptcy and the adjudication were of the same date, July 28, 1899. Two 
months' rent was then unpald, for whlch the landlord proved and received 
dlvidends. The trustée pald for use and occupation up to October 1, 1899. 
For the 13 months beglnnlng Deeember 1, 1899, the landlord relet to a new 
tenant for $504. While the trustée was stlir in ixissesslon, or before October 
1, 1899, the landlord presented a claim for rent to accrue subséquent to the 
bankruptcy, whlch the landlord sought to hâve allowed, less the crédits above 
mentioned. The claim was dlsallowed, on the ground that installments of rent 
accruing after the tlme of the bankruptcy are not provable debts agalnst the 
bankrupt's estate and are not affected by his discharge, and that the claim 
did not constitute a présent debt but was essentially contingent in Its char- 
acter. The référée points out tltat a claim capable of valuatlon would prob- 
ably be admltted to proof at any time before the wihdlng up of the estate. 
The référée glves his reasons, whlch are those of expedlency, for establishlng 
as a "line of cleavage," determlning the date as to whlch indebtedness becomes 
provable In bankruptcy, the date when the pétition is flled. 

In Re Mahler (D. O.) 5 Am. Bankr. Rep. 453, 103 Fed. 428 (Michlgian, No- 
vember, 1900; referee's décision reported in 2 Nat. Bankr. N. 70), the judge, 
while not passing on the question whether the bankrupt remained liable under 
the eovenants of his lease, rejected the claim as contingent. The lease was for 
5 years and 2 months from March 1, 1896, the rent being payable monthly lu 
advance. The bankrupt was adjudlcated January 3, 1899, upon his own péti- 
tion. March 11, 1899, the landlord flled a claim. not only for the rent due to 
the date when the pétition was flled and the adjudication made, or January 
3, 1899, but a Claim under the lease for the rent accruing for the remalnder of 
the demised term expiring May 1, 1901. Subsequently, and on Angust 15, 1899, 
the clalmant flled a petitiou, alleging that at that date the rent theretofore 
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contingent had become absolutely due to September 1, 1899. The référée held 
that the rent thus accrulng subséquent to the adjudication In bankruptcy was 
not a provable clalm agalnst the estate of the bankrupt, and that such rent so 
accrulng remained a Uablllty of the lessee, unaffected by the discharge. The 
judge affirmed the referee's disallowance of the claimant's pétition flled Au- 
gust 15, 1899, appareutly because the clalnj! dld not fall wlthln subdivision 1 
of section 63a. The clalm does not appear to hâve been presented for allow- 
ance under subdivision 4 of section 63â. 

The following cases hâve aiso been examlned by the référée: 

In re Shaffer (D. C. Mass., Lowell, J., 1903), 10 Am. Bankr. Rep. 633, 124 
Fed. 111. In thls case the Judge merely follows hls décision m Re Elis (D. C.) 
3 Am. Bankr. Rep. 564, 98 Fed. 967, supra. The particulars of the clalm before 
hlm do not appear In the report or the materlal dates, but apparently the clalm 
was of a contingent character and for damages not then ascertainable. The 
Judge's language lend» Itself to an Implication that If they had been ascer- 
tainable they would bave been provable as of the date of bankruptcy or as of 
the date of re-entry, whlch latter date obvlously mlght fall at any tlme within 
the year provlded In section 5,7n for the proving of claims. 

In re Plttsburg Drug Co. (W. D. Pennsylvanla, 1908) 20 Am. Bankr. Rep. 
227, 164 Fed. 482. In thls case, there was a lease for two years from May 1, 
1906, the rent payable In monthly installments. The lease also contai ned a 
provision that in case of default In jMyment, or in case of the beglnnlng of 
bankruptcy proeeedlngs or the appointment of a receiver, the entire balance of 
rent should thereupon become due and payable. The rent due September 1, 
October 1, and November 1, 1906, belng unpaid, a receiver was appolnted by the 
State court November 23, 1906. Because of thls appointment, a pétition In 
bankruptcy was flled agalnst the lessee November 26, 1906, and a receiver In 
bankruptcy appolnted. Thls receiver or the trustée in bankruptcy occupied 
the premlses until May 1, 1907, and the landlord refused to accept a surren- 
der of the premlses. It appeared from the landlord's proof of clalm that at 
the date when the pétition was filed agalnst the lessee, a balance of rent for 
September, 1906, and the entire rent for October and November, was due and 
payable. In addition, the landlord claimed rent untll September 1, 1907; the 
clalm for thls rent being based upon the provisions of the lease that if default 
be made In the payment of rent, or if a receiver be appolnted, the rent for the 
entire term should become due and payable. The court dld not pass on the 
question whéther the clalm was provable under subdivision 1 or subdivision 4 
of section 63a, but In affirming the action of the référée heid that under the 
lease the appointment of the receiver by the state court November 23, 1906, 
made the rent for the entire term fall due at that date, whlch was three days 
prior to the flling of the pétition In l)ankruptcy, and that the debt thus created 
was one provable In bankruptcy. The case also Involved a question, not ma- 
terlal Kere, In respect to priorlty for the clalm under the state statute, and a 
question as to the provability of taxes and Insurance payable after the flling 
of the bankruptcy pétition and not yet due, whlch it was sought to prove un- 
der the covenant of the lease before referred to. As to the latter question, the 
court held that thèse items, as they could not possibly be llquldated at the 
date of the default, could not be sald to become due by that default, and there- 
fore dlsallowed thelr proof as not being a flxed Uablllty at the tlme of the 
fillng of the pétition. No question arose as to the efCect of subdivision 4 of 
section 63a. In substance, the décision was to the effect that the entire rent 
for the term became due on the date when there was a breach of the covenant 
In the lease by the appointment of a re<;elver in the state court, and thus be- 
came a flxed liablllty at the tlme of the fillng of the pétition In bankruptcy, 
and therefore provable under subdivision 1 of section 63a. 

In re Rubel (D. C. Wisconsln, 1908) 21 Am. Bankr. Rep. 566, 166 Fed. 131. 
In thls case a pétition was flled agalnst the bankrupt Mareh 30, 1907, and a. 
receiver In bankruptcy appolnted, and an adjudication In bankruptcy followed 
on Api-Il 12, 1907. The receiver and the trustée occupied until May 1, 1907. 
ïhe clalm of the lesser was for rent or damages to the date of expiration 
of the lease. or May 1, 1908. The référée allowed the clalm for the March rent 
to be proven, and allowed the April rent to be paid as an expeuse of adminis- 
tration, and dlsallowed the clalm arlslng subséquent to May 1, 1907. The ac- 
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tlon of the peferee was a&rmed by the Judge, dtlng cases alrea^y referred to, 
as holding that rent whleh Iiad not accrued at the tîme of adjudication could 
rtot be proven. Of thèse cases he remarks that they are Dot tn accord as to 
the method of reasoning by which the conclusion is reached. Obviousiy the 
daim the judge had before him was as to 12 months' rent, an unliquidated 
one at the date the clalm was flled, and then neithêr due nor susceptible of 
liquidation. In conformity with the décisions, he rejected It under subdivision 
1 of section 63a. There was uot, and could not baye been, any attenipt to of- 
fer to prove the elaim under subdivision 4 of section 63a. 

The review of the décisions shows that much bas been written. The accord 
Is rather in the results reached than in the reasoning. There has been little 
or no discussion of the province of subdivision 4 of section 63a. In large part 
the elaims dealt with by the reported cases, and rejected as not provable under 
subdivision 1 of section 63a, hâve been elaims contingent in character at the 
date of filing, and not such as could be offered under subdivision 4 of section 
63a. The unsatisfactory state of the law is therefore my only excuse for add- 
Ing or invitlng fuTther writing on the subjeot involved. 

I regard the contract of lease as not terminated by the adjudication. Un- 
der the reasoning in Re Smith (D. C.) 17 Am. Bankr. Rep. 112, 146 Fed. 923, 
and in Re Duulap Carpet Co. (D. O.) 20 Am. Bankr. Rep. 882, 163 Fed. 541, 
notwithstanding In re Mahler, supra, I regard installments of rent falliug due 
and payable after the date of the filing of the pétition or the date of adjudi- 
cation, which may or ma y not be contemporaneous, and within the period of 
one year limited by subdivision "n" of section 57, as provable under subdi- 
vision 4 of section 63a, unless It be held (as I am not pi-epared to hold) that 
the expression as provable under subdivision 1 of a fixed liability evidenced 
by an instrument In writing absolutely owlng at the time of the flling of the 
pétition is the exclusion from provability under subdivision 4 of a flxed lia- 
bility on suèh an instrument absolutely owing at any later time. As seen, thls 
has not been so held in respect to commercial paper, nor apparently was it 
the View of Référée W. H. Hotchkiss in Re Ctollingnon, ■ 4 Am. Bankr. Rep. 
250, 252. The reasons of thls learned référée in this case, before referred to 
as those of expediency,; seem to me the only ones for confining a claim for 
rent provable in bankruptcy to the rent absolutely owing and actually due at 
the time of the flling of the pétition. 

In accordance with thèse vlews, I wiU grant an order expunging the claim 
flled July 14, 1908, to the extent of $450, or, in other words, for the deflciency 
of rent claimed for the months of August, September, Ootober, November, and 
December, 1908, and January, 1909. In ail other respects the trustee's motion 
Is denied. I hope a final expression of opinion on the provability of rent under 
either or both of subdivisions 1 and 4 of section 63a may be obtained from 
the judges of this district. Any party desiring a review may take the fore- 
going mémorandum as the referee's certiflcate under General Order 27 (89 
Fed. xi, 32 O. C. A. xxvii) of the question presented, to wit. whether install- 
ments of rent due and payable after the date of the flling of the pétition or the 
date of adjudication, if thèse two dates be not contemporaneous, are provable 
under section 63a of the bankruptcy act. 

James, Schell & Elkus (Robert P. Lewis, of counsel), for the motion. 
Levy & Rosenthal, opposed. 

HOUGH, District Judge. The hopeless confusion prodiiced vy 
conflicting décisions orl the subject under review requires an authori- 
tative ruling, which this court cannot give. The matter should be 
promptly taken to the Circuit Court of Appeals, and settled, at least 
:SO far as this circuit is concerned. Therefore I shall do no more than 
l)riefiy indicate what seems to me the reason of the matter, adding 
only that my view is supported especially by Watson v. Merrill, 14 Am. 
Bankr. Rep. 453, 136 Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719. 

It must be admitted (and is not denied by any party to this litigation) 
that the rent reserved in a lease is payable only at the dates prescribed 
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in the lease, and until that date arrives, and payment îs not made, the 
lessee is not liable for any installment, whether sued on his rent con- 
tract or for damages measured by it. It appears to me plain that this 
situation, as between lessor and lessee, is not altered by any bankruptcy 
on the part of the lessee. Bankruptcy does not terminate the lease. 
This must be so from the very nature of bankruptcy, which does not 
destroy, but conserve, property, and the leasehold estate is property, 
which may (and frequently does) become the property of the trustée 
and inure to the benefit of creditors. It is impossible to conceive of a 
trustée in bankruptcy selling a lease, if bankruptcy destroy the same 
lease. 

If the lease survives adjudication and is rejected by the trustée (i. 
e., not appropriated as belonging to the estate), it is necessarily an 
existing and continuing contract; and such contract requires parties 
thereto. Who are thèse parties ? The landlord is one. The trustée in 
bankruptcy, not having appropriated the lease, is not the other. There- 
fore that other must be the bankrupt lessee. Such being the case, 
does the bankrupt's continuing liability on a lease, which has survived 
adjudication and been abandoned by the trustée, give rise to a provable 
debt? 

There are obvions reasons of expediency and equity why such claims 
should not be provable. A landlord is a species (speaking very loosely) 
of preferred or secured creditor, in that his rent is presumed to be no 
more than a fair measure of the value of the use of his land, and that 
land he can always recover if his rent is not paid. If the trustée pays 
his rent (as rent), he has appropriated the lease. If no one pays that 
rent, the presumption of law is that the landlord, on getting back his 
land, can obtain from other tenants the value of its use. It is therefore 
inéquitable to permit a landlord, not only to recover and relet the de- 
mised premises, but to share pari passu with other creditors not so 
favorably situated. In the second place, the admission of landlords' 
claims arising and continuing to arise after adjudication, and after 
condition of the lease broken, tends to delay the settlement of estâtes, 
and should not be encouraged, unless the law absolutely requires it. 

For thèse reasons I prefer to concur in the reâsoning and conclusion 
of Watson v. Merrill, supra, and that case, in my opinion, is not con- 
sistent with the doctrine that subdivision 1 of section 63a is modified 
or enlarged by subdivision 4 of the same section. Inasmuch as the 
lease survives adjudication, the only "fixed liability" thereunder is rent 
due at the time of filing the pétition. Nor can I think that section 57n 
afïects the matter at ail. That claims "shall not be proved" subséquent 
to a "year after the adjudication" is not an enlargement of the class of 
provable claims, but merely a restriction of the time wherein provable 
claims may be presented. In other words, section 57n merely limits 
the time within which such claims as are described in section 63 may 
be proven. 

It is directed that the claim presented be expunged. 
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Ex parte LUNG FOOT. 
(District Court, N. D. New York. November 22. 1909.> 

1. Aliens (§ 32*)— EXCLUSION or Chinese— Pkoceedings and Review. 

ïlie décision of an immigration inspecter tliat a Chiner; person was not 
entitled to re-enter tbe United States as a native of tliis country, if made 
after a full and fair hearing and afflrmed ou appeal by the departmeut, is 
final. 

[Ed. Note. — For other cases, see Alleas, Dec. Dig. § 32>] 

2. Aliens (§ 32*)— Pboceedings fob Depoetation of Chinese— Evidence— 

"judgment." 

A eertificate, made by a United States commissiouer, that a certain 
Chinese person was tried before him for belng unlawfully in the United 
States and dlscharged, is not a "judgment," nor copy of a judgment, and 
is not admissible In évidence to prove the fact so reclted. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
For other définitions, see Words and Phrases, vol. 4. pp. 3827-3842; vol. 
8, pp. 7695, 7G9C.] 

3. Aliens (§ 32*)— Exclusion of Chinese- Finalitt of Décision. 

A Chinese person, denied admission to the United States after a full and 
fair hearing, who accepts snch décision aud déportation wlthout appeal - 
ing, is coneluded thereby, aud cannot, by applying for entry at a différent 
port, hâve a rehearing on tlie same questions. 

[Ed. Note. — For other oases, see Aliens, Dec. Dig. § 32.*] 

In the matter of the appHcation of Lung Foot for vvrit of habeas 
corpus. Writ dismissed. 

H. E. Owen, for the United States. 
George J. Moore, for petitioner. 

RAY, District Judge. The only question at issue before the Chinese 
inspector and inspecter of immigration of the United States, E. G. 
Sperry, was whether Lung Foot was born in the United States. The 
burden was on him to prove this fact to the satisfaction of said in- 
spector. The Suprême Court has decided that a Chinese person can- 
not prevail in habeas corpus proceedings by showing that the décision 
of the inspector was wrong. If a fair, full hearing was given and 
had, full opportunity to présent évidence, and a question of fact was 
presented and decided, and thé action taken was not arbitrary, then 
the décision of the inspector, affirmed by the department, is final. Chin 
Yow V. United States, 208 U. S. 8, 11, 28 Sup. Ct. 201, 52 L. Ed. 
369 ; United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 h. 
Ed. 1040. 

There was no oral testimony sufficient to establish that said Lung 
Foot was born in the United States. A eertificate of one Félix W. 
McGettrick, formerly United States commissioner for the district of 
Vermont, was presented, dated February 22, 1897, certifying that on 
February 19, 1897, one Lung Foot was tried on the charge that, in 
violation of a section of the Revised Statutes of the United States he 
"did unlawfully come and was within the United States" ; that he 
was tried on such charge, and "upon a full hearing upon said charge 
* * * it was adjudged by me that said Lung Foot had the lawful 

*For other cases see same toplc & § nu.mbeb in Dec. & Am. Dlgs. 3907 to date, & Rep r Indexes 
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riglit .to be and remain in the United States, and he was accordingly 
discharged." This is not a judgment, or a copy of a judgment or dé- 
cision. There is no law autiiorizing such a certificate, or making it 
évidence. Ah How v. United States, 193 U. S. 65, 78, 24 Sup. Ct. 
357, 48 L. Ed. 619. Again, it is partly printed and partly written, 
and the written parts which give days of the month and the name of 
the person alleged to hâve been tried and discharged are in a différent 
handwriting and ink from the other written parts, showing that the 
one who filled it out did not hâve Lung Foot in mind when he put in 
the main portion of the writing. It was long ago shown before this 
court that thèse certifîcates were issued promiscuously by McGettrick 
for a considération. A weak attempt was made to show by oral évi- 
dence that such a trial was had, and that it was then shown that Lung 
Foot was born in the United States. This alleged fact is not satis- 
factorily proved, even if such a judgment can be proved by paroi. If 
the évidence shows anything, it establishes that McGettrick took no 
évidence in writing, made no written décision, and entered no judg- 
ment. He is living in Boston, Mass., and he gives no évidence. The 
ground of Lung Foot's discharge, if he was tried and discharged, is 
not satisfactorily shown. It does not satisfactorily appear that it was 
adjudged that he was born in the United States. 

The return shows that Lung Foot went to China, and with this 
certificate in his possession attempted to smuggle himself into the 
United States by way of Mexico and Texas in September, 1908 ; 
that he was arrested on a warrant duly issued by a United States com- 
missioner and given a hearing, and that he then and there produced 
this same certificate. He ofïered no évidence, except his own state- 
ment. On that statement and certificate he was ordered deported, and 
was deported as not having established his right to enter the United 
States. No appeal was taken. In 1909 he renewed his attempt to 
enter by way of Malone, N. Y., and this is the resulting proceeding. 
It .seems to me that the proceeding before Inspector Barnard in Texas, 
in 1908, brought up the alleged proceedings in Vermont in February, 
1897, and what occured then. Lung Foot then and there had an op- 
portunity to présent ail his évidence and to bave a full and a fair 
hearing. So far as appears, he did bave. It seems to me that his 
rejection at that time is final as to the questions presented hère. Every 
question presented hère could hâve been presented and decided there. 
Clearly the inspector necessarily decided that Lung Foot was not born 
in the United States, and that it had not been determined by Commis- 
sioner McGettrick that he was born hère. 

Can a Chinese person claim admission at one port of entry on the 
ground he was born in the United States, accept an adverse décision 
by the inspector in charge, submit to déportation, and then apply at 
another port of entry, before another inspector, and bave the whole 
matter reconsidered and re-examined? I think not. There must be 
a final and a conclusive détermination somewhere, at some time, and 
it cannot be that a Chinese person is entitled to a rehearing on the 
question of his place of birth and conséquent citizenship on additional 
or even newly discovered évidence every time he sees fit to raise the 



72 174 FEDERAL REPORTEE. 

question by making a new application for admission. Persons of 
Chinese descent seeking admission to the United States may sélect the 
port of entry at which they will apply, or, if they do not apply at ail, 
may seek to enter clandestinely ; but they take the chances of a trial 
or hearing before the tribunal or officer having jurisdiction where 
arrested. 

lyung Foot sought deliberately to enter by way of Mexico and Tex- 
as. He was arrested, given a full and fair hearing before a commis- 
sioner of the United States, who had évidence before him of the Ver- 
mont proceeding, presented by Lung Foot; and the commissioner 
necessarily decided that Lung Foot was not born in the United States, 
and that the Vermont proceeding before McGettrick did not adjudicate 
that he was. The petitioner had the right to appeal to the Commis- 
sioner of Commerce and L,abor, and, if the décision was adverse, to 
test his right on habeas corpus. He took no appeal, but, as stated, 
submitted to that décision, and was deported accordingly. Those ques- 
tions cannot be retried. Chin Yow v. United States, 208 U. S. 11, 28 
Snp. Ct. 201, 52 L. Ed. 369; United States v. Ju Toy, 198 U. S. 253, 
260, 25 Sup. Ct. 644, 49 L. Ed. 1040; United States v. Sing Tuck, 
194 U. S. 161, 166, 24 Sup. Ct. 621, 48 L. Ed. 917 ; Lem Moon Sing v. 
United States, 159 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. 

The record hère shows (1) that ail the questions raised were deter- 
mined adversely to the petitioner in 1908, by a United States commis- 
sioner having jurisdiction of the person and subject-matter, and that no 
appeal was taken; and (2) that it was not satisfactorily shown to the 
inspecter that Lung Foot was born in the United States. He was 
therefore properly excluded. 

The writ is dismissed, and Lung Foot remanded to be dealt with 
according to law. 



In re McCORD. 

(District Court, S. D. New York. February, 1909.) 

BiLLS AND Notes (§ 264*)— Accommodation Indoksement— Liabilitt of In- 

DORSEBS INTEE SESE. 

The mère fact that Indorsers of a note are accommodation indorsers, 
and linown to each other to he so, is not suffleient to change the gênerai 
raie of law that prior indorsers are liable in solido to subséquent in- 
dorsers who hâve paid the note; but an express agreement is necessary 
to render them liable ratably as between theniselves. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 612 ; Dec. 
Dig. § 264.*] 

In the matter of William M. McCord, bankrupt. On review of dé- 
cision of référée. Order modified. 

The following is the opinion of Olney, Référée: 

In this proceeding, Léo Oppenheimer, as receiver Cnow trustée) in bnrik- 
ruptcy of Franlî Squier, flled a clalm against the estate of William M. Mc- 
Cord, bankrupt. William M. McCord was adjudicated a bankrupi in JJecem- 
ber, 1907. Thereafter, in January, 1908, Frank Squier was adjudicated a 
bankrupt, also, in the Southern district of New York. The claim flled by Léo 

*ï"or other cases see same toptc & § npmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Oppenheïmér. as receiver, arises liy reason of 15 notes and intcrest thereon, 
;iggregating $39,138.85. The trustée of McCord, bankrupt, moved that the 
rtairu of Oppenheïmér, as receiver, be expunged in whole or in part. Testi- 
mony was talîen on the motion, and briefs of counsel submitted. 

My conclusion, from the testimony, is that the bankrupt William M. Mc- 
Cord, and the bankmpt Frank Squier, vvere, with others, accommodation in- 
dorsers of the paper in question, and that each knew that the othev was such 
accommodation indorser. Neither MeCord nor Squier received any benefit 
from the said notes. The notes were discounted, and the proceeds of such 
discount was received by, or used for the benefit of, the Manufacturers' Mer- 
cantile Company or the Meers Artiflcial Leather Company. The flrst elght 
notes meutioned in the proof of claim, aggregating, with interest, the sum of 
.$18.038.85. were taken up and paid by Squier bcfore his failure, and are now 
held by his trustée in bankruptcy. Some of thèse notes were taken up before 
the bankruptcy of McCord, and some after the McCord bankruptcy. The re- 
maining seven notes were not taken up by Squier, and are not held by his 
trustée in bankruptcy. 

The trustée eontends that Oppenheïmér, the trustée of Squier. can only 
prove on the notes which Squier had taken up prior to McCord's bankruptcy. 
But it has been settled by décisions of the courts that the holder of a note 
indorsed by a bankrupt can prove thereon against the bankrupt estate, al- 
though the note had not become payable at the date of the bankruptcy, pro- 
vlded the note was duly protested, and the bankrupt notifled thereof after the 
bankruptcy. Re Gerson (D. C.) 5 Am. Bankr. R. 89. 105 Fed. 891 ; Ke Gerson. 
G Ara. Bankr. R. 11, 107 Fed. 897, 47 C. C. A. 49. Hère ail the notes were 
duly protested, and the indorscrs duly notifled. The holders of the notes at 
the time of their protest, thorefore, could hâve proved on the notes. Under 
subdivision "i," § 57. of the bankruptcy aet (Act .luly 1, 1898, c. !541, 30 Stat. 
.560, sei [U. S. Comp. St. 1901, e. 3443]), upon failure of the holders of the 
notes to prove thereon against tlie bankrupt, any other party liable to the 
holder could prove thereon in the ereditor's name. Ilence Squier, after he 
had taken up eight of the notes, had the rlght to prove thereon against the 
bankrupt estate, and to his rlght Oppenheïmér, as trustée, succeeded. 

The question arises: For what amount caii Squier's trastee prove? AH the 
Indorsers of the notes were accommodation indorsers, and known to each othei- 
so to be. The first note mentioued in the proof was a note of the Meers Arti- 
flcial Leather Company for .¥3,406.38, indorsed by McCord, Henry Berg, H. & 
J. T. Slade, and Squier, and delivered, so indorsed, to the payées, C. H. Pope 
& Co. Ih payment for merchandise sold by Pope & Co. to the leather compauy. 
Squier paid and took up this note. Then the other accommodation indorsers 
became liable to pay Squier their ])ro rata share of said note. Each of the 
other indorsers was liable in contribution to pay to Squier one-fourth of said 
note ; there being, with Squier, four such accommodation indorsers. This must 
be so, uuless the New York statute, entitled the "Negotiable Instruments Law" 
(Consol. Laws N. Y. c. 38), has changed the rule of law in that respect. 

The counsel for Squier's trustée eontends that this statute has changed the 
rule, and that McCord, and in fact each of the prlor indorsers, is liable to 
Sqxiier's trustée for the whole amount of the note ; and the counsel cites sec- 
tions 55 and 114 of the statute in support of his claim. Section 55 provides 
that an accommodation party to a negotiable instrument Is liable to a holder 
for value, notwithstanding that such holder, at the time of taking the Instru- 
ment, luiew the accommodation party received no value. The section does not 
mean that one accommodation indorser is necessarily liable to another ac- 
conniiodation indorser, who takes up the paper, for the full amount of the 
instrument The extent of the liability dépends upon the agreement among 
themselves, express or implied, of the several accommodation indorsers. When 
two or more accommodation indorsers lend their names in order that a third 
I)erson can borrow money from some other person on the instrument thus in- 
dorsed, the im.plied agreement is that each accommodation indorser shall be 
liable as between themselves for his proportionate share of the sum men- 
tioned in the instrument. The provision in section 114 that any ijerson who 
indorses a negotiable instrunieut before delivery is liable to the parties sub- 
séquent to the payée, it seems to me, states what is the presumption, in the 
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absence of any évidence showlng what the facts are as regards the rights aiid 
ilabllitles of the various parties as between themselves. In otiier words, this 
section was net intended to cliange the well-established rule of law that paroi 
évidence is always admissible to show vyhat the true relations of the various 
parties are in faet. See Witherow v. Slayback, 158 N. Y. 649, 53 N. E. 681, 
70 Am. St. Rep. 507, and cases there cited; also Kohn v. Consolidated Butter 
& Egg Co., 30 Mise. Rep. 725, 63 N. Y. Supp. 265. 

I do not think the statute was intended to change this rule of évidence. In 
the case at bar, Squier, an accommodation indorser, takes up the paper, pay- 
ing its fuU amount to the holder. It is contended, under the statute, he can 
recover the full amount from the next three indorsers. If he can recover the 
full amount, then the Indorser from whom he recovers can recover the full 
amount from the next prier indorser, and the resuit would be that tlie flrst 
Indorser would hâve to bear the entire burden, which by the Implied agree- 
ment ail the accommodation indorsers were to share pro rata. There would 
be no Justice in such a resuit. As to the eight notes flrst mentioned in the 
IH'oof of claim, Squier's trustée can prove against MeCord's estate for Mc- 
Cord's pro rata share of liability as one of several accommodation indorsers. 

With respect t to the seven remaining notes mentioned in the proof , the 
holders thereof hâve filed proofs thereou hereln, with the exception of the note 
of the Meers Artiflcial Leather Company, payable to the order of Squier, for 
the sum of $2,500, payable February,7, 1908. which note was also indorsed by 
McCord, the bankrupt ; Squier and McCord both being accommodation in- 
dorsers. .Pursuant to section 57, subd. "i," the holder of the note having failed 
to prove thereon, Squier's trustée has, appareutly, the right to prove thereon 
In the name of the First National Bank of Bound Krook. 

An order may he entered in accordance with the foregoing opinion. The 
attention of the trustée is called to the fact that a great number of notes, ag- 
gregating a large amount, of this same gênerai eharacter, hâve been proved 
herein by the holders, and that ail such proofs should be carefully examined, 
to see that uone of thèse notes are proved twice. 

James, Schell & Elkus (Robert P. Levis and James N. Rosenberg, 
of counsel), for the motion. 

Garvan, Armstrong & Conger (John S. Keith, of counsel), opposed. 

HOLT, District Judge. I am not able to conçut with the conclu- 
sion of the référée in this case in respect to the eight notes which re- 
main in controversy. Seven of those eight notes were made by the 
Meers Artifîcial Leather Company, and were indorsed by McCord, the 
bankrupt, by Frank Squier, and by two or three others ; each indorsing 
for the accommodation of the makers. The other note was made by 
H. & J. T. Slade, and indorsed by McCord and Squier ; each indorsing 
for the accommodation of the makers. The money received from the 
discount of thèse eight notes was paid either to the Meers Artiflcial 
Leather Company or to the Manufacturers' Mercantile Company. 
Neither McCord nor Squier ever obtained any considération or bene- 
fit for his indorsement. On each of thèse notes MeCord's indorsement 
was prior to that of Squier. At the maturity of thèse notes, Squier 
was called upon by the holders to pay them, and did pay them. He 
subsequently went into bankruptcy, and his trustée in this proceeding 
has proved for the full amount of the notes against the estate of the 
bankrupt. The référée has held that McCord, Squier, and the other 
indorsers were ail accommodation indorsers, and that each knew that 
the others were such, and for that reason he has held substantially that 
ail thèse accommodation indorsers are sureties as between themselves, 
and that each is liable only for his proportionate share of the amount 
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due on tlie notes. The référée has accordingly reduced the claim of 
the trustée of Squier from the total amount paid on the notes, for which 
the claim was filed, to the bankrupt's proportionate share of such 
amount. 

It is undoubtedly well settled that accommodation indorsers can, by 
agreement among themselves, restrict the liabiHty of each to his pro- 
portionate share, or, indeed, make any other arrangement as to their 
liabihty to each other which they see fit to make. But it is, of course, 
fundamental in the law of commercial paper that, in the absence of any 
such agreement, an indorser who pays a bill or note has recourse 
against each prior indorser for reimbursement. I do not understand 
that the mère fact that indorsers are accommodation indorsers, and 
known to each other to be so, is sufficient, without proof of an express 
agreement, to change the gênerai rule of law that prior indorsers are 
liable in solido to subséquent indorsers who bave paid a note. There 
must be, as I understand the rule, a spécifie agreement, as between the 
various indorsers, that they shall only be liable ratably. If there is 
no such agreement, the law fixes their liability in accordance with the 
order of the names on the paper. McCarty v. Roots, 63 U. S. 433, 
16 L. Ed. 163 ; Easterly v. Barber, 6G N. Y. 433 ; Kelly v. Burroughs, 
103 N. Y. 93, 6 N. E. 109 ; Egbert v. Hanson, 34 Mise. Rep. 596, 70 
N. Y. Supp. 383. Each of thèse accommodation indorsers indorsed 
each of thèse notes in the same order. McCord, the bankrupt, indorsed 
first, the others next, and Squier last. In the absence of évidence of a 
spécifie agreement to the contrary, the order of the indorsements in- 
dicates an understanding between the indorsers that Squier, if he paid 
the notes, was to be entitled to recourse against each of the others, and 
that McCord, being the first indorser, in substance guaranteed each 
of the other indorsers against loss. I bave read over the évidence, and 
there is no proof of any spécifie agreement between the indorsers. 

I think, therefore. that under the fundamental principles governing 
the law of mercantile paper and the express provisions of the Nego- 
tiable Instruments Law, ■§§ .5.5, 114, 118, Squier's trustée is entitled to 
prove his claim against the bankrupt's estate for the fui! amount paid 
on the eight notes in question. 



THE MTIIRFIELD. 

(District Court, N. D. Floiida. Noveuiber 13, 1909.) 

1. Shippino (§ 49*)— CoNSTEucTioN OF Chabter Party— Dispatch Money. 

A provision of a charter party for the allowance to the charterer of 
dispateh money for iay days saved in loading construed. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 49.*] 

2. Shipping (§ 50*)— Constkuction of Charter Party— Liability fob Ton- 

AGE DtlES. 

Under a provision of a charter party requiring the charterer to pay 
tonnage dues, he was liable for such dues actually imposed, although 
based on a resurvey by the custom.s officers while in i)ort, which gave the 
vessel an additlonal tonnage over that shown by her British reglstry. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 50.*] 

•For other cases see same toplc & 5 number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Adœîralty. Suit by W. L,. Wittich, as W. L,. Wittich & Co., 
against the British steamship Muirfield, and cross-libel by the master 
of the steamer. Decree for cross-libelant. 

Reeves & Watson, for libelant. 

Blount, Blount & Carter, for cross-libelant. 

SHEPPARD, District Judge. W. L. Wittich libeled the British 
steamship Muirfield, which he had loaded with cargo pursuant to char- 
ter, and daims by his libel a balance due him on account of dispatch 
money earned because of time saved to the vessel out of the lay days 
allowed in the charter party for loading cargo. 

The master of said steamer filed a cross-libel, asserting that, notwith- 
standing the charter party provided that the charterer, Wittich, should 
pay ail the tonnage dues and port charges, he had refused to pay the 
additional tonnage tax assessed by the customs officiais hère, amount- 
ing to $58.38, by reason of the increased tonnage under American re- 
measurement. The charterer refused to pay this additional tax, be- 
cause the charter party stipulated the tonnage of the vessel at 1,957 
tons British net register. Under the charterer's construction of the 
charter party, he was required to pay tonnage dues according to the 
British measurement on a basis of 1,957 tons. 

There being no dispute as to the facts, the contentions between the 
parties are submitted upon an agreed statement of facts; the solution 
of the question at issue depending wholly upon an interprétation of 
the charter party. Counsel conceded at the argument the first proposi- 
tion was entirely unique, and that the most diligent search for authori- 
ties had failed to shed any light on the mooted question. 

It is agreed that the charterer had 241/2 lay days, Sundays and légal 
holidays excepted, unless used, in which to load the vessel. It is con- 
ceded that none of the excepted days were used. It is further agreed 
that the charterer was to receive 2à. sterling per net register ton per 
day dispatch money for every day saved, including Sundays and légal 
holidays. It is agreed that the loading began on the first lay day, 
whieh was June 5, 1908, and was finished and the vessel cleared on 
June 15th, actually consuming nine lay days loading, including the 15th ; 
but it is specially provided in the charter party that the vessel might be 
cleared on the day the loading was completed without counting it as 
a lay day, or for dispatch money. Charterer claims 20^/2 days' dis- 
patch, insisting that, by reason of the above provision, the clearance 
day was not to be counted in the computation of lay days. The mas- 
ter's contention is that the 241/2 days stipulated for began on June 5th, 
and concluded July 3d at noon; that, notvi'ithstanding the charterer 
was entitled to 24 hours to clear the vessel, the charterer was not en- 
titled to dispatch money for the excepted holiday and Sunday which 
intervened between the 3d of July, which was the expiration of the 
lay days, and Monday, July 6th, the last day for clearance. 

By référence to the computation of lay days made by the charterer 
and used by counsel to illustrate his argument, it will be observed that, 
bv omitting the 15th of the month, the day on which the vessel finished 
loading, the lay days would hâve expired Monday, July 6th, at noon — • 
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thus extending the days saved, for which he would daim dispatch 
money, beyond the 4th and 5th of July, thereby claiming 20% dispatch 
days. 

Let us see if a fair and reasonable interprétation of this contract will 
admit of this construction of the charter party providing for the time 
to be consumed in loading the vessel. 

The rule for ascertaining the intention of parties by such provisions 
is that, when the time is definitely fixed or described, so as to be cal- 
culable beforehand, there is an absolute obligation of the charterer to 
hâve the work completed within the period specified, whatever circum- 
stances occur. Now, by référence to the charter party, we find the 
lay days allowed definitely fixed before the performance of the charter 
party was entered upon. 

The charter provided lay days, at 11/4 per 100 tons net register, 
Sundays and légal holidays excepted, unless used, which would allow 
the charterer 241/^ days f rom June 5th, the day the loading began. It 
will be seen that the 241^ days would hâve expired on July 3d at noon. 
According to the gênerai rule for construing siich provisions in a char- 
ter, the lay days under this contract expired at noon July 3d. A différ- 
ent interprétation of the provision for lay days, it seems, would allow 
the charterer dispatch money on the fiction that the delayed clearance 
days, to wit, the 4th and 5th of July, were saved to the ship. A mém- 
orandum computation which follows hère illustrâtes the rationale by 
which is reached the above interprétation of that provision of the 
charter party. 

Lay Days of the British Steamship Muirfleld under Charter of May 8, 1908, 
to W. L. Wittich & Co. 



June 4— Notice. 


June20— 14th lay day. 


5— Ist lay day. 


21— Sunday. 


6— 2d lay day. 


22— 15th lay day. 


7 — Sunday. 


23— ICth lay day. 


8— 3d lay day. 


24— 17th'lay day. 


9 — 4th lay day. 


25— I8th lay day. 


10— 5th lay day. 


26— 19th lay day. 


11— 6th lay day. 


27— 20th lay day. 


12— 7th lay day. 


28— Sunday. 


13— 8th lay day. 


29— 21st lay day. 


14 — Sunday. 


30— 22d lay day. 


15— 9th lay day- 


-actual clear- July 1 — 23d lay day. 


ance day. 


2— 24th lay day. 


16— lOth lay day. 


3 — 24% — lay day expires nt 


17 — 13th lay dny. 


noon. Could clear. 


18— 12th lay day. 


4 — Final clearance day. 


19— 13th lay day. 




Days to Which W. L. WIttIch Is Entitled to Dispatch Money for British 




Steamship Muirfleld. 


June 16 — 1. 


June 26—11. 


17— 2. 


27—12. 


18— 3. 


28—13. 


19— 4. 


29—14, 


20- 5. 


30—15. 


21— 6. 


July 1—16. 


22— 7. 


2—17. 


23— 8. 


S— 171/2, belng entitled to only 


24— 9. 


one-half day. 


25— la 
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The fifteenth clause of the charter party provides that charterers or 
their agents shall pay wharfage, custom house and quarantine dues, 
consular fées, pilotage in and out, etc. Charterer paid tonnage dues 
and port charges éstimated on a basis of 1,957 tons British admeasure- 
ment, but insists that he is not Hable for the additional tonnage tax 
levied by the customs officiais on a resurvey of the vessel while in port, 
pursuant to the requirements of Rev. St. U. S. § 4153, as amended 
by Act Aug. 5, 1882, c. 398, § 1, 22 Stat. 300, and Act March 2, 1895, 
c. 173, § 1, 28 Stat. 741 (U. S. Comp. St. 1901, p. 2812), and section 
4154, as amended by Act Aug. 5, 1882, c. 398, § 2, 32 Stat. 300 (U. S. 
Comp. St. 1901, p. 2821). 

It would appear the additional tax is one of the custom house dues 
that by the terms of the charter were imposed upon the charterer, 
and, if it were not so intended, charterer should bave exempted himself 
from such alleged extra charges by some definite. exception, as that he 
Would be liable only for tonnage dues on the tonnage expressed in the 
vessel's register. 

Giving' the clause of the, charter as to lay days the construction indi- 
cated, and interpreting ■ the provision as to custom house dues to in- 
clude the legitimate charges made at the custom house necessary to the 
vessel's clearance, it follows that judgment will bave to go against 
the charterer on bis claim for dispatch money for 2V2 days, as vvell. 
also. as the additional tonnage dues which the master paid. 



UNITED STATES v. BREAKWATER CO. 
(District Court, D. New Jersey. November 15, 1909.) 

Master and Sesvant (§ 18*)— Contractoes toe Public Work— Vioi-ation of 
EiGHT-HouB Law— Information. 

Act Aug. 1, 1892, c. 352, 27 Stat. S40 (U. S. Comp. St. 1901, p. 2521), 
wiiich provides tliat It shall be a mlsdenieanor for any ofBcer or agent of 
the United States, or any contractor for public worli, to Intentionally re- 
quire or peruiit any laborer or mechanle to worli more tlian eight hours 
in auy caiendar day, exeept In case of extraordinary emergency, malies It 
a separate offense in case of each laborer or mechanie so requlred to work 
more than eight hours, and a crimiual information against a contractor for 
violation of such provision must set out the names of, or otherwise identify, 
the persons so alleged to hâve been unlawfully einployed, that the accused 
muy meet the charge intell igently, and be able to plead a conviction or 
acquittai in bar of any subséquent prosecution. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 18.*] 

On motion to quash criminal information against the Breakwater 
Company. Motion sustained. 

Francis C. Adler and John F. Lewis, for the motion. 
Walter H. Bacon, Asst. U. S. Dist. Atty., opposed. 

RELLSTAB, District Judge. The act upon which this criminal 
information is founded is entitled "An act relating to the limitation 
of the hours of daily service of laborers and mechanics employed upon 

•For other cases lee same topic & S numbiss in Dec. & Am. Di^s. 1907 to date, & Rep'r Indexe» 
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the public works of the United States and of the District of Columbia," 
approved August 1, 1892 (Act Aug. 1, 1892, c. 352, 27 Stat. 340, i 
Fed. St. Ann. p. 779 [U. S. Comp. St. 1901, p. 2521]). It expressly 
limits and restricts the services and employment of ail laborers and 
mechanics by any contracter or subcontractor upon any of the public 
works of the United States to eight hours in any one calendar day.and 
makes it unlawful for such person, whose duty it shall be to employ, 
direct, or control the services of such laborers or mechanics, to require 
or permit any such laborer or mechanic to work more than eight hours 
in any such day. See section 1. It also déclares that any such per- 
son, whose duty it shall be to employ, direct or control any laborer or 
mechanic, who shall intentionally violate any of the provisions of this 
act, shall be guilty of a misdemeanor, and for each and every such of- 
fense shall, upon conviction, be punished, etc. See section 3. (The 
italics are mine.) 
The information allèges that the défendant — 

"was a contracter upon public works of the United States, to wit, a certain 
jetty construction at Cold Sprlng Inlet; that as such contracter it was the duty 
of the said the Breakwater Company to employ, direct, and control the serv- 
ices of laborers and meclianics employed and working thereon ; and on the ]st 
day of July, 1909, • * • did willfully, intentionally, and unlawfully re- 
quire and permit said laborers and mechanics to work more than eight hours 
in the calendar day last aforesaid, to wit, teu hours and flfteen minutes In 
such day." 

The grounds assigned in support of this motion are as follows : 

"(1) BecauRe It nowhere appears in and by the said information who are the 
laborers and mechanics the défendant Is alleged to hâve intentionally required 
and permitted to work more than eight hours in one calendar day as set forth 
in the paid information. 

"(2) Because the Information does not specially name the individual la- 
borers and mechanics whom the défendant Is alleged to hâve Intentionally re- 
quired and permitted to work more than eiglit hours in one calendar day as 
set forth in the said information. 

"(3) Because it does not appear upon the face of the affidavit supporting 
the information that the more than eight hours in one calendar day which the 
défendant is alleged to hâve re(iuired certain laborers and mechanics to work 
was not occasioned by an extraordinary emergency withiu the meauing of the 
exception stated in the act of Cbngress for the breach of which this informa- 
tion is made." 

The last ground was abandoned on the argument, and properly so, 
as it related only to the affidavit annexed to the information. 

The assistant United States district attorney concèdes that, if this 
act denounces as a misdemeanor the employment of each person on a 
given day for more than the restricted hours, the criminal information 
is defective. This concession is undoubtedly correct; for, if the de- 
fendant càn be punished for each and every person so employed, it is 
entitled to know from such information who is the laborer or mechanic 
that it is said to hâve so employed, not merely to help in its défense 
as to such particular person, but for its protection if subsequently called 
upon to défend a like charge covering the same day. In an indict- 
ment for an offense, whether created by statute or otlierwise, the facts 
constituting said offense must be set out with clearness and certainty 
suffîcient for identification, in order that the accused may meet the 
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charge intelligently and may be able to plead a conviction or acquittai 
in bar of any subséquent proceedings. State v. Spear, 63 N. J. Law, 
179, 43 Atl. 840; Miller v. United States, 133 Fed. 337, 66 C. C. A. 
399; United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516; Evans v. United States, 153 U. S. 584, 14 Sup. Gt..934, 38 h. 
Ed; 830. See, also, cases in 27 Cent. Dig. 456. 

The act makes it unlawful to require or permit any lâborer or me- 
chanic to work more than eight hours in one calendar day, except in 
cases of extraordinary emergency, and denounces the intentional em- 
ploying of any laborer or mechanic beyond the restricted hours as a 
misdemeanor, and provideS a penalty for eâch and every such offense. 
This language forbids a construction that but one offense can be com- 
mitted iti a given day. The only relation that the "day".has to the 
offensé is in fixing the measure bî time during w^hich the permitted 
hours of labor are to take place. It is the employment of any of the 
prescribed persons for riiore than the restricted hours that is prohibited. 
If such transgression is repeated by the employment of other laborers 
or mechanics on the same day, eaCh of such prohibited employments 
constitutés a distinct aildsep^rate offense. 

The çriminal information does not say whether one or more laborers 
or mechanics were thus employed. It does allège, aftef reciting that 
the de fendant ''was a coiltractdr 'efnployed upon certain public, works 
of the United States, and that as such it was its duty to direct and con- 
trol the services of laborers,;and mechanics employed on such work, 
that it did, on the day named, srequirg and permit said laborers and 
mechanics tq so work, etc. It does nat say howmany, or whom they 
were, either by name or other identification. Nor does it say that the 
names of the persons so employed were unknown. It argumentatively 
appears that ail the laborer^ à.nd mechanics who were under the direc- 
tion and control of the défendant were so unlawfully employed. But 
this, even if it were the purpose of the pleader to so charge, cannot be 
done argurnehtatively.' Thé çriminal information, like an indictment, 
must allège the offense with çèrtainty. 

It is to be noted that the act does not prohibit the employment beyond 
the restricted hours of ail employés, but only such as are embraced 
within the terms "laborers and mechanics." Undoubtedly the mère 
désignation of identified persons as laborers or mechanics is suffi- 
cient to put the défendant to its défense; but the.failure to designate 
the numbér and to identify the persons alleged to haye been unlawfully 
employed is unjust to both the government and défendant. The gov- 
ernment haa a right to ask for separate convictions for each and every 
person so unlawfully employed in a given day, and the défendant has 
the right to hâve the persons identified, that it may intelligently défend 
the présent charge, and, if subsequehtiy called upon to défend for the 
same cause, to plead former jeopardy. 

The motion to quash is granted. 
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ROOHFORD T. PENNSYLVANIA CO. 

(Circuit Court of Appeals, Sixth Circuit November 20, 1909.) 

No. 1,94G. 

1. Trial (§ 178*) — Direction of Verdict— Effect of Motiotî. 

A motion for an instnicted verdict upon tlie ground of an insufficlency 
of tiie évidence présupposes tliat the witnesses testifying to the facts ad- 
duced to maice a case for tlie party against whom tlie motion is made are 
worthy of crédit, and cliallenges tlie sufficiency In law of such facts to 
sustain a verdict based tliereon. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 402; Dec. Dig. § 
178.*] 

2. Trial (§ 140*) — Province op Court and Juby— Cbedibility of Witnesses. 

TJie credibility of a wltness is peculiarly a question for the jury, under 
proper Instructions. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 334, 335; Dec. Dig. 
§ 140.* 

Credibility of witnesses as question for jury, see note to Missouri, K. & 
T. Ry. Co. v. Collier, 88 O. O. A. 143.] 

S. Trial (§ 139*)— Taking Case fbom Jury— Weigiit and Scfficiency of 
Evidence. 

The mère fact tbat there is a prépondérance of the évidence in favor of 
the party moving for an instructe<i verdict does not i-equire the judge to 
take the case from the jury, even though It luight juétify the grauting of 
à new trial. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §| 332, 333, 338-341, 
365 ; D^c. Dig. | 139.*] 

4. Trial, (§ 139*) — Taking Case fkom Jury— Weight and Sl-fficiency of 

Evidence. 

If a plalntlff: has produced material évidence sufiicient, if belleved and 
uncohtradjcted, to warrant a verdict, no amount of contradlctory évidence 
will authorize the judge to take the question of Its effect and weight 
from the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-3411, 
365 ; Dec, Dig. § 139.*] 

5. Trial (§ 178*>^Dikection of Verdict— Effect of Motion. 

On a motion by défendant for an instructed verdict, it is the duty of 
the trial judge to give the plaintiff the benefit of every fair inference 
which might reasonably be drawu from the évidence by the jury, wheu 
guided by sound processes of reasonihg and applicable priucii)les of law. 

[Ed. Note. — For other cases, see Triai, Cent. Dig. §§'401, 402; Dec. Dig. 
§ 178.*] 

6. MAster and Servant (§ 285*) — Action fob Injury to Servant— Questions 

FOR JuBY— Cause of I*jjuby. 

In an action by a switchman against the railroad Company to recover 
for an injury by being struck by a switch englne whlie operating a switch 
in the yards, the allégations of the pétition and the évidence in support 
thereof held sufflcient, as to the manner in which the injury oecurred, to 
require the submission of the case to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 285. *J 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

*Por other cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date,- & Rep'r Indexes 
174 F.— 6 
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Action by George Rochford, by his next friend, Alice Rochford, 
against the Pennsylvania Company. Judgment for défendant on 
directed verdict, and plaintiff brings error. Reversed. 

D. F. Anderson, for plaintiff in error. 
W. C. Boyle, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This is an action in tort by the plaintiff 
in error for an injury sustained while in the line of his duty a.s a yard 
switchman for the défendant raihvay company. At the close of ail 
the évidence the court instructed the jury to return a verdict for the 
défendant. This is the only error assigned. 

Rochford claims to hâve been struck, while handling a yard switch, 
by the tender of a yard engine while backing up. It was his duty as 
head brake'man to follovv the engine and open and close switches. The 
switch he was required to handle in this instance was what is called a 
"double slip switch." It lay between two substantially parallel tracks, 
Connecting them, and allowing movement in either direction by turn- 
ing the lever placed about its center. The length of the entire switch 
was 42 feet. Thus it was 21 feet from the axle of the operating lever 
to the switch points at either end. The tracks connected by this device 
ran east and west and were parallel to one another; the device being 
just on the south side of the southerly of the two tracks. The switch 
bar or lever was a bar with a bail on the upper end, having a slot to 
enable the operator to grasp it. When set for a movement, this lever 
arm liés close to the ground parallel with the tracks ; the lever being 
held secure between two iron posts forming a latch or catch. When 
this bail upon the end of the lever was pointing west, the switch was 
set for a western movement ; and when pointing east, for an eastern 
movement. To change from one to the other, the operator, standing 
on the ground, grasped the iron bail, raised the lever up to a perpen- 
dicular position, and then pushed it clear over the other way, until 
the bar caught in the iron latch on the ground, which held it as set. 
The movement of the engine attended by Rochford involved the 
Crossing of this double, or "puzzle," switch, as it is called, twice ; that 
is, it came from the west upon one track, and was to be switched over 
and go east upon the other. Rochford rode upon the switchboard of 
the engine until opposite the switch lever, and then, getting off, crossed 
both tracks, grasped the bail of the lever, it being set for the westerly 
movement of his engine, raised it up, and turned it down to the 
ground, so that the bail was pointing east^ In the meantime his en- 
gine was standing west of the switch points, waiting for a signal from 
Rochford that the switch was set. The claim of Rochford was that 
before he gave this signal, and before he had Completed the opération 
of changing the switch, the engine moved backward, without warning, 
and struck him. 

The évidence for the défense tended strongly to show that he did 
give the signal, which was then repeated by his conductor, and that 
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he was endeavoring to step upon the switchboard behind the moving 
tender, when he fell and was run over. The learned trial judge said 
to the jury that he was convinced that the plaintifï was hurt in at- 
tempting to get upon the tender, and instructed a verdict against him. 

If there is material évidence tending to make a case upon which the 
jury might reasonably find a verdict for the plaintifï, it must be found 
solely in bis personal testimony; for there are no facts in any other 
part of the évidence upon which a verdict could rest. That the cbn- 
ductor of the switching crew was the superior of Rochford under the 
Ohio fellow servant act is not disputed. That it was the duty of the 
engineer not to move until Rochford signaled the setting of the switch 
is aiso conceded. But the engineer was on the wrong side to get a 
signal from Rochford. The conductor of the switch crew was on the 
ground some distance east, and in plain view of this switch and of 
Rochford. He testified that Rochford gave the ready signal, and that 
he communicated it to the engineer. The fireman, from bis side of the 
engine, could see Rochford ; and he also testified that he savv Rochford 
give the signal, and so notified the engineer. If the conductor gave 
such signal before Rochford did, and thus caused a prématuré move- 
ment of the engine, bis act, it is conceded, would be the négligent act 
of one standing as a vice principal under the Ohio statute. Rochford's 
side of the matter is that he gave no signal, that the engine moved 
back without warning, and that he was struck while engaged in the 
opération of the lever. Now, it is clear that, if Rochford testified to 
facts which, if credited and uncontradicted, would make out a case 
upon which a verdict might be rested, it was error to withdraw the 
case from the jury. 

In support of the action of the court in directing a verdict, two 
points hâve been urged : First, that Rochford's évidence as to what 
he was doing when struck by the engine is in conflict with the alléga- 
tions of his pétition and other conceded or demonstrable facts of the 
situation ; and, second, is self-contradictory upon vital points. We 
may lay upon one side any question of the credibility of Rochford as 
a witness, either because he contradicts himself, or because he is 
contradicted by other witnesses as to the facts material to a verdict in 
his favor. 

A motion for an instructed verdict, upon an insufficiency in law of 
the évidence, présupposes that the witnesses testifying to the facts 
adducéd to make a case for the party against whom the motion is 
niade are worthy of crédit. It is as if the party making the motion 
had demurred to the évidence and is équivalent to saying : 

'"We concède the truth of the facts which are relied upon to nialîe a case 
for the plaintlff, or a défense for the défendant ; but they are insufficient In 
law to support a verdict, which must be founded upon such facts.'" 

The credibility of a witness is peculiarly a question for the jury, 
under proper instructions by the court. 1 Greenleaf on Evidence 
(14th Ed.) § 10; 6 Cyc. p. 694. Neither is the mère fact that there 
is a prépondérance of the évidence in favor of the party moving for 
an instructed verdict enough to require the judge to take a case from 
the jury, even though it might justify a new trial, City, etc., Ry. v. 
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Svedborg, 194 U. S. 201, M Sup. Ct. 656, 48 L. Ed. 935; Mt. Adams, 
etc., Ry. V. Lowery, 74 Fed. 463, 20 C. C. A. 596. If the plaintiff 
has produced material évidence, sufficient, if believed and uncontra- 
dicted, to warrant a verdict, no amount of contradictory évidence will 
authorize the trial judge to take the question of its efïect and weight 
away from the jury. Railroad Co. v. Slattery, 3 App. Cases, 1155; 
Insurance Company v. Doster, 106 U. S. 30, 32, 1 Sup. Ct. 18, 27 h. 
Ed. 65; Pleasants v. Eant, 22 V/all. 116, 22 L. Ed. 780. 

But it is said that the testimony of the plaintifï upon the facts ma- 
terial, and, indeed, vital to any recovery by him, are in iîat contradic- 
tion with undeniable physical conditions, which make his évidence in- 
credible and create no real conflict of testimony. Penn. Co. v. Whit- 
ney (C. C. A.) 169 Fed. 572, 576. Byers v. Carnegie Co., 159 Fed. 
347, 86 C. C. A. 347, 16 h- R. A. (N. S.) 214 That a connection had 
been made before the engine moved in the direction of Rochford must 
be conceded No movement of the switch itself was possible with 
the weight of even the rear wheels of the tender upon the switch 
points. It follows, therefore, that the opération of the setting of the 
switch must hâve been completed before the movement of the en- 
gine, at least far enough to make a sufïîcient connection to enable 
the engine to move out upon the switch as set for the movement out. 

Upon this State of facts counsel say that it follows that the aver- 
ment of the plaintiff's pétition and the testimony of the plaintiff him- 
self that he was struck while operating the switch is necessarily untrue 
and incredible. It was the duty of the trial judge, and also the duty 
of this court, when his action is assigned as error, to give the plaintiff 
the benefit of every fair inference which might reasonably be drawn 
from the évidence by the jury, when guided by sound processes of 
reasoning and applicable principles of law. Now it is said that the 
pleading estops the plaintiff by in substance and meaning charging 
that the movement of the engine which struck him occurred while he 
was operating the switch. 

Recurring to the way this switch was handled: When Rochford 
started the movement, the lever was down on the ground, and the 
bail upon its end pointed west, or toward the engine, standing 21 feet 
away and just beyond the ends of the switch points to be moved, His 
back, when raising this lever up, was, as he says, toward the engine, 
and so continued while he pushed it down upon the other side, so 
that the bail would point east. The last opération connected with set- 
ting was to latch the switch lever bar down by means of a device close 
to the ground. Rochford says that he had some trouble about this, 
and had to use his foot to press the bar into the latching appliance. 
Ail of this time his back was to the engine. This opération of latch- 
ing was for the purpose of holding the switch as set ; the points being 
in connection with the rails from which the engine should corne at one 
end and with the rails upon which it was to move at the other. The 
fastening of the latch, when the switch was set, must be fairly con- 
sidered as a part of the opération of the switch lever. Neither does 
it necessarily follow that the points were not in proper connection with 
the rails at either end after the lever was pushed down, so as to point 
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east, altliough the opération of latching remained to be donc as a se- 
curity against accidentai movement out of connection. 

The allégation of the pleading was not, therefore, such a definite 
statement as to the stage of his opération of the switch lever as created 
an irreconcilable conflict with testimony tending to show that the 
engine might move upon the switch points before the opération of 
latching the bar down into its new position had been finished ; and the 
jury might reasonably infer from the nature of the mechanism that 
such movement was possible before it was fastened down, even against 
a gênerai statement to the contrary. Now Rochford testified that he 
did hâve difficulty in fastening down the lever bar, and had to use his 
foot to put it between the low posts forming the latch. That this 
was regarded by him as a part of the movement of operating the lever, 
and was the part which engaged him at the moment before his con- 
tact with the moving tender, is made plain by him in the course of his 
original examination, when, after speaking of his trouble in the matter 
of latching, he says: 

"I went to straighten up. I steppecl a little to the north, and had hardly 
gotten straightened up, when the engine hit me." 

This account of the matter he repeated more than once upon his 
cross-examination. It must, however, be conceded that more than 
once upon his cross-examination he described the lever bar as only 
half way down, the bail standing upright, when he was struck. But 
he later restated the matter as in his original examination, by saying 
that the bar was down and pointing east, and the latch fastened, and 
that he was struck when raising up to turn and give the signal. The 
question as to whether the jury should believe the one statement or 
the other, or believe the witness at ail, was a question for the jury. If, 
notwithstanding his contradictions, the jury should believe that the 
opération of latching had been just finished, and that he was hit when 
in the act of raising and turning to give the signal, he had a case to 
go to the jury upon the main issue as to whether he had not given the 
signal before the engine moved, or had donc so, and was attempting 
to take his proper place upon the switchboard, and was hurt through 
one of the risks assumed as incident to his employment. 

It is next suggested that he must hâve been endeavoring to get upon 
the switchboard when hit, because, if he stood where he says he stood, 
he could not bave been hit as he says he was. The distance from 
the switch handle to the outside of the nearest rail of the track upon 
which the engine was moving was 50 inches. The overhang of the 
tender, including the projecting iron ring for holding a pushing pôle, 
was 27 inches. This left only 23 inches of clear space. If we assume 
that Rochford's body was not beyond the line of the bar he was han- 
dling, this was a small space of safety. If, however, his body was in 
part between the bar and the rail, or if, as he says, he was raising up 
from a stooped position, and slightly stepping toward the rail and 
turning, he might well be within striking distance of this passing en- 
gine. The question was clearly one for the jury. 

The judgment must be reversed, and cause remanded for a new trial. 
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JENSON V. TOLTBO RANCH CO. et al. 

(Circuit Court of Appeals, Blghth Circuit. October 28, 1909.) 

No. 3,020. 

1. CoKPOKATioNS (§ 399*)— Pbincipai. and Agent— Pbincipal Bound bt Ap- 

parent AUTHORITY WITH WHICH It ClOTITES ITS OFFICER OR AGENT. 

A corporation, like an indlvidual, Is bound to innocent thlrd persons by 
the apparent authority with whicli it clotlies its oHieer within the scope 
of his authority and within the powers of the corporation to the same es- 
tent as by the actual power it confers upon hini. 

[M. Note.— For other cases, see Cori>oratious, Cent. Dig. §§ 1588, 1602- 
1610; Dec. Dig. § 399.*] 

2. Corporations (§ 425*) — Corporation Bound by Long Acquiescence in 

Like Acts op Officers or Agents, 

Where, wlthout challenge by the other officers or by the stocliholders of 
the corporation, an officer has exercised a power within the gênerai scope 
of his actual authority and within the powers of the corporation to do 
certain acts in its name and on its behalf for such a length of time as to 
.lustify others In believlng that his acts and management were within his 
lawful powers and approved by the corporation, the stocicholders and the 
corpoi'atlon are alilie estojjped from denying, to the préjudice or injury 
of parties who hnve acted in reliance uix)n his apparent authority, that 
he had actual authority to do siinilar acts in its behalf. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1700; Dec. 
Dig. § 425.*] 

3. Corporations (§ 425*)— Principai, and Agent— Estoppel to Deny Of- 

ficer's Authority. 

An offleer of a corporation, who was empowered to sell and convey its 
land wlthout the signature of any other officer, in its name bought and 
sold land, borrowed money, and seeured its repayment by the pledge of 
its Personal property and a land contract, aiid couducted ail the business 
of the corporation for six years without protest or objection. He then 
borrowed money of a banlc and seeured its repayment by the conveyance 
of some of the land of . the corixiration. 

Held, the corporation and its officers and stocliholders were estopped 
from denying that he had authority so to do. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1700; Dec. 
Dig. i 425.*] 

4. Corporations (§ 487*)— Ultra Vires— Considération op Contract, a Part 

Within and a Part Witiiout Powers of Pbomisob, Not Fatal to Its 
Enforcement. 

It is 110 défense to an action upon a contract executed by the promisee 
that a divisible part of its considération was without the powers of the 
promlsor corporation, if the other part was valuable, légal, and within 
them ; for the promisee may waive the part wlthout the powers of the 
promisor and recover upon the considération within its powers. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 487.*] 

5. Corporations (§ 487*)-^oNTRAcr to Kepay Money Expended for Cor- 

poration poB Ultra Vires Pubpose— Lender's Knowledge of Purpose 
No Défense. 

It is no défense to a suit to enforce a contract performed by the promisee 
to repay money loaiied to or paid for a corporation, and it is no défense 
to a rûortgage to secure such repayment that the leiider or payor knew 
that the borrower Intended to use, or was using, the money thus paid for 
an illégal purpose, or for a purpose beyond its corporate powers, provided 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



JENSON V. TOLTEO EANCH CO. 87 

that the promiaee dld not combine to Induee, and did not share In the 
benefits of, such use. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 487.*] 

9. Corporations (| 446*)— Conveyances Ultra Vibes Avoidable in Eqtjitt 

Only on Condition Pkopebtt Received ob Its Value is Kestored. 

Bquity restores to corporations property with whlch tbey bave parted 
liy means of conveyances or contracts beyond tbeir powers only on condi- 
tion that tbey flrst restore the property, or the ralue of the property, 
whicb tbey bave secnred thereby, pursnant to the rule that "be who seeics 
equlty niust do equity." 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 446.*] 

7. Corporations (§ 440*)— Contracts— Ultra Vires— Facts— Conclusion. 

Tbe T. Co., a eorponition enipowered to buy, sell. coiivey. mortgfige. 
and deal In land and other property bonght, wltbout conjorate nnthorlty 
80 to do, stoelc of tlie P. Co., a corrwration emiwwered to construct and 
opernte an electrlcal plant and vvaterworks, and agreed to pay $lS.7âO 
tberefor. The two coriK)rations reqiiested tbe bank to gnarantee a pro- 
iwsed contract of the P. Co. for pipe to the amouat of about $9.700, and 
to pay tlie cbeeks of the P. Co. upon ît for the expenses of Iniproveraents 
It was about to make to an amount not exceedlng $18,750, in considéra- 
tion that the T. Co. would coiivey to a trustée certain of its land and 
would pledge the stock It had bougbt to secure tbe repayment to the bank 
of the nioney so advanced. The bank granted the request, the T. Co. 
conveyed the land to a trustée and pledged tbe stock to secure the repay- 
ment of the money to be advanced, the bank paid out $16,.380.30 on tbe 
checks of the P. Co. In reliance upon this securlty, and then sued the T. 
Co. to foreclose the inortgage upon the land. 

Beld: (1) The contract of loan and the conveyance of the land by the 
T. Co. to secure tbe repayment of the money advanced by the bank were 
wltbin the powers of that corporation and euforceable. 

(2) Coneedlng that its purehase of tbe stock of the P. Co. was beyond 
Its corporate authorlty, and that the bank knew It, tbose facts were not 
fatal to the contract of loan or to the mortgage. 

(3) The fact that tbe indemnlty for tbe guaranty of the contract of the 
power Company with the pii>e comiiany was a part of tbe considération 
of the loan contract was not fatal to a recovery by the bank thereon, be- 
cause the loan of the nioney was a valid considération for that contract, 
the agreement to repay It was w^itbln the corporate power of the T. Co., 
and the promisee mlght waive its contract of indemnlty and rely upon the 
valid considération. 

[EU. Note. — For other cases, see Corporations, Dec. Dlg. i 440.*] 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

Bill by Joseph M. Jenson against the Toltec Ranch Company and 
the Box Elder Power & Light Company. Decree for défendants, and 
complainant appeals. Reversed and remanded, with directions. 

ïhe Toltec Ranch Company was a corporation of the state of California, 
empowered to buy, sell, mortgage, and deal in land, live stock, and gênerai 
merchandise Its home office was in San Francisco; but ail its property was 
sltuated and ail its business was conducted in the state of Utah by D. P. Tar- 
pey, who was its président, gênerai manager, and treasurer, who was au- 
thorlzed to buy, sell, and convey land for it, and who, from 1S96, wben It was 
organlzed, had conducted ail its business under five directors, who beld one 
share of stock each, and *ho acquiesced in ail that he did. Its capital stock 
consisted of 1,000 shares. of wbich M. F. Tarpey of San Francisco, a brother 
of its président, beld 095 shares as trustée to secure tbe repayment to hlm of 

•For other cases see urne topic & § mumebb In Dec. & Am. Digs. 1907 to date, & Uepr Indexe» 
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a debt of about $37,000. Joseph M. Jenson, the compTainant, was one of the 
owners of a private bank called the Bank of Brigham City, and acted as Its 
président. ThiB Toltec Company had an aeeount with that bank, In which it 
had deposited funds aud against which it had drawn checks that were honored 
for more than six years. It had borrowed money of that bank about 50 tlmes, 
and had given Its notes, a land contract, and notes of third persons to it as 
seeurity for the repayment of the money it borrowed at varions times. The 
Box Elder Power & Light Company was a corporation authorized to biiy and 
lease land, and to buy, sell, operate, and deal in machinery and appliances to 
gênera te and dlstribute light and power. It was anxious to construct a new 
pipe Une, an eleetrie plant, and other improvements for the purpose of fur- 
nishing power and light to Brigham City, and to that end it had negotiated 
a contract of piirehase of pipe and other materials for about $9,735.08 from 
the Excelsiior Wooden Pipe Company; but the latter company had refused to 
enter into the contract of sale until the Power Company's promise to pay the 
purehas© price was guaranteed. The capital stock of the Power Company 
consisted of 1,000 shares, each of the par value of $100. 

Thereupon the Toltec Ranch Cdmpany and one Chase agreed with the Power 
Company that each of them would purchase ot that company 298 of its shares, 
and that In considération of the delivery of that stock to them they would 
pay to the Power Company $18,750, to be used by that corporation in the con- 
struction of its pipe line and eleetrie plant, and Chase agreed with the Toltec 
Company to deliver bis share of this stock to the Toltec Company and to au- 
thorize It to pledge it to secure the repayment of money it was to borrow. 
Chase performed his part of this contract, so that tbe Toltec Comimny ae- 
quired the tontrol of 498 shares of the stock of the Power Company. Tiie 
Toltec Company, Chase, and the Power Company then made this contract with 
the bank. The bank, at the request of the Toltec Company and the Power 
Company, agreed. In considération of the conveyance by the Toltec Company 
to Jenson as trustée of certain lands, which are the subject of this suit, aud 
of its pledge of the 498 shares of stock of the Power Company, to secure the 
repayment to it of the moneys. to be advanced by it, to guarantee the payment 
by the Power Company of the purchase price of the pipe and materials- to be 
bought by it of the Excelsior Company, and to pay its checks on account of 
this purchase price and on account of other expeuses of oonstructing its pipe 
line and eleetrie plant, to an amount not exceeding $18,750, and the Toltec 
Company agreed to convey the land and to pledge the stock to secure the re- 
payment to the bank of the moneys it should expeud, either on account of this 
guaranty or on account of the payment of the checks of the Power Company. 
In fulfillment of this agreement the Toltec Company conveyéd the land and 
the 498 shares of stock to Jenson as trustée ou June 25, 19(K5, the bank guar- 
anteed the payment of the purchase price of the pipe and materials on July 
3, 1903, and thereafter paid upon the checks of the Power Company $9,785.08 
for the pipe, and other sums for other expeuses of construction, so that the 
whole amount thus advanced by it was $16,386.30. On Kovember 2, 1903, the 
bank had paid out $14,000 of this amount, and it then requested tlie Power 
Company to exécute, and it did make, its promissory notes for that amount, 
and it paid interest thereon for about two years, but it bas never paid more, 
and It now dénies liability thereon. 

The Toltec Company refused to repay to the bank any part of the $16,386.30, 
and Jenson, who had become the sole owner of the claim of the bank, brought 
suit agalnst the Toltec Company and the Power Company, and prayed for 
a Judgment against each of them and for the sale of the land to pay the debt. 
The Toltec Company denied ail the material averments of the bill, and flled 
a cross-blll in which it alleged that the deed of the Toltec Company was be- 
yond the powers of that corporation, because it was made to secure the pay- 
ment of a guaranty of another's debt and to borrow money to pay the purchase 
price of the stock of another corporation, and it prayed that the complainant 
be required to reconvey the land to it, and that it niight be absolved f rom ail 
liability on account of its purchase of the stock of the Power Company. Issues 
were .loined on the allégations of the bill and answer by ail the parties to the 
suit, and upon the averments of the cross-bill by the Toltec Company ; but the 
Power Company was not made a party to the cross-suit. Evidence was takeu 
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wiikli o&tablislietl tjie facts that hâve beèn reclted In the earller part of this 
statement, and upon the final hearing the court dismlssed the blll, and en- 
tered a decree that the complainant should reeonvey the land to the Toltec 
( tompany, because its conveyance to Jenson to secure the guaranty of the bank 
and to secure its paj^ment of the checks of the Power Company was beyond 
the powers of the Toltec Company and dehors the authoriti' of Its président. 

Cornélius A. Boyd (Charles C. Richards, on the brief), for appellant. 

C. C. Dey (John A. Street, on the brief), for appellee Toltec Ranch 
Ce. 

Hiram E. Booth, E. O. Lee, and Cari A. Badger, for appellee Box 
Elder Power & Light Co. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as abovê). A 
corporation, like an individual, is bound to innocent third persons 
who act without reasonable cause to believe that a defect of power ex- 
ists, by the apparent authority with which it clothes its agent within 
the scope of his gênerai authority and within the powers of the corpo- 
ration, to the same extent as by the actual power it conf ers upon him. 
Merchants' Bank v. State Bank, 77 U. S. 604, 644, 19 L. Ed. 1008 ; 
Chicago, St. Paul, Minneapolis & Omaha Ry. Co. v. Bryant, 65 Fed. 
f)69, 973, 13 C. C. A. 249, S53 ; Dysart v. Missouri, Kansas & Texas 
Ry. Co., 122 Fed. 228, 231, 58 C. C. A. 592, 595. Where, without 
challenge by the other officers or stockholders of a corporation, an 
officer has exercised the power, within the gênerai scope of his actual 
authority and within the powers of the corporation to buy and sell 
property, to borrow money, and to secure its repayment by the pledge 
of a land contract and some of its personal property, to conduct ail its 
business, and to do thèse things in its name and on its behalf for such 
a length of time as to justify others in believing that his acts and his 
management were within his powers and were approved by his corpo- 
ration, its directors and stockholders, the corporation, its officers and 
stockholders, are alike estopped from denying, to the préjudice or in- 
jury of those who hâve acted in reliance upon his apparent authority, 
that he had actual authority to do acts of a similar nature on its be- 
half. Martin v. Webb, 110 U. S. 7, 3 Sup. Ct. 428, 28 L. Ed. 49 ; G. 
V. B. Mining Company v. First Nat. Bank, 95 Fed. 23, 30, 36 C. C. 
A. 633, 640. 

For more than six years before the transaction at issue, D. P. Tar- 
pey had managed ail the business of the Toltec Company, had bought 
and sold real and personal property for it and in its name, had bor- 
rowed money many times, and had secured its repayment, sometimes 
by the pledge of personal property and once by the assignment of a 
land contract. No stockholder or officer of the company had ever 
objected to any of his acts, and the bankers of Brigham City had no 
notice that any of them were disapproved or unauthorized. The 
corporation was expressly empowered under its articles of incorpora- 
tion to buy, to sell, to convey, and to mortgage its real estate and to 
hypothecate its personal property. Tarpey was its président, its gên- 
erai manager, and its treasurer, and he was expressly authorized to sell 
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and tb convey its land without the' signature upon its deeds of any 
other officer of the corporation. In this state of the case there is no 
escape from the conclusion that the Toltec Company and its stock- 
holders are estopped from denying that he had full authority to bor- 
row money for it and in its name, to secure the repayment of that 
money by a conveyance of its land, or by the pledge of its personal 
property, and to do any other act within the limits of the lawful pow- 
ers of the corporation. 

The Toltec Company, by Tarpey, requested the bank to guarantee 
the contract with the Pipe Company and to pay the checks of the 
Power Company to an amount not exceeding $18,750, and it agreed to 
and did conevy its land to Jenson, as trustée, in order to induce the 
bank to advance this money and to secure the repayment of it after it 
should be thus expended. The bank granted its request and paid out 
$16,386.30 thereon. The légal effect of this transaction vvas that the 
Toltec Company borrowed this amount from the bank and mortgaged 
its land to secure the payment of its debt. Why, then, should not the 
mortgaged land be applied to the payment of this obligation? Coun- 
sel answer, . because the Toltec Company had no corporate power to 
purchase the stock of the Power Company, so that it never owed that 
Company $18,750, and it had no corporate power to indemnify the 
bank for guarantying the obligation of the Power Company to pay 
the Excelsior Company for the pipe. In support of thèse propositions 
they cite décisions in suits to enforce contracts which were beyond 
the powers of the défendant corporations, such as Park Hôtel Com- 
pany V. Fourth Nat. Bank, 86 Ped. 742, 747, 30 C. C. A. 409 ; Hum- 
boldt Mining Co. v. American Manufacturing Min. & Mill. Co., 63 
Fed. 356, 361, 10 C. C. A. 415 ; Evans v. Johnson, 149 Fed. 978, 980. 
79 C. C. A. 488 ; In re S. P. Smith Lumber Co. (D. C.) 133 Fed. 620, 
631 ; De La Vergne Co. v. German Savings Inst., 175 U. S. 40, 59, 30 
Sup. Ct. 20, 44 L. Ed. 65 ; Vandagrift v. Rich Hill Bank, 163 Fed. 
823, 834, 90 C. C. A. 129 ; McCormick v. Market Bank, 165 U. S. 
538, 550, 17 Sup. Ct. 433, 41 L. Ed. 817 ; Ward v. Joslin, 186 U. S. 
143, 153, 32 Sup. Ct. 807, 46 L. Ed. 1093. But this is not a suit upon a 
contract beyond the powers of the défendant corporation. Conceding, 
without deciding, that the indemnity for the guaranty and the pur- 
chase of the stock were ultra vires the Toltec Company, how does that 
fjict bar the bank from the application of this security to the payment 
of the money borrowed of it by the Toltec Company? This is not 
a suit to enforce the Toltec Company's agreement to purchase the 
stock of the Power Company, or its contract of indemnity for the 
guaranty. Neither of those contracts is the basis of, or is in any way 
material to, this suit. Neither the bank nor Jenson was a party to 
the contract for the purchase of the stock, and the contract of indem- 
nity for the guaranty bas been executed and is not material to the 
validity of the contract of loan, because the latter contract is supported 
by ànother valuable considération which is within the powers of the 
Toltec Company. The payment of the checks of thé Power Company 
at the request of the Toltec Company was ample considération for the 
agreement to repay the money so advanced and for the conveyance 
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of the land to secure it ; and a contract or obligation which is executed 
by the promisee, and is sustained by a légal and valuable considération 
which the promisor had the power to give, may not be def eated be- 
cause the promisor also agreed to give another considération which it 
was beyond its corporate power to bestow. The promisee may waive 
the unauthorized considération and rely upon that which was within 
the power of the corporation. Lincoln Sav. Bank & Safe Deposit Co. 
V. Allen, 82 Fed. 148, 152, 27 C. C. A. 87, 91 ; Navigation Co. v. Win- 
sor, 20 Wall. 64. 70, 22 L. Ed. 315 ; Illinois Trust & Sav. Co. v. Ar- 
kansas City, 76 Fed. 271, 280, 22 C. C. A. 171, 180. 34 L. R. A. 518 ; 
Western Union Tel. Co. v. Burlington & S. W. Ry. Co. (C. C.) 11 
Fed. 1, 4, and cases cited in the note on page 12. 

The Toltec Company had undoubted power to borrow $16,386.30 
of the bank and to mortgage its land to secure the repayment of 
this money. It exercised that power. It borrowed the money and 
conveyed the land to secure its repayment. The only purpose of 
this suit is to apply that land, the title to which was conveyed by the 
Toltec Company to Jenson, to the purpose for which it was deeded, to 
the payment of that debt. But the bankers knew, say counsel for the 
Toltec Company, that the money which that company was borrowing 
from it, and which it requested the bank to pay to the Power Company, 
would be applied by the Toltec Company and the Power Company to 
the payment of the former's unenforceable obligation to pay for the 
stock which it had not the corporate power to buy. 

In Farmer v. Russell et al., 1 Bos. & Pul. 295, it was held that if A. 
is indebted to B. on a contract forbidden by law, and pays the money 
to C, for the use of B., a court will give judgment in favor of B., 
against C, for the money, although B. could not hâve recovered against 
A. In Armstrong v. Toler, 11 Wheat. 258, 273, 6 L. Ed. 468, goods 
of Armstrong, Toler, and others had been shipped from New Bruns- 
wick to the United States during the War of 1813, in violation of the 
law. They were seized by the government and delivered to the agents 
of the claimants on the stipulation of Toler to abide the event of the 
suit. Thereupon Toler delivered to Armstrong the latter's part of the 
goods, in considération of his promise to pay Toler bis proportion of 
any sum for which Toler might become liable if the goods were eventu- 
ally condemned. They were condemned. Toler paid their appraised 
value, and sued Armstrong for his proportion of it. Armstrong de- 
fended on the ground that his promise arose out of, and was made to 
carry out, the illégal contract of purchase and importation; but Chief 
Justice Marshall said: 

"The gênerai proposition stated by Lord Mansfield, lu Falkney v. Reynous, 
that If one person pald the debt of another, at his request, an action may be 
sustained to recover the money, although the original contract was unlawful, 
goes far in deciding the question now before the c-ourt. ïhat the person who 
paid the money knew it was pàid in discharge of a debt not recoverable at 
law has never been held to aller the case." 

The purchase of the stock by the Toltec Company was not prohibited 
by either the moral or the civil law. It was merely unauthorized. The 
bank did not request or induce the Toltec Company to make that pur- 
chase, and it never derived any benefit from it. It did not request the 
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Toltec Company to borrow money. of it to pay tlie cliecks of the Power 
Company for the construction of the electric plant and other improve- 
ments. On the other hand, the Toltec Company besought the bank to 
make the loan, and offered to convey, and did convey, its land to Jen- 
son, as trustée, to induce the bank to advance this money and to secure 
its repayment. This contract was not beyond the powers of the Toltec 
Company. The considérations which induced it, the debt and the con- 
veyance of the land to secure its performance by the Toltec Company 
on the one hand, and, on the other, the pi-omise to advance and the 
subséquent payment of the money, were new considérations subséquent 
to and apart from the purchase of the stock; and the fact that the 
bank knew that the money was to be applied, and was applied, to the 
payment of its purchase priée, constitutes no défense to this suit to 
en force its agreement to pay its debt for money borrowed. It is no 
défense, to a suit to enforce a contract that has been performed by 
the promisee to repay money loaned to or paid for another and to fore- 
close a mortgage to secure that repayment, that the lender or the payor 
knew that the borrower intended to use, or was using, the money for 
an illégal purpose, or a purpose beyond its corporate powers, where 
the lender or payor did not combine or conspire with the borrower to 
induce such a use and did not share in the benefits thereof. Wald's 
Pollock on Contracts (3d Ed.) 485 ; Armstrong v. Toler, 11 Wheat. 
.258, 873, 6 L. Ed. 468; Armstrong v. American Exchange Bank, 13;î 
U. S. 433, 469, 10 Sup. Ct. 450, 33 E. Ed. 747 ; Hanover Nat. Bank 
V. First National Bank, 109 Fed. 421, 48 C. C. A. 482; Kansas City 
Hydraulic Press Brick Co. v. National Surety Co. (C. C. A.) 167 
Fed. 496, 501; Waterbury v. McKinnon, 146 Fed. 737, 77 C. C. 
A. 294, 296; Ingraham v. National Sait Co., 130 Fed. 676, 681, 65 
C. C. A. 54, 59 ;, Taylor v. Mining Company, 79 Cal. 285, 287, 21 Pac. 
753; Blinois Trust & Sav. Bank v. Paciiic Ry. Co., 117 Cal. 333, 49 
Pac. 197, 201; Holman v. Johnson, 1 Cowp. 341; Faikney v. Revnous, 
1 Burr. 2069 ; Pellecat v. Angell, 2 Crompt., Mees. & Ros.", 311 ; Hodg- 
son V. Temple, 5 Taunt. 181 ; Marion Trust Co. v. Crescent Loan & 
Investment Co., 27 Ind. App. 451, 61 N. E. 688, 691, 87 Am. St. Rep. 
257; Wright v. Hughes, 119 Ind. 324, 21 N. E. 907, 909, 12 Am. St. 
Rep. 412 ; First National Bank v. Dovetail Body & Gear Co., 143 Ind. 
550, 40 N. E. 810, 812, 52 Am. St. Rep. 435 ; Tracy v. Talmage, 14 
N. Y. 162, 67 Am. Dec. 133; Thompson v. Lambert, 44 lowa, 239, 
245. 

There are other considérations, upon which it is unnecessary to 
dwell, which would lead to the same practical resuit in the case in hand. 
If the loan contract had been, like the contract to purchase the stock 
of the Power' Company, beyond the corporate powers of the Toltec 
Company, there would be no equity in the restoration to the Toltec 
Company of its land, or the restoration of the stock to the Power Com- 
pany, before the moneys which thèse corporations procured of the bank 
upon thèse securities were repaid to it. Courts of equity do not res*-ore 
money or property to corporations that hâve obtained them by means 
of contracts or conveyances beyond their powers, until those corpora- 
tions first restore the money or property they hâve secured thereby, 
or its value. He who seeks equity from thèse courts must first do 
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equity. Logan County Bank v. Townsend, 139 U. S. 67, 72, 77, 78, 
11 Sup. Ct. 496, 35 L. Ed. 107; Central Transportation Co. v. Pull- 
man's Car Company, 139 U. S. 24, 60, 11 Sup. Ct. 478, 35 L- Ed. 55 ; 
Pullman's Car Company v. Transportation Company, 171 U. S. 138, 
150, 151, 18 Sup. Ct. 808, 43 h- Ed. 108 ; Planters' Bank v. Union 
Bank, 16 Wall. 483, 21 L. Ed. 473 ; In re Hoyey's Estate, 198 Pa. 385, 
48 Atl. 311, 315 ; Dunlop v. Mercer, 156 Fed. 545, 553, 86 C. C. A. 
435, 443. 

The argument of counsel that thè Toltec Company derived no benefit 
from the loan contract because, at its request, the proceeds of it 
were paid to the Power Company, and hence that it could not be re- 
quired to return anything as a condition of the reconveyance of its 
property, has received careful considération. But it is not convincing. 
The Toltec Company obtained, and it never returned, but pledged to 
the bank, the stock of the Power Company. Notwithstanding the in- 
validity of its purchase, it was liable to the Power Company to return 
that stock, or to pay, not its purchase priée under the contract, but its 
value at the time of its conversion. It could not keep the stock with- 
out any Ijability. It kept it, and converted it to its own use by its 
pledge of it to the bank. While its contract of purchase was not 
enforceable, its possession of the stock and its conversion of it to its 
own use rendered it liable on the quantum meruit for the value of the 
stock at the time of its conversion, and this value, in the absence of 
other évidence, was its purchase price. Logan County Bank v. Town- 
send, 139 U. S. 67, 72, 77, 78, 11 Sup. Ct. 496, 35 L. Ed. 107. At the 
request of the Toltec Company the money which that company bor- 
rowed, $16,386.30, was applied to the payment of that liability, and 
under the rule and the authorities which hâve been cited above the 
Power Company cannot recover the stock until it repays to the Toltec 
Company this sum of money. It cannot, therefore, be held that the 
Toltec Company derived no benefit from this loan contract. It secured 
ail the benefit that could be derived from it, and the fact that the stock 
may bave become worthless since it caused this $16,386.30 to be paid 
on its liability is not material to this suit, because, if that payment had 
not been made, its liability to the Power Company would hâve been 
greater by that amount. 

The conclusion of the whole matter is that the loan contract and 
thé conveyance of the land to secure the repayment of the money were 
within the powers of the Toltec Company, and were enforceable, and 
that, if they had been ultra vires of that company, the bank fully per- 
formed its part of the contract, and the Toltec Company would not 
hâve been entitled to a reconveyance of its land until it had repaid the 
$16,386.30 and interest, which it received and applied to the payment 
of its liability to the Power Company. The évidence has convinced 
that the bank advanced its money at the request of both défendants, 
and that they are both indebted to it therefor, but that between the two 
défendants the Toltec Company is the principal debtor and the Power 
Company its surety. 

The decree below must be reversed, and the case must be remanded 
to the Circuit Court, with directions to dismiss the cross-bill, to ascer- 
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tain the amount of the debt, and to enter a decree for the complainant 
for the relief prayed in his bill. It is so ordered. 

NOTE. — The following is the opinion of Marshall, District Judge, In the 
court below: 

MARSHALL, District Judge. The plaintiff seeks to bave a deed executed 
in the name of the Toltec Ranch Company declared a mortgage to secure two 
certain promissory notes made by the défendant the Box Elder Power & 
Ijight Company, and a balance of an open account against that défendant, and 
for a foreclosure of the mortgage. The indebtedness, while in the name of 
the Box Elder Power & Llght Company, is alleged to be the indebtedness of 
both of the défendants. The answer of the Toltec Ranch Company dénies 
Its llabillty for this indebtedness, and allèges a want of authority to enter into 
the transaction in the corporation, and also In its président, who executed 
the deed, and by cross-bill seeks to hâve a reeonveyance of the property so 
deeded, and also to bave declared void a subscription to one.-half of the capital 
stock of the Box Elder Power & Light Company. No subpœna was sued out 
on this CToss-bill ; but it was served on the counsel for the plaintiff, and the 
plaintiff bas answered. No service was had on Its codefendant, and no answer 
interposed by that défendant. The Box Elder Power & Llght Company an- 
swered the plaintiff's bill and admitted the exécution of the notes, but alleged 
that the indebtedness was that of D. P. Tarjjey, or of the Toltec Ranch Com- 
pany, and that its notes were uuauthorized, beeause given as sécurity for the 
debt of another. 

The facts, so far as necessary to a décision, are thèse: D. P. Tarpey, the 
président and gênerai manager of tlie Toltec Ranch Company, in the name of 
that Company, undertook to subscribe for one-half of the capital stock of the 
Box Elder Power & Llght Company, and, in payment of this subscription, 
agreed to pay to the crédit of that company Into the Bank of Brigham City 
(a copartnershlp composed of the plaintiff, Jensen, and John Plngree), the 
snm of $18,500. The Box Elder Power & Light Company needed ready money, 
and also required a bond for the exécution by it of a certain contract it had 
entered into. Tarpey and the offlcers of the Box EDder Power & Light Com- 
pany entered into an arrangement wlth the Bank of Brigham City, by which 
the bank executed the bond and agreed to advance the needed money, and Tar- 
pey, to secure it, in the name of the Toltec Ranch Company, executed the 
deed in question, and also pledged to it one-half of the capital stock of the 
Box Elder Power & Light Company so subseribed for. Throughout the trans- 
action Tarpey acted in the name of, and under the clalmed authority of, the 
Toltec Ranch Company. That company, by its articles of incorporation, was 
authorized "to carry on the business of buying, owning, holding, leasing, hir- 
ing, eontractlng for, selling, mortgaging, hypothecatlng, trading, trafllcking, 
managing, and generally dealing in land and live stock ; also for the purijose 
of carrying on a gênerai merchandise and mining business in the United 
States of America, the republic of Mexico and the Dominion of Canada." By 
resolution of the board of dlrectors of the Toltec Ranch Company, D. P. Tarpey 
was authorized "to sell or contract to sell any and ail such parts of the real 
estate of the said company and any and ail water rights of the sald company 
to whomsoever he may see iit, on such terms and conditions and for such. 
prlces as he may deem advlsable, and exécute, in the name of the comjMuy, 
deeds or contracts for deeds conveylug the land or lands and water to such 
parties as may be necessary, and he is further empowered to affix the name 
and corporate seal of said company to ail such instruments" ; and this appears 
to hâve been the only express authority vested in him, and was the resolution 
recited in the deed to the plaintiff as authority for its exécution. 

D. P. Tarpey's relations to the Toltec Ranch Company were somewhat in- 
definite. He came to Utah from Callfornia wlth money furnished by his 
brother, M. F. Tarpey, for the purpose of dealing in rallroad land. The in- 
ference seems justifled that at that tlme the interest of M. F. Tarpey was that 
of a créditer, and the entire profits pf the enterprise were understood to be- 
loiig to D. P. Tarpey. After some years of such dealing, and after M. F. Tar- 
l)ey had advauced a large sum of monëy, aiid profit had not resulted, the Toi- 
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tee Ranch Company was formed to take over the business. About one-quartei- 
of its stock was then Issued to M. F. Tarpey, trustée, and one share was is- 
sued to each director, Including D. P. ïarpey. The remainder of the shares 
were held In the treasury of the company. The stock held by M. F. Tarpey. 
trustée, was to secure hini for his advances. Some time tbereafter, but piior 
to the transaction in question, there was an accounting between M. F. Tarpey 
and the company, at which it was determined that the corporation owed M. 
F. Tarpey $57,500, and ail of tlie treasury stock was then issued to hiin as 
trustée. It is fairly to be ihferred that ail of this stock was held by hini to 
secure the repayment of liis advances. There seems to hâve been no definite 
agreement as to the ownership of the stock after tlie payment of the indebted- 
ness of the company ; but, in view of the prior transactions between the brotb- 
ers, it is probable that any net profits were tacitly understood to belong to D. 
P. Tarpey. After a certain period in the history of the company M. F. Tarpey 
became distrustful of the business capacity of his brotber, and intended that 
the ultimate profits of the spéculation sbould be giveu to D. P. Tarpey's wife 
and children ; but there is no évidence that D. P. Tarpey ever assented to this, 
and it is not important hère. 

The argument is made that D. P. Tarpey was in fact the Toltee Ranch Com- 
pany and could embark it In any business that be wisbed. This cannot be eon- 
ceded. The state chartering a corporation has an interest that such corpora- 
tion be restricted to the business It is authorized to transact. and tlie credit- 
ors of the corporation bave an especial interest in such restriction. M. V. 
Tarpey was the only substantlal shareholder, and, even if the shares held \yy 
him were for his protection as a créditer, it was neeessary for that protection 
that the company should not be permitted to embark in any siwculatlon for- 
eign to the business it was authorized to transact. It is next contended that 
the Toltee Ranch Company is estopped to plead ultra vires because it had held 
D. P. Tarpey out as an unlimited iigent. There is no évidence that any ofilcer 
or agent of the company, other than D. P. Tai-pey, ever had any notice of the 
particular transaction until after its completion and shortly before its ré- 
pudiation to the plaintiff's knowledge, or that the company ever received any 
benefit from it. There is, llkewise, no évidence that any such ofincer or agent 
ever had any notice of any similar transaction ou the part of D. P. Tarpey. 
or of any attempt by him to transact business in the name of the company 
which was beyond its corporate powers. So that there is nothing in the rec- 
ord on which to predicate the plaintiff's contention. Beyond this, the want of 
power inhered in the corporation. It is not a case of the failure to observe 
some formality in the doing of an act the cori)oration was comi)etent to jjer- 
form. The attempt bere was to do something that the corporation could not 
do in any form, and was, therefore, ultra vires in its strict seuse, and conld 
not be ratified. Ail of the facts were known to the plalntiff at the time of 
the exécution of the deed, except, perhai^s, the exact corporate powers of t\w 
Toltee Ranch Company ; and ot those powers he was re(iuired to take notice 
when he undertook to transact business with that company. 

It follows that the case of the plaintifï against the Toltee Ranch Company 
wholly fails, and that the défendant is entitled to a decree on its cross-bill 
for a reconveyance. No relief can be granted to the Toltee Ranch Company 
against the Box Elder Power & Light Company in respect to the subscription 
for shares, because no service of the cross-bill was had on that company, nor 
has it voluntarily appeared to it. No relief can be given the plaintilï on the 
notes of the Box Elder Power & Ligbt Company, because the equity of the 
plaintifC's bill bas wholly failed, and its reuiedy ou the notes is at law. The 
principle is stated in Dowell v. Mitcbell, lOô U. S. 430, 432, 2(i L. EU. 1142. 
that "the rule is that, where a cause of action cognizable at law is entertained 
iri equity on the ground of some équitable relief sought by the bill wiiich turji.s 
out cannot, for defect of proof or otiier reason, be granted, the court is wlth- 
out jurisdiction to proeeed further, and should dismiss the bill without préj- 
udice." No relief was sought by the plaintifC vtith respect to the shares of 
the Box Elder Power & Light Company held by him. 

The bill of the plaintift' wlTl be dismissed without préjudice to an action 
at law on Its notes and indebtedness, and the défendant the Toltee Ilauch 
Company will bave a decree for the reconveyance of its laud. 
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MESA MARKBT OO. y. CBOSBT et aL 

(Circuit Court of Appeals, Eaghth Circuit October 11, 1909.) 

No. 2,842. 

1. Landlobd and Tenant (§ 5*) — Contracts of Sale — Yaliditt of Condi- 

tion— Conversion OF OONTBACT INTO LEASE ON DjEEAtTLT. 

A provision In a contract for the sale of real estate, under whicti tlie 
purcliaser Is given possession, tliat if he stiall make default in tlie per- 
formance of any of hls engagements tlie vendor may résume possession 
and termlnate ail rlghts of the purehaser, and that in such case the con- 
tract shall become one of lease, and any payments by the purehaser or Im- 
provements made on the property shall be considered as rental, is valld 
and enforceable. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. § 3 ; 
rtec. Dig. § 5.*] 

2. Vendob and Purchaser (§ 148*)— Bkeacii of Contract et Vendok— De- 

,MAND POB PaYMENT IN PARTICULAB MANNBR. 

Where vendors of real estate in Colorado resided in Boston, in the ab- 
sence of a contrary provision in the contract, the purchase money was pay- 
able there ; and where tender of the deed was made by their agent in Colo- 
rado, a demand for payment by certlfied cheek was for less than legally 
demandable, and did not constitute a substantial breach of the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
293 ; Dec. Dig. § 148.*] 

3. Vendor and Purchaser (§§ 133, 350*)— Action bt Purchaser foe Bbeach 

OF Contract— Defect in Title — Bueden of Pkoof. 

Under a contract for the sale of real estate, whlch required the ven- 
dors to convey "by a good and sufficient warranty deed in the usual 
form," they are not bound to convey by a title deduclble of record; and 
where the purchaser refused to accept the deed tendered, and sued at law 
for damages for breach of the contract, on the ground that the deed ten- 
dered did not comply with its requlrements, he assumes the burden of 
provlng that It did not convey a good title. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
234r-237; Dec. Dig. §§ 133, 350.*] 

4. COVENANTS (§ 68*)— COVENANTS liUNNING WITH THE LaND— COVENANT BY 

Contract Purchaser to Keep Buildings in Hepaib. 

In a contract for the sale of real estate, under whlch the purchaser is 
given possession, and which provides that it shall be binding on the heirs, 
executors, assigns, and suceessors of the respective parties, a covenaut 
by the purchaser to make ail repairs projjer and needful for the suitable 
maintenance of the buildings and improvements then on the property is 
one which runs with the land and is binding on an assignée of the pur- 
chaser. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. §§ 65, 66; Dec. 
Dig. § 68.*] 

5. Appeal and Ebrob (§ 173*)— Issues and Questions in Loweb Couet— As- 

SERTiNa New Défense in Appellate Court. 

Where the answer to a cross-complaint in an action at law, pleading 
a counterclaim, was merely a gênerai déniai, and the issue of fact thus 
Joined was trled, submitted to the jury, and determlned without objection, 
and without any other défense to the counterclaim heing suggested, the 
question whether défendant was barred by estoppel from maintaining 
such counterclaim cannot be considered for the flrst time in the appellate 
court 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1102; 
Dec. Dig. § 173.*] 

Philips, District Judge, dissenting. 
•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by the Mesa Market Company against Henry V. Crosby, as 
administrator of the estate of Lucy Crosby, deceased, and others. 
Judgment for défendants on cross-com plaint, and plaintiff brings error. 
Affirmed. 

This was an action at law brought by the Market Company to recover dam- 
ages for an alleged breach of an agreement made by défendant Crosby and 
otlier heirs of one Henry D. Fales to sell and couvey to plaintilî's asslgnor. 
the Colorado Implenient Company, certain lots of ground sltuate in the city 
of PiieWo, Colo. ïhe agreement bore date May 6, 1809, and obligated the heirs, 
upon the paymeiit of $12,000 in certain installœents and at certain flxed times., 
to sell and convey "by a good and sufflcient warranty deed in the usnal form" 
the lots in question to the Implement Company. It provided that possession 
be forthwith giveu to the Iinplement Company, and retained by It until de- 
fault should occur in the performance of sonie of the stipulations of the agree- 
ment on its part ; that the Iniplement Company aod its suceessors should pay 
ail taxes and assessments as and when they became due, and make ail re- 
pairs proper and needful for the suitable maintenance of the buildings and 
improvements on the premises ; that upon default by the Implement Company 
in the performance of any of its engagements the heirs sliould hâve the option 
to résume possession of the premises, Includiug improvements made thereon, 
and thereby terminate ail rights of the Implement Company under the contract ; 
and in such event any installmeuts of the purchase priée whieh miglit hâve 
been paid and any improvements vvhich niight hâve been made were to be con- 
sidered as the rental of the premises during occuiiancy by the Implement Com- 
pany. It was alleged in the complaint that although the plaintiff was ready, 
willing, and able to make full i>ayment, as permitted by au alternative provi- 
sion of the contract allowing anticipation of final payment, in 10O5, and al- 
though tlie plaintiff then tendered such jiayment and demanded the required 
deed of conveyance, the défendants declined and refused to mal^e it uniess 
the plaintiff would ])My the further suni of $3.25, whieh the défendants claimed 
to hâve been compelled to pay for télégraphie service eonnected with the deal, 
and would also make the payment of the amount due in the form of a eertified 
check payable to William P. Haie. It was claimed that thèse requirements 
were unwarranted, and constituted a breach of the contract by défendants, 
whieh justified plaintiff in refusing to accept the deed tendered by them. 
Plaintiff also alleged that the défendants broke the contract by refusing to 
exécute and tender to it "a good and sufflcient warranty deed in the usual 
form," in this: ïhat the deed offered did not convey a marketable title de- 
ducible of record. 

The défendants, for answer to the complaint, denied that plaintiff was ready, 
able, or willing to pay the amount due as required by the contract, and denied 
that plaintiff ever tendered such an amount to the défendants, but averred 
that they were ready and willing to convey a good and sufflcient title by war- 
ranty deed in the usual form to plaintiff, and offered to do so, but that plain- 
tiff' wlthout lawful excuse refused to reçoive the same and make payment 
therefor, according to the terms of the contract. Défendants then by way of 
cross-complaint or counterclaim alleged that the plaintiff, while in possession 
of the premises as assignée of the Implement Company from March 25, 1902. 
until March 6, 1906, falled to màke the repairs thereon whieh were proper 
and needful for the suitable maintenance of the premises, aud thereby violated 
the stipulation of the contract obligating the Implement Company and its 
suceessors so to do, and damaged the défendants in the sum of $5,000, for 
whieh they prayed judgment against the plaintiff. The answer to this cross- 
complaint merely denied that plaintiff had falled to make the required proper 
and needful repairs, 

Upon thèse issues the cause went to trial before a jury. The court in- 
structed a verdict in favor of the défendants on plaintiff's cause of action, 
and submitted the issue of fact tendered by the counterclaim to the jury for 
174 F.— 7 
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Its deteftnliïatloii. ïhe Jury found for défendants thereon, and assessed thelr 
damages in the sum of $750. Tliereupon the case was brought hère on error. 
The eijrors assigned are that the trial court erred in Instructing a verdict for 
the défendants upon plalntlfCs cause o( action for two reasons: First, be- 
cause the évidence showed that the défendants exacted, as a condition to thelr 
conveylng the property to the plaintiff, the payment of $3.25 for naoney pald 
by theni for telegraphlng Incident to closing the deal, and also required pay- 
ment of the amount due under the contract in the form of a eertlfied check 
payable to William P. Haie ; and, second, because the record showed that the 
défendants did not and could not ofCer to convey the premises "by a good and 
sufficient warranty deed in the usual form," as required by the contract, in this: 
That they did not and could not tender a marketable or perfect title as shown 
by the land records. It is also claimed that the court comniitted certain errors 
in submitting the counterclaim to the jury, which vvill be stated in the opinion. 

Miles G. Saunders and Alva B. Adams, for plaintiff in error. 
Robert S. Gast, for défendants in error. 

Before HOOK and ADAMS, Circuit Judges, and PHII.IPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the facts as above). To avoid 
unprofîtable répétition, the Implement Company and its assignée, the 
Mesa Market Company, will be ref erred to indiscriminately in this 
opinion as the purchaser, unless otherwise specified. 

The contract in question was primarily one for the sale of real estate. 
The purchaser was to be given quiet and peaceable possession, and 
any défault in the performance of the undertakings imposed upon it 
entitled the vendors to résume possession and terminate the right to 
purchase. If the option should be exercised, ail installments of pur- 
chase price paid and ail improvements added to the premises were to 
be rfigardèd as rental of the premises during the occupancy of the pur- 
chaser. In other words, the lawful exercise of the right to résume pos- 
session ipso facto converted the contract of sale into one of lease. 
There is abundant authority to the proposition that where a purchaser 
goes into possession of premises under a contract of purchase, and aft- 
erwards makes default and refuses to complète the purchase, he may 
be treated as a tenant at the option of the vendors, and be held liable 
for use and occupation, even without a stipulation in the contract to 
that eflfect. 3 Warvelle on Vendors, § 883 ; Whittier v. Stege, 61 Cal. 
238; Woodbury v. Woodbury, 47 N. H. 11, 90 Am. Dec. 555 ; Patter- 
son V. Stoddard, 47 Me. 355, 74 Am. Dec. 490; Smith v. Wooding, 20 
Ala. 334. 

But we are not compelled to so hold in this case, because the contract 
of purchase by necessary implication of its provisions créâtes the rela- 
tion of landlord and tenant as a conséquence of default by the pur- 
chaser in the performance of its engagements. In October, 1905, the 
vendors asserted the right to résume possession because of a default in 
the payment of $4,000 which became due, as a part of the purchase 
price, on May 6, 1905, and later, in March, 1906, secured possession 
by a voluntary surrender thereof by the purchaser, not, however, until 
they had instituted a suit for that purpose. The évidence conclusively 
shows the failure to make the required payment by the purchaser 
and the exercise of the right to terminate the contract obligation to sell 
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by the vendors. Thèse propositions are not seriously controverted ; 
but the purchaser's contention is that prior to such termination it ten- 
dered the amoiint due according to contract, and that the tender was 
wrongfully refused. 

The contention of the vendors is that the purchaser never tendered 
payment at ail, but that they were ready to and did tender a conveyance 
conforming in ail respects to the requirements of the contract, and that 
the purchaser refused to accept and pay for the same. The controversy 
between the parties is, therefore, reduced to a question as to which 
first committed a breach of the contract. 

Much discussion was had by counsel as to whether the Market 
Company made a légal tender of the purchase price of the lots, as 
it was required to do before demanding a deed (Michigan Home Col- 
ony Co. V. Tabor, 141 Fed. 332, 72 C. C. A. 480) ; but this need not 
be considered by us. The parties seem to hâve passed beyond that 
issue by continuing negotiations for the consummation of the deal 
thereafter, and the only questions for our considération, according to 
the assignment of errors, are (1) whether the vendors first broke the 
contract by exacting as conditions to making the conveyance the pay- 
ment of the télégraphie charges and requiring that payment be made 
in a certified check as already stated; (2) whether they did so by not 
tendering a deed conveying a marketable title — that is, one deducible 
of record. Of thèse things in their order. 

Little attention need be given to the claim that the contract was 
broken by demanding payment of the télégraphie charges. That was 
a trifling matter, and during subséquent negotiations the demand was 
waived, and the matter was left exclusively to the plaintiff's sensé of 
fairness. lyittle also need be said concerning the next question. The 
vendors lived in Boston, and, if a proper légal tender was made to 
their agent in Colorado, it should hâve been in lawful money. The 
demand for a certified check was not for a check or other exchange on 
Boston, which, being the place of défendants' résidence, in the absence 
of a provision of the contract to the contrary, was the place of pay- 
ment, and the place where the tender should hâve been made, but was 
for a certified check merely. This demand would bave been satisfied 
by a certified check drawn on a bank at the home of the purchaser in 
Colorado, and, if made, was for less than the vendors were entitled to, 
and constituted no substantial breach of the contract. 

The real contest was not over thèse trifles, but arose over the con- 
ceded fact that the vendors did not tender a deed to the purchaser con- 
veying a title shown by the land records of the county where the land 
was situated to hâve stood in their names. The contract, signed by 
Lucy Crosby, Herbert W. Hastings, Ada F. Gates, and Sophia W. 
Watson, obligated them to sell and convey the described lots by "a 
good and sufficient warranty deed in the usual form," and recited as 
an accepted fact that they constituted the only heirs at law of Henry D. 
Fales, deceased. The deed tendered was a warranty deed, signed and 
acknowledged by Lucy Crosby, Ada F. Gates, Sophia W. Watson, and 
Elizabeth E. Hastings, and contained the f ollowing récital : 

"The said premises were part of tlie estate of Henry D. Fales, deceased In- 
testate, of Brookfleld aforesaid, the said Lucy Crosby, Ada F. Gates, and 
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Sophia W. Watson, togetlier with Herbert W. Hastings, of sald North Bi'ook- 
fleld, belng the sole lielrs at law of the said. Henry D. Fales, and the sald 
Bllzabeth E. Hastings being the widow and sole heir at law of the said Her- 
bert W. Hastings, deceased intestate. Référence is hereby made to the records 
of tEe probate court in and for the couuty of Worcester aforesaid ; adminis- 
tration having been taken ont on the estate of the said Henry D. Fales May 
16, 1890, and administration having been talieu out on the estate of the said 
Herbert W. Hastings, Septeuiber 4, 1900." 

It thus appears that the deed tendered was executed by the parties 
who agreed to do so, except in so far as Herbert W. Hastings was 
concerned. So far, then, there was a strict compHance with the obhga- 
tion to convey. Mr. Hastings having died, Mrs. Hastings, represent- 
ing herself to be the widow and only heir at law of Mr. Hastings, 
joined with the other défendants in the following covenant of warranty 
found in the deed : 

"That they are woll seised of the premises above couveyed as of good, sure, 
perfect, absolute, and Indefeasible estate of inheritanee in law in fee simple, 
and hâve good right, full power, and authority to grant, bargain, sell, and 
convey the same, in manner and form aforesaid, and that the same are free 
and clear from ail former and other grauts, bargains, sales, liens, taxes, assess- 
uients, and incuuibrances of whatsoever klnd or nature soever." 

By thèse and other covenants the deed purported to be, and was 
without doubt, "a warranty deed in the usual form," warranting that 
the grantors were possessed of a good, unincumbered title in fee simple 
absolute to the premises conveyed. The deed tendered, therefore, re- 
sponded to the obligation imposed upon the vendors by the contract. 
If the vendors failed to convey or ofïer to convey the lots as required 
by the contract, the purchaser had his élection of remédies. It might 
bave rescinded the contract and recovered back any part of the pur- 
chase price which it had paid, or it might bave affirmed the contract 
and resorted to a court of equity to secure spécifie performance by the 
vendors, or it might, as was donc in this case, hâve sued the vendors 
at law for damages for the breach of the contract. It elected to 
pursue the last-mentioned remedy. It went into a court of law and 
tendered an issue, namely, that the défendants, the vendors, did not ten- 
der to it a sufficient deed as required by the contract. It apparently did 
not désire the lots on the terms of the contract. It rejected the équi- 
table remedy, by which it might bave secured them upon terms possibly 
requiring a démonstration of title of record, but chose the strict action 
at law to recover damages for a breach of the contract. 

In doing so it assumed the usual burden of proving the affirmative 
of the issue tendered by it. It matters not that this was négative in 
its character. The right of recovery depended upon proof that the 
vendors failed to tender a deed conveying good title. Neither the 
contract nor the pleadings based thereon imposed any obligation upon 
the vendors to convey a title deducible of record, and the mère fact 
that the one tendered does not appear to be such a title constituted no 
breach of the contract. A marketable title, or one deducible from the 
land records, is one which equity often requires to be established in 
suitsfor spécifie performance by vendors against purchasers, and the 
numerous authorities cited by plaintifï in its brief, viewed in the Hght 
of the équitable issues presented in those cases, cannot be gainsaid or 
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questioned ; but they hâve no application to actions at law, like the 
présent, where the right of recovery dépends, not upon équitable con- 
sidération, but upon proof of a spécifie breach of the contract sued on. 
Maupin, in the second édition of his treatise on Marketable Title 
to Real Estate, says, in section 2 : 

"A distinction is to be obperveU between tlie action to recover damages for 
breaeh of tlie contract or failure of the title and au action to recover baclj tlie 
purcliase money, in this respect, nauiely: That in the former action ttie plain- 
tlff cannot recover unless lie shows that the title is absolutely bad, while in 
the latter he will be entitled to a return of the purchase money if there be a 
reasonable donbt about the title." 

And in section 283 he says: 

"If a purchaser sues to recover damages against hls tendor for breach of 
the contract, it is not enough to show that the title has been deemed insuffi- 
cient by conveyaneers. He must prove the title to be bad." 

In Meyer v. Madreperla, 68 N. J. Law, 258, 53 Atl. 477, 96 Am. St. 
Rep. 536, the Court of Errors and Appeals of New Jersey, after an in- 
teresting discussion of the différences between équitable and légal rem- 
édies for breach of contracts of sale, concludes its opinion thus: 

"To recover at law for a breach of s.uch a contract, it must be shown that 
the title tendered was not a title good at law. ïhe discretionary power of 
a court of equity with respect to a title which is doubtful, though good, is not 
wlthin the province of a court of law, or a jury therein. * * * jir. Sugden 
remarks: 'Whether courts of law were at liberty to foUow in the footsteps 
of equity, and to hold that a title may be too doubtful to be forced on a pur- 
chaser, is a question on which eminent .judges hâve diftered with each other, 
and even with theiuselves.' But, he adds, 'it appears to be ultimately settled 
that courts of law cannot adopt the «lultable rule, and are bound to décide 
the légal question upon which the right to recover must dépend.' " 

For want of proof, therefore, by the plaintiff, upon whom the burden 
rested, that the warranty deed as tendered failed to convey a good 
and unincumbered title in fee simple, the purchaser failed to prove a 
breach of the contract as made, and failed to establish the issue of 
fact upon which its right of recovery depended. It follows the court 
committed no error in directing a verdict for défendants on plaintiff's 
cause of action. 

Passing, now, to the counterclaim, whereby the vendors sought to 
recover damages from the purchaser for failure to make repairs, it 
may first be observed that many of the assignments of error are so 
gênerai as to require or permit of no considération at our hands, and 
many of them are not based on proper exceptions taken to adverse rul- 
ings. There are two, however, which fairly présent thèse questions : 
(1) Whether the Mesa Market Company, in accepting the assignment 
of the contract from the Implement Company, assumed the personal 
obligation resting on the latter company to make repairs ; and ( 2) 
whether the counterclaim, as pleaded by the défendants, stated a cause 
of action. 

In 1902 the plaintiff, Mesa Market Company, took an assignment of 
a contract which, according to its provisions, was liable to be con- 
verted into a lease, and from that date until March, 190G, it remained 
in possession of the premises, claiming ail the rights conferred by the 



102 174 FEDERAL RKroUTEK. 

contract upon its assigner. It brought this suit on one of its covenants, 
and sought to recover for its alleged breach. The last clause of the 
contract stipulated as follows : 

"It is xnutually agreed that this agreement shall be blnding upon the heirs, 
executors, assigns, and successors of the respective parties of the first and 
second parts hereof." 

From the foregoing it cannot be doubted that the Mesa Market 
Company became bound, as between it and its assignor, to keep the 
covenant pi the contract requiring its assignor to — 

"make any and ail repairs proper and needful for the suitable maintenance 
of such buildings and Improvements as are now on the said preniises." 

This stipulation, in our opinion, is also a covenant runnins with 
the land, and inures to the benefit and advantage of the vendors as 
against any assignée. The test is : If a covenant is such that its per- 
formance or nonperformance must affect the nature, quality, value, or 
mode of enjoyment of the demised premises, it is not a mère personal 
covenant, but one that runs with the land, and binds assignées of the 
covenantor, as well as the covenantor and his personal représentatives. 
Taylor's Landlord & Tenant (8th Ed.) §■§ 260, 361, 444, and cases 
cited. 

It is suggested, however, that there is some difficulty in enforcing 
this liabihty in the présent case, because of the fact that the vendors 
exercised the right of avoiding the contract for nonperformance by 
the purchaser, and availed themselves of their contract right to ap- 
propriate the amounts paid and the improvements made by the pur- 
chaser. This, it is said, is tantamount to an élection to forfeit the 
payments and improvements made by the purchaser, and exhausts the 
remedy of the vendors. The principles announced in Railway Co. v. 
McCarthy, 96 U. S. 258, 267, 24 L. Ed. 693, and Davis v. Wakelee, 
156 U. S. 680, 690, 15 Sup"". Ct. 555, 39 L. Ed. 578, are invoked to defeat 
the vendors' right to any other remedy than the one first resorted to 
by them. In other words, it is said they cannot "mend their hold." 
There are, in our opinion, two answers to this objection : First, the 
facts of this case do not warrant the application of that doctrine ; 
and, second, the pleadings do not permit it. 

As already pointed out in the statement of the case, the plaintiff, 
in its answer to the cross-complaint or counterclaim of the défendants, 
merely takes issue with the allégation of the cross-complaint that the 
plaintiff had failed to make the required and needful repairs. This 
issue of fact alone was joined, and no other défense was suggested by 
the pleadings. On this issue the case was tried below, and the trial 
court was not asked to pass on, and did not pass on, the question now 
suggested as décisive of the case; and, of course, no assignment of 
error is predicated on any adverse ruling on that question. Moreover, 
learned counsel for the plaintiff neither in the court below nor hère 
hâve made any such contention. In view of thèse facts, the question 
suggested is not before us, and we refrain from discussing it. 

The assignment of error that the counterclaim, as pleaded, states 
no cause of action, is, in our opinion, without merit. The défendants, 
by way of cross-complaint, set forth the covenant of the contract, 
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which required the purchaser to make any and ail repairs proper 
and needful for the suitable maintenance of the buildings and improve- 
nients, alleged its violation, and specified the particulars thereof. 
This was quite sufficient. In fact, \ve do not see how it could be made 
better. 

, Several errors in admitting évidence over plaintiflf's objections are 
assigned; but in most instances no exceptions were preserved to the 
rulings of the court. In such cases the formai assignaient présents no 
question of law for considération by the appellate court. Such as- 
signments as are based on exceptions duly taken at the time hâve been 
examined and found untenable. 

Some other questions were argued by counsel for plaintiff in error, 
ail of which hâve received careful considération ; but they fail to dis- 
close any prejudicial error of which it can complain, 
The judgment of the Circuit Court is affirmed. 

PHILIPS, District Judge (dissenting). After the best considération 
I can give, I find myself unable to concur in so much of the foregoing 
opinion as affirms the action of the Circuit Court in rendering judg- 
ment for the défendants on the counterclaim. The sixth paragraph of 
the contract between the vendors and the vendee provided as f ollows : 

"(6) The party of the second part [plaintiff in error] agrées that in case of 
any default of or failure to perform this agreement lu whole or In part, elther 
in the payment of Installments recited or in any respect whatsoever, upon 10 
days' written notice sent tlirough the United States mail addressed to the party 
of the second part, at Pueblo, Colo., this agreement shall be vold, and the party 
of the first part, its agents or représentatives, may immediately thereaf ter ré- 
sume possession of the premises hereln described, retaining whatsoever sum 
raay hâve been paid herennder, and any and ail improvements which may hâve 
been made on the said premises, and ail rlglit, title, and interest, in law and 
in equity, of the pàrty of the second part, shall terminate, and the party of 
the second part shall éver be debarred from ail rlghts, remédies, and actions, 
elther In law or in equity, founded upon or existing under this agreement; 
such sum and such Improvements so retained by the party of the first part 
i)eiug considered the rental of said premises for the time of occupation thereof 
by the party of the second part ; ail payments falllng due subsequently to the 
peaceable delivery of the said premises to the party of the first part being 
canceled." 

It will be observed that in case of any default or failure to perform 
the agreement in whole or in part, either in the payment of install- 
ments or in any other respect whatever, the option or right was given 
to the vendors, upon 10 days' written notice, to déclare the agreement 
void and to enter into possession. This élection the pleadings and the 
proof s show the vendors exercised. The pétition allèges : 

"That on or about October 1, lOO.j, tbe défendants served upon the plaintiff 
a written notice to give over and surrender possession of said premises, and 
declaring said contract repiidiated and canceled, and alleging as a rea.son for 
said répudiation that plaintiff and the said the Colorado Carriage & Imple- 
ment Company had failed to malve the payments required by said contract." 

This spécifie allégation was not denied in the answer. Both the 
pleadings as well as the évidence show that the notice to the plaintifï 
to quit and surrender possession was based entirely upon the ground 
that the vendee or its assignée had failed to make payment of install- 
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ments as required by the contract. Nowhere was the forfeitiire de- 
clared placed upon an'y other ground ; and no claim was ever asserted 
by the défendants respecting the contract being breached, by reason 
of the failure to keep the property in repair, until after this litigation 
arose between the parties. Having thus placed its right to déclare the 
forfeiture upon said spécifie ground, and having retaken possession 
of the property under such declared forfeiture, the law déclares that 
the défendants estopped themselves from afterwards asserting any 
other ground of default or dereliction on the part of the vendee or its 
assignée. In Railway Company v. McCarthy, 96 U. S. 267, 24 L,. Ed. 
693, the court laid down the following proposition : 

"Where a party gives a reason for liis conduct and décision totiehing any- 
thlng involved in a controversy, lie cannot. after litigation bas begun, change 
his ground, and put his eonduct upon anotlier and différent considération. He 
Is not permltted tlius to mend lais hold. He is estopped from doing it by a 
settled principle of law." 

This court applied the same doctrine of the law in Kansas Union 
Life Insurance Co. v. Burman, 141 Fed. 835, 842,73 C. C. A. 69, citing 
in support thereof a number of décisions to the efïect that where the 
party, in taking action or asserting a right, bases it upon spécifie 
ground, he cannot, after litigation arises between the parties, assume 
another position. In the Burman Case, where the plaintiff sued for 
breach of contract with him as agent for the insurance company, in his 
letter of résignation or retirement from the agency he placed his action 
upon certain designated failures on the part of the insurance company 
in keeping the contract, and when litigation ensued undertook to rely 
upon other ground. This court said: 

"This rule should bave especial application to this case, for the psilpable 
reason, that, had Burman assigned as a reason for resigning his agency the 
neglect to renew the license, he would hâve afCorded the company an op- 
portunity to remove the objection. By not assiguing the delay or omission as 
a reason for bis refusai to continue his agency, and making no claim in bis 
letter of résignation that the insurance company was unwilllng to go ahead 
with the salary contract, he in effect said such ground is not relied on." 

So hère the presumption of law is that, if the vendors had made 
the claim that the contract was not being kept on account of failure 
to make repairs of the building, the assignée might hâve saved its 
rights by making the required repairs and prevented forfeiture there- 
for. The very provision requiring 10 days' notice in the contract be- 
fore such forfeiture was to secure to the vendee its locus pœnitentise. 

More conclusively, yet, against the right to maintain the action set 
up in the counterclaim, are the express provisions of the contract that 
in the event of failure of the vendee to perform the agreement in whole 
or in part, either in the payment of installments recited or in any re- 
spect whatsoever, upon 10 days' written notice, "this agreement shall 
be void." It then proceeded to déclare specifically what the results and 
liabilities of the vendee would be in such event: (1) The vendor could 
immediately résume possession of the premises ; (8) retain whatever 
sums had been paid on the contract, and ail improvements made on the 
premises; (3) ail right, title, and interest, in law or in equity, of the 
vendee, should terminate, and the vendee should ever be debarred 
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from ail rights, remédies, and actions, either in law or equity, founded 
upon or existing under tlie agreement; (4) that such sum and the 
improvements so retained by the vendor should be considered as équiv- 
alent of rental of the premises for the time the same were occnpied by 
the vendee or his assignée ; and (-5) that ail subséquent maturing pay- 
ments should be cancelled. From which it is clear that the parties to 
the contract, in its very inception, stipulated among themselves, under 
seal, what the forfeitures, losses, and rights of the respective parties 
should be in the event of the declared forfeiture and retaking posses- 
sion by the vendor. They thus consented to put a certain and definite 
lirait to what the rights and losses should be. Neither party could add 
to or subtract therefrom. Parties hâve the right to make their own 
contracts, whether provident or improvident, and to affbc the liabilities 
for a breach thereof. The vendors having made their élection to re- 
take the demised premises, with the advantages of the specified for- 
feitures, whereupon the agreement should become void, they were pre- 
cluded from afterwards suing on the dead agreement to enforce other 
claimed liability under the contract. 

In Seanor v. McLaughlin, 10.5 Pa. 150, 30 Atl. 717. 32 L. R. x\. 467, 
the court, in discussing the question of the plaintifï's right to remé- 
dies either to treat the contract as in existence and predicate action for 
damages for breach thereof or to déclare forfeiture as therein pro- 
vided, said the party could not do both, "for the contract or obligation 
to which the bond was collatéral no longer existed." So he-re the con- 
tract gave the vendor the option to déclare it at an end for any breach 
thereof, and to enter and take possession, with an express enumeration 
of what the vendor in such instance could hâve or what the ven- 
dee should forfeit and lose. On the maxim "Facit cessare tacitum," 
no further right of action or liability could be predicated upon the 
agreement, which had become void by the declared act of the party. 
The vendee may hâve been in arrears in the payment of accrued taxes 
or premiums on the Insurance, or he might hâve paid one-half the 
purchase money. But, as the contract provided specifically what the 
conséquences of his derelictions might be in the event of the vendor 
declaring forfeiture and taking possession, he was in position to say : 
I will surrender the possession and submit to the spécifie conséquences, 
as they are exclusive of any and ail other liabilities. 

"The establislied rights and remédies for the breach of au agreement are 
as effêctually contracted for as the performance of the act stipulated." CresR- 
well Ranch & Cattle Co. v. Martindale, (33 Ted. 87, 11 O. C. A. 33. 

So in Warren-Scharf Asphalt Paving Co. v. Laclede Construction 
Co., 111 Fed. 695, 696, 49 C. C. A. 552, Judge Thayer, speaking of 
a cognate question, said : 

"ïhe parties to the agreement liad in miiid both a temporary and a per- 
manent suspension of the worlj. and, in language which caunot be misunder- 
stood, stipulated that the défendant company might suspend opérations, under 
the contract, either temporarily or permanently (that is, abrogsite tlie contract 
altogether), on 10 days' notice ; and as if to make their inirpose and intent more 
clear, and to put the matter bcyond disjmte, they further agreed that, if opéra- 
tions under the contract were suspended, the party of the flrst part should 
not hâve any claim for damages. In other words, the right was res^rved by 
the défendant company to put an end to the agreement at auy time on 10 
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days' nodce, wlthont llabillty for damages. It was entlrely compétent for the 
parties to enter into such an agreement." 

In Baltimore R. R. Co. v. Voigt, 176 U. S. 498, 30 Sup. Ct. 385, 
44 L. Ed. 560, the court said: 

"The right of private contract Is no small part of the liberty of the citizen, 

and the usual and most important fuuction ot courts of Justice Is rather to 

maintain and enforce contracts than to enable parties thereto to escape from 

their obligation, etc., nnless it cleariy appear that they contravene public 

, rlght or the public vvelfare." 

I Some doubt is expressed in the majority opinion as to whether or 
not the questions above discussed are properly presented to this court 
for review. The reply of the plaintifï to the counterclaim is in effect 
a gênerai déniai. It specifically dénies the allégations with respect to 
the alleged breach of the contract in not making repairs. It is now 
the well-recognized rule that matter of estoppel in such case need not 
be specifically pleaded, for the palpable reason that it is disclosed by the 
pleadings, the contract, and the évidence that the counterclaimant had 
made his élection to demand and take possession because of express 
claimed breach and no other. The counterclaim being based upon the 
contract alleged in plaintiff's pétition, and it appearing from the whole 
record and évidence that the damage claimed was for failure to 
make improvements, it was a matter of law as to whether or not the 
plaintifï was entitled to recover; and thèse questions were sufficiently 
raised bythe exceptions taken to the charge of the court, to wit: 

"Plaintifif excepts to the Instruction of the court, Instructing the jury that 
a Personal judgment may be rendered against tlie plalntiff upon the covenaut 
In the contract providing for the making of repairs." 

Among the assignments of error are the following: 

"The court erred in receiving and entering the verdict of the jury upon the 
Issues made by the défendants' counterclaim and plaintiff's replicatlon over 
plaintiff's objection and exception. 

"The court erred in instructing the jury that they should return a verdict 
against plalntiff on the issues presented by défendants' counterclaim, and in 
jiot Instructing them to return a verdict for the plalntiff thereon." 

It was a matter of substantive law, arising upon ail the évidence be- 
fore the court, that the défendant could not recover on the counter- 
claim. If so, it was error to instruct the jury that there might be a 
recovery. Therefore the exception to the charge and the assignment of 
error is broad enough to entitle the plaintifï in error to hâve the ques- 
tion of law revievved. 

The judgment based on the counterclaim, in my opinion, should be 
reversed. 
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CHESAPEAKE & O. RY. CO. v. STANDARD LUMBER CO. 

(Circuit Court of Appeals, Fourth Circuit. July 15, 1909.) 
No. 866. 

Cakbiers (i 32») — Discriminations — Contbact Giving PEErERENCE to 
Shippeb. 

A lumber eompany, wliich was a shipper of railroad ties, made a con- 
tract with a railroad eompany in 1899 by wliicli It agreed to build a tie 
hoist for loading tlts at a station, aud the railroad eompany agreed to 
haul its ties to h deslgnated point for $8.50 per car, and to return to the 
lumber eompany 10 per cent, of tlie freights so received to apply on the 
eost of the hoist untll entirely paid for, when it was to beeome the prop- 
erty of the railroad eompany. In the meantiine, however, it could be used 
only by the lumber compauy. The rate given was materially less than 
the published rate, wliich was charged other shippers. Hcld, that such 
contract was one designed to give the lumber eompany an undue préf- 
érence or advantage over other shippers, in violation of Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 (U. S. Comp. St. 1901, p. 
3155), and was illégal and uot enforceable in any part. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dlg.^| 
32.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

Action by the Standard Lumber Company against the Chesapeake 
& Ohio Railway Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

This is an action in assumpsit, brought by the Standard Lumber Company, 
a corporation of the state of Kentucky, against the Chesapeake & Ohio Rail- 
way Company, a corporation of the state of West Virginia, to recover $25,000 
damages for a breaeh of contract set ont in the déclaration, and hereinaiter 
prlnted in full. The déclaration clalms the rlght to recover, first, overcharge 
for freight; second, damages sufCered by the Standard Lumber Company by 
reason of the alleged Increase of freight rate over and above the amount set out 
in the contract; and third, the cost of building a tie hoist at Louisa, Ky., as 
provided for in the contract. At the tlme this contract was purported to hâve 
been made, the Interstate commerce act of 1887 (Act Feb. 4, 1887, c. 104, 24 
Stat. 379 [V. S. Comp. St. 1901, p. 3154]) was, in effect, prohibiting the mak- 
ing of any discrimination between shippers by a carrier, and, at the time the 
suit was brought, the Elklns act of 1903 (Act Feb. 19, 1903, c. 708, 32 .Stat. 
847 [U. S. Comp. St. Supp. 1907, p. 880]) was in force. The contract, as writ- 
ten, was between the Standard Lumber Company, the Chesapeake & Ohio Rail- 
way Company, and the Big Sandy Railroad Company; but it does not appear 
ever to hâve been executed by the Big Sandy Railtoad Company, and the 
Chesapeake & Ohio Railway Company, by its plea of non assumpsit, puts the 
plaintiff upon proof of the e.Yecution of the contract, and requires that the 
authority of the party who purported to hâve signed the same be shown. The 
alleged contract is as follows: 

"This mémorandum of agreement made and entered Into this 7th day of 
November, 1899, by and between the Standard Lumber Company, a corpora- 
tion organized and existlng under the laws of the state of Kentucky, party of 
the first part, and the Chesapeake & Ohio Railway Ompany and the Ohio & 
Big Sandy Railroad Company, parties of the second part, witnesseth: That 
the party of the first part is to build a tie hoist and Connecting tracks inter- 
secting the main Une of the Ohio & Big Sandy Railroad Company, just east 
of their dépôt in sald city, said tracks running through street, in Lou- 
isa, and the property leased by George Stevens & Company, of Tltusville, 

*For other «,a«es «ee same toplc & i humbeb in Dec. & Am. Dlgs. ]9C7 to date, & Rep'r lo&exe* 
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Peiinsylvania, iiortli to the Elg Santly river, ail at its own ptoper expense, ex- 
cept the rails, which are to be furnislied by parties of the second part ; and 
sald parties of the flrst part are tp maintaiii and operate the same and furnlsh 
to parties of the second part for transportatlon tles in car load lots, from 
tlme to tiine, until the matters hereinafter stated are consnnimated. In con- 
sidération of ail of which, the parties of the second part agrée that they wlU 
transport ail tles comlng over sald hoist, for party of the flrst part, from Lou- 
isa, Kentucky, to Huntington, West Virginia, at a uniforiu rate of $8.50 per 
car, and from the uet revenue accruing to the O. & O. By. Co. from such traf- 
fic shall be dedueted ten per cent., which shall be refunded to party of the 
flrst part in liquidation of sald expense for building said hoist and tracks, 
until the amount refunded shall equal the cost of construction of same, at 
which time the said hoist and traclcs shall be and become the property of par- 
ties of the second part. Sald cost to be ascertalned from ac-tual bllls of ex- 
pense to be furnished said C. & O. Ry. Co. from time to time, as the work 
progresses. 

"In testlmoiiy whereof, the parties of the flrst and second parts hâve eavised 
thelr liâmes and seals to be hereto afflxed by thelr properly authorized ofTi- 
cers, the day and date flrst above written. 

"Standard Luuiber Company. 

'Ter T. ,T. Reynolds, Très. 
"The Chesiipeake & Ohio Ry. Co., 
"Witness: By F. M. AVhlttaker, Frt. Tfc, Mgr. 

"E. B. En slow, 

"R. A. Jeffers." 

tJpon the hearing, the Chesapeake & Ohio Railway Company, hereinafter 
referred to as the "'railway compauy," the défendant below, demurred to the 
déclaration, which deniurrer was overruled, and it then flled the gênerai plea 
of non assumpslt, 

It Is contended by the complalnant that, at and prier to the tlme of the 
making of the contract above mentioned, the lumber company was engaged lu 
the purchase and manufacture of railroad cross-tles on and aloiig the Big 
Sandy river lu the state of Kentucky. "The lumber company, In order to get 
its tles to market, floated the same down the Blg Sandy river to Its niouth, 
where It emplies Into the Ohio river, at which point they were dlstributed by 
railroad or the Ohio river to the varions purchasers. At that tlme the rail- 
road company had buUt a branch Une from. Cattlettsburg, Ky., to the Blg 
Sandy river, to a place called Louisa, which is on the said rlvèr and about 25 
miles from its mouth, and thus came In compétition wlth transportatlon by 
means of the said Big Sandy river. It is also insisted by the plalntiff that the 
motive of the railroad company in entering into the contract was to secure 
the business which had tlierctofore been transported by the river, and that, 
accordingly, In compliance with the terms of the contract, the lumber company 
coustructed, at great expense, a tle hoist and Connecting track at Louisa, and 
commenced the delivery of tles to the railroad company in cars furnished by 
it ; that thls contlnued for about a year, when the railroad company advanced 
the rate of $8.50 per car of 200 tles, the cars havliig a capaclty of from 300 
to 400 ties. Later on the rate was changed to 5 cents per tie, making the rate 
from $10 to $17 and $18 per car; that the' lumber company contlnued to ship 
ties, but by reason of the contract pald the Increased rate under protest, and 
finally, iiot being able to continue its business at a profit at the rates given, it 
sold out its tie business. The com])lainaut below seeks to recover from the 
railroad company the freight charges in excess of thé amount set out in the 
contract, the damages sufCered by reason of its being unable to fulfill certain 
contracts made upon the faith of the contract rate, aud expenses incurred by 
it in building the tie hoist. 

The court below held that the contract on its face was a valld contract, and 
that the fact that it was not executed by ail the parties was not sufflcient 
ground for deniurrer, but that it was a question for proof as to whether it had 
been agreed to and carrled into efCect by the action of the railroad company; 
but the court further held that the railroad company had a riglit to change its 
freight rates, notwithstanding the contract, and that the lumber company 
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was not eiitillea to recover aiiything for overcharge or damages growlng out 
of t!ie change of rates, but that It could recover uiidçr the coutract wliatever 
tlie jury migbt find from tlie évidence it was entitled to for building tbe boist. 
The case was submitted to tbe jury under instructions from tbe court, and a 
verdict was found in favor of the luniber company in the sum of $4,439.54. 

F. B. Enslow (Simnis, Enslow, Fitzpatrick & Baker, on the brief), 
for plaintiff in error. 

C. N. Davis (C. W. Campbell, G. S. Wallace, and E. A. Marsh, on 
the brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). The 
hrst and second assignments of error are as foUows : 

"First. Tbe coutract is sliowii to be incomplète upon Its face, and tbere were 
110 allégations in tbe déclaration that the signatures of the Ohlo & Big Sandy 
Kailroad Company were walved by either of the parties, or tbat it was agreed 
upon and acquiesced in by the défendant witbout ever baving been signed by 
the Ohlo & Big Sandy Railroad Company; because, if the said coutract had 
been ratifled by the parties thereto, the déclaration should bave so stated, and 
suit sbould bave been brought agahist both parties; because the coutract shows 
on its face tbat, under the laws and statute governing railways and railway 
rates, tbe said oontract was coutrary to the statute, and ineaijable of being 
enl'orced, and not binding on either party. The trial court, however, taklng 
the View of the statute contrao' to tbe defendant's contention, overruled said 
demnrrer and perniitted tbe coutract to go to the jury as évidence of the al- 
lège d agreement, holding tbat, although the railroad company could not be 
permltted to malie a coutract as to rates, and vvould liave a right to change 
the same, still the plaintiff might recover in the action tbe money expended 
by It. The overruling of the demurrer and tbls vlew of tbe court as to the 
effect of tbe contra et Is assigned as the first error. 

"Second. At the tinie the contract was claimed to hâve been executed. 
namely, in November, 1809, up to the time of the first shipment of ties over 
said road, the légal rate on tles shipped over tbe Ohio & Big Sandy Railroad 
and tbe Chesapeake & Ohlo Kailway, from Louisa, Ky., to Huntington, W. Va., 
was 3 cents per 100 pounds, or about 6 cents per tle. The tarife arrangée! un- 
der tbe contract for ties over the hoist in question was $8.50 per car, or about 
4% cents pet tle, While the rate per car not taken over the boist was .$10, the 
différence of about one-balf cent i)er tle in favor of the plaintiff, wbo operated 
the hoist. The tarife sheets introduced in évidence on the examiuation of W. 
F. Hite, division freight agent, showed tbls to be tbe fact, and showed the 
discrimination in favor of the plaintiff. The défendant, taking the view that 
the contract under the circumstances was Illégal, and the lUegallty vitiated 
the same entirely and prevented the plaintiff from recovering on it, sought to 
show, in addition to the puhllshed rates, that the spécial rate allowed to tbe 
l)laintiflf and provlded for in tlie contract was a discrimination in favor of tbe 
l>lalntiff, not allowed to other shippers over the road under like conditions and 
like circumstances, and tberefore the wliole contract was void. The court, 
however, wbile taking the view of the case tbat the railway company could 
not give the spécial rate provided for In the contract, held that the défendant 
was, however, liable to tbe plaintiff in this action for the money expended, 
and, holding that view of tbe cause, refused to permit the défendant to show 
tbe jury the facts showing tbat said rate was a discrimination, and tbe al- 
lowance of 10 per cent, on the freight bills a rebate. The défendant also 
claimed that to allow the plaintiff to recover under tbe contract would be to 
jiermlt and make a discrimination in favor of the plaintiff over the other sbip- 
])ers, and therehy give the plaintiff an advantage over the other shippers of 
ties from Louisa on tbe same road and to the same destination, wbo were not 
[lermltted to particlpate in the rate claimed by the plaintiff or the advanta- 
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ges glven it, and that the whole contract was but an effort on the part of the 
plalntlff to obfaln an advantage In shipments under the contract; that said 
contract, not having been executed by the parties thereto, was never In fact 
In force, and that to allow the plalntlff to take advantage thereof would be 
In effect a violation of the Interstate commerce laws governlng rates and re- 
bates, and would permit the plalntlff to be repaid the expenses of transixirt- 
ing its ties from the river to the railroad, whlch expeuse was not paid to other 
shlppers and was Illégal in Its Inceptlon. And the défendant also claimed that 
If the plalntlff was permltted to recover for money expended In building a side 
track and a tle hoist for Its own benefit, to be used untll the rebates wera 
paid for the cost of construction, and that then the hoist and slde tracks were 
to go to the défendant, the plalntlff must show that It had complied with its 
contract, and had put Itself lu a position to transfer the track and hoist to 
the rallway Company ; and, taking this vlew of the case, it offered to prove 
that the rate made was not made for any other party except for the plalntlff. 
that no party was glven the same privilège, and. In addition, that the plain- 
tiff had never put Itself In a position to transfer the property to the rallway 
Company, but that It had itself sold and disposed of the greater part of the 
property, and applied the money to its own use, and had never conveyed the 
same, or offered to convey the tle hoist and slde track, with the rlght to use 
the same, to the company ; but the court, taklng a contrary view of the case, 
refused to permit the défendant to show the discrimination, or to show that 
the track and hoist had ever been constructed on land to which the plalntlff 
had a right, or on which it had made arrangements for the use thereof, or 
transfer to the rallway company on the payment of the cost thereof, and the 
défendant assigns this vlew of the contract and rullngs of this court hereunder 
as the second ground of error." 

Thèse assignments of error embody the main points involved in this 
controversy ; the principal question being as to whether the agreement 
between the Standard Lumber Company and the Chesapeake & Ohio 
Railway Company constitutes a valid contract, and this necessarily 
involves a considération of section 3 of the interstate commerce act, 
as well as section 1 of what is known as the "Elkins Act." Section 3 
of the interstate commerce act provides that: 

"It shall be unla.wful for any common carrier, subject to the provisions of 
this act, to make or glve any undue or unreasonable préférence or advantage 
to any partlcular company, • • • •• etc. 

Section 1 of the Elkins act, which was passed Februa.ry 19, 1903, 
reads as follows : ' . 

"That anything done or omltted to be done by a corporation common car- 
rier, subject to the act to regulate commerce and the acts amendatory thereto, 
which, if done or omltted to be done by any dlrector or offlcer thereof, or any 
receiver, trustée, lessee, agent or person actlng for or employed by such cor- 
poration, would constitute a misdemeanor under sald acts or under this act, 
shall also be held to be a misdemeanor committed by such corporation, and 
upon conviction thereof it shall be subject to like penalties as are prescribed 
in sald acts or by this act with référence to such persons, except as such pen- 
alties as are hereln changea. The wlllful fallure upon the part of any car- 
rier subject to sald acts to file and publish the tàriffs or rates and charges as 
required by said acts, or strictly to observe such tariffs untll chauged accord- 
Ing to law, shall be a misdemeanor, and upon conviction thereof the corpora- 
tion offending shall be subject to a fine of not lésa than one thousand dollars 
nor more than twenty thousand dollars for each offense ; and it shall be un- 
lawful for any person, persons, or corporations to offer, grant, or glve, or 
soliclt or accept, or receive any rebate, concession or discrimination in re- 
spect to the transportât! on of any property in interstate or foreign commerce 
by any common carrier subject to said act to r^ulate commerce and the acts 
amendatory thereto whereby any such property shall by any devlce whatever 
be transported at a less rate than that named in the tariffs publlshed and filed 
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by suuh carrier, as is requlred by sald art to regulate commerce and the acts 
ameridatory thereof, or whereby any other adyantage Is glven or dlscrimluation 
is practised. Every person or corporation, whether carrier or shipper, who 
sliall, knowingly, offer, grant, or glve, or soliclt, accept, or reçoive any such re- 
bates, concessions, or discrimination shall be deemed guilty of a mlsdemeanor, 
and on conviction thereof shall be punished by a fine of not less than one 
thousand dollars nor more than twenty thousand dollars: Provided that any 
person or any officer or director of any corporation subject to the provisions 
of this act or the act to regulate commerce and the acts amendatory thereof, 
or any receiver, trustée, lessee, agent, or person actlng for or employed by any 
such corporation who shall be convlcted as aforesaid, shall, in addition to the 
fine herein provided for, be iiable to imprisonment in the penitentiary for a 
term of not exceeding two years, or both such fine and imprisonment, lu the 
discrétion of the court. Every violation of this section shall be prosecuted in 
any court of the United States having jurisdlction of crimes wlthin the dis- 
trirt in which such violation was committed, or through which the transpor- 
tatlon may hâve been condueted; and whenever the offense is begun in one 
jurisdiction and completcd In another it may be dealt with, inquired of, tried, 
determined, and punished in either jurisdiction in the same manner as If the 
offense had been actually and wholly committed therein. • * * " 

The foregoing provision was adopted subséquent to the date of the 
agreement in question. At the time this contract was entered into be- 
tween the parties the interstate commerce act of 1887 was in effect, and 
this act prohibits the making of any discriminations between shippers 
by carriers. While the contract purports to be between the Standard 
Lumber Company, the Chesapeake & Ohio Railway Company, and the 
Big Sandy Railroad Company, it does not appear to hâve been executed 
by the Big Sandy Railroad Company, and this is assigned as one of 
the causes on demurrer by the railway company. 

The interstate commerce act requires: 

"That ail charges for services for handling property shall be reasonable and 
just; that no rebates, no drawbacks or other devlces by which any person 
shall pay, or the carrier recel ve, a greater or iess compensation shall be al- 
lowed; and that no undue influence or advantage shall be given to any person 
or traffic." 

By an additional act, passed March 2, 1889, the interstate commerce 
act was amended so as to compel the carrier by mandamus to give ail 
carriers similar terms and as favorable conditions as those given by a 
common carrier for traffic under similar conditions to any shipper. 
Where the parties to a contract agrée to do an illégal act, such agree- 
ment is void. Under the head of "Contracts," Cyclopedia of Law and 
Procédure, vol. 9, p. 569, it is said: 

"If the direct object of the parties is to do an illégal act, the agreement is 
void, and it is immaterial that either or both did not Isnow that the object was 
illégal ; for, as a gênerai rule. Ignorance of the law is no excuse." 

Are the terms of the agreement in question in violation of the stat- 
utes to which we hâve just referred? In other words, is the agree- 
ment as to rates void? Is such an agreement inherently unlawful? 
Are its terms and conditions unenforceable? Thèse are questions that 
must be carefully considered in determining the merits of this contro- 
versy. 

The railway company insists that it now has the right to complain 
of the illegality of the contract, and to escape payment by reason of 



112 174 FEDERAL EEPORTEK. 

such illegality, înasmuch as, at the time, the contract was made, both 
the commdri làw, as well as the act pf 188'î', expressly required a com- 
mon carrier to transport traffic for ail without unreasonable discrimi- 
nation, either in charges or the facilities of actual transportation. 
Southern Ry. Co. et al. v. Tift, 148 Fed. 1021, 79 C. C'A. 536. This 
case was affirrried by the Circuit Court of Appeals for the Fifth Cir- 
cuit, also in 306 XJ. S- 428, 27 Sup. Ct. 709, 51 h. Ed. 1124. 

It is insisted by the railway company that, in refusing to comply 
with this contract, it is simply obeying the plain mandate of the stat- 
ute, and that it would be liable under the Elkihs act, notwithstancîing 
the fact that said act was passed subséquent to the exécution of this 
contract. In the case of United States v. Great Northern Railway 
Company (C. C.) 157 Fed. 888, Hough, District Judge, in referring 
to this phase of the question, said : 

"First. Althougli it may be assumed tliat no indictment could hâve beeii 
found under tiie interstate commerce act against tiie carrying corporation, 
yet, tlie arrangement above ontlined was under lliat act alone illégal and un- 
enforçeable. Texas & Pacifie liy. v. Mugjr, 202 U. S. 242, ^(i ISup. Ct. 028, 50 
L. Ed.. 1011. The said uulawful arrangement was not completed uiitil 1904, 
whén' the moneys were paid. United Stijtes v. Hanley (D. C.) ,71 Fed. (!TD. 
When the transaction was completed the Elkins act had jnade each aud every 
part thereof notonly unlawful, but a crimina] offense. One part thereof, and 
certainly; the most important, was glviug the rebate and aecepting the same, 
aud it is a reflnenient of language to say that the rebate was giveh or aecept- 
ed until the amount thereof was paid. This occurred in 1904, aud this act 
was the crime complalned of in the indictnient. A sol vent contractor may be 
said.'to bave given some pecuniary advantage to another when be bas agreed 
to glve it, bis contract being enforceable in ordniary course of law ; but if a 
inan agrées to give anotlier au unlavpful pecuniary advantage, sometliing not 
enforceable at law at ail, it appears to me plaiu that the person to wboni the 
promise is made bas gotten nothing whatever until he bas received and pock- 
eted. the pecuniary fruits of such illégal arrangement. If the payment and ac- 
ceptance of the rebate constituted a crime in 1904, I do not think that the pas- 
sage of the Hepburn act prevented the finding of this indictment. On the con- 
trary, wlthin the period of the stutute of limitations, I think the Elkins act is 
in full force as to offenses couimitted prior to the passage of the Hepburn bill, 
and can add nothing to the yiews expressed in TJ. S. v. Standard OU Comi^any 
(D. C.) 148 Fed. 719, U. S. v. Chicago, St. Paul, etc., Ry. (U. G.) 151 Fed. 84, 
and the décision of this court, per Holt, J., in U. S. v. D., L. & W. Ky. (liled 
Feb. 14, 1907) 152 Fed. 209. 

"Second. Assuming that. the offense sought to be reached by this indictment 
is the giving — 1. e., the payiug— of rebate moneys in 1904, the Elkins act Is not 
ex post facto. It did not impose a punishmeiit for an act which was not 
punisbable when it was conimitted, nor did it impose additional punishmeut 
for such act, nor did it change the rules of évidence; and, if it did noue of 
thèse things, it does not transgress the constitutional limitation referred to." 

That the construction of the tie hoist in question inured to the bene- 
fit of the Standard Lumber Company, in that it gave such company a 
préférence over other companies similarly situated, is apparent from 
an inspection of the agreement. Iii other words, it cannot be denied 
that the payment back to a shipper, as in this instance, of 10 per cent, 
on the freight bills paid by the shipp'ér to the railway company, must 
necessarily resuit in the shipper getting its property transported at a 
lower rate than that indicated in the published schedules. Landis, Dis- 
trict Judge, in the case of United States v. Chicago & Alton Ry. Co. 
et al. (D. C.) 148 Fed. 647, in discussing this question, said : 
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il * * * The word 'rate,' as used in tlie Interstate commerce law, means 
the net cost to the sliipper of the transportation of his property; that Is to 
say, the net amount the carrier receives from the shipper and retalns. In de- 
termining this net amount in a given case, ail moiiey transactions of every 
kind or charaeter having a bearing on, or relative to, that particular instance 
of transportation, whereby the cost to the shipper is directly or indirectly en- 
hanced or reduced nuist be taken into considération. ApiJying this test to 
the case before me, the net cost to Sehwarzchild & Sulzberger Company has 
been made $1 per car less than the published schedules represented that net 
cost would be. Viewing the transaction from the standpoint niost favorable 
to the défendants, it amounts to the railway assuming the cost of getting tlie 
shipper's property to the carriers' rails for transportation — a substaiitlal con- 
sidération not mentioned in, or coiitemplated by, the published schedules. 
♦ * * " 

This agreement shows on its face that the raihvay company was to 
assume the cost of removing the shipper's property from the river to 
the carrier's rails for transportation. The fact that the shipper was 
to be reimbursed for the amount expended in the érection of the hoist 
clearly shows that it was the intention of the parties to thus indirectly 
give such shipper an advantage over other parties similarly situated. 
It could not be reasonably contended that, if the railway company had, 
in the first instance, erected this hoist, on its own account, it could 
hâve fîxed a cheaper rate for a particular company engaged in deliver- 
ing its ties; over the same, and also denied the right to others to deliver 
their ties for transportation by the same method and at the same rate. 
Such cohdùct on the part of the railway company would undoubtedly 
hâve been in violation of the statute, and, when we come to analyze this 
contract, that is precisely what was proposed to be donc by the terms 
thereof. If the agreement in this instance had been that the hoist in 
question was to be erected by the Standard Lumber Company for the 
railway company, and the lumber company paid for the same as pro- 
vided therein, and it had been further provided that ail shippers were 
to be given thé privilège of removing ties from the river over the hoist 
thus erected for the purpose of being loaded by the carrier at a rate 
which applied alike to ail shij^ers similarly situated, then, in that event, 
it would not hâve been subject to the objection that its terms contem- 
plated the doing of an act which is made unlawful by the statutes to 
which we hâve referred. 

In addition to what appears on the face of this contract, there is the 
further fact that this property, when sold by an employé of the lumber 
company, only brought the sum of $800, which amount was applied 
to the payment of the debts of the lumber company. It also appears 
that the tariff rate published was $8.50 per car, when the ties were 
taken over the hoist, as agairist a $10 rate when loaded by other means. 
It also appears that the lumber company charged the railroad company 
$1,500 for a boiler and engine, which their own agent testified vi-as 
worth about $150, and also charged $3,503.70 for the material which 
went into the hoist; and it further appears that this material, when sold, 
only brought the sum of $200, as hereinbefore stated. This clearly 
indicated a purpose on the part of the lumber company to do by in- 
direction that which it could not do directly, by fixing a fictitious price 
on the property in question. It appears from an examination of the rec- 
ord that évidence was offered tending to show that there was a dis- 
174 F.— 8 



114 . 174 FEDERAL REPORTEE. 

crimination, and that there were other parties engagea in shipping 
ties who did not enjoy the same privilèges and benefits the lumber 
Company enjoyed. However, this évidence, upon the objection of the 
plaintiiF, was ordered stricken eut by the court, and the action of the 
court in this respect ehminated the question as to whether the agree- 
ment rehed upon by the défendant in error constituted a vahd contract. 
In the case of Chicago & Alton Railroad Company v. United States. 
supra, 156 Fed. 558, 84 C. C. A. 324, the Circuit Court of Appeals for 
the Seventh Circuit afiSrmed the ruling of the lower court. In that 
case the shipper constructed private tracks on its own property extend- 
ing from a connection with the belt line railroad company to and 
around its buildings and used for loading cars for shipment. The rail- 
road company made and published a schedule of through rates, includ- 
ing the belt line charge of $1 per car to such packing company on such 
shipments made by it and paid for at the schedule rate, on the ground 
that it was a payment for the use of its private tracks, thus making the 
rate charged $1 less per car than that published and charged to shippers 
generally from the same point. The court held that the facts of that 
case constituted the giving of a rebate, in violation of section 1 of the 
Elkins act. In the syllabus it is stated: 

"Private tracks built by the owner of a packing plant on Its own property, 
extending from a connection wlth the tracks of a belt line railroad company to 
and around its buildings, and used in loading cars for shipment, are not a part 
of the railroad System, but plant faellitles; and the refunding by a railroad 
company, whleh made and published a schedule of through rates, including the 
belt Une charge of $1 per car to such packing company on shipmeuts made by 
it and paid for at the schedule rate, on the ground that It was a payment for 
the use of such private tracks, thus making the rate charged $1 per car less 
than that published and charged to shippers generally from the same point, 
constituted the giving of a rebate, in violation of section 1 of the Elkins act 
(Act Feb. 19, 1003, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1907, p. 880])." 

Also in the case of Wight v. United States, 167 U. S. 512, 17 Sup. 
Ct. 822, 43 L. Ed. 258, it was decided that : 

"Haullng goods on the Pittsburg, Cincinnati & St. Louis Railroad Company 
from Cincinnati to Pittsburg, and delivering îhem to a consignée in his ware- 
liouse from a siding connection, and haullng goods for hlm from and to the 
same clties on the Baltimore & Ohlo Railroad Company, and delivering them 
to hlm from the stations of that road in Pittsburg, there belng no siding con- 
nections, is transportation 'under similar conditions and circumstances,' wlth- 
iu the meaning of section 2 of the Interstate commerce act of February 4, 
1887, and a rebate allowed by the Baltimore & Ohlo Railroad Company to com- 
pensate for cartage to his wareliouse Is a discrimination agalnst other shippers 
over that road to whom no rebate is allowed." 

There the hauling was done by wagons, and in the case at bar the 
transportation was by machinery; and it is sought by the agreement 
in question to compel the railroad company to pay for the value of 
the machinery. The fact that the tie hoist thus erected was not thrown 
open to the public, and ail shippers given an opportunity of hauling 
their ties by that method, shows conclusively that this hoist was not 
intended to be used by the railroad company for transportation pur- 
poses generally, but that the transaction was intended solely for the 
purpose of inducing this particular shipper to transport its ties over 
the Unes of the railroad company. If the érection of this hoist had been 
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intended for gênerai use, the railroad company certainly would not 
hâve permitted it to be sold at a nominal priée, as it was ; and this, 
among other things, shows most conclusively that the whole transac- 
tion was a subterfuge, by which one shipper was to be given an ad- 
vantage over others similarly situated. 

The Interstate Commerce Commission, "In the Matter of AUow- 
ances for Transfer of Sugar," in its décision rendered December 13, 
1908 (14 Interst. Com. R. 627), in referring to the cases of Wight v. 
United States, supra, and Chicago & Alton R. R. Co. v. United States, 
supra, said: 

"Ail the tariffs purport to make the allowance as compensation for transfer. 
It uecessarily follows that if the allowance Is to be sustained the transfer of 
goods to the possession of the carrier niust be held to be the earrier's duty. 
for which the shipper niakhig the transfer is entitled to compensation. Sncli 
Is not the law, and the first to resist the attempt to impose sueh dnty upon the 
carriers would be the carriers themselves. Witliin the présent year this Com- 
mission bas decided at least two cases in favor of carriers involved in this pro- 
ceeding, and has held that the delivery of goods to a carrier and the recelpt of 
gpods froni a carrier are duties devolving upon the shipper, for which the car- 
rier cannot be compelled to pay. For carriers to undertake to make to shippers 
allowances based upon the performance by the shippers for themselves of serv- 
ices which they are legally bound to do for themselves is for the carriers to 
violate the act to regulate commerce." 

It was also held by the Commission: 

"That It is not a part of the earrier's duty to bear the expense of transfer 
of goods from the shipper to the carrier. For carriers to undertake to comf>en- 
sate shippers for performing services which the shippers are legally bound to 
do for themselves is for the carrier to violate the act." 

The court below held that the lumber company was not entitled to 
recover anything for overcharge or damages growing out of the 
change of rates, but that it could recover under the contract whatever 
the jury might find from the évidence it was entitled to for building 
the hoist. In other wprds, the court was of the opinion that the con- 
tract in question was not binding upon the railroad company to the 
extent of preventing it from changing its rates, so as to make them uni- 
f orm and apply alike to ail shippers similarly situated ; but, notwith- 
standing this ruling (which must necessarily mean that the contract 
was invalid in so far as rates were concerned), the court was of the 
opinion that the défendant in error was entitled, under the contract, to 
recover the cost of erecting the tie hoist. 

When we view this agreement, together with the other évidence of- 
fered, in the light of the cases quoted, we are forced to the conclusion 
that the agreement in this instance is in violation of the provisions 
of the statutes enacted fur the express purpose of regulating the con- 
duct of a common carrier in its transactions with a shipper. An agree- 
ment which contemplâtes the doing of an unlawful act is absolutely 
void, and cannot be enforced for any purpose; and this is especially 
true in a case like this, where it was, on the one hand, the manifest 
purpose of the railroad company to give a shipper an undue advantage 
over other shippers similarly situated, and, on the other hand, the in- 
tention of the shipper to receive an undue advantage over another 
shipper under like conditions. 
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There are numerous assignments of error; but we do not deem it 
necessary to consider them seriatim, but will content ourselves with 
saying that we are of the opinion that the court erred in holding that 
the agreement in question constitutes a valid contract. . . , 

For the reasons stated, the judgment of the court below is reversed, 
with instructions to procced in accordance with the views herein ex- 
pressed. </ 

Reversed, 



METROPOLITAN LIFE INS. CO. v. WITXIAMSON.' 

(Circuit Court of Appeals, FIfth Circuit. October 4, 1909.) 

No. 1,775. 

1. Insurance (S 668*) — LrrE Insubanoe— Action on Polict— Suicide— Whei» 
Question fob Jubt. 

Whether or not an insured, who dled from the effects of an overdose 
of morphine, took the overdose accidentally, or with suicidai Intent, so 
as to release the Insurance oompany from llability on its pollcy under ita 
terms, Is a question of fact, which, unlesa the évidence Is conclusive, la 
for a Jury to détermine. 

[Ed. Note. — For other cases, see Insurance, {ient. Dlg. % 1745; Dec. 
Dig. S 668.» 

Suicide as a défense to a life pollcy, see notes to JEtna Life Ins. Co. v. 
Florida, 16 a a A. 623 ; Fidelity & Oasualty Oo. v. Egbert, 28 C. O. A. 
284.] „ 

2l Insurance (§ 668*) — Action on Life Poliot— Questions foe Jukt— De- 
liveby of Policy. 

Where a Ufe Insurance polîcy was found among the other papers of the 
Insured after hls death, and there was a conflict in the évidence as to 
whether It was dellvered by an agent of the company, or merely lef t with 
the insured for examlnatlpn, whlch was contrary to the rules of the com- 
pany, the question of dèlivery was one for the jury. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. | 668.*] 

3. Insurance (§§ 141, 665*)— Life Insurance— Waiver of Conditions. -- 

Although a llfe lasurance company may hâve given its agents printed 
Instructions not to taise not^ for first premiums, such rule or a like con- 
dition in a pollcy may be walved by the company, and the fact that it 
has been walved may be shown by either direct or circumstantial évi- 
dence. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 356-261 ; Dec 
Dig. §§ 141, 665.* 

Authorlty of Insurance agent to walve prepayment of premiums, see 
note to Smith v. Provident Sav. Life Assur. Soc, 13 C. O. A. 292.] 

4. Insurance (§ 668*)— Action on Life Poliot— Questions foe Jubt— Waiv- 

er OF Condition. 

Where an agent of défendant llfe Insurance company was instrueted 
by the company not to talie notes for flrst premiums, nor to dellver poU- 
cles untU the flrst premium was paid In cash, and the pollcy contained a 
Blmilar condition, but the agent admitted that he took such' notes for per- 
haps 50 per cent, of the flrst premiums contracted for by him, and that 
he did so In case of plalntlfC's husband, who dled having the policy in hls 
possession, the note belng payable to the agent personally, and a letter 
from the président of the company to décèdent w^as In évidence whicih 

•For other ca»es te» aame toplc & S nvmbeb in Dec. & Am. Diga. 1907 to date, & Kep'r Indexe* 
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recognizert décèdent as a policy holder, such évidence was sufflcient to 
warrant the submission to the jury of the question wliéttier défendant 
had not Icnowingly walved such condition. 

[Ed. Note. — Fût otlier cases, see Insurance, Dec. Dig. § 668.*] 

Tardée, Circuit .ludge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Alahama. 

Action by Ehza A. WilHamson against the MetropoHtan Life Insur- 
ance Company. Judgment for plaintiff, and défendant brings error. 
Afifirmed. 

W. G. M. Thomas and Richard W. Walker, for plaintiff in error. 
J. L. Andrews, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEEBY, Circuit Judge. This is an action on an insurance pol- 
icy issued by the plaintifï in error, payable to the défendant in error, 
for $5,000, on the life of Lawrence L. Williamson. The case was 
tried in the court below, and resulted in a verdict and judgment against 
the Company for the amount of the policy. The main contention hère 
is that the trial courfc should hâve instructed the jury to fînd for the 
Company: (1) Because of défenses presented under the suicide clause 
of the policy : and (2) because the first premium was never paid, nor 
the policy delivered. 

1. One of the conditions of the policy was that, "if the insured 
* * * die by his own hand or act, * * * the company shall 
not be liable. * * * " The insured died f rom the efïects of a dose 
of morphine. There was évidence, consisting of oral déclarations 
made by him shortly before his death and of letters written by him, 
tending to show that the morphine was taken by him with suicidai in- 
tent. But the letters were susceptible of the construction that the 
morphine was taken to alleviate pain and to secure sleep. The évi- 
dence showed that the insured had a wife and children, with whom 
he lived and to whom he was devoted. There was nothing in the évi- 
dence to show a reason for self -destruction. For several days before 
his death, he had sufïered from neuralgia or other painful affliction, 
which deprived him of sleep. On the day of his death, at his wife's 
suggestion he returned home from his place of business about 10 :30 
o'clock in the morning for the purpose of getting needed sleep. When 
he reached home, he went with his wife to a quiet part of the house, and 
his wife left him there. Whether he took the morphine with suicidai 
intent or not is a question of fact. No one can read ail the évidence, 
and say that it conclusively and unquestionably shows that he did so. 
It is not inconsistent with the évidence to conclude that he took an 
overdose accidentally — that he intended only to take an amount suffi- 
cient to relieve his suiifering and to secure sleep. The trial court 
clearly should not be reversed for submitting the question as to suicide 
to the jury. The authorities on this point, in cases involving the same 
question, are conclusive. Pythias Knights' Suprême Lodge v. Beck, 

»For other cases See same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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181 U. S. 49, .21 Sup. Ct. 533, 45 L. Ed. 741; Fidelity & Casualty Co. 
V. Love, 111 Fed. 773, 49 C. C. A. 602 ; National Union v. Fitzpatrick, 
133 Fed. 694, 66 C. C. A. 524. 

2. There are several provisions in the policy to the effect that it is 
not to be binding till the actual payment of the premium and its ac- 
ceptance by the company. We quote one : 

"No obligation Is assutned by thls company upon this policy until the flrst 
premium bas been paid and the ijolicy duly dellvered." 

The contention of the company is that the jury should hâve been 
instructed for the défendant, because there was (1) no delivery of the 
poHcy and (2) no payment of the premium. 

After the death of the insured, the policy was found among his other 
insurance policies and important papers in a trunk. Proof was of- 
fered of the déclarations of Jackson, one of the company's agents, who 
had solicited Williamson to insure, that he had delivered the policy. 
The agents of the company testified that they had left the policy in 
the possession of Williamson ; but their évidence tends to show it was 
so left for examination by Williamson. The record shows, however, 
that by the company's rules governing agents they were not permitted 
to leave a policy with an applicant for insura^jcé before the actual 
payment of the premium: 

"Spécimen policy should be glven to applicant who desires to hold and ex- 
amine policy before paying premium." 

From the facts shown by the record, the jury could reasonably hâve 
concluded that the policy was duly delivered. 

Williamson did not pay the premium of $181.25 in cash. He gave 
his note for that sum, payable to the company's agent individually. 
It was a note waiving exemption, which means, under the local law, 
that the maker could not daim the benefit of the exemption laws 
against the enforcement of the payment of the note. The agent testi- 
fied that he had no authority to take the note ; but he admitted that 
it was his practice to take notes under such circumstances for the 
first premium. His admissions to other witnesses and his évidence on 
the stand tend to show that he took notes for the first premium for 
■'50 per cent." of the business donc by him. He denied that he had 
in any way notified the company that he had taken the note ; nor was 
it shown, unless inferentially, that the company knew that it was his 
custom to take notes for the first premium. The agent testified that 
he had no authority to take the note or deliver the policy till the cash 
was paid, yet he cheerfully said that he would hâve collected the note 
if the insured, Williamson, "had kept on living." In this connection, 
it should be remembered that, when first approached on the subject 
after Williamson's death, the agent denied that he had taken a note 
from Williamson, but admitted it later, when it probably became ap- 
parent that proof could be made that he had shown the note to others. 
It is not reasonable that the agent would bave donc 50 per cent, of 
his business by taking notes for first premiums and that the company 
ivould hâve remained in ignorance of it. A letter was in évidence 
from the président of the company to the insured, which recognized 
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liim as having- placed "some insurance" with the Company. The 
letter clearly refers to the policy in question hère, or, at least, there 
is nothing in the record to show that it could hâve other meaning. 

It is a matter of common knowledge that insurance companies seek 
to extend their business by employing many agents, to whom they 
pay large commissions. The record does not show, except inferential- 
ly, just what part of the first premium on WilHamson's policy would 
hâve been retained by the agent. It does .show that the agent wanted 
at least one-fourth of the amount of the note for the first premium 
raised in cash, thereby indicating that only one-fourth was to be sent 
to the Company. It cannot be doubted that the company would so 
sélect its agents and so deal with them that it would not be likely to 
lose anything by the agents' taking a note for the first premium. It 
would, of course, be donc at the agents' risk. Although the company 
may hâve given its agents printed instructions not to take notes for 
first premiums, such rule, or a like condition in a policy, may be waived 
by the company (Insurance Company v. Norton, 96 U. S. 334, 24 L. 
Ed. 689) ; and the fact that it has been waived may be shown by either 
direct or circumstantial évidence. It would be wholly unfair and 
unjust to permit the company to extend its business and increase its 
income by allowing its agents to take notes for the first premiums, 
deliver the policies to the insured as operative, and leave the com- 
pany, which had knowledge of such dealings, free to enforce the col- 
lection of the notes if the insured lived, and to repudiate the whole 
transaction if he died. Insurance Company v. Wilkinson, 13 Wall. 
232, 233, 20 L. Ed. 617. 

Considering ail the évidence in the record, we think it was sufficient 
to carry the case to the jury on the point now considered. The jury 
may reasonably hâve inferred that the company's agent received, and 
was authorized to receive, the note as payment of the premium, or 
that the company had knowledge of the fact that the agent was re- 
ceiving notes for first premiums, and had so received this one, and 
that, therefore, the provision requiring a cash payment before the 
delivery of the policy was waived. 

The judgment of the Circuit Court is affirmed. 

PARDEE, Circuit Judge. In this case I am compelled to dissent 
from the conclusion reached by the majority. This is a suit by the 
widow of L. L. Williamson to recover the amount of a life insurance 
policy. The policy contains this provision : 

"If the Insured within two yeiirs from the Issue hereof die by his own hand 
or act, whether sane or iusane, the company shall not be llable for a greater 
sum than the iwemiunis which hâve been received on this policy." 

One of the pleas was that within one year from the date of said pol- 
icy the said Williamson intentionally or voluntarily died by his own 
hand or act. The great prépondérance of the évidence shows that 
Williamson died by his own act, and, in any case other than one on an 
insurance policy would require a verdict to that effect. I do not think 
that the trial judge committed réversible error in submitting this 
issue to the jury; but I do think he would hâve been fully warranted 
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in setting aside the verdict rendered, because it was contrary to the 
évidence. 

The policy contains thèse provisions : 

"(1) No obligation Is assumed by tbis company upon this policy until tlie 
flrst premium bas beeu paid and the policy duly delivered, nor unless upon 
the date of delivery iusui'ed is alive and in sound health." 

"(5) Premiums are payable at the home office in the city of New Yorlv ; but. 
at the pleasure of the company, suitable persons may be authorized to reçoive 
sueli paynients at other places, but ouly on the production of the couipany's 
receipti signed by the secretary and eountersigned by tho persons recelviiig 
tlie payments." 

"(9) The contract between the parties hereto is conipletely set forth in tbis 
policy and the application therefor, taken togetber, and none of its ternis eau 
be varied or modified, nor any forfeiture waived or premiums in arrears rc- 
ceived, exeept by agreement in writing, signed by either the président, vice 
président, secretary, or actnary, wliose autliority for this purpose will uot be 
delegated. No other person bas or will be given authority." 

And the application, made a part of the poHcy, recites: 

"The policy hereby airplied for, if Issued,. sball not be lu force until the ac- 
tual paument of the premiuiû and its aeceptance by the company during the 
lifetimeand good health of the persou on whose life the Insurance is applicd 
for." . , 

Accqrding to tlie undisputed facts in this case, the first premium was 
never pàiâ,'hcir was thepayment of said premium ever waived by the 
company. The only thing looking to à payment or a delivery of the 
policy was the fact that the local agents, without the knowledge or 
authority of the company, took a note payable to one of them some two 
nionths afterwards, and handed over the policy to the assûred for ex- 
amination, or, in the undisputed évidence of the agent, "to look over 
and seeif it was what we told him it would be." There was some évi- 
dence, that ought to hâve been excluded, tending to show, but not 
proving, that there was a custom among Insurance agents to take 
notes in payment of premiums. Under this state of contract and 
facts, it does not seem necessary to argue or cite authority to show 
that the défendant below was entitled to the affirmative charge re- 
quested. The contract is plain, the company did not waive, and the 
local agents had no right to, as was known and agreed to by William- 
son. 

As to any ratification by, or any ëstoppel against, the company, it 
can only be> a prêteuse. The facts in Union Central Life Ins. Ço. 
V. Robinson, 148 Fed. 358,- 78 C. C. A. 268, 8 L. R. A. (N. S.) 883, 
decided by this court, are différent from the case in hand; but the 
principles therein declared and followed, if applied hère, require the 
holding that the acts of the local agents were in no sensé binding on 
the insurance company. 

Batson v. Fidelity Mutual Life Ins. Co., 155 Ala. 265, 46 South. 
578, covers this case exactly, and I need say nothing more than quote : 

"The third plea, on which issue was talven by the plaintiff, set up a failure 
by the assured to pay the initial premium on tlie policy, a nonpayment of 
which by the terms of the contract rendered the policy Invalid. The provi- 
sions in tlie contract of insurance in tlie case before us are niuch tlie sanie as 
those in the case of Powell v. Prudential Ins. Co. of America, decided at the 
présent term of this court and reported in 153 Ala. Cil, 45 South. 208. The 
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prlnciples of lavv stated in that case and the authorltiea there cited find ready 
application hère. Tlie con tract hère sued on pro vides In terms that It 'shall 
not be operative and hiuding until the actual payment o( the initial premlum 
and delivery of the polic-y during the lifetime and good health of the assured.' 
It is also stipiilated in the contract and agreed to l)y the assured that no agent 
of thé company has the power or antliority 'to grant crédit, or to extend the 
tiuie for paying any preniiuni, or to waive any forfeiture, or to blnd the Com- 
pany by maljlng any promise, or by making or receiving any représentation 
or information ; It being agreed that such power can only be exercised in 
writing by the président, vice président, actuary, or assistant actuary of the 
company, at its head office, and shall not be delegated.' The undisputed évi- 
dence is that the initial premium was never pald. ïhe soliciting agent, vvho 
delivered the policy, together with the receipt introduced In évidence, instead 
of collecting and receiving from the assured the initial premium, as was his 
duty, and whieh only as such agent he had the authority and i>ower to do, 
took the note of tlie assured for the initial premium, payable to himself in- 
dividually at 30 days. This he had no authority to do, and the assured was 
Informed of this want of authority in the agent by the terms of the contract. 
The note was never turned over to or accepted by the company, and it is not 
shown that the défendant company ever had any knowledge or notice of this 
act of the agent until after the death of the assured. The act of the agent 
in taElng the note of the assured for the initial premium* without authority 
from the défendant company, and without any subséquent walver on its part 
of the agent'» unauthorized conduct, or ratification of said act of the agent, 
cannot in reason be said to constitute in lavv an actual payment of the initial 
Xiremium within the meaning of the contract." 

In Assurance Company v. Building Association, 183 U. S. 361, 22 
Sup. et. 153 (46 L. Ed. 213), Mr. Justice Shiras, for the Suprême 
Court, ,says: 

"What, then, are the principles sustained by the authorlties, and applicable 
to the case in hand? They may be briefly stated thus: That contracts In 
writing, if in unamb'iguous terms, nuist be permitted to speak for themselves, 
and cannot by the courts, at the instance of one of the parties, be altered or 
contradicted by paroi évidence, unless in case of fraud or mutual mistake of 
facts ; that this principle is applicable to cases of Insurance contracts as fully 
as to contracts on other subjects." 

If this be so, then the case in hand was wrongly ruled and decided 
in the Circuit Court. 



NORTHWESTERN FUEL CO. v. DUNKLET-WILI/IAMS CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1909.) 

No. 1,529. 

1. Maritime Liens (§ 30*) — Supplies Pubnished to Chabterbk — Circum- 

STANCES AMOUNTING TO NOTICE OF CHABTBB. 

One furnishing coal to a steamer on the order of a charterer, designated 
as "Chicago & Milwaukee Line," which was not a name, but merely a dés- 
ignation of the class of traific the steamer was then engaged in, without 
Inquiry as to the fact and terms of a charter, but in the bellef that the 
vessel would be held In any case, Is not entltled to a maritime lien, where 
any inquiry would hâve disclosed the charter and its terms, which re- 
quired the vessel to be retumed free from liens, and especially where the 
owner promptly mailed a letter to the lien claimant, notifying it of the 

•For other cases see same topic & S numbek in Dec & Am. Digs. 1907 to date, & Hep'r Indexes 
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charter, thus showlng Its own diligence in the premises, although receipt 
of the letter wae denîéd. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dlg. §§ 37, 38; 
Dec. Dlg. § 30.*] 

2. MABniME Liens (§ 28*) — Supplies Fuenished to Chabtebeb — Right to 
Lien. 

A provision In a charter party, whlch required the vessel to be retumed 
free from liens, that the charterer should not permit liens to be created In 
excess of $1,000 at any one time, a violation of whlch should entltle the 
owner to take possession, was for the benefit of the owner, and does not 
entitle one furnlshlng supplies to the charterer without inquiry to clalm a 
lien to the extent of the $1,000. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. §§ 46, 47 ; 
Dec. Dig. § 28.*] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

Libel in aîdmiralty by the Northwestern Fuel Company against the 
steamer Petoskey ; the Dunkley-WilUams Company, claimant. Decree 
for libelant, for less -than amount claimed, and Ubelant appeals. Af- 
firmed. 

The appellee, owner of the steamer Petoslcey, cliartered her to the Chicago 
Transportation Company from May 1, 1906, until December 10. 1906, for a 
considération of $5,000. The charter party provided that second party thereto 
should pay proinptly ail of the running expenses of the steamer, and not per- 
mit her to be under debts constituting a lien upon her for more than $1,000 at 
any time. It furtlier provided that for a breach of said last-named covenant, 
or any other of the conditions of the charter party, appellee mlght at once 
take possession of the Petoskey, operate her for the account of the second 
party thereto, holding second party liable for the amount Of the excess of the 
considération reserved over and above what might be realized from her earn- 
ings. It was further thereby provided that at the expiration of the charter 
party the steamer should be retumed in as good condition, less ordinary wear, 
etc., as when received, and that at the time of such retum she "shall be free 
and clear of ail liens and Incumbranees whatsoever created by the party of the 
second part, or its agents or employés, for whlch the said party of the second 
part was to be liable, or which it was to bear." It was also provided in said 
charter party that second party should save harmless appellee from expenses 
iucurred In defendlng agalust liens and otherwlse. The Chicago Transporta- 
tion Company thereupon took possession of the Petoskey and engagée! her, 
together with the steamer Peerless, in carrylng passengers and freight between 
Chicago and Mllwaukee, until October 10, 1906, when appellee took possession 
of her for breach of charter party. The Indemnlty bond required by the char- 
ter party was never furnished, though often asked for. At the time of the 
default liens to the amount of $1,500 had aecrued. On May 23, 1906, Miles E. 
Barry, for the second party to the charter party, signlug himself "V. P. and 
G. M.," wrote appellant, under letter head "Chicago & Mllwaukee LIne," ask- 
ing for its best priée on coal for the steamer Peerless and Petoskey ; "we to go 
to your dock after the eoal." Appellant replied JMay 24, 1906, namlng price 
and other information. On Juue 4, 1906, appellee niailed a letter to appellant, 
advising the latter of the charter party, of which letter appellant dénies ail 
knowledge. No further steps were taken, save that coal was dellvered to the 
steamer from time to time at appellant's dock and clmrged to steamer Petoskey, 
and payments therefor were duly made on bills sent by appellant to "steamer 
Petoskey, c/o Chicago & Mllwaukee Llne," at the end of each month up to the 
month of AUgust, 1906. 

The libel was flled to recover for the deliverles of August, September, and 
up to October 15, 1906, amounting to the sum of $1,621.80. On hearing in the 

•For othèr cases see same toplc & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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District Court the lien was disallowed for ail coal delivered up to October 15, 
1906, and sustained as to dellveries on that day, amountlng to the sum of 
$75.75, with' interest from Noveinber 15, 1906, amountlng to $7.90, and costs, 
amounting to $83.80, from which order this appeal was taken. The errors as- 
signed are: ïhat the court erred in not allowing judgment to go for appellant 
for the whole amount claimed ; that the court erred In holding that under the 
allégations of the libel and the évidence, respective! y, appellant was chargeable 
wlth notice that the steamer was operated by the Chicago Transportation 
Company under charter ; that the court erred in holding that the circumstances 
were sueh as to charge appellant with notice of the charter party ; that tUe 
court erred in not holding that under the charter party, even concediug notice 
to appellant that by the ternis thereof the charterer was not authorized to 
pledge the vessel for supplies to the amount of $1,000, yet under the circum- 
stances the steamer was liable to appellant to the amount of at least $1,000. 

A. E. Boyesen, for appellant. 
Charles E. Kremer, for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
The test of liability herein is conclusively stated by the Suprême Court 
in the case of The'Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 
710, as follows, viz. : 

"One furnishing supplies or niaking repairs on the order simply of a person 
or corporation acquiring the control or possession of a vessel under such a 
charter party cannot aequire a maritime lien, if the circumstances attending 
the transaction put him on inquiry as to the existence and terms of such char- 
ter party, but he failed to make inquiry, and chose to act on a mère belief that 
the vessel would be liable for his claim." 

It appears that libelant delivered the coal under the impression 
that the vessel would be liable therefor in any case. This accounts for 
its lack of diligence in making investigation as to the facts. The crédit 
was not given to protect the owner's interest in the steamer, but that 
of parties for the time being operating the boat. Therefore the ques- 
tion for the court to pass upon is whether libelant had actual knowl- 
edge, or was chargeable with knowledge, of the charter party between 
appellee and the Chicago Transportation Company. The term "Chi- 
cago & Milwaukee L,ine" seems to hâve been merely descriptive of 
the class of traffic the Petoskey was engaged in, and did not constitute 
a name. This was of itself a circumstance calculated to raise inquiry. 
Any effort on the part of libelant to ascertain vsrhy the owner of the 
steamer should operate under such a phrase would hâve resulted in 
the discovery of the charter party and its terms. Nothing short of 
fatuous confidence in the liability of the steamer for supplies under ail 
conditions can explain the failure to make investigation. Moreover, 
appellee introduces évidence to the effect that notice of the charter 
party was mailed to libelant. The latter dénies receiving any such let- 
ter. While this may not be conclusive proof of notice as against li- 
belant, it relieves appellee from ail suspicion of négligence in the prem- 
ises, if any would otherwise attach. That no évidence is adduced as 
to notice to other furnishers of supplies is not persuasive, since the 
item of coal would be the first to be looked after. We deem it clearly 
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shown that whatever négligence there was in the promises was that 
of libelant. 

The attempt to construe the language of the charter party so as to 
give Hbelant the benefit of the clause prohibiting liens to accumulate in 
excess of $1,000 we deem without merit. Appellee was entitled under 
the agreement to receive the Petoskey free of ail liens. The $1,000 
clause served its mission when it placed it within the power of appel- 
lee to enforce the forfeiture clause. It was evidently placed in the 
charter party for the benefit of appellee, and not for the solace of those 
furnishing supplies without reasonable investigation as to responsi- 
bility. It is difficult to understand how an owner could protect him- 
self against parties furnishing supplies without using due diligence to 
ascertain the facts, unless it be required that he do as appellant sug- 
gests : Paint a notice upon the vessel — a method which does not com- 
mend itself to our judgment. This opinion is not at variance with that 
of Judge Putnam in the case of The Surprise, 139 Fed. 873, 64 C. .C. 
A. 309, since hère we find that libelant was put upon notice of the 
charter party. 

The finding of the District Court is affirmed. 

NOTE.— The following Is the opuTion of Quartes, District Judge, lu the 
court below: 

QIIAIILES, District Judge. This is a libel of the steamer Petoslvey to re- 
cover for coal furnished to said steamer by said libelant at Milwaukee, a 
foreign port, hetween the 6th day of August aud the ICth day of October, 
1906. There is no dispute that the coal was furnished and that the priées 
charged therefor were reasonable. 

It appears that on the 21st day of April, lOOG, a charter party was entered 
into between Dunkley-Wllliams Company, of Chicago, the owner and présent 
claimant of the steamer Petoskey, and the Chicago Transportation Company, 
of Chicago, 111., whereby the latter chartered the steamer from May 1, 190G, 
to December 10, 1906. By the seventh section of the charter party it was pro- 
vided that durlng the llfe of the charter party the charterer "shall promptly 
pay al] of the running and operating expenses of the steamer, and shall not 
permit her to ineur debts for amounts constituting a lien upon her for more 
than a thousahd dollars at any one time." It was also provided that at the 
end of the season the steamer should be returned to the ownei-s free and clear 
of ail liens, and that the owners should be saved liarmless from any costs or 
expenses. The charterer oporated the steamer, together with the steamer 
Peerless, under the désignation "Chicago & ililwaukee Line." This Une was 
operated between Chicago and Milwaukee nntll October 9th, when the owners 
reaumed possession of the steamer Petoskey, owing to the default of the char- 
ter;>r. The charter party provided for a bond of indemnity to protect the 
owners and the same was frequeutly demauded, but never glven. The char- 
terers defaulted, and the steamer was subject to $1,500 of liens wlien retumed 
to the owners. 

The évidence shows that the steamer Petoskey came to the dock of the 
libelant at Milwaukee on the llth day of May, 1900, and applied for coal to 
enable her to make her regular trip to Chicago. There was no agreement for 
any lien on the vessel, uor any definite agreement of any kind. Jîr. Graham, 
the City agent of libelant at Milwaukee, was notlfied of the request, and in- 
structed his employés at the dock by telei)houe to deliver coal to her, aud 
this was done regularly from day to day as she niade her trips. The engineer 
usually signed the receipts for coal, but sometimes such receipts were signed 
by the captain; the same being charged on the books of the libelant to the 
steamer, care of Chicago & Milwaukee Line. On the 23d of May the following 
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letter was received by the libelant from Mr. Barry, gênerai manager of the 
Chicago & Milwaukee Line. 

"J. G. Keith, Président. A. C. Helm, Secretary and ïreasurer. 

"Miles E. Barry, Vice Président J. A. McCaulay, Auditor. 

and General Manager. 

"Chicago Milwaiilcee Llne Steamers. 

"Chicago & Milwaulîee Line 

"The 'C. & M.' Line. 

"E. F. Daly, Gen'l Ft. and Pass. Agt., 

Milwaukee, Wis. 
"W. B. Ogborn, Ass't Gen'l Frt. and 

Pass. Agt., Chicago. 
"Jos. Goebel, Agent, Chicago. 

"Milwaukee Office and Docks: East Water St. Bridge. Téléphone 

South 915. 

"Chicago Office and Docks: North End Clark St. Bridge. Téléphone 

Central 2586. 

"Chicago, May 23, 1908. 
"Northwestern Fuel Co., Milwaukee, Wis. — Gentlemen: I wish you would 
name me your best price on the run of pile coal for the steamers Peerless and 
Petoskey. We to go to your dock after the coal. Would thank you to let me 
hear from you by return mail. 

"Yours truly, Miles E. Barry, V. P. & G. M. 

"MEB/T." 

This letter was answered by the libelant on the following day, as follows: 

"Milwaukee, Wis., May 24, 1906. 
"Miles E. Barry, Vice Près. Chicago Milwaukee Line, Chicago, 111. — Dear 
Sir: Replylng to yours of May 2.3, the présent price of run of pile coal put 
on board your steamers at our dock is $3.15 per ton. If you know how niueh 
coal you will need from now to April 1, 1907, we will contract to furnish yoti 
that amount at $3.40 per ton, giving you the benefit of our spot delivery price 
so long as such price remains lower than the contract price, namely, ,$3.40. 
Under a contract at $3.40, you would now buy coal at $3.15, and continue to 
buy It at that price so long as the spot delivery price remains at that figure, 
and so on up to $3.40. This guarantees you a price to April 1, 1907, not to 
exceed $3.40. Hoping to recelve a favorable reply, we remain, 

"Yours truly, Northwestern Fuel Co., 

"H. C. Graham, City Agt." 

To this letter there was no response. Mr. Graham, the city agent of libelant, 
bas a boolî which contained the names of ail the steamers on the Great Lakes, 
together with the nanies and addresses of the owners thereof. When applica- 
tion was made by the Petoskey for coal, Mr. Graham consulted this book and 
learned the fact that Dunkley-Williams Company, of Chicago, were the 
owners. He knevv that the Petoskey was running in the Chicago & Milwaukee 
Line. Accounts for coal fumished were regularl,y rendered each month by 
libelant to the "Chicago & Milwaukee Line," and such accounts for the months 
of May, June, and July were paid by checks signed by Barry, vice président 
and gênerai manager of said line. Libelant made no inquiries to ascertain 
whether the steamer was chartered, or whether Dunkley-Willianis (;;ompany 
were interested in the Cliicago & Milwaukee Line. Mr. Graham, who did ail 
the business for the libelant, testlfles fraukly that until the Chicago & Mil- 
waukee Line defaulted, late in the season, he supposed that the vessel was 
herself responsible for ail needed supplies that were furnished, without re- 
gard to ownership. He gave crédit to the vessel upon the supposition that he 
would hâve a lien upon her in any event. The case must be ruled by The 
Kate, 164 U. S. 458. 17 Sup. Ct. 135, 41 L. Ed. 512 ; The Valencia, 165 U. S. 
264, 17 Sup. Ct. .323, 41 L. Ed. 710. 

It is strenuously insisted in argument that ïhe Surprise, 129 Fed. 874, 879, 
C4 O. C. A. 309, rules this case. In niany of its features. that vase is similar, 
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but there is one distinguishing faet whlch connsel overlook. In The Surprise 
the furnlsher dealt only with the master and hls subordinates, and there ap- 
peared no fact Inconsistent wltli the presumption that he was glvlng crédit to 
the vessel. Up to the time that negotiations were opened between libelant and 
the Chicago & Milwauliee Line, the two cases were almost parallel, and if the 
same course of dealing had continued hère, the doctrine of that case would be 
potential. But the correspondenee between libelant and the owner pro bac 
vice, and the subséquent rendition of monthly statements to the Chicago & 
Milwaukee Llne, and monthly payments by them for May, June, and July, 
indicate clearly to my mlnd that libelant extended crédit to the Chicago & 
Milwaukee Llne. No spécial contract resulted ; but what may be called a tacit 
understandlng may be gathered from the transactiou, whlch is as destructive 
in its influence as a spécifie agreement. It showed the aeeeptance by libelant 
of the Chicago & Mllwauliee Llne as the paymaster. In every receipt given by 
the vessel for coal référence was, made to the Chicago Line. The fact that 
the account on the books of libelant was kept wlth the steamer Petoskey Is of 
very little significance under the authoritles. The foUowlng cases deal wlth 
circumstances which are held prima facie to show an intent to glve crédit to 
the charterer: The William Cook (D. 0.) 12 Fed. 919; The Samuel Marshall, 
54 Fed. 396, 4 C. C. A. 385; The Stroma, 53 Fed. 281, 3 C. 0. A. 530; The Geo. 
Dumois (D. C.) 66 Fed. 353 : The Oimbria (D. C.) 156 Fed. 378, 387 ; The Gen. 
Dumont (D. C.) 158 Fed. 312. 

Mr. Graham, the agent of libelant, kneW before August, when the Chicago 
& Milwaukee Llne flrst made default in payment, that Dunkley- Williams Com- 
pany were the owners of the steamer Petoskey ; that their place of business 
was 7 Rush Street, Chicago, 111. ; that the Chicago & Milwaukee Llne was 
operating the steamer ; that this line had an ofHce iu Chicago, and also one in 
Milwaukee ; that this llne had negotiated for coal for the steamer for the sea- 
son, although no explicit contract was closed; that for three months this llne 
had pald the steamer's bills. Thèse facts were amply sufHcient to put him 
upon inqulry, and certainly would hâve induced a prudent man, supposed to 
hâve a knôwledge of the law, to investigate the circumstances. The difflculty 
in the case arose from the fact that Mr. Graham was lulled into security by 
t)je popular notion that the furnisher of necessary supplies was entltled to a 
maritime lien upon the vessel In any event. This supposition accounts for 
everythlng that happeued. He must be presumed to hâve known the law. 
It would be intolérable to allow one to predlcate a clalm of this nature upon 
bis own ignorance or indifférence. The owners knew nothlng of the crédit 
thus extended by libelant to the vessel. They endeavored to notify libelant 
seasonably in June by letter of the exact situation, Libelant clalms that such 
letter was never received. Under the vlew I bave taken, it is immaterlal 
whether the presumption of its receipt was successfully rebutted. It indi- 
cates the good faith of clalmant in the promises. 

Under the facts the libelant and claimant appear on this record as two inno- 
cent parties, and the old maxim obtains that lu such case he must suffer whose 
négligence was respouslble for the loss. It is plain that libelant was charge- 
able wlth such knôwledge as he would hâve acqulred if he had made the nec- 
essary investigation. The Lulu, 10 Wall. 192, 204, 19 L. Ed. 906. Mr. Graham 
liad merely to call up the Chicago & Milwaukee Line by téléphone, or to ad- 
dress a letter to Dunkley- Williams Company at Chicago, to ascertaln the ex- 
istence and the terms of the charter party. Good falth requlred this. 

A persuasive argument Is made by libelant as to the construction and efCect 
of the peculiar clause in the charter party — "and shall not permit her to be In 
<iebt for amounts constituting a lien upon her for more than the sum of one 
thousand dollars at any time." It is contended that If the libelant, being 
put upon inqulry, had examined the charter party, he would hâve been justi- 
fied in construing this clause forbldding the charterer to incur liens exceeding 
$1,000 in amount as an implied consent to liens up to that amount, and that, 
as there is no évidence that any liens had accrued up to the time this coal was 
furnished, It could not be held a fraud upon the owners to rely upon the 
security of the vessel within the limlts thus flxed by the owners. This argu- 
ment is speclous, but not Sound. The clause in question was inserted for the 
jirotection of the owner as agalnst the charterer. It requlred the payment of 
cluims by the charterer before they exceeded the llmlt. It Is caleulated to 
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enforce the duty imposed by the antécédent clause. It was not inserted for 
the benéflt of third parties as a foundatlon of a clalm upon the vessel. The 
real question for the furnisher to détermine primarlly was who was bound to 
pay the coal bllls. Thls question is effectualiy set at rest by the language of 
the seventh article of the Charter party: "That for and durlng the llfe of thls 
charter party, the sald party of the second part (the charterer) shall promptly 
pay ail of the running and operating expenses of sald steamer." On leaming 
of thls obligation on the part of the charterer, the diity of the libelaut was 
plainly to deal wlth the charterer, and by that course only could it keep faith 
with the «wners. 

The language of Mr. Justice Harlan In The Valencia Is equally applicable 
hère: "We mean only to décide at thls time that one furnlshlng supplies or 
maklng repairs on au order slmply of. a person or corporation acquiring the 
control and possession of a vessel under such a charter party cannot acquire 
a maritime lien, if the circumstances attendlng the transaction put him on 
Inquiry as to the existence and terms of such charter party, but he falled to 
make such inquiry and chose to act upon a mère bellef that the vessel would 
be llable for bis clalm." 

This conclusion, predlcated upon similar facts, Is reached by Judge Lowel! 
in the case of The tJnderwriter (D. 0.) 119 Fed. 713, after a most thorougli 
review of ail the authorlties. Judge Seaman gave his sapctlon to the sarae 
doctrine In The 0. W. Moore (D. C.) 107 Fed. 957. See, also, The Goldenrod, 
151 Fed. 6, 80 C. C. A. 246, and The Wm. P. Donnelly (D. C.) 156 Fed. 302, 
whlch follow and perhaps expand the rule laid down by the Suprême Court. 

Therefore my conclusion is that the libelant is not entitled to a maritime 
lien, except only for coal furnished after the 9th of October, when the clalm- 
ant took over the steamer. Thls amount appears to be $75.75, for which 
amount, with interest thereon and costs, the libelant Is entitled to hold the 
steamer. 



CRUCIBLE STEEL CO. OF AMEBICA v. HOLT. 

(Circuit Court of Appeals, Slxth Circuit. November 16, 1909. On Eeliearlng. 

December 27, 1909.) 

1. Sales (§ 474*)— Condition al Sales— Effect of Failube to Record Con- 

T8ACT— Kbntucky Statute— "Cbeditobs. ' ' 

In Ky. St. 1903, § 496, provlding that, untU recorded, chattel mortgages 
shall not be valid agalnst a purchaser for a valuable considération with- 
out notice thereof, or against "creditors," and which applies also to con- 
traets of conditional sale, the word "creditors," as construed by the .state 
Court of Appeals, does not Include gênerai creditors, but only such as 
hâve acqulred a lien. 

[Ed. Note. — For other cases, see Sales, Cent. 01g. § 1397; Dec. Dig. S 
474.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727 ; vol. 
8, pp. 7622, 7623.] 

2. Bankbtjptcy (§ 184*)— Peopebty Vbsting in Trustée— Peopebtt Held by 

BANKBUPT UNDEB COISTBACT OF CONDITIONAL SaLE. 

Tltle reserved by a contract of conditional sale, whlch, although unre- 
corded, is good as against the purchaser and his gênerai creditors under 
the laws of the state, Is also good as against his trustée In bankruptcy, 
although some of the creditors became such after the date of the con- 
tract. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

On Rehearlng. 

3. Bankbuptcy (§ 468*>— Appeals to Supbeme Coubt^-Findings of Fact. 

General Bansruptcy Order 36, par. 3 (89 Fed. xiv, 32 0. C. A- xxxvi), 
whlch provides that. In any case appealable under the act to the Suprême^ 

»For other casée see same topic & % ndmeee in Dec. & Am. Digs, 1907 to date, & Eep'r Indexes 
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Court, "the cour,t fifom whlch the appeal lies shall, at or before the «me 
of enterlng Its judgment or decree, mak© and file a findlijg of the f acts and 
Ita conclusions of law thereon stated separately," does not require such a 
flndlng to be made In any case by a Circuit Court of Appeals, unless re- 
quested by a party bçfore the entry of Judgment. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 468.*] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky. 

Suit by the Crucible Steel Company of America against O. G. Holt, 
trustée in bankruptcy of Davis, Kelly & Co., bankrupts. Decree for 
défendant, and complainant appeals. Reversed, 

K. L. Bullitt, for appellant. 
H. H. Nettelroth, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The controversy between thèse par- 
ties involves the question of the right of the vendor of goods sold 
by the vendor, the Crucible Steel Company, by a conditional sale to 
the bankrupt under an agreement that the title was to remain in the 
vendor until payment of the purchase price. By the law of Ken- 
tucky, where the transaction occurred, such a sale amounts to a sale 
and a chattel mortgage back to the vendor, and is subject to the pro- 
visions of the statute of the state concerning the recording of chattel 
mortgages. The statute reads as follows: 

"No deed, or deed of trust or mortgage conveying a légal or équitable title 
to real or Personal esta te shall be valid against a purchaser for a valuable 
considération without notice thereof, or against creditors until such deeds shall 
be acknowledged or proved according to law and lodged for record." Ky. St. 
1903, § 496. 

This contract for a conditional sale was not recorded. Certain 
parties became creditors of the bankrupt after the date of the con- 
tract, but before the filing of the pétition in bankruptcy; and it is 
thèse parties in whose behalf the trustée makes this contest against 
the claim of the vendors in the contract of sale of the title and for 
the possession of the goods. The District Court rejected the claim 
of the vendor, and denied its pétition. 

In the case of York Mfg. Co. v. Cassell, 201 U. S. 344, 86 Sup. 
Cf. 481, 50 L. Ed. 783, the Suprême Court, reversing a judgment of 
this court, held that the trustée in bankruptcy takes the assets in pre- 
cisely the same condition and with the like title as that by which they 
were held by the bankrupt, and further, that the inchoate equity of 
creditors who had not then secured a lien by some judicial proceed- 
ing could not be worked out in their behalf by the trustée in the 
bankruptcy proceedings. That décision necessarily négatives the ap- 
plication to such a case of the provision of Act July 1, 1898, c. 541, § 
67a, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449), that "claims which 
for want of record, or for other reasons, could not hâve been valid 
hens as against the claims of the creditors of the bankrupt, shall not 

*For other cases see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Isdezn 
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be liens against his estate" ; and the further provision of section 67b, 
that "whenever a créditer is prevented from enforcing his rights as 
against a lien created or attempted to be created by his debtor who 
afterwards becomes a bankrupt, the trustée of the estate of such 
bankrupt shall be subrogated to and may enforce such rights of such 
créditer for the benefit of the estate." Those provisions were not 
referred to in the opinion of the court, and, of course, their meaning 
and scope were not defined further than is done by the necessary im- 
plication from the décision ; but it cannot be supposed they were over- 
looked. We note that in Thomas v. Taggart, 209 U. S. 385, at page 
389, 28 Sup. Ct. 519, at page 520, 52 h. Ed. 845, Mr. Justice Day 
said: 

"The rule is generally recognized that, if tlie title to property claimed is 
good as against the bankrupt and his creditors at the time the trustee's tltle 
aeerued, the title does not pass, and the property should be restored to its tnie 
owner." 

But when he says, "and his creditors," we must suppose he means 
creditors who hâve secured a lien ; for he cites York Mfg. Co. v. 
Cassell. 

Accepting, then, the décision in the case of York Mfg. Co. v. Cassell 
as authoritative, what were the respective rights of the Crucible Steel 
Company and the bankrupt in the goods in question at the date of the 
filing of the pétition? As between them the mortgage was valid, 
though not recorded. No créditer had fastened any lien upon them, 
although several of them were in a condition, and had a right, to do 
so. Thèse two facts were regarded as décisive by the Suprême Court 
in the case referred to, and they seem equally décisive hère. 

In the case entitledln re Doran, 154 Fed. 467, 83 C. C. A. 265, 
we discussed at some length the meaning and effect of the Kentucky 
statute relating to the recording of chattel mortgages, and as to 
whether gênerai creditors are protected thereby; but we felt con- 
strained to abide by the opinion of the Suprême Court in York Mfg. 
Co. V. Cassell as settling the grounds upon which cases of this sort 
must be determined. In the Doran Case the chattel mortgage had 
been filed before the filing of the pétition. In the présent case it had 
not. But we cannot perceive that the différence is important. The 
mortgage was valid as between the mortgagor and the mortgagee, 
whether recorded or not, and there is no express définition by the 
statute which extends the meaning of the word "creditors," so as to 
include gênerai creditors having no lien. 

Since the décision in the Doran Case, in which we noticed the ap- 
parently conflicting cases in the Kentucky Reports concerning the effect 
of the statute above quoted, counsel hâve discovered a case, marked 
"not to be reported," in 99 S. W. 631, Besten & Langen v. People's 
Mess., etc., Co., and they refer to a récent case, Swafford's Adm'r v. 
Asher, 105 S. W. 164, and claim from them it is shown that the 
Court of Appeals has finally settled the law to be that gênerai cred- 
itors who hâve become such while the mortgage remained unfiled 
are to be prçtected. The court below seems to hâve so held, and 
some of the language of the judges who delivered opinions in those 
174 F.— 9 
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casés seem tô favor that construction. But there was no détermina- 
tion by the court which disposes of the uncertainty we encountered 
in the Doran Case, but notwithstanding which we gathered the impres- 
sion that the trend of the state décisions was against the contention of 
the trustée. We think we ought not to overrule our décision with- 
out a more positive démonstration that the law of Kentucky is to the 
contrary of what we there held. 

The decree of the court below must be reversed, with direction to 
order the trustée to surrender the property in question to the pe- 
titioner. 

On Rehearing. 

Since our opinion was announced and the judgment entered in this 
case, November S, 1909, a pétition for rehearing bas been filed, from 
which, and a récurrence to the record, it appears that the petitioner did 
not ask in the court below for tlie surrender of the possession of the 
goods in question, but for the enforcement of a Hen thereon and a 
privilège of priority over gênerai creditors in the proceeds of a sale 
of the goods, in considération whereof it is apparent that the judgment 
should not bave been for the return of the possession, but should hâve 
been a déclaration that the petitioner was entitled to prove its claim 
as a creditpr, and was entitled to a lien upon the goods in question for 
the unpaid purchase money and to the extent of the amount realized, 
or to be realized, upon the sale thereof, the trustée should accord to 
the petitioner a lien thereon paramount to the claims of gênerai cred- 
itors and make distribution of the proceeds accordingly. 

The judgment so entered wiU therëfore be reversed and held for 
naught; and a new judgment will be entered in the form and to the 
effect as above indicated to be correct, with costs to the petitioner. 
The pétition for rehearing will in other respects be overruled. But, 
before the entry of the judgment above directed, the court will, upon 
the request of the appellee now made, make and file a finding of the 
facts and conclusions of law as required by Order No. 36 of the Gen- 
eral Orders in Bankruptcy prescribed by the Suprême Court (89 Fed. 
xiv, 32 C. C. A. xxxvi). 

We think there was no error in entering the former judgment with- 
out a finding of facts and law, none having been requested. We agrée 
with the Circuit Court of Appeals for the Seventh Circuit in holding, 
as it did in Knapp v. Milwaukee Trust Co., 162 Fed. 678, 679, 89 C. C. 
A. 467, that the third paragraph of General Order 36 does not require 
such findings to be made without request, but is intended to give the 
party a right to such findings, to be conceded if he demands it, which 
we think he should do, either before the opinion of the court is given, 
or, if thereafter) before the judgment is entered. 
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WILLIAM GRACE CO. t. HENRY AIARTIN BRICK MAOH. MFG. 00. 

(Circuit Court o( Appeals, Seventh Circuit October 5, 1909.) 

No. 1,556. 

1. COBPORATIONS (§ G42*)— FOREION CORPORATIONS— LiABILÏTY TO SXJIT— "DO- 

iNG Business Within the State." 

Under Hurd's Rev. St. 111. 1908, c. 32, § 26, which authorizes service of 
process upon an agent of a foreign corporation only in case tliat corpora- 
tion is doing business in the state, the présence in the state of a traveling 
salesman, representing a foreign corporation havlng no place of business 
there, with authority to take orders for goods, to be submitted to the cor- 
poration for approval, does not constitnte "doing business within the 
state" by the corporation, whIch wIU subject It to suit therein. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. |§ 2520, 2524 ; 
Dec. Dig. § 642.* 

Foreign corporation doing business in state, see notes to Wagner v. J. 
& G. Meakin, 33 C. C. A. 585; Brown v. Chicago, B. I. & P. Ry. Oo., T2 C. 
C. A. 622. Service of process on foreign corporations, see notes to Bldred 
V. American Palace Car Co., 45 O. O. A. 3; Cella Commission Co. v. Boh- 
llnger, 78 C. C. A. 473.] 

2. Corporations (§ 668*) — Foeeion Corporations — Liability to Suit — 

"Agent." 

A mère traveling salesman for a corporation, sent Into another state on 
a spécial matter with speciflc instructions, but havlng gênerai authority 
to solicit oi'ders for goods, to be submitted to the company for approval, 
Is not an "agent." of the foreign corporation on whom service of process 
agalnst it may be made, under Hurd's Rev. St. 111. 1908, e. 32, § 26. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2610. 2611 ; 
Dec. Dig. § 668.* 

For other définitions, see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, p. 7569.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the William Grâce Company against the Henry Martin 
Brick Machine Manufacturing Company. Suit di.smissed for want of 
jurisdiction, and plaintiff brings error. Affirmed. 

PlalntlfC in error, an Illinois corporation, brought suit at law agalnst de- 
fendant in error, a Pennsylvanla corporation. In the municipal court of Chi- 
cago, II]., and caused service to be had upon one McClellan, as an agent of de- 
fendant in error. The cause was af terwards duly removed to the fédéral Cir- 
cuit Court. On Issue of agency for the purposes of cervice being ralsed by de- 
fendant In error, the Circuit Court found agalnst plaintiff In error. The lat- 
ter thereupou represented to the court that he was unable to procure other 
service of process and asked for a final order, wliereupon the suit was dis- 
mlssed for want of jurisdiction over the défendant The cause is now before 
this court upon the alleged error of the Circuit Court In Quashlng service of 
summona. 

The facts deduced from the affidavits are as follows, viz.: Défendant in 
error Is engaged In the business of manufacturing brick machines at Lancaster, 
Pa. On Mai'ch 9, 1908, the contract ont of which this suit has grown was en- 
tered Into between the parties hereto at Chicago, II]., involving the sale and In- 
stallation of certain brick-manufacturing machines in plaintiff in error's plant 
at Ormstown, Canada. Afterwards, souie dlsagreement havlng arisen between 
the parties, McClellan, a mère traveling salesman for défendant in error, hav- 
lng no stock or officiai connection with défendant in error, was, on request of 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plalntiff in error, sent to Chicago under instmctions to confer with plaintiff In 
error in regard to sueli controversy, and. to make to plaintifli in, error certain 
deflnite propositions, with a view to adjusting the différences, and also to re- 
port to défendant in error any counter propositions plaintiff in error might 
make. It further appears that said McClellan had authority to take orders 
for brick machine manufacturing apparatiis, but was required to report the 
same to bis employer for approval, and that he had not the power to make an 
absolute sale, except as specifically direeted by défendant in error. While in 
Chicago in référence to the matter in suit, he did solicit orders to be reported 
to hlB employer. He bad nothing to do with negotiating or making the sale in 
question. After several interviews, plaintiff in error declined finally to meet 
the terms proposed by McClellan for défendant in error, and caused the latter 
to be at once served with process. 

The errors assigned are that the court erred in quashing the service and in 
not holding that it had jurisdictiou of défendant in error. 

George F. Buckiiigham, for plaintiff in error. 
S. S. Gregory, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
Whether or not the service upon McClellan was good must be deter- 
mined with référence to the Illinois law. If the municipal court ob- 
tained jurisdiction of the défendant in error by service upon him, that 
jurisdiction was not vitiated by the renioval. Under the statute of Illi- 
nois (section 26, c. 32, Hurd's Rev. St. 1908) service can be had upon 
an agent of a foreign corporation only in case that corporation is 
"doing business" in the state. 

The questions hère presented are: (1) Was défendant doing busi- 
ness in the state of Illinois at the time of service or before? (2) Was 
McClellan' an agent within the meaning of the statute of Illinois? 

It does not appear that défendant in error ever maintained any ofEce 
within i^the state of Illinois for the transaction of its business. On the 
contrary, it is positively denied. Nor had it ever had any résident 
agent, in the: state, or transacted any other business therein, sâve the 
soliciting of orders by mail or traveling salesmen, to be submitted to 
défendant in error for approval. Our attention has been called to no 
Illinois case holding that a foreign corporation, under thèse circum- 
stances, would be held to be doing business in the state. On the other 
hand, the contrary is expressly held in Havens & Geddes Co. v. Dia- 
mond et al., 93 111. App. SS?, and in March-Davis Cycle Mfg. Co. v. 
Strobridge Lithographing Co., 79 111. App. 683. In the former case 
it is said: 

"The procuring of orders by traveling agents in this state, with or without 
samples, or the sale of goods in this state by samples, wben the orders are sent 
to a foreign coi-poration for Its approval in the foreign state, from which tUe 
goods are sbipped by common carrier to the purchaser in this state, does not 
constitute 'doing business'' In this state, wbere sucb foreign corporation has 
no place of business in this state." 

To the same effect are the décisions of a great number of the state 
courts referred to at page 3160 of Words and Phrases Judicially De- 
fined. The fédéral rule is clearly stated in Wall v. Chesapeake & Ohio 
Ry. Co., 95 Fed. 398, 37 C. C. A. 129, and Fairbank & Co. v. Cin. & 
N. O. Ry. Ce, 54 Fed. 420, 423, 4 C. C. A. 403, 38 L. R. A. 271, 
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In Fitzgerald & Mallory Construction Co. v. Fitzgerald, 137 U. S. 
98, 11 Sup. et. 36, 34 L. Ed. 608, it is said: 

"Where a foreigii corporation is not doing business in a state, and tlie prési- 
dent or any officer is not tliere transacting business for the corporation and 
representing it in tlie state, it caunot be said tliat tlie corporation is withln tlie 
State, so tliat service can be made upon it." 

Tn Green v. C, B. & Q. Ry. Co., 205 U. S. 530, 37 Sup. Ct. 595, 51 
L. Ed. 916, it is held that the fact that "for the purpose of conducting 
this incidental business the défendant employed Mr. Heller, hired an 
office for him in Philadelphia, designated him as 'district freight and 
passenger agent,' and in many ways advertised to the public thèse 
facts," and the further fact that "when a prospective passenger desired 
a ticket, and applied to the agent for one, the agent took the appli- 
cant's money and procured from one of the railroads running west 
f rom Philadelphia a ticket to Chicago, and a prepaid order which gave 
to the applicant, upon his arrivai at Chicago, the right to receive from 
the Chicago, Burlington & Quincy Railroad a ticket over that road," 
and the further facts that he issued orders for reduced rates to railroad 
employés over defendant's lines, and gave exchange bills of lading, to 
be in force when freight was actually received by défendant therein — 
ail thèse, and more, w^ere not sufficient to show that the défendant 
therein was doing business in the district ; citing with approval Fair- 
bank & Co. v. Railway Co., supra. 

The case of Houston v. Filer Stowell Co. (C. C) 85 Fed. 757, is 
cited by plaintiff in error as holding to the contrary. In that case, 
however, the gênerai manager of the défendant corporation was in the 
state with référence to the subject-matter involyed in the suit, thereby 
raising questions not involved hère. Whether or not the facts in that 
case show that the défendant there was doing business in this state 
is not hère a material inquiry, since McClellan could not, by anything 
he could do beyond his authority, bring défendant in error into this 
state. Whether or not he was, under the facts of this case, an agent, 
within the meaning of the statute, for purposes of service, must clearly 
be answered in the négative, under the rule established by a long line 
of authorities. Goldey v.,,Morning News, 156 U. S. 518, 15 Sup. Ct. 
559, 39 L. Ed. 517; Conley v. Mathieson Alkali Works, 190 U. S. 
406, 23 Sup. Ct. 728, 47 L. Ed. 1113 ; Green v. Railway Co., supra. 

We deem it unnecessary to consider the phase of the case raised by 
défendant in error with référence to Interstate commerce. 

Affirmed. 



McCALL CO. V. DKL'CIII.ER. 

(Circuit Court of Appeals, lOigbth Circuit. Noveniber 15, 1009.) 

No. 2,984. 

DaMAGFS (§ 80*) — LIQUIDATED DAMAGES — CONSTRUCTION OV STIPULATIONS — 

"Penaltt." 

In a coutract for tlie purchase and sale of an article of merehandise. to 
be dellvered in stated quantifies perlodically durlng a terni of over flve 
years, a provision that in case of breach by eltlier party the other may be 

*For other cases see same topic & § nUmbsr ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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released and recover as Uquidated damages a sum equal to Hhe entire pur- 
ehase priée to be pald during the term, Is one for a "penalty," having no 
référence to the actual damages, which In such case are readlly ascertain- 
able, and the amount belng grossly excessive in case the «ontract had been 
performed for any considérable tlme before the breaeh. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 170-175; Dec. 
Pig. § 80.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5272-5276 ; vol. 
8, p. 7750.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri. 

In the matter of E. H. William Normann, bankrupt. From an order 
disallowing a claim of the McCall Company, said claimant appeals. 
Affirmed. 

Augustus L. Abbott, John Blair Edwards, and Alfred C. Wilson, for 
appellant. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is an appeal from an order disallow- 
ing a claim of the McCall Company against the estate of E. H. William 
Normann, bankrupt, under a clause of a contract in the following 
words : 

"If either of us shall Intentioually break this contract, or shall refuse or 
fail promptly to perform the same after two weelvs' notice in writing given by 
the other, then the other of us shall hâve the right ta exercise the option of 
being released from ail future obligations under it, and to recover and receive 
as Uquidated damages, and not as a jienalty, a sum equal to the agreed charge 
for fashion sheets during the entire term of this contract. Failure to require 
compliance with the strict letter of this contract order shall not forfeit nor 
préjudice any right thereunder, nor constltute a vs^aiver thereof." 

The contract was made January 28, 1905, and ran for 5 years and 
3 months. It required Normann to take and pay for so many fashion 
sheets, etc., periodically during the term at a fixed price. After three 
years of the term had run, Normann defaulted, and was adjudged a 
bankrupt upon his own pétition. The company presented a claim for 
$368.79, balance due for goods actually delivered and remaining un- 
paid for, and for the further sum of $807 as Uquidated damages for 
breaeh of the contract. The trial court allowed the claim for $358.79, 
and disallowed that for $807 on the ground that it was a penalty, and 
not Uquidated damages. 

We think the trial court was right. The company offered no proof 
of its actual loss, but stood upon its demand for the entire amount stip- 
ulated in the contract. This is not a case of an agreed valuation of 
property, like that of Sun Printing and Publishing Association v. 
Moore, 183 U. S. 642, 32 Sup. Ct. 240, 46 L. Ed. 366 ; nor is it one in 
which the amount of actual damage is difficult of ascertainment. The 
contract was the common one of sale and purchase of articles of 
trade, for the breaeh of which the law prescribes a clear and definite 
measure of damages. The provision in the contract ignores this meas- 

*For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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lire altogether, and fixes an arbitrary amount which is grossly in ex- 
cess of ail loss tliat could possibly hâve been sustained. This is mani- 
fest from the face of the contract itself. Extrinsic évidence is not 
necessary to disclose it. The amount clainied as liquidated damages 
embraces, not only the full priée of goods not yet delivered under the 
contract and of those delivered and not paid for, but for which a sep- 
arate claim was made and allowed against the bankrupt's estate, but 
also the price of those which the bankrupt had fully paid for during 
the first three years of the contract. It is inconceivable that a default 
of the purchaser, occurring after so much of the contract term had 
passed, could hâve inflicted so disproportionate a loss, or that the loss 
could uhder any circumstances hâve exceeded the contract price of 
the remaining goods, which the bankrupt did not take and pay for 
according to his agreement. Under such circumstances, calling the 
specified sum "liquidated damages" does not make it so. Bignall v. 
Gould, 119 U. S. 495. 7 Sup. Ct. 294, 30 L. Ed. 491. There is nothing 
in United Shoe Machinery Co. v. Abbott, 158 Fed. 763, 86 C. C. A. 
118, inconsistent with thèse conclusions. 
The order is afîîrmed. 



SAAICE V. LEDERER. 
(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

No. 56. 

1. Copyrights (§ 69*)— Action foe Infbingement— Statutoby Requikemekts. 

Both the rlght of action for infringement of a copyright, and the copy- 
right itself, are In thIs case statutory, and a coinpliance wlth such statutes 
is essentlal to a right of action. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 69.* 
Rights of authors to control of publication, disposition, or use of their 
productions independeut of statutory copyright, see note to Bobbs-MerriU 
Co. V. Straus, 77 C. C. A. 620.] 

2. CoPYBiGHTs (§ 69*)— Action for Infringement— Bubden of Pboof. 

In a suit for infringement of a copyright, the librarian's certiflcate does 
not per se establlsh the copyright ; but the burden rests on the plaintlfC to 
show eompliance with the statutory requirements as conditions précèdent. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 69.*] 

3. Copyrights (| 23*)— Who may Obtain— Assignment of Right. 

A contract by which a foreign author of a dramatic composition granted 
the stage rights in tlie United States to another, and agreed to copyright 
the play in this country, did not convey the author's right of cops'right, 
and an attempted copyright by the grantee In his own name was Invalid, 
and will not support an action by him for infringement. 

[M. Note. — For other cases, see Copyrights, Cent. Dig. § 22; Dec. Dig. 
S 23.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Emanuel Lederer against Charles Saake. From a judg- 
ment for plaintilï (166 Fed. 810), défendant brings error. Reversed. 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Joseph H. Taulane and Hector T. Fenton, for plaintiff in error. 
G. W. Pepper and Louis Steckler, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Emanuel Led- 
erer brought suit against Charles Saake for damages for infringement 
of a copyright taken eut by him for a dramatic composition in the 
German language, entitled "Alt Heidleberg." The play was the work 
of one William Meyer Poster, of Berlin, and it was staged and per- 
formed by the défendant in the German theater of Philadelphia. The 
copyright was sought to be taken out under the provisions of Rev. 
St. § 4952, as amended by Act March 3, 1891, c. 565, § 1, 26 Stat. 
1106 (U. S. Comp. St. 1901, p. 3406), which reads : 

"The author, inventor, designer, or proprletor of any book, maj), chart, dra- 
matic or musical composition * • * shall, upon complylng with the provi- 
sions of thls chapter, hâve the sole Uberty of printing, * ♦ • publishing 
* • * and vendlng the same, and In case of a dramatic composition, of pub- 
Ucly performlng or representing It, or causing It to be performed or repre- 
sented by otbers," 

— and section 4956 (amended as above), which is : 

"No person shall be entitled to a copyright unless he shall, on or before the 
day of publication in thls or any foreign country, deliver * * * to the Ll- 
brarian of Congress * * • a prlnted copy of the tltle of the book, map, 
chart, dramatic or musical composition, » • * nor unless he shall also, not 
later than the day of publication thereof in thls or any foreign country, de- 
liver * * • to the Librarlan of Congress ♦ • * tveo copies of such copy- 
right book, map, chart, dramatic or musical composition." 

A verdict having been rendered for the plaintifï, and judgment en- 
tered thereon, Saake, the défendant, sued out this writ of error. 

Both the right of action in this case and the copyright itself are 
statutory, and the means whereby Lederer sought to secure both such 
rights are only those recited in the foregoing sections. It follows, 
therefore, that f ailure to comply with those statutes would prevent a 
right of action in him against Saake from arising. Thompson v. Hub- 
bard, 131 U. S. 151, 9 Sup. Ct. 710, 33 L. Ed. 76; Wheaton v. Peters, 
8 Pet. 591, 8 h. Ed. 1055; Banks v. Manchester, 128 U. S. 244, 9 Sup. 
Ct. 36, 33 L. Ed. 425. When suit for infringement is brought, the 
Librarian's certificate does not per se establish the copyright ; but the 
burden rests on the plaintiff to show compliance with statutory re- 
quirements as conditions précèdent. Merrell v. Tice, 104 U. S. 557, 
26 E. Ed. 854 ; Osgood v. Aloe Co. (C. C.) 83 Fed. 470. 

The Constitution (article 1, § 8, cl. 8) securing to "authors and in- 
ventors" alone "the exclusive right to their respective writings and 
discoveries," the right of any other person to a copyright is derivative 
and secondary, and such latter must therefore show that he is the gran- 
tee of the author's rights. Green v. Bishop, 1 Cliff. 186, Fed. Cas. No. 
5,763 ; Little v. Gould, 2 Blatchf . 181, Fed. Cas. No. 8,394 ; Yueng- 
ling V. Schile (C. C.) 12 Fed. 100. This Lederer sought to do by his 
contract of January 10, 1903, with Foster, the author. That contract 
not only does not in express terms purport to assign Foster's rights 
as an author to Lederer, but, on the contrary, by the provision of the 
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translation in évidence, that "the said William Meyer Foster agrées 
to hâve the within-named play in order to hâve the protection of the 
American law copyrighted prior to its appearance in the book trade," 
Foster retains to himself the privilège of copyright. On the trial 
Lederer testified that this was the meaning of the contract when, in 
answer to the question, "Do you understand you hâve the exclusive 
right to publish that book in this country, from that contract?" he 
said: 

"I ûo not say that — that I hâve tUe oiily right to. It says hère that the 
author will hâve the book copyriiïhted hère. That means hâve it set up and 
priiited, in order that he is enr.bled to go into the trade and hâve still the 
Ijrotection of the American law.'' 

It is therefore obvious th.at this contract, on which Lederer's sole 
right to procure a copyright rests, neither conveyed nor purported to 
convey the author's title or right to a copyright in the United States. 

It is contended, however, that under the case of Belford v. Scribner, 
144 U. S. 488, 12 Sup. Ct. 734, 36 h. Ed. 514, that is a matter that only 
concerns Foster and Lederer. We cannot give any such effect to that 
case. Mrs. Terhune was the authoress of the book there in question, 
and such authorship by the statute entitled her to a grant of copyright ; 
her marital obligations with référence to her earnings in no way affect- 
ing her right to obtain a copyright certificate. The instrument by 
which Mrs. Terhune assigned to the Scribners her right as authoress 
to take out a copyright certificate is not printed in the case ; but, what- 
ever its form, it evidently purported to assign ail the right she had. 
It is therefore manifest the case was fundamentally différent from that 
before us, where the agreement between the parties stipulated that the 
power to copyright remained in the author, and the plaintiff testified 
such was the meaning of the contract. 

We are therefore of opinion that Lederer failed to show any right 
as proprietor to a grant of the copyright sued on, and the judgment 
must be reversed, with instructions to enter judgment for the de- 
fendant. 



THORNPYKE et ux. v. GUNNISON, District Judge. 

(Circuit Court of Appeals, Nintli Circuit. November 22, 1909.) 

No. 1,69T. 

New Tri.\l (§ 131*)— Grounds— iNABiLiry of .Judge to Settie Bill of Ex- 
ceptions. 

Under Rev. St. § 953, as ainended by Aet Juue 5, 1900, c. 717, § 1, 31 
Stat. 270 (U. S. Comp. St. 1901, p. «96). which provides that, In case the 
jndge before whoni a cause has beeii tried Is unable tohear and pass on 
a motion for a new trial and allow and sign a bill of exceptions, his suc- 
cessor inay pass on such motion and allow a bill of exceptions, if the évi- 
dence has been taken down, or if satisfied in any other manner that he 
can fairly do so, but, if not, niay lu his discrétion grant a new triai, a 
party who has not presented to a sueceeding .judge a bill of exceptions 
contaluing a transcript of the évidence, as required by a rnle of court, be- 

*For otUer cases see same topic & § numbek iq Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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cause of his fallure to pay the reporter's fées, is not entitled to a new 
trial as of course. 

[Ed. Note.— For other cases, see New Trial, Dec. Dig. § 131.*] 

Pétition for Writ of Mandate, directed to the judge of the District 
Court of Alaska, Division No. 1, requiring said, judge to enter an 
order in the cause entitled "C. M. Thorndyke et al. v. Alaska Per- 
sévérance Mining Company," No. 626A, setting aside the judgment, 
findings, and conclusions of law therein, and granting to the petition- 
ers, as plaintiflfs in said cause, a new trial. Writ denied. 

E. M. Barnes and L. S. B. Sawyer, for relators. 

R. F. Laffoon and W. C. Sharpstein, for respondent. 

Be fore GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

PER CURIAM. The pétition in this case sets forth the changes 
that hâve taken place in the office of judge of the District Court of 
Alaska, Division No. 1, since June 28, 1907, when Judge James Wick- 
ersham, then judge of the District Court of Alaska and holding the 
court of the First division thereof, tried the cause of C. M. Thorn- 
dyke et al. v. Alaska Persévérance Mining Company, No. 6S6A, and 
made findings of facts ànd conclusions of law upon which the court 
entered a judgment in favor of the plaintiffs. The pétition also recites 
orders extending time for the préparation of a bill of exceptions and 
the proceedings relating to the delay on the part of the plaintiffs in 
procuring from the stenographer of the court a transcript of the 
évidence. 

It appears, from the return to the order to show cause, that the 
judgment was entered on June 38, 1907, and the time for settling the 
ibill of exceptions was extended from time to time until March 1, 1908. 
On February 28, 1908, a motion for a new trial was filed and submitted 
to Hon. Royal A. Gunnison, holding the District Court for the said 
division. This motion was denied by Judge Gunnison on January 11, 
1909. In the meantime the plaintiffs appear to hâve abandoned ail 
■effort to obtain a bill of exceptions. It appears, from the affidavit of 
the officiai reporter, that the reason why the sténographie notes were 
not extended was that no provision was made for the payment of his 
fées as demanded by him. The rule of the court required that, in a 
case where the testimony is taken by the reporter, it should be extended 
for the purpose of settling the bill of exceptions. The bill which was 
finally tendered was not prepared in accorclance with the rule. 

We find nothing in section 953 of the Revised Statutes of the United 
States, as amended by Act June 5, 1900, c. 717, § 1, 31 Stat. 270 (U. 
S. Comp. St. 1901, p. 696), entitling the plaintiffs to a new trial as of 
course, or any relief, at our hands. 

The pétition for a mandate is therefore denied. 

•For other cases see same topio & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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HALL et ux. v. HANKBT. 
(Circuit Court of Appeals, Seventh Circuit. October 5, 1009.) 

No. 1,493 

Deeds (§ 128*)— Construction— ESTATE.S Created— Application of Rule in 
Shelley's Case. 

A (leed "Ijy and between ftlie grautors], tbe party of the first part, and 
James A. Hall and Mary Hall, his wlfe, during their or either of their 
natural Ilves, and in fee to tho lieir.s of tlie said Hall and his wife, the 
party o( the second part," conveying real estate "unto the said party of 
the second part, their heirs and assigna, forever," by unniistalcable im- 
plication limits the heirs takiug to the particular heirs of tlie grantees 
named as husband and wife, that is, to the issue of the marriage, and the 
ruie in Shelley's Case does not apply, under the law of Illinois, where 
«ueh ruie is in force as a rule of pro|)erty ; but as, under the s.tatute, the 
grantee of a fee tail talces a fee simple. Hall and wife toolc life estâtes, 
and the fee simple vested in their children as tenants in common. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 413-415; Dec. Dig. 
S 128.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Illinois. 

Suit in equity by Jennie H. Hankey against George L. Hall and 
Mary A. Hall. Decree for complainant, and défendants appeal. Af- 
firmed. 

J. B. Mann, for appellants. 

W. M. Acton and J. H. Dyer, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. The suit involved the construction of a 
deed made and entered into "by and between John C. Culver and Har- 
riet M. Culver, his wife, the party of the first part, and James A. 
Hall and Mary Hall, his wife, during their or either of their natural 
lives, and in fee to the heirs of the said Hall and his wife, the party 
of the second part." "The said party of the first part" conveyed "un- 
to the said party of the second part, their heirs and assigns," certain 
lands in Illinois, "to hâve and to hold said lands * * * ^nto the 
said party of the second part, their heirs and assigns, forever." At 
the time of the exécution of the deed James A. Hall and Mary Hall 
were husband and wife, and had two children as the fruit of their 
marriage. Subsequently another child was born to them. 

The Circuit Court held that under the law of Illinois (which, of 
course, was controlling) James A. Hall and Mary Hall took life es- 
tâtes only, and that the fee simple vested in their three children as 
tenants in common. Appellants contend that the deed conveyed the 
fee simple to James A. Hall and Mary Hall as tenants in common. 

In Illinois the rule in Shelley's Case is in force as a part of the 
common law. It is not a canon of construction. It is a rule of prop- 
erty. If the wording of an instrument brings it within the rule, the 
rule applies, even though the grantor explicitly directs that it shall 
not apply. 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 3907 to date, & Rep'r Indexes 
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In Illinois estâtes tail hâve been abolished by statute. The grantee 
of a fee tail takes a fee simple. , 

Appellants insist that James A. and Mary Hall are the only per- 
sons named as grantees. The granting clause, and likewise the haben- 
dum, runs "unto the said party of the second part." Referring to 
the description of "the party of the second part," we think the deed 
clearly means the same as if the granting clause had been worded, 
"unto James A. Hall and Mary Hall, his wife, during their or either 
of their natural lives, and in fee to the heirs of the said Hall and his 
wife." Beacroft v. Strawn, 67 111. 28; Griswold v. Hicks, 132 111. 494, 
24 N. E. 63, 22 Am. St. Rep. 549. 

Even so, appellants say, the word "heirs" requires that the ruie in 
Shelley's Case be applied. On examining the above-stated granting 
clause in its entirety, it seems quite apparent to us that there is no 
naming of the gênerai heirs of James A. Hall and the gênerai heirs 
of Mary Hall. If a conveyance is made "to John Doe and Richard 
Roe for life, and then to their heirs," the wording unquestionably 
refers to the gênerai heirs of Doe and the gênerai heirs of Roe, and 
consequently the rule in Shelley's Case applies, no matter what was 
the grantor's actual intention. But hère the existing marriage re- 
lationship between James A. and Mary Hall is conspicuously stated 
in connection with the word "heirs." The fee is not to go to the 
heirs of James A. Hall and Mary Hall as James and Mary, but to 
the heirs of husband and wife ; that is, to the issue of their marriage, 
to the heirs by them begotten. Words of procréation are not indis- 
pensable in establishing an estate tail. If the unmistakable implica- 
tion limits the heirs to particular bodies, that is sufficient. Lehndorf 
V. Cope, 122 m. 3ir, 13 N. E. 505 ; Atherton v. Roche, 192 111. 252, 
61 N. E. 357, 55 L. R. A. 591. As we find that there was a limitation 
to particular heirs, there is no basis for the application of the rule in 
Shelley's Case. 

The decree is affirmed. 



SAVANNAH, A. & N. RY. CO. v. OLIVEE. 

(Circuit Court of Appeals, Fifth Circuit December 14, 1009.) 

No. 2,012. 

CoNTRACTS (i 229*) — ^Construction— CoNTRACT foe Construction or Rah,- 

KOAIJ. 

Uuder a contract for the construction of a railroad, by whlch tbe con- 
tractor was to receive as compensation "tlie actual cost to himself ot the 
Work and labor performed and the materials and supplies furnished, ei- 
ther by himself or under subcontracts, and an amount in addition thereto 
equal to 7% per cent, thereof as gênerai contractor's profits," the cost or 
price of labor, materials, and supplies to be a'greed upon between him and 
the engineer of the railroad eompany, the contractor Is not entitled to 
charge as a part of thé cost a sum for the dépréciation of the equlpment 
used by himself and the subcontractors In doing the work. 

[Ed. Note.— For other cases, see Contracts, Cent. DIg. §§ 1048-1050; 
Dec. DIg. § 229.*] 

•For other cases see same topic & | numbbb in Dec. & Am. Digs. 1S07 to date, & Kep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

Suit in equity by W. J. Oliver against the Savannah, Augusta & 
Northern Railway Company. Decree for complainant, and défendant 
appeals. Modified and affirmed. 

J. A. Brannen, Hinton Booth, and James K. Hines, for appellant. 
"C. Henry Cohen, Joseph R. Lamar, and E. H. Callaway, for ap])ellee. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. In this case the master included in the amount 
found due complainant an item of $17,287.50 for dépréciation of equip- 
ment, which should hâve been disallowed. Deducting this item, and 
correcting the calculations incident thereto, we find the amount due 
complainant to be $269,874.04, and the judgment of the Circuit Court 
will be amended in conformity therewith; but in ail other respects it is 
affirmed. 



GENERAL ELECTRIC CO. v. SANGAMO ELECTRIC CO. 
(Circuit Court of Appeals, Seventh Circuit. October 5, 1909.) 

No. 1,532. 

1. Patents (§ 328*)— Investiok— Ei.ecthic Meters. 

The Halsey patent, No. 62G,S32, for an electric meter, is void for laclî of 
invention, in view of the prior art. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (g .'528*)—lNFRiNCrEirENT— Electric Meteks. 

The Halsey patent. No. 004,205, for an electric meter of the mercury 
elass, the improveuient consisting in completely amalganiating the copi>er 
dise, discloses invention, and is valid; also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit in equity by the General Electric Company against the San- 
gamo Electric Company. Decree for défendant, and complainant ap- 
peals. Reversed in part. 

The appeal is froui a decree dismissing the bill in the Court below for want 
of equity. The hill was to restrain infringement of letters patent No. 626,832, 
issueil .Tune 13, 1899, and letters patent No. 664,265, issued December 18, 1900, 
to Edward S. Halsey, assigner to appellant, for electric meters. 

Claim 2 of letters patent No. 626,832 (the claim relied upon) is as follows: 
"2. The combination in a mercurial electrlc-current meter ; a mercury cham- 
ber being a narrow slot in a body made of non-magnetic material in greater 
part ; maguetic pôles N and S enterlng to said clmmber by its vvalls being fixed 
thereln and defining thereby a maguetic field in said slot of small area com- 
pared with the area of the chamber of which it is a part ; électrodes 22 and 
22 entering said chamber through its walls by which they are held in posi^- 
tion, being one at each end of said fleld centrally located thereto and of small 
area so as to direct the current between said pôles and through the center of 
said fleld ; an armature of sheet métal adapted to fit said chamber in which 
it rotâtes submerged in mercury, and is propelled by the current led to it b.y 

*For other cases see same topie & § number ia Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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sala électrodes and Is retarded by the magnetic field In whlch It rotâtes, snb- 
Btantlally as siiown and speoified." 

The invention clalnied in Letters Patent No. 664,265 consists In the amalga- 
mation of the disk and Is sét forth In Claim 2 (the clalm sued upon) as fol- 
lows: 

"2. In an Integratlng electrlc meter, a revolvlng armature conslsting of a 
clrcular pièce of sheet-copper submerged in mercury and having its two main 
parallel faces Completely amalgamated for the purposes set forth." 

Other patents cited are the following: 

No. 240,678, Apr. 26, 1881, T. A. Edison. 
No. 251,545, Dec. 27, ISSl, T. A. Edison. 
No. 281,352, July 17, 38&3, T. A. Edison. 
No. 381,443, Apr. 17, 1888, E. Thomson. 
No. 509,095, Nov. 21, 1893. J. Terry. 
No. 579,-582, Mar. 30, 1897, G. Hookhara. 
No. 816,922, Apr. 3, 1906, R. C. Lanphler. 

Engllsh Patents. 

No. 1364. Mar. 14, 1883, Charles W. Siemens. 

No. 7210 1890, John PeiTy. 

No. 40 1891, Geo. Hookham. 

No. 4064 1891, George Hookham. 

No. 7484 ,. . 1896, Evershed & Vlguolea 

No. 17764, 1898, Heury Reason. 

The f urther facts are stated in the opinion. 

Thomas B. Kerr and Parker W. Page, for appellant. 
Charles W. Pickard, for appellee. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

Both of the patents relate to certain improvements in meters for 
measuring and recording the amount of electric current flowing in 
or drawn from a circuit with which they may be connected, the meters 
being of that spécial class known as mercury meters, for the reason 
that they hâve armatures of conducting material immersed in a 
chamber containing mercury. In meters of this kind (they ex- 
isted in the prior art previous to the Halsey patents under consid- 
ération) the motive device is a disk or cylinder of copper or other 
good conducting material, immersed in a body of mercury, and 
mounted between the pôles of a magnet in such a manner that vi^hen 
a current of electricity is passed through that portion of the disk which 
lies immediately under the m.agnetic pôles, the disk will be set in rota- 
tion in accordance with a well-known law of opération resulting from 
the reaction between the current in the disk and the magnetic field 
through which its path lies. From this class of mercury meters, the 
Halsey invention, letters patent No. 626,832 is sought to be difïeren- 
tiated by the désignation of the mercury chamber as a "narrow" slot, 
and the magnetic field as being one of "small area." But for thèse 
features, letters patent No. 626,832 would be fully anticipated in the 
prior art. 

Though thèse features doubtless carry with them many practical 
advantages, they are, in our opinion, anticipated both in purpose and 
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in effect by prior patents, among them the Perry and Hookham pat- 
ents ; the sole différence being that when a patent in the prior art with 
a narrow slot is shown, it is said that the area of the magnetic field is 
larger, and when a prior patent with a smaller area of magnetic field 
is shown, it is said that the slot is not so narrow ; but nowhere does 
patent No. 626,833 give any criterion by which it may be jiidged how 
narrow the slot must be, how large the body of the insulating material, 
or how large the magnetic field. Indeed, whatever changes Halsey 
has made over the prior art, are changes, not of new conception, but 
of adaptation — a change that constitutes its author in the given case, 
not an electrical inventor, but rather an electrical engineer. For thèse 
reasons, we believe that this patent is invalid. 

Patent No. 664,365 is meant as an improvement in the same class 
of meters, and so far as the présent suit is concerned, differs from 
the prior art in completely amalgamating the entire disk instead of 
seeking to insulate it so as to overcome the tendency to amalgamation. 
His thought in this respect is set forth in the following paragraph 
from his testimony (Rec. p. 73) : 

"I hâve found, through experiments rnnnlng through one or two years, that 
a copper disk armature running In the narrow slot and fleld gap, which Is es- 
sentlal or désirable, that unless the disk armature be thoroughly amalgamated, 
small air pockets are liable to exist at points which are unamalgamated or 
poorly amalgamated, thereby causing friction (by the accumulation In such 
pockets of copper oxide or mercury scum) wliich may vary from a small 
amount, affecting the meter only in small loads, to any amount up to an 
amount that wlU in some cases stop the meter at full load, or absolutely pre- 
vent it from starting. I hâve found repeatedly in my early experiments that 
a meter which at one time would run apparently ail right, at another time 
would, with no visible cause, stop runnlng gntirely, or would Indicate internai 
friction of some kind which I at first had dlfficulty In locating. I also found 
that some of thèse armatures which had been in use and constantly submerged 
in mercury for more than a year had not become thoroughly amalgamated, 
aud I am of the opinion that they would never become perfectly amalgamated 
of themselves. The effect of non-amalgamation or imperfect amalgamation 
is to interfère with the perfeet and complète flUing of the mercury space with 
mercury, and after once fllled, or apparently so, on account of the meter belng 
slightly out of level or the armature runnlng doser to one wall than another 
on account of belng slightly out of true, the close approaeh to one of the walls 
of one of the imperfeetly amalgamated spots or portions of the armature, will 
sometlmes cause the receding of the mercury at this point, forming an air 
pocket and space for mercury film or scums, which very materlally ûicreases 
friction. ïhis also decreases the hydrostatic pressure at this point, whereby 
this portion of the armature is drawn still doser to the wall, and on account 
of the elastidty of the shaft or play in the bearings often causes actual con- 
tact or rubbing friction, thereby preventing rotation altogether." 

This, we think, is shown to hâve been a departure from the thought 
of the prior art. 

True, our attention is called to the Perry British Patent No. 7219 
(1890), to the Evershed & Vignoles British Patent No. 7484 (1896), 
and to Reason's British Patent No. 17764 (1898), the latter two of 
which show copper armatures completely submerged in mercury; and 
in the former of which it is stated that it is only "sometimes" that 
the copper cylinder, except where the current is received and given 
off, is covered with an insulating varnish — the implication argued for 
being that in other instances the cylinder is not insulated by varnish 
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and is, tlierefore, subjected to the amalgamating influence of the mer- 
cury — f rom which it is argued (copper immersed in mercury auto- 
matically amalgamating) that there is no novelty in the' Halsey patent. 

Thèse exhibits from the prior art do net disclose complète amal- 
gamation, for in order to make copper amalgamate when immersed 
in mercury, ail traces of foreign substances must first be chemically 
removed (something net pointed otit or hinted in the British patents) ; 
nor do they disclose initial complète amalgamr''on as an élément of 
the combination — something that must be attencied to, irrespective of 
what may occur incidentally as the resuit of the immersion of the 
armature. Indeed, though in constructing meters in accordance with 
the teachings of the prior art more or less amalgamation is a direct 
and necessary resuit, the amalgamation is partial only and not com- 
plète, and bas been looked upon as an incident to be avoided, not an 
end to be purposely attained. 

We think that, under the circumstances, the departure practiced 
by Halsey and pointed out in bis patent is patentable invention. Un- 
deniably, his initial amalgamation of the disk is the resuit of his ex- 
periments, not of what he read in prior inventions. Undeniably, no 
one in the prior art purposely set about to amalgamate ; whatever 
amalgamation took place, was incidental only. And undeniably the 
disks of the appellee are subjected now to this spécifie process of 
amalgamation before they are inserted in the instrument — convincing 
évidence that the défendant has learned from Halsey 's patent and not 
from the prior art. 

The decree of the Circuit Court will be aflSrmed as to patent No. 
626,832,. and reversed as to patent No. 664,265 and the case remanded, 
with instructions to enter a decree finding Claim 2 of that patent 
valid, and finding it to bë infringed by appellee (the infringement is 
not seriously denied) and entering an injunction accbrdingly. 



WESTKUMITE CO. OF AMERICA v. COMMISSIONERS OF LINCOLN 

PARK. 

(Circuit. Court of Appeals, Seyenth Circuit. October 5, 1909. Pétition for 
Keliearing Orerruled November 20, 1009.) 

No. 1,569. 

Patents (§ 328*)— Invention— Method of Spbinkling Steeets. 

Tlie Van Westrum patent, No. 752,487, for a method of sprinlîling streets 
by the use of a mixture or solution of oil and water, is not void on its 
face because it uses the terni "solution" wiiere "emulsion" may be the 
correct cheœical tenu ; but its validity is a question to be determined by 
proof. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Westrumite Company of America against the 
Commissioners of Lincoln Park. From a decree (164 Fed. 989) on 
demurrer, dismissing; the bill, complainant appeals. Reversed. 

Appellalit, as owner of pntent No. 752,487, February IG, li)04, to Van West- 
riun, soiight to bave api^ellee eujoined from coutiimiuj^ an alleged infringe- 
jiieut. 

T'iie description and daims are as follows: 

"Tlie ordinary System of sprlnl^ling streets with water for the purpose of 
laying the dust bas the disadvantage that in hot weather the water very 
rapidly évaporâtes, so that the sprinkllng opération must be frî^iuently re- 
peated, whereby a very large quantity of water is used. 

"Attempts hâve heen made to employ crude petroleum instead of water. 
as the former évaporâtes mueh slower than water, and therefore renders sueh 
fréquent sprinliling unnecessary. One of the great disadvantages of petroleum. 
however, is that it possesses a disagreeable odor, aud, further, sbould it get 
upon the clothing of passers-by, greasy spots are formed wbieh are extremely 
dlflicult to remove. 

"Aceording to my Invention I make use of the fact that oily substances 
evaporate very slowly, but at the same time I avoid the inconvenience above 
referred to. 

"My Invention consists of a new and improved metbod of utilizing the 
granulated dust or particles evolved from the surface of the streets and road- 
beds by the constant wear and tear caused by travei of animais, vehieles, and 
the action of the éléments, first, by saturating the said granulated particles 
with a mixture of oily substance, ijermeatlng tliem through and through, eaus- 
Ing the same to become intlmately mixed with said oily substance, which is 
preferably compQsed of oil and water in such proportions as will be herein- 
af ter described ; secondly, in sprlnkling roadbeds, streets, and the like with an 
oily substance ih such manner that the dust particles become united with a 
liomogeneous mass, binding the particles together to form a coating or top 
dresslng for the roadbed or street, eausing said dust to adhère to the solid 
surface of said bed or street, and thus preventing the diffusion of the said dust 
by the wind, to the discomfiture, and aunoyauce of pedestriaus and to the 
injury to houses and articles generally. 

"For the purpose of my invention, in using a soîuble sprlnkling liquid I 
employ oily substances, such as petroleum, petroleum residue, or other suitable 
minerai or tar oils rendered soîuble in water by any known process ; thèse 
com])ounds being previously prepared so as to readily mix in solution with a 
larger volume of water. The proportion I prefer is ahout from ten to twenty 
parts of prepared oil to eighty or ninety parts of water, aceording to the 
depth of dust or sand to be laid, saturated, and unified, so that a substantial 
coating wlll be formed on the surface of the roadbed or street, whereby the 
surfaces of said streets or roadbeds are greatly beneflted and preserved aiuJ 
the diffusion and scattering of dust largely prevented. This sprlnkling inedium 
has the advantage that by reason of the addition of oily substances it évap- 
orâtes considerably less rapidly than pure water, while, owlng to the oily sub- 
stances being dissolved in the water, it does not leave spots on the clothing of 
persons whieh are difflcult to remove. Spots made on wearing apparel by this 
new sprlnkling liquid can be readily removed by the application of plain water. 
Furthermore, I can apply my sjirinkling médium at an ordinary température 
and wlthout pressure, by using the eonmion watering car or the like, which is 
not ]>ossible by using for the same purpose crude petroleum or tar, as the 
latter must be applied on roadbeds in a hot condition and by using pressure, 
because cold minerai oils or tar do not get mixed with sand, dust, and the like. 
but form with it globules, whieh are mutually repulsed, and do not form at ail 
a binding médium for dry or moist sand, dust, and the lilie. Rain does not im- 
pair the roadbeds at ail after having been treated by my method, as the rain 
water is absorbed at once by the oil on the roadbed, out of which the former 
water has been more or less evaporated, so that rain, in fact, revives the bind- 
ing effect on the dust particles and largely sen-es the purpose of a fresh 
sprlnkling of the solution. Besides, the .said soîuble oily substance can be dis- 
solved in water to any desired extent, and, as but a small quantity of same is 
174 F.— 10 
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needed, my Improved method Is very cheap and economical. Finally, my Im- 
proved sprinkling médium diffuses miicli easler than petroleum in tlie roart 
surfaces eovered with dust particles, and blnds permanently the stones, sand, 
dust, and earthly material or the lilie forming the roadbed. 

"It will be évident that piles of dust, sand, coal, and other comminuted par- 
ticles capable of being blown off may be treated with the sprinkling solution, 
which forms a crust on the s.urface of the heap or pile, and thus prevents 
thelr scatterlng. 

"Having thus described my invention, what I claim is: 

"1. The method of utilizing the granulated portions of roadbeds or streets 
by forming them Into a top dressing or coating, by flrst niechanically or 
(:hemically mîxing In predetemilned proportions oil and water, then sprinkling 
or spreading the sald mixture over the said loose granulated substance or dust 
and permeating the same, thereby unifying them and forming a concrète niass, 
which adhères to the solid surface of the street or roadbed, thus preventlng 
the diffusion of dust and forming the said top dressing. 

"2. The method hereln described of flrst taking say ten parts of oil, then 
ninety parts of water, then mixing the same In a solution, then distributing 
the mixture over a surface of granulated substance, by which the granules are 
united in a thiu stratum, whereby thelr diffusion or scatterlng is prevented. 

"3. The method herein described of improving the surface of roadbeds and 
utilizing the loose granulated particles thereon, by sprinkling or coating them 
with a mixture of oily substances composed of predetermined proportions of 
oil and water, whereby the said substances are caked or mlxed to form a coat- 
ing for the purpose specifled. 

"4. The method of utilizing the granulated portions of roadbeds or streets 
known as dust and forming It Into a top dressing, by permeating it with an 
oily substance consisting of .oil and water previously and Intimately mixed, 
whereby the said granulated particles are unlfled with oil and water and 
form a concrète mass, in the manner and for the purposes specifled. 

"5. The method herein described of saturatlng scattered dust and mixing 
the same with a mixture of oU and water in the proportions specifled in such 
a manner that said dust is made to adhère to Its bed, substantially as de- 
scribed." 

Aniong other averments the bill contained the following: "Tour orator fur- 
Hier avers and shows uuto your honors that, prlor to the said invention of sald 
Van Westrum, it was, known to those skilled in the art to which the said in- 
vention pertains that oil and water could be so intimately and permanently 
niixed as to hold the oil practlcally in solution in the water, so that said mix- 
ture was to ail inteuts and purposes a solution, and that the patent to Wey- 
gaug. No. 575,189, dated January 12, 1897, discloses such knowledge; a copy 
of said patent being attached hereto and marked 'Exhibit B.' " 

.Vppellee demurred on the following grounds: 

"(1) That it appears from said amended bill, and particularly from the 
copy of the patent attached thereto, that the said patent is invalid, for the 
reason that it does uot describe or claim any patentable invention, in view of 
the prior state of the art within common knowledge, and of which the court 
will take judicial notice. 

"(2) That it appears from sald amended bill, and particularly from the 
copy of the patent attached thereto, that the said patent is invalid, for the 
reason tliat it does not describe or claim any patentable invention, in view of 
the admissions and disclosures contained on the face of said patent as to the 
prior State of the art. 

"(3) That it appears from said amended bill, and particularly from the copy 
of the patent attached thereto, that the said patent is invalid, for the reason 
that it appears from the face of said patent and said amended bill of complalnt 
that the description contained in said patent of the alleged invention is de- 
fective and mlsleading, in view of the prior and présent state of the art with- 
in common knowledge, and of which the court will take judicial notice," 

The court sustained the demurrer, and, on appellant's decllning to amend, 
dismissed the bill for want of equlty. 

Walter H. Chamberlin, for appellant. 
William R. Rummler, for appellee. 
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Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. . . „.. ..,i.i.ufc^*a*« ., • 

BAKER, Circuit Judge (after stating the facts as above). It is 
argued that the spécification is fatally misleading, because it speaks oi 
"a soluble sprinkling liquid," made up of water and "petroleum, 
petroleum residue, or other suitable minerai or tar oils rendered soluble 
in water by any known process." Though "emulsion," and not "solu- 
tion," be the correct word within the terminology of chemistry, that 
does not prove that persons skilled in the construction and care of 
roads would fail to understand that a possible, rather than an impos- 
sible, mixture was intended. Prior to the alleged invention in suit, 
so the bill avers, there was a known mixture of oil and water which 
"was to ail intents and purposes a solution." Until évidence to the 
contrary is adduced, the presumption should be indulged, in support 
of the patent, that persons skilled in the art would understand that 
Van Westrum was referring to such a "solution" as that set forth in 
the bill, rather than that he was perpetrating a chemical hoax. 

Another objection is that the spécification is so vague and indefinite 
that no one could learn from it how to practice the alleged invention. 
The preferred proportions are stated, and if that is not a sufficient 
direction to those "skilled in the art or science to which the invention 
appertains, or with which it is most nearly connected," the deficiency 
will bave to be established by évidence. 

Want of invention is predicated on the state of the art, first, within 
common knowledge, and, second, as admitted by the bill and patent. 
In the briefs and arguments the two grounds become one. It was ad- 
mittedly old to sprinkle roads with water ; likewise, with oil. There- 
fore, so the contention runs, no invention was required to sprinkle 
roads with a mixture of oil and water. Possibly not — especially if 
each élément accomplished only what it had before. But if water alone 
had no permanent effect in roadmaking, if oil alone did not permeate 
the body of the dust and form a homogeneous mass, and if, in the 
mixture of the patent, the water carries minute particles of oil down 
into the body of the dust, thereby binding the dust particles into a top 
dressing tnat adhères to the roadbed, a new resuit may hâve been 
obtained, of such high utility, and so long and diligently sought, that 
no doubt could be entertained of the quality of the productive act. In 
brief, if the patent in suit is to be overthrown, it is on facts not ascer- 
tainable on demurrer to the bill. 

The decree is reversed, with the direction to overrule the demurrer. 



B. F. AVERY & SONS v. J. I. CASE PrX>W WORKS. 

(Circuit Court of Appeals, Seventli Circuit. October 5, 1909.) 

No. 1,548. 

Damages (§ 142*)— Sufficiency of Complaint— Speciai, Damagbs. 

A complaint alleging tliat défendant purjxjsely and inaliciously and 
for its own advantage delayed the iasuance of a patent to plaintiff on a 
pending application, by eausing another to file an application for the same 

*For other cases see same topic & § mumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Invention, procuring the déclaration of an interférence, taking successive 
appeals, etc., does net state a cause of action for the recovery of dam- 
ages, unless spécifie damage is alleged; the case belng maintainable, if at 
ail, only as one in the nature of trespass on the case for injury and â:!ui- 
age to plaintlff, and the mère postponement of the term of its monopoly 
not being necessarlly to its détriment. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. § 413 ; Dec. Dig. 
§ 142.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action by B. F. Avery & Sons, a corporation, against J. I. Case 
Plow Works. Judgment (163 Fed. 842) for défendant on demurrer 
to complaint, and plaintiff brings error. Aiïirmed. 

The writ of error is to reverse a judgment sustaining a demurrer 
to the complaint of plaintiff in error and dismissing the action. The 
facts are stated in the opinion. 

L. ly. Morrell, for plaintiff in error. 

James H. Peirce and Louis Quarles, for défendant in error. 

Before GROSSCUP, -BAKER, and KOHESAAT, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The action, in the Court below was by plaintiff in error, a corpora- 
tion under the laws of the State of Kentucky, against défendant in 
error, a corporation under the laws of Wisconsin— the complaint aver- 
ring that prior to September, 1903, one Holsclaw was the inventor of 
an improvement in Planters, fully set forth in letters patent issued to 
plaintiff in error, assignée, February 5, 1907 ; that on the 9th day of 
September, 1903, application was made to the Patent Office for said 
patent; that but for interférence by défendant in error, in the name 
of one Sobey, such patent would hâve issued July 12, 1904; that such 
interférence was instituted upon an application by Sobey for a patent 
upon a like subject-matter in June, 1904; that such interférence pro- 
ceeded in the usual course until determined by the Examiner of Inter- 
férences in favor of Holsclaw in June, 1905 ; that the détermination 
of priority by the Patent Office was upon the disclosure in the Sobey 
application that the invention had not been conceived by him until after 
the filing of the Holsclaw application; that thereupon, défendant in 
error, to delay a final issuance of the Holsclaw patent, moved for a 
vacation of the Examiner's judgment, which being denied, défendant 
in error appealed to the Examiner in Chief ; which being denied, de- 
fendant in error appealed to the Commissioner of Patents ; which be- 
ing denied, défendant in error moved for a rehearing before the Com- 
missioner; which being denied, défendant in error appealed to the 
District Court of the District of Columbia; which being denied, de- 
fendant in error petitioned for a rehearing in the Court of Appeals 
for the District of Columbia ; which being denied, défendant in error 
presented a pétition to the Suprême Court of the United States for a 
writ of certiorari; which being denied, further dilatory steps were 
taken in the Court of Appeals and before the Commissioner of Pat- 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ents, the combined effect of which was to postpone the issuance of the 
patent until the date already tiamed. 

Throtlghout the complaint, it is repeatedly averred that thèse steps 
were taken to delay the issuance of the patent ; that the appeals were 
argued upon the theory that the Holsclaw apphcation presented no 
patentable invention, though under the lavv the only question re- 
viewable was priority invention — a question settled against défendant 
in error in its own affidavits ; and that the appeals were taken with the 
wilful and malicious intent to injure and préjudice plaintiff in error, 
in order that défendant in error might pirate the Holsclaw invention. 

The case thus set forth is not, of course, a case of infringement of 
a patent, for until the patent was issued to plaintifif in error, there 
could be no infringement of it, either by défendant in error or any 
other person. Nor is it a case of trespass upon or injury to the mo- 
nopoly granted to plaintiff in error in the letters patent, so far as that 
monopoly is embodied in the seventeen year grant contained in the 
patent ; for although the beginning of the monopoly was delayed, its 
continuance was just as much prolonged. 

The case, if any case can be made upon the facts detailed, is one in 
the nature of trespass on the case for injury and damage to the plaintifï 
in error, growing out of the postponement of its coming into enjoy- 
ment of his grant, due to the alleged malicious conduct of the de- 
fendant in error. But to support such an action, if such an action ex- 
ists at law, it is essential that plaintifï in error should hâve sufïered 
some spécifie damage due to the postponement, and that such damage 
should be specially set forth in the complaint. 

No such damage is averred. True, plaintiff in error avers that de- 
fendant in error placed upon the market, prior to the issuance of the 
Holsclaw letters patent, a large number of machines embodying the 
invention set forth in that application, and that "but for the infringe- 
ment and pirating of the said invention as aforesaid by the défendant 
[it] would hâve been the exclusive manufacturer of implements em- 
bodying the said invention and would hâve derived greater profit from 
the sale of the said implements embodying the said invention which 
said sales were prevented by reason of the défendant selling in the 
same open market implements embodying the same invention." But 
such averment is not an averment that plaintifï in error has sufïered 
in the enjoyment of its grant as a whole — that is to say, that the grant 
as an entirety will be less valuable to it than it vi'ould hâve been had it 
been issued at the time expected — nor are there any averments of 
damage upon any theory other than because plaintifï in error was en- 
titled to a patent in July, 1904, ail sales of implements embodying the 
invention, between that date and the issuance of the patent, are to 
be regarded as infringements. This, of course, is not the law, and 
such a theory cannot be made the basis of any action of which we bave 
knowledge. 

The judgment of the Circuit Court is afïîrmed 
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DIECKMANN v. MILWAUKEE COBRUGATING CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1909.) 

No. 1,503. 

Patents (§ 328*) — Invention and Infeingement— Shebt Métal Elbows. 

The Dieckmann patent, No. 540,584, for a corrugated sheet métal elbow 
and process of maklng the same, claims 3 and 4, whlch eover the elbow as 
an article of manufacture, are void for lack of invention, in view of the 
prior art. Claims 1 and 2, relating to the process, held not infringed, con- 
eedlng their validity. 

[Ed. Note. — For other cases., see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by Ferdinand Dieckmann against the Milwaukee Cor- 
rugating Company. Decree for défendant, and complainant appeals. 
Affirmed. 

The bill in the Circuit Court was to restrain infrlngement of Letters Patent 
No, 540,584, issued June 4, 1895, to appellant for Improvements in sheet meta! 
elbows and process of making the sam& The claims of the patent are as fol- 
lows: 

"1. The process of f orming sJieet métal elbows of any desired cross-sectional 
pattern, which consists in taklng a previously formed plain elbow, and by 
means of suitable dies impressing the desired corrugated, octagonal or similar 
cross-sectional pattern upon the curved portion of the elbow, substantlally as 
specifled. 

"2. The process of making sheet métal elbows of any desired cross-sectional 
pattern from a single pièce of sheet métal, whieh consists, In flrst forming a 
plaln elbow from a single sheet of métal by forming the sheet into a tube, tak- 
ing up the surplus métal in over-lapping crlmps on oue slde to forni the curve 
of the elbow, and then by means of suitable dles Impresslng the desired cor- 
rugated, octagonal, or similar cross-sectional pattern upon the curved portion 
of the elbow, substantlally as specifled. 

"3. A sheet métal elbow havlng the surplus métal upon one side taken up in 
crimps to form the curve, and having a corrugated, octagonal, or any desired 
similar cross-sectional pattern impressed upon the elbow throughout its length 
substantlally as specifled. 

"4. A crlmped sheet métal elbow, formed of a single pièce of sheet métal, 
having a corrugated, octagonal or any desired similar cross-sectional pattern 
Impressed thereon throughout its length, substantlally as specifled." 

The defendant's sheet métal elbow, as an article of manufacture, Is prae- 
tically the same as the elbow made under appellant's patent. The case conies 
to this Court on appeal from the decree of the Circuit Court dismissing tlie 
bill. The further facts are stated in the opinion. 

R. H. Parkinson and C. W. Miles, for appellant. 
E. H. Bottum, for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Jûdge, after stating the facts as above, de- 
livered the opinion. 

The elbow, as an article of manufacture, is corrugated longitudinal- 
ly ; the function of the corrugation being to afford expansibility to the 
pipe under pressure of changing cold and beat in its contents ; and is 
crimped on its inner side, the function of the crimp being merely to 

*For other cases see same topic & { numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BBOWNINO T. FUNKB* 151 

take up the métal in the formation of the elbow. That the elbow, as 
well as the pipe itself, shotild be thus corrugated — that is to say. that 
the corrugation should extend around the elbow — is, in view of the 
f unction of such corrugation, a desirability so obvious that- the mère 
eonception of it cannot be said to constitute invention. Indeed it 
appears in a number of previous elbows, notably in the Austin & 
Obdyke elbow, patent No. 113,614, and tiie Ritchie elbow, patent No. 
343,465 — the only différence between thèse elbows and the Dieckmann 
being in the method of taking up the métal for the purpose of forming 
the elbow. Whatever, therefore, there is of invention, if invention 
there be in the Dieckmann patent, is not in the conception of an elbow 
thus corrugated, but in the process employed to bring about corruga- 
tion in connection witb the crimping; and it was to the difficulty of 
discovering such process that tiie delay, if there was any delay, is to 
be attributed. This disposes of claims 3 and 4, relaling to the elbow 
as a new article of manufacture. 

The process in the Dieckmann patent is described as follows: 

"By niy process a plain elbow is flrst forraed, preferably by rolling a sinsle 
pièce of sheet métal into a tube, tlien taking up tbe surplus métal upon one 
sitle into overlaiJiJing crimps" (tlie elbow beiiig giveu the desired form). 

The end of the elbow is thcn placed over a die and other dies are 
reciprocated to strike the elbow and give it the cross-sectional con- 
figuration of the first die ; and by a forward movement of the elbow 
upon the die, this configuration is successively impressed upon every 
portion of the elbow, the resuit being a smooth, true elbow, with regu- 
lar faces or corrugations running through the length of the elbow. 

The process, it will be thus observed, is first to put in the crimps, 
whereby the tube or pipe is conformed to elbow shape, and then to cor- 
rugate it. 

Whether this be a patentable process or not, we need not now déter- 
mine. The burden of infringement is upon complainant, and that 
burden has not been met; for according to the évidence offered in 
Court, the corrugating was donc first; and this is supported by the 
appearance of appellee's elbows brought to our attention at the hearing, 
which show that the crimps in the basins of the corrugations had not 
been subjected to any greater pressure than the crimps on their sum- 
mits. Indeed, their whole appearance shows that whatever pressure 
was applied for the purpose of turning over the crimps after they had 
been formed, was applied almost uniformly on summit side and basin 
of the corrugations. 

The decree appealed from is aflîirmed. 



BROWNING et al. v. FUNKB. 
(Cîrcuit Court of Appeals, Second Circuit Novembcr 17, 1000.) 

No. 40. 

1. Patents (§ .328*) — Ini'kîngement— Magazine Firiîakm. 

ïhe Brownlnff pîitent. No. CS0.92Ô, for a niîisazine firearm, clalm 14, 
If conceded iuvention and validity, h^ld not infringea. 

[Ed. Note. — For other cases, see Patents. Dec. Dig. | 32S.*] 

•For other cases see same topto & i ndmbkr In Dec. ft Am. Cigs. 1907 to date, & RepT Indexe* 
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2. Patents (§ 328*)— Invention. 

The Browning patent, No. 730,870, for a magazine flrearm, claimS 3T, 
88, and 39, are void for lack of Invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Bill by John M. Browning and the Colt's Patent Firearms Manu- 
facturing- Company against Albert H. Funke to enjoin infringement 
of letters patent. Decree for défendants dismissing the bill (164 Fed. 
197), and complainants appeal. Affirmed. 

Frederick P. Fish, and W. A. Redding, for appellants. 
Grafton L. McGill (J. Nota McGill and Frédéric D. McKenney, of 
counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs, on opinion of Cir- 
cuit Court. 



AMERICAN PNEUMATIC SERVICE CO. et al. v. W. \. SNYDER & CO. 

(Oirc-uit Court, D. New Jersey. Septeniber 20, 1900.) 

Patents (§ 328*) — Infeingement— Pneumatic Dispatcii System. 

Tlie Bavier & Hawkes patent. No. 058,102, for a vacuo-pueuiiiatlc dis- 
patch System, construod, and hcld not iufringe<l. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit for infringement of letters patent No. 658,102, for 
a pneumatic dispatch System, granted to Charles S. Bavier and James 
R. Hawkes on September 18, 1900. On final hearing. 

M. B. Philipp, for complainants. 

James H. Griffin and Harry P. Simonton, for défendant . 

LANNING, Circuit Judge. I do not find it necessary in this case 
to décide the questions raised by the défendants as to the validity of 
the complainants' patent. Assuming its validity, the défendants do 
not, in my judgment, infringe the patent by the manufacture and use 
of their device. 

The complainants' patent, No. 658,102, dated September 18, 1900, 
is for improvements in vacuo-pneumatic dispatch Systems ; that is, 
in that class of pneumatic dispatch Systems wherein a partial vacuum 
is maintained in the line of tubing by an exhauster or pump. The 
spécification of the patent states that the object of the invention therein 
described is to attain the highest practicable economy in the opéra- 
tion of vacuo Systems by reducing the duty of the exhavister to the min- 
imum required for the service actually performed when the carriers 
are moved through the line. This réduction of duty is efïected by 
providing a System wherein the line of transmission tubes is closed 
at ail times when no service in the transmission of carriers is being 
performed, so that during such times the only duty required of the 
exhauster is to maintain a slight vacuum in the closed line. When 

♦For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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greater service of the exhauster is required for the transmission of 
carriers, a terminal air-inlet opens for the admission of air into the 
line in the rear of the carriers, and the exhauster, regulated by a gov- 
ernor, then speeds up and by increased exhaustion of the air in front 
of the carriers enables the air admitted in the rear to force the car- 
riers through the line. The following figures illustrate the opération 
of the complainants' patented device: 
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Tn Fig. 1, the exhauster, 2, is at the end of the looped line of tubing, 
1, most remote from the end provided with the terminal air-inlet, 3. 
Dispatch inlets — that is, inlets where carriers are inserted in the Une 
^-are represented at 30, each having a door, 24; and discharge out- 
lets — that is, outlets where the carriers are discharged from the Une 
— are represented at 23, each having a door, 26. Each of the doors 
to thèse inlets and outlets is closed by a spring. Door 24 is opened 
manually or otherwise when a carrier is inserted, and door 26 is opened 
by the impact of the discharging carrier. Door 24 is closed imme- 
diately after the carrier is inserted, and door 26 immediately àfter it 
is discharged. It will be observed, then, that during the whole of the 
time thé line is net in service it is closed between the exhauster, 2, at 
one end, and the air-inlet, 3, at the other end. Assuming the ex- 
hauster not to be in opération, and the air in the line of tubing not 
to hâve been to any extent drawn from it, the bail-valve, 10 (which 
is connected by a rod with a perforated piston head as shown in 
cylinder 4 of Fig. 2 and in Fig. 3), occupies a position below the corti- 
cal valve-seat, 8. If the exhauster, 2, be now put into opération, it 
draws the air from the tubing, 1, to such an extent as to produce a 
partial vacuum therein. The piston head in cylinder 4 is thereupon 
forced up by the pressure of the air passing into the lower part of 
the cylinder through the conical valve-seat, 8, and bail-valve 10 is 
thereby lifted to its seat in 8. In this manner air-inlet 3 is closed, and 
it remains closed so long as exhauster 2 keeps the air in the tubing 
suiïiciently rarified to enable the external pressure to hold 10 in its 
seat, 8. Now, if door 24 be opened, air will be admitted to the line 
through the door, and valve 10 will immediately drop by gravity. If 
a carrier be then inserted at 24, and the door closed behind the car- 
rier, air will be admitted to the line through the air-inlet at 8, and 
the perforated piston head in cylinder 4. The perforated piston head 
is provided with a damper, shown in Fig. 3, by which the admission 
of air into the line may be regulated. As the exhauster, 2, exhausts 
the air in front of the carrier, the carrier is forced through the line 
by the pressure of the air behind it until its discharge at 26. When 
the carrier is discharged at 26, the door at 26 being immediately closed 
after the discharge by means of a spring or otherwise^ exhauster 2, 
no longer required to overcome the added résistance of a carrier in 
the line, exhausts the air from the line to an extent sufficient to cause 
valve 10 again to take its seat in 8, and thus to close the System until 
another carrier is inserted. With this brief description the two claims 
of the patent will, perhaps, be understood. They are : 

"1. A vacuo dispatch System, characterlzed by the combination of a line of 
tnblng, an exhauster operatlvely oonnected therewith, and a terminal air- 
inlet having a closure, which automatically shuts the air-inlet when no carrier 
is being dispatched and automatically opens same when a carrier is being 
dispatched, substantially aa described. 

"2. The combination in a vacuo dispatch System of a line of tubing, an ex- 
hauster operatlvely connected therewith, dispatch inlets and diseharge out- 
lets normally closed, and a terminal air-inlet on s.aid line, remote from said 
exhauster, provided with a closure which is arrangea to automatically shiit 
the said terminal air-inlet when no carrier is being dispatched and auto- 
matically open it when a carrier is being dispatched, substantially as de- 
scribed." 
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The following figure illustrâtes the défendants' device: 
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When the valves of this line of tubing are ail closed, the exhauster, 
connected with drum 3, draws a portion of the air from, and thereby 
créâtes a partial vacuum in, tubes Ib-, la, and 1, and in that portion 
of cylinder 6 above the fixed perforated diaphragm, 6b. A hole in the 
bottom of cylinder 6 admits air into the lower' portion of the cylinder,, 
and the air pressure holds the piston head, 6a, up against the perforated 
diaphragm, 6b. The exhauster also draws a portion of the air from 
that part of cylinder 4 which is below piston head 7 through tube 2a, 
drum 2b, tube 2c, and drum 2. If, now, a carrier be inserted at 3, 
ît strikes lever 18, opens valve 17, admits air into tube 16 and that 
part of cylinder 4 above piston head 7, and forces piston head 7 (which 
is connected with valve 10 by suitable rods) down upon the tension 
spring 11, thereby drawing open valve 10, and permitting the car- 
rier to be transmitted by the pressure of the air behind it through tube 
1 until it is discharged from the tube at valve 27. Immediately after 
the carrier has passed lever 18, valve 17 closes by means of a spring 
or other device, and no more air is admitted through tube 16 into the 
upper part of cylinder 4. The exhauster draws from the upper part 
of cylinder 4 the air thus confined in that part by means of by-pass 
15, which connects the part of cylinder 4 above piston head 7 with the 
part below it. The speed with which the air in cylinder 4 is with- 
drawn is regulated by timing-valve 15a. As the air is exhausted from 
cylinder 4, piston head 7 is gradually forced up by tension spring 11, 
and valve 10 is thereby gradually closed. By proper adjustment of 
the timing-valve 15a, valve 10 will be closed about the time or just 
after the carrier has been discharged at valve 27. By this arrange- 
ment, so long as the carrier is between valves 10 and 27, valve 10 is 
open, admitting air to drive the carrier on to the exit at valve 27. 
When a carrier is inserted at 24a, the air admitted into the tubes at 
the time of the insertion destroys the partial vacuum in tube 6 above 
the perforated diaphr^giji, 6b, and allows the piston, Oa, to drop by 
gravity. Piston rod 13a passes in its descent through an aperture in 
the bottom of tube 6, strikes lever 13, opens valve 12, and thereby 
admits air to the upper part of cylinder 4, forcing down piston head 
7, and again drawing open valve 10, and again admitting air into the 
line of tubing sufficient to drive the carrier from 24a to its outlet, 27a. 
In the meantime valve 10 has been gradually closed, as when the car- 
rier was driven from 3 to 27. 

The first two éléments of the combination described in claim 1 of 
the patent in suit, a line of tubing and an exhauster operatively con- 
nected therewith, and the first three éléments of the combination de- 
scribed in claim 3, a line of tubing, an exhauster operatively connected 
therewith, and dispatch inlets and discharge outlets normally closed, 
are found in the défendants' device. The remaining élément in each 
of thèse claims, a terminal air-inlet with a closure which automatically 
opens and shuts the air-inlet, I do not find in the défendants' device. 
The terminal air-inlet of the défendants' device is at valve 10. Valve 
10 is its closure. If one inserts a carrier into orifice 3 and trips lever 
18, valve 10 will be immediately opened ; but it will not be opened by 
admitting air into the line of tubing through which the carriers are 
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transmitted, and thereby producing an equality of air pressure on each 
sida of valve 10, so that it will fall by gravity, as in the case of the 
patent in suit. It will be puUed open, without the previous admission 
of air into the line of tulDing through vvhich the carriers are trans- 
mitted, by a mechanism wholly external to such line of tubing; that 
is, by piston head 7, which, being operatively connected with valve 10, 
is forced down by the admission of free outside air through tube 16 
into the upper part of cylinder 4. And if one inserts a carrier at 24a, 
piston 6a will drop, and valves 12 and 10 will be opened; but, while 
in that case air will be admitted into the line of tubing through which 
carriers are transmitted, valve 10 will be opened, not by the mère fact 
of such admission and the conséquent equality of air pressure on each 
side of valve 10, and the law of gravity, as in the case of the patent 
in suit. It will again be pulled open by piston head 7, which is forced 
down by the admission of free outside air through valve 12 into the 
upper part of cylinder 4. 

When a carrier is inserted at 3, and valve 10 is opened, it is very 
nearly closed again by tension spring 11 ; and when a carrier is in- 
serted at 24a, while tîie admission of air into the line of tubing pro- 
duces the condition which allows piston 6a to fall, and valves 12 and 
10 to be opened, valve 10 is again very nearly closed by the tension 
spring. I am satisfied that it is not completely closed by the spring. 
The rods Connecting piston head 7 with valve 10 are so constructed as 
to allow a little freedom of movement by valve 10 ; and in conséquence 
of this freedom, when valve 10 has been almost completely closed by 
the action of spring 11, I hâve no doubt that the greater air pressure 
on the side of valve 10 next to the orifice, 3, will aid in closing it. 
Nevertheless, it is not closed "substantially as described" in the spéci- 
fication of the patent in suit. 

Bail-valve 10 of the patent in suit, which is the closure that auto- 
matically shuts the terminal air-inlet when no carrier is being dis- 
patched, and automatically opens it when a carrier is being dispatched. 
is operated exclusively by regulating the degrees of air pressure in 
the line of tubing through which carriers are transmitted. Valve 10 
of the défendants' device, which is the closure that shuts and opens 
the terminal air-inlet of that device, is not so operated. Each of the 
combinations described in claims 1 and 2 of the patent in suit has, as 
one of its éléments, a terminal air-inlet having a closure which auto- 
matically shuts the air-inlet when no carrier is being dispatched and 
automatically opens it when a carrier is being dispatched. The com- 
bination in the défendants' device has, as one of its éléments, a ter- 
minal air-inlet having a closure which shuts the air-inlet, not in any 
proper sensé automatically, but almost wholly because it is forced 
into the air-inlet by a spring, and which opens the air-inlet, not auto- 
matically, but because it is pulled out of the air-inlet by a mechanism 
specially devised for that purpose. The différences between the com- 
binations of claims 1 and 2 of the patent in suit and the combination 
of the défendants' device cannot be explained on any theory of the sub- 
stitution of mechanical équivalents. The combinations are essentially 
unlike, and there is no infringement. 

It follows that the bill of complaint must be dismissed, with costs. 
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AMERICAN GEAPHOPHONB OO. t. LEEDS & CATLIN CO. 
(Circuit Court, S. D. New York. October 6, 1909.) 

1. Bankbuptct (§ 114*)— DuTiES oir Rkceiveb. 

Where a corporation, défendant in a suit for Infrlngement of a patent, 
was adjudged a bankrupt, and a recelver appolnted for its property, after 
an Interlccutory decree agalnst It and a référence for an accounting as 
to damages and profits, the recelver cannot be required to prépare a state- 
nient of profits for use before the master from the company's books, or to 
render any other active assistance to complainant at the expense of the 
estate, unless he elects to become a party to the suit, but may be required 
by subpœna to produce the bocks before the master, 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. { 114.*] 

2. BANKEtrpTor (§ 18%*)— Suit fob Infbingement— Bankbuptct of Défend- 

ant. 

Where a corporation was adjudged a bankrupt, and a recelver ap- 
polnted for Its property, after the entry of an Interloeutory decree agalnst 
It In a suit for infrlngement of a patent in a Circuit Court, that court will 
not assume to détermine the status of complainant's clalm in the bank- 
ruptcy proceedlngs, nor to control the distribution of funds therein, both 
of whlch are questions for the bankruptcy court 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § I834.*] 

In Equity. Suit by the American Graphophone Company against 
the Leeds & Catlin Company. On order to show cause against receiver 
for défendant. Pétition of complainant denied. 

See, also, 155 Fed. 427. 

This Is a suit for Infrlngement of patent. Ail questions as to validlty and 
Infrlngement hâve been passed upou in this court and by the appellate 
tribunal», and proceedlngs were pending before a master, under interloeutory 
decree for accounting of damages and profits, vvhen défendant was adjudi- 
cated a bankrupt. In the District Court, Southern District of New York, and 
a recelver of its property duly appolnted. 

C. A. L. Massie and Ralph L. Scott, for complainant. 
Fredk. N. Frost and Claude N. Gould, for défendant. 

LACOMBE, Circuit Judge. The complainant, on order to show 
cause and due notice, prays this court : (1) That the receiver and de- 
fendant be required to prépare and présent the sworn statement (of 
profits, etc.) directed herein by the master. (2) That the receiver (and 
the trustée in bankruptcy, when appointed) be enjoined from paying 
out any money or moneys in said bankruptcy proceeding until further 
order of this court. (3) That the receiver disclose to complainant the 
names and addresses of ail claimants in said bankruptcy proceedlngs 
who hâve supplied to said Leeds & Catlin Company any moneys or 
other means for the purpose of enabling said défendants to carry on 
its infringing opérations. Thèse requests may be separately considered. 

1. Whether the claim of complainant for damages and profits is or 
is not such a claim as is provable in bankruptcy, and barred by dis- 
charge, need not be now decided hère. If it is not such a claim, the 
bankruptcy proceedlngs will in no way interfère with the proceedlngs 
again.st défendant before the master. The défendant will prépare the 
statement required, if it can do so; if not, the complainant will prove 
the amount of such profits and damages in the usual way. The books 

*For other case» se» sâiue lopic £ i MUMijjïjLi lu Dec. <t Am. Digs. 1907 to date, & Rep'r Indexe* 
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and papers of défendant do not cease to be accessible for that purpose 
merely because they are in the custody of receiver. Indeed, receiver 
and bis counsel on the argument stated that they were open for com- 
plainant's inspection, and would be produced before the master when 
subpœnaed. The receiver, however, would hâve no interest in the dé- 
termination of this claim, and could not be expected to expend any part 
of the fund in his hands in preparing any statement. 

If, on the other hand, the claim be one which is provable in bank- 
ruptcy, it is hardly to be supposed that the District Court will assume 
the burden of liquidating it. Such proceedings usually involve many 
technical questions of patent law, which may more appropriately and 
expeditiously be disposed of in the Circuit Court, which is continual- 
ly passing upon such questions. Presumably, when the claim is liqui- 
dated and master's report confirmed, the District Court will accept the 
judgment of the Circuit Court as sufficient proof of claim, as it would 
the money judgment of any court of compétent jurisdiction. 

Whether or not the receiver will appear in such proceedings and en- 
deavor to hâve the amount of the claim reduced as far as possible is 
a question for him to décide, or on which he will take the instructions 
of the District Court. This court certainly has no authority to require 
him to appear, except as a witness having custody of books and pa- 
pers. Of course, if he does appear, and is substituted as défendant, it 
will be his duty to prépare such a statement as he can f rom the books ; 
but, unless he elects to appear, it would seem that he would be under 
no such obligation. 

No relief of the sort prayed for should now be granted, nor is there 
any necessity for requiring receiver to make élection whether or not he 
will be substituted. Complainant may proceed with its accounting 
against défendant, exactly as if no proceedings in bankruptcy were 
pending; and, if the receiver décides to intervene, he will make what- 
ever application for relief may be necessary. 

2. It is not for this court to say what moneys the receiver shall or 
shall not pay out. Ail questions as to priority of claims and as to pay- 
ment of moneys in the custody of the District Court should be submit- 
ted to that court for détermination. If the claim be one not prova- 
ble in bankruptcy, presumably that court will make no provision for 
its payment. If it be a provable claim, it is equally presumable that 
whatever funds there may be in the hands of receiver, over and above 
the expenses of administering the estate, will be retained, until ail 
provable claims are liquidated and ail questions of priority (if any arise) 
are determined. The whole matter is exclusively in the jurisdiction of 
the bankruptcy court. 

3. The receiver owes no active duty to complainant to expend the 
money of the estate in an effort to ascertain the facts asked for. Un- 
doubtedly the receiver will afford ail reasonable facilities, as he said 
he would, for the examination of the records which contain the infor- 
mation sought for. Personally he knows nothing about it And the 
ofïicers and employés of défendant may be produced by subpœna be- 
fore the master at the same time as the books, and interrogated on the 
subject. 



160. 174 FEDERAL KEPOBTEE. 

In re PIBRSQN. 

CDlstrict Court, S. D. New York. November 13, 1909.) 

Bankbtjptcy (§ 372*)— Ebopbnins of Estate— Eîxtension of Time for filino 
Olaims. 

Where a bankrupt scheduled no assets, and in conseanenee no claims 
■were proved and no trustée was appolnted, but the estate was f ormally 
closed and the bankrupt discharged, on the discovery of previously un- 
known assets by hlm and the reopening of the estate, under Baiikr. Act 
Juiy 1, 1898, c, 541, | 2 (8), 30 Stat. 546 (U. S. Coinp. St. 1901, p. 3421), 
the court may permit the flling of claims for a year from the date of the 
order, although the year from the adjudication, to which the filing of 
claims is limited by section 57n, 30 Stat. 561 (U. S. Comp. St. 1901, p. 3444), 
bas expired. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 574; Dec. 
Dig. § 372.*] 

In the matter of Edgar L. Pierson, bankrupt. On application by 
bankrupt to reopen proceedings. Application granted. 

This was an application bv the Ivankrupt to reopen the administration of the 
estate u'.i.'ar Act July 1, 1898, e. 541, § 2, subd. 8, 30 Stat. 546 (U. S. Comp. St. 
1901, p. 3421), upon the groimd that there are newly discovered assets in the 
f orm of land, the title to >vhich the bankrupt did not know he held at the time 
of liliug the pétition. At the iirst administration of the estate in 1899, no as- 
sets were sclieduled, and as a conséquence no claims were proved. Tlie référée 
held no meeting of creditors, appointed no trustée, and closed the estate with- 
out further formality. Later the bankrupt got his dl.seharge. Now, upon dis- 
coverlng an interest in real property, he seelis further administration. 

Dennis & Buhler, for bankrupt. 

HAND, District Judge (after statîng the facts as above). There is 
only one difficulty in the way of the relief asked, which is that under the 
statute it is long since too late to prove claims. Had any claims been 
proved, and had there originally been actual administration of any 
assets, then only those claims which had been proved could now come 
in. Re Shafïer (D. C.) 104 Fed. 982. Hère no claims were fîled, for 
the very good reason that there was then no use in proving them. Un- 
less they may now be proved, the bankrupt cannot do what he honest- 
ly wishes, which is to remedy the efïect of his mistake. 

It is not likely that Congress would hâve intended suclî a resuit, had 
the matter come before it. Under section 2, subd. 8, I bave the power 
to reopen this estate, if it appears that it was closed before being ful- 
ly administered. Unless I allow the claims to be proved, it is a mère 
formality to reopen the estate, for no one can elect a trustée. In 
short, I must make section 2, subd. 8, of no effect, if I do not per- 
mit the proof of claims. Of course, one might say that estâtes could 
be reopened only in case there had been some assets originally; but 
there is no reason for limiting the intention of Congress in that 
way. Literally or verbally considered, there is a conflict between 
two provisions, which must be resolved by trying to interpret what 
the reasonable intention of Congress must bave been. I cannot hesi- 

•For other cases see same topic & % nu-mbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tate to believe that section. 2, subd. 8 applies, and that daims may still 
be proved. 

As the creditors had no possible inducement to file daims at first, 
they may hâve now one year from the date of the présent order. Let 
an order pass, reopening the estate, so as to indude the assets men- 
tioned, referring the administration in due course, directing the réf- 
érée to advertise for a first meeting, to take proof of daims, and to 
superintend the appointment of a trustée. 

The bankrupt must pay the customary fées for a new administra- 
tion. 



UNITED STATES v. FRANKLIN. 
(Circuit Court, S. D. New York. November 8, 1909.) 

1. InDICTMENT and InFOBMATION (§ 12.5*)— DUPLICITY. 

An indiotment under Rev. St. § 5438 (U. S. Comp. St. 1901, p. 3674), 
which mabes it a criminal offense to knowingly make or présent for ap- 
proval to any officer of the United States any false, iictitious, or fraudu- 
lent claim against the government of the United States or any department 
thereof, is not bad for duplicity because It charges that the accusée! "made 
and presented" such a clalœ. 

[JM. Note. — For other cases, see Indictment and Information, Cent. Dig. 
1 351 ; Dec. Dig. § 12.5.*] 

2. United States (§ 123*) — Makinq and Présentation of False Claims 

Against— Indiotment. 

In an indictment, under Rev. St. § 5438 (U. S. Comp. St. 1901, p. 3674), 
for making and presenting to an ofBéer for approval a false, flctitious, 
and fraudulent claim against thç United States, which sets out the claim, 
showing it to be an itemized account, averments that certain sums charged 
tEereiu "should bave been" certain smaller sunis stated sufflciently shows 
wherein the claim is false and fraudulent. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 111; Dec. 
Dig. § 123.*] 

3. United States (§ 123*)— Makinq and Pkesentatios of False Claims 

Against — Indictment. 

An indictment, under Rev. St. § 5438 (U. S. Comp. St. 1901, p. 3674), for 
making and presenting to an ofticer for approval a false, flctitious, and 
fraudulent claim against the War Dejjartment of the United States for 
supplies furnished the cadet mess at West l'oint, which descrlbes sucli 
officer as a brigadier gênerai in the army and superintendent of the 
Milltary Academy at West Point, and allèges that he was an officer au- 
thorized to approve such claim, held, on demurrer, to suffieiently show 
such authority. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 111; Dec. 
Dig, § 123.*] 

Thomas Franklin was indicted for making and presenting a false 
claim against the United States, and demurs to the indictment. De- 
murrer overruled. 

The défendant was indicted under section 5438, Rev. St. (U. S. Comp. St. 
1901, p. 3674), and charged with having uulawfuUy made and presented, and 
caused to be made and presented, to an officer in the military service of the 
United States, to wit to Albert L. Mills then and there brigadier gênerai in the 
army of the United States and superintendent of the United States Military 
Academy at West Point, X. Y., for approval by the said officer as such su- 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
174 F.— 11 
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perintendent, lie being then and there aiitborizied as sucli superiutendent to 
approve the same, a certain clalm upon and against the Department of War 
of the Uulted States, which claim was upon an aceount purporting to be an 
accouut o£ the défendant for provisions and cartage therefor furnished by hlm 
to and for the cadet mess of the United States Mllltary Academy aforesald, 
the clalm belng set ont at length In the indletment, and which clalm, at the 
time and place when and where It was so made and presented, and caused to 
be made and presented, was false, flctitlous, and fraudulent in the foUowing 
respects, to wlt: In that each item thereln, setting eut the same at length, 
i. e., "To 6 bbls. apples, at $7.00, $42," shoUld hâve been, Instead thereof, "To 

6 bWs. appJes, at $6.50, $39," and that the défendant then and there well knew 
the same to be' false, flctitlous, and fraudulent in the said respects. Under 
iinother count in the same indletment the clalm was deseribed as being a 
clalm ui>on and against the government of the United States. 

Défendant demurred to the indletment on the following grounds: (1) That 
each count was bad for duplicity. In that it charged the défendant with two 
offenses: First, wlth the offense of having made a false, fraudulent, and 
flctitlous clalm for approval ; and, second, with having presented a false, fraud- 
ulent, and flctitlous clalm to a certain offlcer for approval. (2) That the as- 
slgnments of wherein the clalm deseribed in the count was false, fraudulent, 
and flctitlous were pleaded wlth uncertainty and iiidefinlteness, and were in 
the nature of conclusions only, because of which the count failed to show that 
the claim was false, fraudulent, and flctitlous In any materlal particular. (3) 
That the superintendent of the United States Mllltary Academy was not such 
an officer in the service of the United States, wlth authority to approve the 
clalm, as was contemplated by section 5438, Rev. St., because, first, he had no 
authority of public law to approve the claim ; and, second, because his approval 
or dlsapproval could In no wlse affect the Treaeurer of the United States, for 
the reason that the Cadet mess of the United States Mllltary Academy at 
West Point Is no part of the government of the United States, or of any de- 
partmeut thereof, withln the nieaning of section 5438, Rev. St., or any other 
law of the United States. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt, Asst. U. S. Atty. 
S. T. Ansell, for défendant. 

HAND, District Judge (after stating the facts as above). As to 
point 1 : This point is answered by U. S. v. Northway, 130 U. S. 337, 

7 Sup. Ct. 580, 30 Iv. Ed. 664, where the indictment read "as président 
and agent," though the statute defined two separate offenses ; one as 
président, one as agent. It is perfectly obvions that there was hère no 
intention to charge two offenses. 

As to point 3 : The discrepancies between the claim and the actual 
prices paid are sufficiently set out. The pleader has not relied on a 
word stating only a légal conclusion, like "fraudulent." It is captions 
to quarrel with the phrase "should hâve been." Everybody knows that 
this is intended to cover the priées actually paid by the défendant. 
It is clear that they charge him with putting in the bills what he said 
he had paid. To hold otherwise would be to introduce needless per- 
versity into such matters. 

As to point 3 : As a mère allégation of fact, i. e., that the superin- 
tendent had authority to approve the claim, I think it is not demur- 
rable. Cochran v. U. S., 157 U. S. 386, 15 Sup. Ct. 638, 39 L. Ed. 704. 
True, it is an allégation involving the existence of law ; but so is the 
allégation "made in accordance with the provisions of section 5311" 
(U. S. Comp. St. 1901, p. 3498). Had it Iseen necessary to rely upon 
such an allégation in sustaining the pleading upon the corpus delicti. 
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I should think otherwise; but there are many incidental allégations, 
necessarily stated with some admixture of law. Were it not so, indict- 
ments would be often quite interminable. Hère the superintendent is 
identified as being an ofScer, within section 5438, "authorized by law" 
to approve the account. That allégation is quite enough to identify 
him as one of those included under the statute, and to advise the de- 
fendant of what officer they intend. So far as concerns the argument 
that he could not hâve been so authorized under the statute, it does not 
convince me. Whatever the légal status of the "cadet mess," it is 
quite clear to me that the United States had power to give to the 
commanding officer of the cadets the right to approve or disapprove 
bills presented to them. They hâve not the rights of officers in the 
service. They are yet in tutelage, and the United States has power to 
protect them in their contracts, by sequestrating their pay and protect- 
ing its disbursement. Whether the régulations in fact give the super- 
intendent that power is a matter which will come up on the trial 
Demurrer overruled. 



UNITED STATES y. FRANKLIN. 

(Circuit Court, S. D. New York. November 8, 1909.) 

Criminai. Law (§ 16*)— Chimes Against United States — Offenses Oomiotted 
IN Places Ceded to Uniteu States— Construction of Statute. 

Rev. St. § 5391, and Act July 7, 1898, e. 576, 30 Stat. 717 (U. S. Ctomp. 
St. IDOI, pp. 3651, 3652), the former of which provides that In case of any 
offense eommitted in any place ceded to and under the juri.sdlction of the 
United States, "which offense is not prohlWted or the punishinent thereof 
Is not specially provided for by any law of the United States, such of- 
fense shall be llable to and receive the same punlshment as the laws of 
the State in which such place is sltuated now in force provide for the like 
offense," and the latter of which contains similar provisions respecting 
offenses eommitted In any place jurisdlction over which has been retained 
by the United States or ceded to It, etc., "the punlshment for which of- 
fense is not provided for by any law of the United States," are neither 
of them limited to the flxing of punishment for offenses expressly created 
by the fédéral laws, but they apply to and make punishable any act eom- 
mitted in such places not so provided for, but which is an offense under 
the laws of the state. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dlg. | 16.*] 

Thomas Franklin was indicted, and demurs to the indictment. De- 
murrer overruled. 

The défendant was indicted under section 5391 Rev. St., and Act July 7, 
1898, c. 576, § 2, 30 Stat. 717 (U. S. Oomp. St. 1901, pp. 3651, 3652), and charged 
with having eommitted upon the fort and mllitary ix)st and réservation kuowii 
as West Point, In the county of Orange, in the Southern district of New York, 
the offense of grand larcény in the second degree, and of having feloniousiy 
stolen, taken, and earried away, with force and arms, the sum of $495.78, of 
the goods, chattels, and Personal property of ail the cadets then forming the 
cadet corps of the United States Milltary Academy at West Point aforesaid. 

The défendant demurred to the Indictment on the ground that It was in- 
suffielent in law, and Insufflcient to charge him with any offense against the 
laws of the United States, and insufflcient to constitute a crime as against him, 
upon the theory that section 5391 and the act of July 7, 1898, did not define 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tlie "offenses" thereln referred to, but simply provided a punlshment for of- 
fenses deflned by Congress, but for whlch Congress had failed to prescrlbe 
a spécifie punlshment, and that as the offense of grand larceny was an of- 
fense deflned by the state law, and not by any act of Congress,, to construe tbe 
statute as adoptlng Into the Pénal Code of tbe United States the offenses of 
the several states, as deflned by the States themselves, would be to hold that 
Congress had delegated Its sovereign power to define and punish crimes to 
the Législatures of the several states, and that therefore the act would be 
ùnconstitutional. 

Henry A. Wise, U. S. Atty. (Addison S. Pratt, of counsel), for the 
United States. 

S. T. Ansell, for défendant. 

HAND, District Judge (af ter stating the facts as above), I do 
not in the least mean to reflect upon the wisdom of the counsel who 
filed thèse demurrers. To our great discrédit, as I think, technicalities 
of the kind which it raises hâve been too often successful to permit a 
conscientious counsel to forego their trial, whenever his ingenuity de- 
vises them. Their success does not redound to his disadvantage, but 
to the court, which has been misled. Any honest reasoning is quite 
legitimate, and the responsibility for mistakes must rest with the court. 
Nevertheless, I cannot resist saying that to adopt the construction 
which is suggested would, in my judgment, be to pervert the obvions 
meaning of the act quite unpardonably, and that, too, by a metaphysic 
which is fatuously verbal and naively nonsensical. If the acts meant 
only to fix punishment, they were to fix punishment for "ofifenses" 
which could never exist, since they apply only to offenses not "pro- 
hibited" by the laws of the United States. As no punishment could 
be fixed by Congress for any other offenses, the absurd resuit en- 
sues that Congress was fixing the penalties upon "offenses" which 
were not such by any law, and was, therefore, merely engaging in elab- 
orate nonsense. While the act is badly drawn, its intent — an intent 
not imputed, but drawn from the words — is perfectly obvious. 

Demurrer overruled. 



In re L. W. DAT & CO. 

(District Court, S. D. New Tork. November 22, 1909.) 

Bankbuptcy (§ 123*) — Election of Tetjstee — Oeeditobs Entitled to Vote. 
An offlcer or dlrector of a bankrupt corporation, although a creditor, 
has no rlght to vote at the élection of a trustée, nor to control the votes 
of other ereditors, and such votes should be excluded. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 123.*] 

In the matter of L. W. Day & Company, a corporation, bankrupt. 
On pétition to review action of référée appointing trustée. Order 
set aside. 

Engel Bros., for ereditors. 

*For othw caiM see s«me toplc & S nvmbisb In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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HAND, District Judge. So far as a motion to remove is concerned, 
I find no ground for it, and dismiss it. 

So far as the pétition of review is concerned, the record itself, from 
which the minutes are laclcing, gives no, ground for a review of the 
referee's order; but, in vie\y of the argurrient which took place before 
me at the hearing and the concessions there made upon the facts, I 
shall treat the pétition as though it had been shown at the élection that 
Wodiska was a director of the company and a brother-in-law of the 
président, and that his subdivision of the daims, although bona fide, 
was with the aim of controlling the appointment of a trustée. 

With this admitted the case comes within In re McGill, 106 Fed. 
57, 45 C. C. A. 218, and ail those votes should not hâve been counted; 
that is to say, neither the votes arising from Wodiska's notes, nor his 
own çlaim, nor Mann's should be counted. If the référée had known 
thèse facts, he would doubtless hâve thrown out the votes, and declared 
elected the rival candidate. This application is really to review for 
newly discovered évidence. The situation, therefore, is that, not only 
has there never been an élection in fact, but the creditors hâve never 
had a fair opportunity for an élection, by which I mean an opportunity 
without the interférence of the bankrupt's officers. This they should 
hâve. 

I believe I might throw out the votes illègally cast, and now déclare 
the other candidate elected; but that course does not seem to be as 
satisfactory to either faction as a new élection, and in any event I 
prefer to hâve the creditors déclare their choice anew, now that the 
air has been more cleared. Surely, if there is any doubt as to wheth- 
er the opposing candidate would be again elected, the whole mat- 
ter should go to those interested for a déclaration of their choice at the 
présent time. 

Therefore let an order pass, declaring the failure to elect a trustée 
to hâve been caused by the interférence of the bankrupt's officers, and 
the conséquent appointment by the refetee irregular, ordering a new 
élection in which no claim shall be voted, which is held now, or has 
been held sinee, the pétition was filed, by any officer of the bankrupt, 
or by Wodiska. 



In re MOEHS & RBCHNITZER. 

(District Court, S. D. New York. February, tOOO.) 

Bankbuptcy (§ 113*)— iNvoLUKTABy Pboceedings— LiABiLiry OF PurmoN- 

ING CREDITOBS. 

ïhere is no liability on the bond of petitioners in involuntary bank- 
ruptcy proceedings. except for the usual eosts, unless they acted, without 
probable cause and mallciously, and in that case the remedy is a suit in 
the nature of a suit for malicious proseeutlon. 

[Ekl. Note. — For other cases, see Bankruptcy, Dec. Dig. § 113.*] 

In the matter of Moehs & Rechnitzer, alleged bankrupts. On motion 
for allowance of damages against petitioning creditors. Motion denied. 

*For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Cohen, Creevey & Richter, for the motion, 
Léonard M. Wallstein, opposed. 

HOLT, District Judge. The Hability on the petitioning creditors' 
bond is for damages caused by the appomtment of the receiver. There 
is no liability for fàHng a pétition in bankruptcy, except for the usual 
costs, unless the petitioners acted without probable cause and mali- 
cioqsly, and in that case the remedy is a suit in the nature of a suit for 
malicious prosecution. 

Motion denied. 



COXB BROS. & CO., Inc., v. CUNARD S. S. CO., Limited, et al. BEE- 

WIND-WHITE COAL MINING CO. v. SAME. M. P. SMITH 

& SONS CO. V. SAME. 

,. (District Court, S. D. New îork. November 24, 1909.) 

Municipal Corporations (§ 840*)— Wharves— Liabilities foe Injuries— 
Bhipping. . ' 

Damage to vessels lying between the piers above No. 54, North River. 
Tlie damage occurred by the brealiing of mooriug posts on pier 54, when 
used by the steauiship Mauretania in a strong southeast wiud and tlie 
Bwinglng of the forward part of tlie steamer to the northward. The pier 
belonged to the city of New Yorli and the posts were erected thereon by it, 
but as they were of the usual slze and strength, It was held that the ac- 
cident was not due to their insufficlency and that the city was not liable ; 
also lield that the accident was not inévitable, but resulted from the use 
of the pier by the Cunard Company without affording adéquate protection 
to this unusually large steamer by shed or structures on the pier. 

[Éd. Note. — For other cases, see Municipal Corporations, Dec. Dlg. S 
849.*] 

(Syllabus by the Judge.) 

Actions by Coxe Bros. & Co., Incorporated, by the Berwind-White 
Coal Mining Company and by the M. P. Smith & Sons Company 
against the Cunard Steamship Company, Limited, arid the City of New 
York. Decree against the Cunard Company, and pétition against 
the City of New York dismissed. 

Robinson, Biddle & Benedict, for Coxe Bros. & Co. 
Wilcox & Green, for Berwind-White Co. 
MacFarland, Taylor & Costello, for M. P. Smith & Sons Co. 
Lord, Day & Lord, for Cunard Co. 

Francis K. Pendleton (George P. Nicholson, of counsel), for City 
of New York. 

AD AMS, District Judge. This action was brought by Coxe Broth- 
ers & Company, Incorporated, to recover the damages, said to hâve 
been $600, sustained by reason of the Cunard Steamship Company's 
steamer Mauretania breaking adrift from her moorings on the north 
sied of pier '54 North River, on the S3d day of December, 1907, and 
colHding with their barges, the Roan and Tomhicken. The action of 

•For other cases, see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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the Berwind-White Goal Mining Company was for damages, said to 
hâve been $706.70, to their boats Eurêka 32 and Eurêka 36, on the 
same occasion. The action of the M. P. Smith & Sons Company was 
for damages, said to hâve been $2,850, to their barge Elhs P. Rogers, 
and for the loss of the personal effects of the master, $24, on the same 
occasion. Ail of thèse boats went to the place for the purpose of de- 
livering coal to or receiving ashes from the steamers of the Cunard 
Line and no charge of fault has been made against them. 

The libellants allège that the Cunard Company was in fault: (1) in 
having the Mauretania lie at said pier, (2) in not liaving her properly 
moored, (3) in not having her hawsers and cables properly fastened, 
(4) in having the steamship, in view of the weather conditions 
then existing, breasted off from said pier to allow a coal barge 
to lie between it and the pier, (5) in not reasonably inspectihg 
the steamship's moorings, (6) in not paying proper attention to the 
weather conditions and further securing the steamship when it was 
seen that the wind was freshening, (7) in mooring the steamship to in- 
adéquate mooring posts, (8) in not giving proper inspection to the pier 
and mooring posts, (9) in using def active and insufficient mooring posts, 
and (10) in insufficiently fastening the mooring posts to the pier. 

The allégations of fault on the part of the other libellants, though 
not as fuU, were practically the same. 

The answer of the Cunard Company, after some admissions and dé- 
niais, alleged: 

"Ninth: On the morning of the 23d of December, 1907, the 'Mauretania' was 
lying moored at said pier 54 bow in and securely and In a proper inanner 
moored to said pier, but by reason of a hlgh wlnd, the strain on the mooring 
posts on said pier, was unusually great, and four of said mooring posts on said 
pier 54 North River, owned and maintained by the City of New York, to 
whlch posts the moorings of the bow of said steamship 'Mauretania' were fas- 
tened, gave way releasing the l)0w of said steamship. None of the moorings of 
said steamship, however, gave way, but remalned intact. Said accident was 
wholly due to the condition of the posts erected and maintained by the City 
of New York, and was not due In any manner to any fault, négligence or care- 
lessness on the part of the respondent, it« agents or employées. 

Teuth: Said pier No. 54 North River on said 23d day of December, 1907, 
was owned and operated by the City of New York and was not in any wlse in 
possession of or subject to the control of this respondent. Said partial break- 
Ing adrlft by the steamship 'Mauretania' was caused by the weakness of said 
moorlug posts and by reason of the fallure of the City of New York to furnish 
lK)Sts strong enough to bear the strain to which they were subjected on said 
day." 

The Cunard Company then fîled a pétition to bring in the City of New 
York, alleging its ownership of the pier by the City and that it was not 
in the possession of or subject to the control of the steamship company, 
and that the breaking adrift of the steamship was caused by the weak- 
ness of the mooring posts and by reason of the City failing to fur- 
nish mooring posts strong enough to bear the strain they were sub- 
jected to. 

The City, after some admissions and déniais, alleged: 

"That at ail the tlmes herelnafter mentloned, the City of New York was the 
owner of pier 54, North River, and that prier to and on the 2."^ day of De- 
cember, 1907, the Cunard Steamship Company, Limited, occupled Pier 54, 
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North River, on a spécial permit from tiie Department of Docks and Ferries, 
a department of the City of New York having charge of said pier ; that Tlie 
City maintained on said pier a number of inooring posts of the régulation type, 
the same having been properly tested as' to Itié teng,ile strength thereof before 
beiug placed in position ahd duly inspected thereat'ter by compétent employées ; 
that prior to the 23d day of December, 1907,. the Cunard Steamship Company, 
IJmited, obtalned a permit to use the north side of Pier 54 for the purpose of 
docking their steamships, among whieh was the steamship 'Mauretania,' and 
before the said pier was oceupied by tlie steamship 'Mauretania' and prior to 
the 23d day of December, 1907, the said Cunard Steamship Company, Limited, 
furnished to the Department of Docks and Ferries, the department of the City 
of New York having oontrol of said pier, a mooring post and requested said 
department to place the same on said pier; that in accordance with said re- 
quest of said steamship company, the said department did place on said pier 
the said mooring post, as requested, whlch had been dellvered to the Depart- 
ment of Docks and Ferries by the said steamship company ; that said mooring 
post was placed at a distance of about seven feet from the bulkhead on the 
north side of said Pier 54 ; that on the 23d day of December, 1907, the steam- 
ship 'Mauretania' was moored alongside of the north side of Pier 54, North 
Kiver, with her bow towards the bulkhead. The day was dark and rainy, 
with a heavy wlnd blowing, and at about 10 A. M. on said day, the post near 
the bulkhead to which the bow mooring Unes of said steamship were attached 
gave vray, which subsequently put the strain on the other mooring posts, which 
in tum gave way, eausing the bow of the said steamship to swing around and 
across the slip and eaused her to strike a numbex of barges moored therein. 

Tenth: Claimant, furtti^r answerlng the llbel hereln, allèges that a proper 
test was made of ail the mooring posts, furnished on said pier by The City of 
New York as to their tensile strength and they were properly Inspected at 
ail times prior to the titné of the accident, and If any defects were contalned 
in said mooring posts, they were unknown to Tihe City or couid not be dls- 
covered, and the condition of said mooring posts owing to the heavy wind was 
not caiised through any négligence or want of care on the part of The City 
of New York, but was of a nature which The City could not guard against 
and was cônsequently inévitable. 

Eleventh: Claimant allèges that If there was any damage resiuiting from the 
breaklng away of the steamship 'Mauretania,' as alleged In the llbel hereln, 
the same was not eaused through any négligence or want of care on the part 
of The City of New York." 

The testimôny showed that the Cunard Company had been expecting 
that its new ships, the lyusitania and JVIauretania, would be in use in 
the summer or fall of 1907, and in February wrote to the Commis- 
sioner of Docks and Ferries to secure accommodations for them. The 
following correspondence took place: 

"New York, January 9, 1907. 
Hon. J. A. Bensel, 

Commissloner Department of Docks & Ferries, 
Pier A North River, N. Y. City. 
Deax Sir, 

Owing to the delay in completion of plans and glvlng out con tracts for build- 
ing the sheds on new piers, ■ in the Clielsea District, it seems quite impossible 
that the work can be completed in time to meet our requirements in anticipa- 
tion of the arrivai of our two new steamers Lusitania and Mauretania, which 
It is now expected Will be due at thls port aUout July Ist proxlmo. 

In considération of the fact that there is no pier on the whole river front 
(exeepting those in the Cbelsea District) with length euough for thèse ships 
to lie in safety and wlthout extendlng for 100 feet or tbereabouts into the 
river beyond the end of the piers, I beg to ask your considération in favor of 
building atemporarj' structure on one of the piers for the protection of 
passengers:and their baggage, pending tuU completion of the i)ermanent struc- 
l"ures., ■ 
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I would suggest a two-story wooden shed tbe full wldtli of the pier, say 
abont 2.50 feet in length, built about the center of the plear.where passengers 
and baggage could be landed under cover — It could be put up lu the simplest 
and most Inexpeuiïive way, the main features being strengtli and utility for 
the purjwses renuired. 

Yours truly, Vernon H. Brown." 

"New Yorlc, February 27, 190T. 
Hon. ,T. A. Bensel, 

Coiinnissloner, Department of Docks and Ferries, 
IMer A North Kiver, N. Y. City. 
Dear Sir, , ■ 

Owing to the unavoidable delay on the part of Docli Department in con- 
structing sheds on the new piers leased to the Cunard Steamship Company 
in the Chelsea District, by reason of the Impossiblllty of getting prompt de- 
livery of material, we flnd It necessary to malje some arrangement for the 
temporary berthing of the tvvo new large steamers 'Lusitanla' and 'Maure- 
tania' which we expect wlll be in service during the coming summer. 

TJnder the clrcums-taiiees we ask permission to erect on New Pier No. 54 
a one-story wooden frame shed about 450 feet long by 80 feet wide and about 
le feet in helght, with offices at the Street end, ail as shown on thé drawlii^ 
and spécifications herewlth. 

The shed to be constructed and removed by the Cunard Steamship Company 
at its own expense. 

Cunard Company to pay rental of Five Hundred Dollars ($500) in fuU per 

month for use of said pier, commenclng with and during its temporary oc- 

eupancy for the steamers 'Lusitanla' and 'Mauretania,' and peuding comple- 

tion of the shedding of new piers which hâve been assigned to this Comx>any. 

Resi>ectfu!ly yours, The Cunard Steamship Co.,, Ltd., 

Per Vernon H. Brown." 

"New York, April 2nd, 190T. 
Vernon H. Brown.. 

General Agent, Cunard Steamship Co., 
21 State Street, New York City. 
Sir: 

Noting your communication of the 27th ulto., I would state that there Is 
no unavoidable delay on the part of this Department in constructing sheds 
on the new piers leased to your Comijany in the Chelsea section. The main 
delay up to the présent tinie is owing to the imposslbillty of securlng an 
agreement on matters of sniall détail betweeu the architects and the COm- 
panles occupylng the Chelsea Section piers. Further, in accordance with my 
verbal agreement with you, I ani willlug to give you a. permit to construçt a 
shed 4i>0 feet long by 80 feet wide and about 16 feet In helght, in accordance 
with iilans to be hereafter approved for which privilège the Cunard Company 
Is to pay at the rate of .$500. per month ; the Company also to bave the right 
to berth the steamers 'Lusitanla' and 'Mauretania,' on one side of the pier. 
Very respeetfully, your obedieut servant, (Sd) J. A. Bensel, 

Commissioner." 

This pier, and others in the vicinity, was ovvned by the City of New 
York and it had exclusive jurisdiction of the pier in question, subject 
to the use by the Cunard Company under agreement contained in the 
foregoing correspondence. 

Upon constructing the pier, in the summer of 1906, the City placed 
mooring posts at intervais of about 60 feet. The outermost post was of 
spécial size and strength and did not give way. It was not subjected 
to the strain, however, which caused those on the shore end of the 
pier to yield, and whether it would hâve had strength to withstand 
such strain was not shown. Between the outermost and innermost 
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posts was stretclied a line of mooring posts, each 36 inches in height 
and uniform in size and construction. They were made of cast iron 
and hollow. They were bolted securely to the pier. They were 
shorter than other posts which had been used by the City but it did net 
appear that they were of less strength for such reason as they with- 
stood quite as well the horizontal pressure they were intended for and 
were subjected to. The mère question of height of the posts may 
therefore be eliminated from discussion. 

The thickness of the posts was not shown but it appeared that they 
were the usual type of posts which had been successfully used for 
many years. Thèse posts were tested and inspected in the usual way 
by thè city officiais who supervised the construction of the pier. 

As pier 54 was constructed by the City, there was no mooring post 
near the bulkhead and the City's attention was called to that fact in 
August, 1907, in a letter, of which the following is a copy : 

"Xew York, Aug. 13, 1907. 
Hon. J. A. Bensel, 

Commlssloner of Docks & Ferries, 

Pier 'A' North Kiver, N. Y. City. 
Dear Sir, 

Thère Is no heavy mooring post on Pier (new) No, 54 near the bulkhead and 
a post of this character is necessary for haullng the shlp ahead or holding 
her in position after being berthed — this matter is niost important and we 
h^ve in our possession a spare mooring post such as are in use on Pier 51— 
this can very readlly be plaeed on the new pier provided you can set it np 
for us. 
Klndly advise if you eau arrange tliis matter for lis, and much oblige, 
ïours truly, The Cunard Steamship Co., Ltd., 

Per R. U Walker," 

A few days later the following was also sent to the City : 

"New York, Aug. 24, 10O7. 
Hon. J. A. Bensel, 

Cîommissioner of Docks & Ferries, 

Pier 'A' North River, N. Y. City. 
Bear Sir, 

On the 13th Ijist. we wrote to you about the necessity for putting up a heavy 
mooring post near the bulkhead on (new) Pier 54. North River, for bauling 
the 'Lusitània' into place and holding her in position after being berthed. 

As we hâve had no reply, pcrhaps our letter mlscarried. WlU you kindly 
advise if the Department will place the post— we bave on hand a spare one 
such as are now lu use ou Pier 51. 

Yours truly, The Cunard Steamship Co., Ltd., 

Per R. L. Walker." 

Then the following action was taken by the City : 

"Aug. 20th, 1907. 

Report on communication from the Cunard S. S. Co., dated Aug. 13, 1907, 
requesting that an extra heavy mooring post be located on pier (New) 54 N. R. 

Noting thé attached froin the Cunard S. S. Co., which in brlef, is a request 
that an extra heavy mooring post be located at the inshore end of Pier (New) 
54 N. R., and agreeing to f urnish same provided the Department will do the 
necessary work in connection therewith, it is recomniended that the above 
named bè advised to furnlsh the moorlug post and the work of fastening 
same eau be done by the force of the Department. 

Chas. W. Staniford, Engineer-in-Chief." 
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Subsequently the City issued the f ollowing order : 

"Subjeet or Premises. Pler New 54, North River. 

Bureau Order No. 5553 New York, Augnst 26th, 1907. 

Hy order of the Commissioner you are hereby directed to perform the work 
of fastening mooring post on above pier, said moorliig post to be fumished 
by the Cuuard Steanishiij Coui])any, lu accordance wlth your rei>ort on the 
couuuunication from the Cunard S. S. Company, under date of August 13th, 
1907, aud report cost for collection froui the Cuuard S. S. Co. 

riease make your report in relation to the above on the back hereof, and 
retum thls order to niy office ou the earliest date possible. 

(Sd) Cliarles J. Farley, Chief Clerk." 

ïo Chief of Bureau No. 1. 

Upon this order was endorsed the f ollowing: 

"New York, 17th October, 1907. 
To the Commissioner of Docks — Sir: 

In relation to the witlihi order. I bave to report a.s follows: 
(Copy) 9 Sept. 07— C. W. Staniford, Esq. Engineer-in-Chlef— Sir: In obédi- 
ence to the within order — bave fasteued a mooring post on pier No. 54, N. R. 
for the Cunard S. S. Co. 

Work was begun Aug. 2Sth aud fluished Sept. 4th 1907. 

(Signed) Joël J. PemofC Asst Engineer. 

Below is the Cost of the above work, as reported by Mr. Weir, Apportlon- 
raent Clerk at Pler 'A', N. II. for collection from the Cunard S. S. Co.: 

I.abor and supervision $26.01 

Materials 5.88 

Total $31.89 

(Sd) C. W. Stauiford, Eiigineer-iu-Chief." 

This additional mooring post was placed at a point designated by 
the Cunard Company and a bill rendered to it by the City as above 
indicated. 

The Cunard Company desired to build a shed on the pier for its 
accommodation and accordingly such a structure as it deemed suitable 
was erected. The shed was 450 feet long, 80 feet wide and 16 feet 
high. The pier was 825 feet long and 80 feet wide. The shed began 
about 70 feet from the river end of the pier and extended to within 
about 200 or 300 feet of the bulkhead. 

When the Mauretania went to the pier, she was made fast, lying 
bow in, on the north side of the pier, by 5 lines aft and 6 forward. 
Of thèse lines 9 were 8 inch Manilla and 3 were 3% inch wire, of the 
latter 1 was forward and 1 aft. The after lines were fastened to the 
Ist, 2d and 4th mooring posts from the outer end, and the forward 
lines were secured to the Ist, Sd, and 5th mooring posts from the bulk- 
head. The mooring posts on the north side only were used. No 
change was made in her position until about 7 a. m. of the 23d in- 
stant, when she was breasted out about 40 feet from the pier to allow 
coal lighters to get between the steamer and the pier. This was accom- 
plished by slackening ofï the lines but they were not otherwise changed. 
The boats Tomhicken and Roan were then lying alongside of the next 
pier on the north, about midway of its length. The Eurêka 33 lay 
outside of 4 other boats at the bulkhead, waiting to deliver coal, and 
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the Eurêka 36 lay alongside of the steamer on her port side about 
amidships, also waiting to deliver coal. The Rogers lay alongside of 
the steamer on her port side waiting to take ashes. 

The tide was running flood and the water almost high. 

The Mauretania was the largest steamship afloat. She was 790 feet 
long and was of about 45,000 tons dead weight. She was drawing 
24 feet 11 inches forward and 34 feet aft. Amidships the highest deck 
was about 60 feet above the water. The height of the pier above the 
water was about 6 feet. The height of the shed above the pier being 
about 16 feet, the steamer was exposed above the top of the shed 
about 38 feet. Forward, the highest part of the bow of the steamer 
was about 46 feet above the water, or about 40 feet above the floor of 
the pier, the shed not extending to that part of the pier. 

About 9 :45 a. m. the steamer broke adrif t at her forward moorings, 
her bow swinging over toward the pier above, injured the mentioned 
boats. 

No lihes on the steamer parted. Her moorings remained intact but 
4 out of the 6 posts used broke, leaving only the outside 3 with lines. 
She was then hauled back by running lines to the piles of the pier and 
across the pier to the mooring posts on the south side. 

Thc: wind at the time of the accident was from the southeast and 
it had fuU efïect upon the steamer from the fact that she had no pro- 
tection whatever forward, and aft only that afforded by the shed 16 
feet high. ■ 

There was a sharp conflict as to the velocity of the wind, some of 
the Cunàrd Compaiiy's and the City's witnesses estimating it at 60 
miles per hour, when a sudden squall prevailed. The Government 
Weather Records, introduced by the libellants, showed a wind move- 
ment ôf 31 miles, with à maximum of 40 miles for 5 minutes, between 
8 and 9 o'clock, and a wind movement of 34 miles, with a maximum 
of 30 miles for 5 minutes, between 9 and 10 o'clock. 

The libellants contend that the steamer was not properly moored, 
inasmuch as she used only 6 of the mooring posts on the north side 
of the pier, when 9 were available on that side, and in failing to use 
the 3 or 4 posts on the streét end of the south side of the pier and 3 
which could hâve been used on the river end. Those on the north side 
which were not used, however, would hâve added little to the security 
of the vessel ■ because it was impracticâble to so arrange the lines that 
they would hâve had a horizontal bearing, which was necessary to make 
them useful. Anything in the nature of a vertical pull would hâve 
been practically of no utility. With respect to the posts on the south 
side of the pier, they could only be used, on the shore end, by practical- 
ly stopping traiïic on that side of the pier. While it might be proper 
to resort to them in an emergency, they could not be used regularly 
without practically destroying the usefulness of the side of the pier, 
for which the Cunard Company had no authority or permission. They 
were used in thë emergency, but it was testified that even taking such 
précautions as were practicable, that is, building wooden horses to 
support the cables, many narrow escapes from serions accidents were 
niade; 
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There can be no doubt that a very strong wind prevailed at the time 
and that the steamer was moored to resist only such ordinary winds as 
prevailed on the two previous occasions of her using- the pier. The 
question is, whether she was moored strongly enough to resist such a 
wind as could reasonably be expected at the season of the year the 
accident happened. 

The Government Weather Observer in New York, in addition to 
the testimony mentioned above, said that a velocity of more than 50 
miles an hour — 

"occurs usually once a month, sometiines two or three or four times a month. 
* * * Q. If a stiTiall lasted for less than flve minutes it would not be re- 
corded by those Instruments? A. Perhaps the record would not be hère but 
it would be on the tracing. The record I give hère is for flve minutes. Q. 
A sudden puff of wind blowing for a few seconds or part of a minute would 
not be reeorded by those self registerlng instruments, that is a fa et Is it not? 
A. No, it Is not a faet. It would be reeorded. Q. It would not be noted as 
part of your record? A. Not unless it was for five minutesu * * * Q. You 
bave no record of suddtn squalls outside of the point where yon take your 
records? A. No record. Q. You would not hâve a record of a squall that took 
place about 14th Street, a local squall? A. Not unless it prevailed at 100 
Broadway, of course not. • * * Q. Is there such a thing as a squall at 14th 
Street that does not prevail at 100 Broadway, in your expérience as a weather 
man? A. Not at this time of year, not in the month of December. * * * 
Q. A sudden squall may be limited to the area on which it is prevailing, may 
it not? A. Not during the winter months. That is true in the summer but 
not through the winter months. * « * Ouring the winter months they are 
ail gênerai ; if there is a gale of wind in one section of the city a gale of wind 
Is blowing ail over the whole clty." 

It is said in the Cunard Company 's brief : 

"AU of the witnesses who testifled as to the weather commented on the 
featnre of the sudden squall. It is a matter of gênerai knowledge that a 
squall may be of destructive violence at one point, while the wind is much 
lighter two miles distant. Capt. Roberts testifled (p. 134): 'I bave seen the 
forward sails of a sailing vessel taUen completely off without the wind affect- 
ing the after part of the vessel at ail.' It is also a matter of common knowl- 
edge that a sudden squall may blow with great violence but may not continue 
for flve minutes." 

In view, however, of the govemment weather records and the tes- 
timony of the observer, I do not think that much credence should be 
given to testimony as to a sudden gale of wind as creating an inévitable 
accident. I doubt if there would hâve been any accident if the pier 
had been shedded and the steamer given proper protection. I at- 
tribute the breaking adrift of the steamer to that cause. The posts 
no doubt were too weak to resist such storms as might reasonably hâve 
been expected at the season of the year, when the exposure of the ves- 
sel is considered, and it seems more reasonable to attribute the acci- 
dent to such cause than to regard it as something which should not 
hâve been anticipated. 

The case has not been brought within the authoritative définitions of 
inévitable accident. In The Louisiana, 3 Wall. 164, 173, 174, 18 L. Ed. 
85, in rejecting such a claim in a collision case, it was said : 

"The collision being eaused by the Louisiana drifting from her moorings, 
she must be lîable for the damages conséquent thereon. unle.ss she can show 
afflrntatîVely that the drifting was the resuit of inévitable accident, or a vis 
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major, whlch human sklU and précaution, and a proper dispîay of nautleal 

sklll eould not hâve prevented." 

***** *•*•*•* 

"The fact that the steamer was ordered by the government offlcers to take 
in eoal at the old wharf, whieh had a narrow front when compared with the 
sreat length of the vessel, conld not relleve the ofRcers of the boat from the 
(luty of securing her In such a manner as to prevent her driftlng when the 
change of the tide and winds changed the direction of the forces acting upon 
the vessel. And the fact that under thèse clreumstances she did drift, Is con- 
clusive évidence that she was not suffleiently and properly secured." 

And in The Mabey and Cooper, 14 Wall. 204, 215, 20 h. Ed. 881, it 
was said: 

"Inévitable accident, as applied to a case of thls description, must be un- 
derstood to mean a collision wMch occurs when both parties hâve endeavored, 
by every means In their power, wlth due eare and caution, and a proper dis- 
pîay of nautleal skill, to prevent the occurrence of the accident, and where the 
proofs show that it occurred In spite of everything that nautleal skill, care and 
précaution could do to keep the vessels from coming together." 

There can be no doubt that either the Cunard Company- or the City 
is liable for damag^es to thèse libellants and it remains to be deter- 
mined where, as between them, the responsibility rests. 

It is claimed by the City that the cause of the accident may properly 
be attributed to the Cunard Company because the first post that broke 
was supplied by that company and placed on the pier by its request, as 
shown above, and the breakage of the others necessarily followed. 

It appears that ail the posts gave way at practically the same time. 
Some of the witnesses say that there was but a single report of the 
breaking. It seems to be rather unimportant but if otherwise, I think 
it may properly be concluded that the giving way of the posts were 
practically simultaneous. The breaking of the post, however, was not 
the real cause of the trouble, which was due as I hâve before stated 
to the insufficient protection given to the steamer by the shed. 

This shed was erected by the Cunard Company and was not of 
ample proportions to give the vessel needed protection. This con- 
clusion, it seems to me, suffices to fix the responsibility upon the Cun- 
ard Company. The City did everything that could reasonably be ex- 
pected to give that, company a secure place for its steamers. The posts 
were inspected by the city officiais and found sound. They were of 
the same class that had been in use for several years on the différent 
city piers. After the accident no flaws were found in them. There 
is no contention that they were not securely put up, as the manner of 
breaking shows they were. They were sufficient in number. The 
Cunard Company asked and obtained permission to use the pier and 
erected on it a shed which was inadéquate for the purposes of pro- 
tection. The posts were doubtless insufficient in view of the ex- 
posure of the vessel but that did not resuit from any insufficiency of 
the posts but from the lack of proper protection by sheds or structures 
on the pier. 

The Cunard Company's agents were apprehensive that the posts were 
too small as it proved they were, when the test of severe weather came. 
This should hâve been provided for by that company. It had knowl- 
edge that risk to other property, and perhaps lives, would be incurred 
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by the use of the pier in the condition it was, and should respond for 
the damages. 

There will be a decree against the Cunard Company, with an order 
of référence. Its pétition against the City will be dismissed. 



UNITBD STATES V. HYDB et al. 

(Circuit Court, W. D. Washington, W. D. November 15, 1909.) 

No. 1,127. 

1. Public Lands (I 138*)— Tbansfee or Eights— Convbtance of Fokest Ré- 

serve Lands to United States — Tbansfeb by Gbantob of Riqht to Lieu 
Land. 

Aet June 4, 1897, c. 2, 30 Stat 36 (U. S. Comp. St. 1901, p. 1541), whlch 
authorizes the owner of patented lands wlthln a forest réservation to 
convey the same to the United States and sélect a tract of vacant public 
land of equal area In lieu thereof, contalns nothlng whlch either expressly 
or Inferentlally would prevent an owner who has so convey ed hls land 
to the United States from executlng an instrument which would operate 
to pass to another such tltle as he might thereafter acqulre to lieu landa 
selected by him ; and a grantee In such an instrument, who purchases and 
pays for the same In good faith after hls grantor has made hls sélection, 
although before its approval, on such approval and the issuance of a pat- 
ent, acqulres the tltle as a bona flde purchaser and Is entitled to protec- 
tion as such. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 1.38.*] 

2. Public Lands (§ 138*)— Patents— Right of United States to Cancella- 

TiON— Bona Fide Purchasees. 

The United States is not entitled to the eaneellation in equity of a 
patent issued for Heu lands in exchange for land In a forest réservation 
conveyed to it by the patentée under the provisions of Act June 4, 1897, 
c. 2, 30 Stat. 36 (U. S. Comp. St. 1901, p. 1541), on the ground that tltle 
to such base land was fraudulently acquired from a state, where the 
patented land has paased Into the hands of a bona flde purchaser from 
the patentée, who had no knowledge of the f raud. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. § 368; Dec. 
Dig. § 138.* 

Bona flde purehasers, see note to United States v. Détroit Timber & 
Lumber Co., 67 C. G. A. 13.] 

In Equity. Suit by the United States against Frederick A. Hyde 
and others. Decree for défendants. 

Elmer E. Todd, U. S. Dist. Atty. 

H. S. Griggs, for défendants Sawyer and Truxbury. 

DONWORTH, District Judge. This suit is brought to set aside a 
patent issued July 22, 1903, to F. A. Hyde & Co., a California corpora- 
tion, conveying the N. E. % of section 24, in township 11 N., of range 
4 E. of the Willamette meridian, situated- in Lewis county, Wash. 
The patent was issued under the foUowing statutory provisions: 

"That in cases lu whlch a tract eovered by an unperfected bona flde claim 
or by a patent is ineluded vvithin the limits of a public forest réservation, the 
settler or owner thereof, may, If he desires to do so, rellnquish the tract to the 
government, and may sélect in lieu thereof a tract of vacant land open to 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Bettlement not exceedlng In area the tract covered by his claîm or patent; 
and no charge shall be made in such cases for makîng the entry of record or 
Issuing the patent to ce ver the tract selected: Provided further, that In oases 
of unperfected claims the reqiiirements of the laws respecting settlement, rés- 
idence, improvements, and so forth, are complied with on the néw claims, 
crédit being allowed for the time spent on the relinquished claims." Act June 
4, 1897, c. 2, 30 Stat. 36 (U. S. Comp. St 1901, p. 1541). 

Under this statute the Secretary of the Interior established certain 
rules or régulations for its administration. Of thèse, rules 16 and 18 
are as f ollows : 

"16. Where final certlficate or patent has Issued, it will be necessary for the 
entryman or owner thereunder to exécute a quitclaim deed to the United 
States, hâve the same recorded on the county records, and fumlsh an ab- 
stract of title, duly authenticated, siho\^aug chain of title from the government 
back again to the United States. The abstract of title shouîd accompany the 
application fOr change of entry, whîçh must be filed as required by para- 
graph 15, without the affldavit therein called for." 

"18. Ali applications for change, of entry or settlement mus.t be forwarded 
by the local oflieers to the Commissloner of the General Land Office for con- 
sidération, together with report as to the status of the tract applied for." 

The base, land, of which à conveyance was madè to the United 
States for the purpose of selecting the land now in question, consisted 
of a quarter section in the Pine Mountain and Zaca L,ake Forest Re- 
serve in California, described as the S. E. 1^4 of section 36, tovvnship 
6 N., range 26 W. of the San Bernardino meridian. For convenience 
I will heréafter refer to that section merely as "section 36." The bill 
was filed October 17, 1905, and names as défendants, Frederick A. 
Hyde, John A. Benson, F. A.Hyde & Ce, a corporation, Alfred C. 
Truxbury and wife, and W. H. Sawyer and wife. 

Thè évidence shows the facts to be as f ollows: 

In the year 1898 A. J. Steiri was a barber doing business in San 
Francisco. F. A. Hyde was one of his customers. Some time before 
March 3d of that year Hyde asked Stein if he had any friends that 
would like to take up land. Stein answered that he thought he could 
get them. Hyde asked him if he could get 10, and he said he thought 
so. Steiri thereupon arranged with a number of friends, relations, 
and acquaintances, about 10 altogether, to sign such papers as Hyde 
should request. Hyde.paid Stein about $20 for his entire services, and 
paid the men who did the signing from $10 to $12.50 each. One of 
the men whom Stein procured was William Schlipf, a neighbor. 
Schlipf went to a notary's office and signed some papers, the nature 
of which he does not remember. He did not read them and took no 
interest in the transactions. He signed several papers on différent 
occasions, and perhaps a year or two elapsed between the signings. 
The record évidence shows that on March 3, 1898, Schlipf signed an 
application to purchase ail of section 36, stating therein, among other 
things; 

"ïhat I désire to purchase the same for my own use and benefit, and for 
the use or benefit of no other person or persons whomsoever, and that I bave 
rnade no contract or agreement to sell the same." 

This application was sworn to by Schlipf, and was fîled in the office 
of the State surveyor gênerai of California on March 5, 1898, to~ 
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gether with a power of attorney from Schlipf, authorizing Hyde to file 
the application and to receive the certificate. On August 22, 1898, 
the surveyor gênerai approved the application and directed that the 
land be sold in accordance therewith, and on October 17th following a 
certificate of purchase was duly issued by the register of the state land 
office, declaring Schlipf to be the purchaser of section 36 and entitled 
to a patent on completing payment of the balance of the purchase price, 
which was at the rate of $1.25 an acre. In the office of the recorder of 
Santa Barbara county. Cal, there was filed at the request of Hyde on 
August 4, 1899, an assignment of the certificate of purchase and a 
deed from Schlipf to Hyde conveying ail of section 36 ; both instru- 
ments bearing date October 26, 1898, and appearing to hâve been ac- 
knowledged by Schlipf that day. On February 12, 1900, formai patent 
in the usual form was issued by the state of California to Hyde as 
grarttee, conveying section 36. Schlipf did not pay any part of the 
state's price for the land ($800), and the whole amount must hâve been 
paid by Hyde. On February 24-, 1900, Hyde and wife by quitclaim 
deed conveyed section 36 to F. A. Hyde & Co., a California corpora- 
tion; This deed and the patent were filed for record with the county 
recorder on March 15, 1900. The articles of incorporation of F. A. 
Hyde & Co. are in évidence, and thereby it appears that at the time of 
incorporation Hyde owned 996 of the 1,000 shares constituting the 
capital stock. On March 2, 1900, there were filed for record with the 
county recorder a number of quitclaim deeds in due form from F. A. 
Hyde & Co. to the United States, ail dated and acknowledged Febru- 
ary 27, 1900, two of which conveyed, respectively, the N. 1/2 and the S. 
Yx of the S. E. ^/4 of section 36, aggregating 160 acres. Thèse con- 
veyances were evidently made for the purpose of serving as a base, 
under the statute and régulations, for the sélection of lieu lands out- 
side of the forest réservation. The genuineness of the signatures pur- 
porting to be made by Schlipf on some of the papers is questioned by 
complainants ; but I see no reason to doubt that whatever purports 
to bear his signature was in fact signed by him, 

This was the situation of affairs at the time that défendants Sawyer 
and Truxbury became connected with the subject-matter of this suit. 
They réside, respectively, at Worcester, Mass., and North Tonawanda, 
N. Y., and are lumbermen of mature âge and large expérience, owning 
timber lands in difi^erent parts of the country. They together visited 
Puget Sound in 1899, with a view of considering the advisability of 
investing in timber lands. In Tacoma they made the acquaintance of 
Angus McDougall, a timber cruiser there residing. They arranged 
that McDougall should buy timber lands for them in Lewis county and 
vicinity, and shortly after sent out Chas. Hill as their financial and 
business représentative to act for them in making the purchases. The 
original idea was to buy from private owners ; but while Truxbury and 
Sawyer were on the ground they were informed in a gênerai way of 
the law permitting the exchange of lands within forest réservations 
for vacant land in the public domain, and learned that parties who 
had surrendered lands in forest réservations were offering their rights 
for sale. Thèse rights were commonly spoken of as "forest reserve 
174 F.— 12 
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scrip." Hill came to the state of Washington early in 1900, and, act- 
ing with McDougall, acquired altogether for Truxbury and Sawyer 
about 12jO00 acres of timber land in L,ewis and Cowlitz counties. Of 
this about 5,000 acres were acquired f rom the United States by means 
of lieu sélections. "Forest reserve scrip" was at that time offered 
for sale by numerous parties, including railroad companies, individuals, 
and private corporations. Hill obtained price quotations f rom a num- 
ber of thèse. He met Benson at Tacoma in February, and had some 
negotiations with him. At Benson's suggestion Hill took up the mat- 
ter with Hyde by correspondence, addressed to the latter at San Fran- 
cisco. This resulted in the purchase of a quantity of rights by Hill 
from F. A. Hyde & Co. Hill returned east by way of San Francisco, 
where he met Hyde and bought more. Between 4,000 and 5,000 acres 
of rights were bought in this way from F. A. Hyde & Co. The price 
paid ranged from $3.85 to $4.50 an acre. There was no particular 
certificate or document constituting the "scrip." As évidence of the 
right to sélect and acquire the government land in the particular case 
now in controversy, F. A. Hyde & Co. delivered to Hill, or to Mc- 
Dougall, an abstract of title to the base lands down to and including 
the deed of relinquishment to the United States, and also an irrév- 
ocable power of attorney, executed by F. A. Hyde & Co., constituting 
McDougall the attorney in fact of that corporation to sélect public 
land in any state or territory in lieu of the base lands surrendered 
(which were therein described), and empowering McDougall to sell 
and convey by good and sufficient deed — 

"ail of the rlght, title, and Interest that sald corporation now owns, holds, or 
possesses, and also ail of the rlght, title, and Interest that sald corporation 
may hereafter acquire of, in, and to the land that has been or may hereafter 
be selected as aforesald, or any part thereof, or to niake and exécute any con- 
tracte, bonds, or agreements relative to such lands for such sum or price, or 
on suefi tenns, as he may deem proper." 

Another clause of the instrument specifically authorizes McDougall 
to exécute and deliver deeds and conveyances. So far as appears, 
this method of transferring the right of sélection was that in common 
use at the time. Hill employed an attorney residing at Vancouver, 
who was reputed to be specially qualified in such matters, to examine 
ail pâpers submitted by Hyde & Co. before payment was made to that 
Company for the rights assigned. The record évidence further shows 
that McDougall, as attorney in fact of F. A. Hyde & Co., on July 25, 
1900, made application through the United States land office at Van- 
couver, Wash. (the proper land office), to sélect the quarter section now 
in controversy in lieu of the base lands in section 36, for which F. A. 
Hyde & Co. then held the patent of the state of California. The re- 
quired affidavits appear to hâve been filed and the required notice given. 
The abstract of title deposited with the Vancouver land office was 
made by an abstract company in Santa Barbara, and showed the es- 
sential proceedings leading up to and including the patent from the 
state of California to F. A. Hyde & Co. and the quitclaim deeds from 
the latter company to the United States, so that on their face thèse 
papers showed that F. A. Hyde & Co. had acquired perfect title to 
the quarter section in section 36, and "had made a conveyance thereof 
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to the United States as provided in the statute and the régulations. 
On June 4, 1901, F. A. Hyde & Co. by McDougall as its attorney in 
fact, executed a deed to Truxbury and Sawyer, reciting the exchange 
of lands and conveying "ail of the right, title, and interest that said 
corporation now owns, holds, possesses, and claims, and also ail of the 
right, title, and interest that said corporation may hereafter acquire of, 
in, and to" the land now in controversy, and this deed was recorded 
in the proper records of Lewis county, Wash., on June 21, 1901. On 
June 24, 1902, the Commissioner of the General Land Office of the 
United States entered his formai approval of the sélection by F. A. 
Hyde & Co. of the land now in controversy in lieu of the quarter sec- 
tion in section 36, and on July 33, 1903, the United States patent is- 
sued jn regular form conveying thèse lieu lands to F. A. Hyde & Co. 
Something over three years after the issuance of this patent the biU. 
was fîled. 

I do not find any évidence of a conspiracy or combination between 
Hyde and Benson, or between them and others, to defraud the United 
States by any of the means alleged in the bill, except in so far as it was 
a fraud on the United States to obtain government land by using as 
a basis of exchange land acquired by defrauding the state of Cali- 
fornia. The government has ofïered no évidence to sustain the allé- 
gations of the bill charging a corrupt and unlawful combination on 
the part of officiais and employés of the United States. No évidence 
was ofïered which can be considered as substantiating the charge that 
Hyde and Benson influenced officers or employés of the land office 
or forestry service in respect to the fixing of the boundaries of the 
forest réservations or in respect to any of the proceedings on the part 
of the government which resulted in the patenting of the lieu lands. 
The évidence establishes that, in order to obtain patents from the state 
of Calîfornia, Hyde procured Schlipf and others to sign false affidavits 
and to make applications to purchase state lands in the interest of 
Hyde ; the applicants having no interest whatever in the proceedings. 
The method adopted constituted a fraud upon the state of California, 
which rendered the state patent issued to F. A. Hyde & Co. for section 
36 voidable at the suit of the state. The United States hâve not re- 
linquished or ofïered to relinquish section 36, or any part of it, either 
to F. A. Hyde & Co., from whom was received the conveyance thereof, 
or to the successors in interest of that company, Truxbury and Sawyer, 
or to the state of California. The value of section 36, or any part of it, 
has not been shown, and, if there is any material difïerence in value 
between the base lands and the lieu lands, such différence has not been 
made to appear. ^ 

The contention of the United States apparently is that the govern- 
ment can retain the base lands, of which it still holds the legai title 
and is a bona fide purchaser for value, and at the same time cancel 
the patent to the lieu lands, or at least that F. A. Hyde & Co., or its 
successors in interest, Truxbury and Sawyer, bave no concern with the 
disposition to be made by the United States of the base lands. In 
support of this position, Hvde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760, 
50 L. Ed. 90, and United' States v. Hyde (D. C.) 132 Fed. 545, are 
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cited. The question considered in those cases was the right of the 
United States to remove Hyde from the Northern district of California 
to the District of Columbia, for trial upon an indictment in which 
Hyde, Benson, and others were charged with a conspiracy to defraud 
the United States out of the title to large tracts of public lands. It 
appears that the facts alleged in the indictment were similar to those 
set forth in the bill in this suit ; but the facts established by the évi- 
dence hère fall far short of those allégations. I think it is open to 
question whether, on the facts now appearing, the government could 
obtain a decree canceling this patent, without rescinding, or ofïering 
to rescind, the exchange of lands. A private individual, who bas been 
a party to such a transaction, and who, though occupying the position 
of bona fide purchaser as to the lands received by him, should désire 
to cancel his conveyance because of fraud perpetrated by his grantor 
in obtaining title from a former owner, would be oWiged on well- 
known principles to rescind, or offer to rescind, the transaction, or at 
least the decree in such a case would compel him to do equity and re- 
store what he bas received. He could not retain what he has received 
and obtain a decree canceling his conveyance. True, he could not be 
compelled to stand on his position as a bona fide purchaser and waive 
his right to rescind; but, if he should elect to rescind, he must restore, 
or oflfer to restore, what he has received before he is given relief. 

It is.not clear that the principles announced in United States v. Mi- 
nor, 114 U. S. 233, 5 Sup. Ct. 836, 29 L. Ed. 110, United States v. San 
Tacinto Tin Co., 125 U. S. 273, 8 Sup. Ct. 850, 31 L. Ed. 747, United 
States V. Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 
640, and United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 
L. Ed. 384, establish a différent' rule for suits in which the United 
States are complainants and the circumstances are those presented 
hère. In ail the cases falling under my observation, where the Su- 
prême Court has held that the government may obtain the setting aside 
of land patents without restoring the considération received, it appears 
that the fraud practiced by the patentées consisted in a successful at- 
tempt to évade the express provisions of the statute by which Congress 
had provided for the disposition of such lands, so that, as a resuit of 
the fraud, the title to the lands had so vested as to defeat the public 
policy declared by the statute. Hère the resuit is precisely what 
Congress intended, namely, the securing of title by the government to 
the f orest reserve lands and the patenting of an equal amount of vacant 
public land. Congress has èxpressed no concern in the statute which 
governs this exchange as to what persons or corporations may secure 
the vacant land, or as to the extent of ^rea that any one owner may 
acquire. Hère the fraud consisted in the means by which a resuit, 
otherwise lawful as far as the United States are concerned, was 
brought about. Though the fraud was sufficient to warrant the set- 
ting aside of the patent to the lieu lands in the absence of a bona fide 
purchaser, I am not clear as tô the conditions under which that relief 
would be granted. 

I find, however, that défendants Truxbury and Sawyer hâve fully 
established the défense of bona fide purchase for a valuable considéra- 
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tion without notice. The évidence shows that they purchased for a 
f air price, in good f aith, and had no notice whatever of the f raud. It 
is substantially conceded that such is the évidence in point of fact; 
but it is contended that they do not in law occupy the position of bona 
fide purchasers. The argument for complainants is that, as the deed 
from F. A. Hyde & Co. to thèse purchasers was made before the ex- 
changé of lands was approved by the Commissioner of the General 
Land Office, it was made before the équitable title passed from the 
United States, and, since F. A. Hyde & Co. then had nothing to con- 
vey, Truxbury and Sawyer hâve never received either the équitable 
or légal title. The answer to this is that there was no statute of the 
United States or rule of public policy that would prevent a landowner, 
after relinquishing forest reserve lands to the government, from ex- 
ecuting and delivering an instrument which would operate to pass to 
another such title as he should thereafter acquire in the lieu lands 
selected. In many of the statutes regulating the disposition of the 
public lands, the making of such an instrument is prohibited ; but noth- 
ing of the kind is f ound hère. During the time that the statute 
governing this transaction was in force, it is very likely that numerous 
conveyances were made under like circumstances, and no reason ap- 
pears for declaring them void. The statutes of Washington expressly 
déclare that a quitclaim deed may pass an after-acquired title, where 
words are added expressing such intention. Ballinger's Ann. Codes & 
St. § 4521 (Pierce's Code, § 4453) ; Ankeny v. Clark, 1 Wash. St. 549, 
20 Pac. 583. It follows that the deed to Truxbury and Sawyer op- 
erated to pass to them the full légal title as soon as that title passed 
from the United States to F. A. Hyde & Co. ; and, as they were at that 
time still acting bona fide and without notice of anything in the nature 
of fraud, they acquired the équitable title as well. Furthermore, when 
they purchased the rights of F. A. Hyde & Co. they relied upon the 
patent from the state of California to that company, and paid the con- 
sidération in good faith and without notice of any fraud committed 
against the state, and they consequently acquired équitable and légal 
rights which the state could not ignore. Even if that state were now 
suing, it would not be in accordance with equity to set aside its patent, 
in view of what thèse purchasers bave done in reliance on its validity. 

It appearing, therefore, that défendants Truxbury and Sawyer are 
bona fide purchasers for a valuable considération without notice, that 
they are the holders of the légal title, and that their equity is superior 
to that of complainants, the bill will be dismissed. The equity of this 
resuit is further apparent when it is considered that the United States 
still hold by an apparently unassailable title the forest reserve lands 
in exchange for which the Commissioner of the General Land Office 
approved the sélection of the land in controversy, and the state of 
California, the party primarily interested in protecting its own public 
policy, bas made no effort to set aside its patent. 

A decree will be entered as above indicated. 
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C. B. NASH OO. V. CITY OP COUNOIL BLUFFS et al. 

(Circuit Court, S. D. lowa, W. D. October 22, 1909.) 

No. 413. 

1. Municipal Corporations (§ 88*) — Psoceedings oï Council— Adjocened 

MKKnNG»— LeGALITY. 

The legality of an adjouTnment of a meeting of a clty couneil by less 
than a quorum to a certain tlme cannot be questloned by the courts, 
where at the adjourned meeting ail members were présent and partiei- 
pated in the transaction of business. 

[Ed. Note.— For other cases, see Municipal Corporations, Ceot. Dig. § 
194; Dec, Dlg. § 88.*] 

2. Municipal Coepobations (§ 918*) — Issue of Bonds for Wateewoeks— 

Submission of Question to Votées — Iowa Staïute. 

Under Code Iowa, § 720, conf erring power on citles, wlien authorized 
by a vote of the electors, to purchase, establish or erect, malntain, and 
operate waterworks, a submission to the voters of a city of a proposition 
to issue bonds to "purehase or build" a System of waterworks was a valld 
submission, and an affirmative vote conféra authority to issue the bonds 
for elther purpose. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
191&-1923 ; Dec. Dig. § 918.*] 

3. Municipal Cobpoeations (§ 865*)— hConstitutional Limitation or IN- 

DEBTEDNESS— COMPCTATION OF TAXABLE PROPERTY— lOWA STATUTE. 

Const. Iowa, art. 11, § 3, provides that no clty shall beoome indebted 
In any manner for any purpose to an amount In the aggi-egate exceedlng 
"flve ijercentum on the value of the taxable property wlthin such corpo- 
ration, to be ascertained by the last state and county tax llsts." Code 
Iowa, § 1305, provides that ail property subjeet to taxation shall be val- 
ued at its aetual value, to be entered on the list and assessed at 25 per 
cent of such aetual value, which assessed value shall be entered In a 
separate column. Beld, under the construction plaeed on such consti- 
tutlonal and statutory provisions by the Suprême Court of the state, 
which is bindlng on the fédéral courts, that the constitutlonal Umlt of 
5 per cent, on the Indebtedness of a clty Is to be computed on the aetual, 
and not the assessed, value of Its taxable property, as shown by such tax 
Ust 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §S 
1836-1838; Dec. Dig. § 865.* 

Constitutlonal and statutory limitations of municipal indebtedness, gee 
note to Clty of Helena v. Mills, 36 C. C. A. 6.] 

In Equity. Suit by the C. B. Nash Company against the City of Coun- 
eil Bluffs, Thomas Maloney, as JVTayor, John Olsen and others, as Al- 
dermen, and L,- H. Jensen. Bill dismissed. 

Thls bill in equity, flled January 5, 1909, is to enjoin the défendant city and 
officers from the exécution and delivery of Its bonds or other obligations in 
the amount of $600,000 for the purpose of raising money to buy or construct 
a System of waterworks. L. H. Jensen is made a défendant, because he Is the 
plaintlfC in the district court of Pottawattamle county, Iowa, In a case against 
the city and its offleers, ostensibly for the same purpose that thls bill was 
filed ; but the blU hereln charges that the state court case is a collusive one. 

lyodowick K. Crofoot and Edgar H. Scott, for complainant. 

Clem F. Kimball, City Sol., and Charles M. Harl, for respondents. 

•For other cases see same toplc fi § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SMITH McPHERSON, District Judge (after stating the facts as 
above). The complainant is a Nebraska corporation, and a real estate 
owner and taxpayer of Council Bluffs. Reasons are relied on for en- 
joining the création of the proposed indebtedness of $600,000 for the 
purchase or érection of a system of waterworks. About 30 years ago a 
franchise was granted to a corporation to build and operate a System of 
waterworks for 25 years. The charter period expired 2 or 3 years since, 
from which time until the présent the System has been operated by 
mère sufferance. Many negotiations hâve taken place, resulting in 
disagreements. In September, 1908, the city council submitted to the 
voters the proposition as to issuing the amount of bonds in question 
to purchase or build a system of waterworks, which was ratified by 
a vote of the electors. Thereupon this action was brought. 

1. The city council has a rule, but which is not covered by statute 
or ordinance, that the regular meetings of the council shall be held on 
the evening of the first Monday of every month. The last meeting 
of the council in August, 1908, was August 24th. The record, as 
made up at the time, recited many doings of the council, none of which 
were connected with this matter, and then recited an adjournment, not 
specifying any time. This record was signed by the mayor and the 
clerk. The next Monday was the first Monday of September. The 
record, as made up for that day (Monday, September 7th), showed that 
the mayor and ail eight of the councilmen were présent, and that on 
motion the council adjourned until the next evening (Tuesday). It is 
conceded that that record was untrue. The mayor was not présent, 
nor were six councilmen. Two of the councilmen were in the build- 
ing, but not in the council room. Thèse two voted to adjourn until 
Tuesday evening. Proceedings were adopted at the instance of com- 
plainant herein to correct the record of Monday evening and show 
the truth. Thereupon the council changed the record of August 24th, 
showing that the council then declared that the next regular meeting 
should be September 8th (Tuesday), as Monday, the 7th, was a holi- 
day ; and the record of September 7th was changed, so as to show that 
but two councilmen were présent, and that those two adjourned the 
meeting until the next evening. The pétition to the council was sign- 
ed by the requisite number of people and was filed with the clerk on 
Tuesday in advance of the meeting, that evening, at which the council 
by resolution sent it to the voters. By reason of thèse facts, it is 
claimed that the statute, which requires that such pétition shall be 
considered at the next regular meeting of the council, was not ob- 
served, and that the meeting of Tuesday, September 8th, was not a 
regular meeting. 

As to the right of less than a quorum of a body to adjourn to a 
certain time, in the absence of a constitutional or statutory provision 
allowing it, the authorities are in conflict. Cases holding that less than 
a quorum can so adjourn are: O'Neil v. Tyler, 3 N. D. 47, 53 N. W. 
434 ; Kimball v. Marshall, 44 N. H. 465. And see Abbott, Municipal 
Corporations, 507. To the contrary, see Penn. Co. v. Cole (C. C.) 132 
Fed. 668; Rackliffe v. Duncan, 130 Mo. App. 695, 108 S. W. 1111; 
Raisch v. Railroad, 7 Cal. App. 667, 95 Pac. 663; State ex rel. Page 
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V. Smith, 48 Vt. 266. And the case of Moore v. Perry, 119 lowa, 423, 
93 N. W. 510 présents the question without a décision. But it seems 
tome t^iat an adjournment by less than a quorum, ratified by the actual 
présence of ail members at the time to which such adjournment was 
attemptéd, and the transaction of business, is not to be questioned by 
the courts. But, aside from this, it will be kept in mind that the cor- 
rected record shows that by a unanimous vote the council on August 
24th adjourned until September 8th for the next regular meeting, 
thereby in effect suspending or abrogating the rule for a Monday, Sep- 
tember 7th, meeting. 

2. It is contended that the proceedings on which the bonds will be 
based are invalid, for that the question submitted to the voters was 
in the alternative — to purchase "or" build a System of waterworks. 
The évidence shows that there was a sentiment both in the council 
room and -(vith many people for municipal ownership of the water- 
works. There was an outcry against corporations in gênerai, and a 
waterwbrks corporation in particular. Members of the council of 
varions vocations and expériences believed that it would be satis- 
factory if they could expend this large sum of money and operate the 
System, and they were indorsed by the voters. It was a question of 
inunicipâl! or private ownership. That was in fact, the question, and 
municipal! owile'rship won oût. 

The statute provides (Code lowa, § 720) that cities shall hâve power 
to: (1) Purchase. (2) Establish. (3) Êrect. (4) Maintain and op- 
erate. There is now in opération a System of waterworks. It can be 
purchased by agreement, or taken under right of eminent domain; 
that is, by purchase. Brown v. Cari, 111 lovi'a, 608, 82 N. W. 1033. 
is cited as an authority that the proposition voted on must be eitlier 
for a purchase or construction, and for the one only. But it is not 
an authority on that proposition. The practical question submitted 
was as td whether there should or should not be a system owned by 
the city. And the opinion by Judge Waterman not only shows what 
the court in fact held, but the reasons therefor, because he said that, 
if submitted in the language of the statute, it would be valid. And 
I am inclined to believe, but with doubt, that the contract for purchase, 
or the contract to erect, as may be adopted by the council, must be 
ratified by the voters. Code Supp. lowa, 1907, §■ 745. 

3. The question as to whether the assessment rolls of 1907, or 1908, 
or a later year, shall be adopted as the basis, in view of my holdings, 
is an académie question, and not a practical question, and I do not dis- 
cuss it. 

4. One provision of the lowa Constitution (article 11, § 3) provides 
that no city shall be ahowed to become indebted in any manner, for 
any purpose, to an amount in the aggregate exceeding 5 per centum 
on the value of the taxable property within the city, to be ascertained 
by the last state and county tax list previous to incurring such indebt- 
edness. Any statute or ordinance or other action of a city in con- 
flict with the Constitution, as of course, cannot stand. And it is idle 
to talk about what majority some scheme bas received, because ma- 
jorities cannot ridé down the Constitution. This provision of the 
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Constitution was adopted for the sole purpose of thwarting majorities, 
and giving protection to a minority. If every voter in Council Bluffs 
wants, and votes for, municipal ownership, they can only hâve it 
within the Constitution. 

The craze to go in debt, with the stock argument for the next généra- 
tion to help pay the debts, as if they will not hâve enough of their 
own création, is and has been ever présent. Seldom is any schéma to 
be followed by a debt for any purpose voted down. The convention 
of 1857 knew this. Counties and cities in Eastern lowa had then 
gone in debt in extravagantly large amounts for différent things, for 
the supposed public good. Those schemes were supported by the 
same zeal and enthusiasm as are the schemes of paternalism of the 
présent day. Music, and banners, and processions, and sidewalk ora- 
tory, were known and practiced then, as well as at the présent day. 
Debts created by Eastern lowa counties and cities, before the adoption 
of the Constitution more than 50 years ago, are still being paid by the 
future générations — the présent taxpayers of many Eastern lowa coun- 
ties and cities. Thèse were the evils that the Constitution was to 
strike down, if the proposed debts, ail told, exceed o per cent. But, if 
within the Constitution, the people by a majority can and should rule, 
and this whether they act wisely or unwisely. So that it must be de- 
termined what the Constitution does provide, and to do this a few ele- 
mentary and fundamental rules must be kept in mind. 

AU provisions of a Constitution are mandatory. There is no such 
thing as a directory provision in a Constitution. Ail paragraphs, ail 
sections, and ail words must be given full force and meaning. With 
thèse things in mind, the provision must be analyzed. When that is 
done, we shall see that the debts heretofore created, added to the now 
proposed debt, shall not exceed 5 per cent, of the property, because 
the Constitution provides that a city shall not in any manner or for 
any purpose go in debt beyond that limit. But 5 per cent, of what? 
And how is the 5 per cent, ascertained? The first question, of 5 per 
cent, of what, is answered by the wording of the Constitution, which 
recites : "Five per centum on the value of the taxable property within 
such corporation [city]." The words "value of the taxable property" 
of the taxpayers are what are used. It is known that exemptions from 
taxation, are made, such as courthouses, poor farms, church property, 
hospitals, homesteads of soldiers, etc. Such property is not to be con- 
sidered, because taxable property only is to be taken into account. 
Of such taxable property, 5 per centum is to be ascertained. But 
what amount ? The Constitution says : "Five per centum on the value 
of the taxable property." So that it seems clear to me that we must 
take 5 per centum on the value of ail the property to be taxed within 
the city. 

But how ascertained is the more difficult; that is, how are we to 
arrive at the value of the taxable property? Values of property for 
this purpose cannot be ascertained by the courts hearing évidence. 
One witness will say that a house and lot are worth $5,000, and one 
witness a larger, and another witness a smaller, sum. We find that 
the Constitution requires that such valuation shall "be ascertained 
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by the last state and county tax lists." The tax list in the first in- 
stance is ttiade by the township or city assessor. His valuation, as 
noted by him and returned to the county auditor, is binding, final, and 
conclusive, subject only to what may be called appellate proceedings 
by the boafd of review (the city council), subject, further, to the 
county board, equalizing as between precincts, and the state board, as 
between counties. But the assessor's notations in the end, modified or 
not modified, go into the hands of the auditor. His work is clérical 
only. He takes the figures thus returned, and multiplies them by the 
tax levies, and his figures are certified to the treasurer for collection. 
Practically ever since we hâve been a state, the law has required as- 
sessments to be made at the actual value of the property. But selfish- 
ness and greed to avoid taxation by individuals, and by assessors and 
boards of review to assist neighbors and political friends, has resulted 
in a valuation of froni 30 or 40 per cent, of the true value. The re- 
suit has been the same as if a true valuation had been ascertained, be- 
cause the levy as a multiplier was increased as the valuation was re- 
duced. But this evil, real or supposed, was sought to be remedied by 
the Législature by enacting a statute presently to be noticed. 

The value of the property of the taxpayers on which the 5 per 
centum computation is to be "ascertained by the last state and county 
tax list." What is the tax list as defined by the Constitution? Section 
1305 of the Code is as follows: 

"Valuation.— AH property subject to taxation shall l>e vaiued at its actual 
value, which shall be entered opposite each Item, aud shall be assessed at 
tvveuty-flve per cent, of such actual value. Such assessed value shall be en- 
tered In a separate column opposite each item, and is to be taken and con- 
sidered as the taxable value at which it shall be listed and npon which the 
levy shall be made. Actual value of property as used In thls chapter shall 
mean its value In the market in the ordinary course of trade." 

Herein is the pivotai question in the case. And the statement there- 
of, first of ail, présents the inquiry whether this statute has been con- 
strued by the Suprême Court of the state, and whether such construc- 
tion has been held to be valid or void, under the provision of the lowa 
Constitution limiting the indebtedness of a city to 5 per centum. 

The construction given state statutes and state Constitutions by the 
highest court of a state will ordinarily be followed by United States 
courts. Particularly is this so when the facts and transactions of the 
case hâve arisen since thé décision of the state Suprême Court was 
made. Therefore, waiving my own views, and properly putting ail 
arguments to one side, it is only necessary to cal! attention to what 
the state Suprême Court has decided, if such construction has been 
given with an affirmative holding upholding similar municipal action. 

With this in mind, and observing this rule, in my opinion the ques- 
tion is put at rest by the case of Halsey v. City of Belle Plaine, 128 
lôwa, 467, 104 N. W. 494, decided in the year 1905, three years prior 
to any action taken in the matter under considération by the city of 
Council Bluffs. I cannot understand how any one can be in doubt as 
to what was decided, after reading the opinion as ôfficially reported, 
as above cited. But in the argument it was stoutly denied that the 
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opinion was décisive. I hâve therefore given the opinion and the 
record in the case the attention which they are entitled to receive. 

The confusion in the case arises from the figures found in the dif- 
férent reports of the case. The actual value of ail property within the 
city of Belle Plaine upon which taxes could be laid ~was $1,578,576. 
Five per cent, of that in round numbers is $75,000. The question in 
the case was as to a proposed bond issue of $30,000. How much was 
the city already in debt, aside from the proposed issue of $30,000 ? 
The report of the case in 104 N. W. 495 recites $8,000. The report 
of the case in 128 lowa, 467, recites $80,000. I hâve inspected the 
original opinion and the files and records of the case in the ofiîce of 
the clerk of the lowa Suprême Court. I find that the opinion is in 
typewriting, and as it left the type machine it recited $8,000. But as 
it now appears a cipher ("0") has been added with pen and ink, so 
that it rea^s $80,000. The officiai files show that the case was heard 
and determined on an agreed statement of facts, without other testi- 
mony, and by which it appears that for the year in question the fol- 
lowing were the facts: 

The value of the property of taxpayers was $1,578,576 00 

The assessed or taxable value was 379,629 00 

The indebtedness was 8,000 00 

The proposed indebtedness, the .subject of the litigation, was.. . 30,000 00 

Total Indebtedness, If thls last issue was made 38,000 00 

From which the f ollowing are deduced : Five per cent, of the tax- 
able value is $18,981.45. This is much less than the proposed bond 
issue. But 5 per cent, of the actual value is $78,928.50. I hâve gone 
into thèse détails to show what was decided by the lowa Suprême 
Court, and beyond ail doubt that court decided that the actual value, 
as shown by the 100 per cent, column, is the test as viewed by that 
court. This is so for the following reasons: (1) The opinion is on 
that theory only. (2) The lowa Suprême Court déclines to follow 
the case of Chicago v. Fishburn, 189 111. 367, 59 N. E. 791, which 
holds squarely the reverse. (3) The issue of bonds for $30,000 was 
held to be valid. They would hâve been absolutely void by any com- 
putation, other than by taking the prior indebtedness at $8,000, and 
not $80,000, and by taking the actual, instead of the taxable, value of 
the property subject to taxation. 

Such was the judgment of the lowa Suprême Court in the year 
1905, and a judgment of a court always prevails as against the opinion 
or reasons assigned for the judgment. And there can be no doubt 
that the change of figures in the opinion was by inadvertence, and 
quite likely by Judge Bishop, since deceased. I hâve gone into thèse 
détails because of the very great importance of the matter. And the 
lowa Suprême Court having passed upon the question, and thus con- 
strued the lowa Constitution and the lowa statutes, prior to the time 
when the city of Council Bluffs took any step towards creating the pro- 
posed indebtedness, the question as to this court is foreclosed. 

It is beyond ail doubt true, under this lowa Suprême Court déci- 
sion in the Halsey Case, that cities can now become indebted from 
three to four times as much as they could five years ago. It may be 
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that it will open a new era, like the old one, sought by tlie constitutionaî 
convention of 1857 to be relegated to histôry. It may be, as argued, 
that we will bave the bond issues as we did 60 years ago, followed by 
unbearable burdens of taxation, or even bankruptcy and répudiation. 
I do net say we will, and cannot say we will not, hâve such things. 
AU thesé are matters of policy, with whicli this court bas no power to 
interféré. This court can only deal with questions of the power of 
the city. And the lowa Suprême Court having so decided prier to 
the year 1908 (in 1905), and that opinion being the latest expression 
of that court upon the question, this court, by reason of a long, un- 
broken line of authorities, must give the same construction to the lowa 
statutes and thé lowa Constitution. And as section 1, c. 49, p. 33,, 
Acts of the Thirty-First General Assembly, authorized the 5 per cent, 
debt to purchase or construct waterworks, the city is within both the 
statute and the Constitution. j, 

Therefore, as in any view, under the eviderce, as to the existing 
indebtedness of the city, an additional indebtedness of $600,000 will 
not exceed the constitutionaî limit, the biU of complaint herein is dis- 
missed. 



CHIRURG V. JCNICKERBOCKEE STEAM TOWAGE CO. 

(District Court, D. Maine. November 23, 1009.) 

Nos. 104-106. 

1. AdMIRALTY (§ 8*)— JUBISDICTION— Mattebs oî Defknse. . 

In a possessory action in a court of admiralty to recover possession of 
vesssels of whicli libelant alleged tliat he was owner clalmant, a corpora- 
tion filed an auswer alleging that it was tlie owner and in possession, that 
It bought and paid for the vessels several years before, and had been in 
possession ever since, tliat it liad the tltle conveyed to its then président 
in trust for it, and that he, altliough having no Personal interest in such 
vessels. In collusion with libelant, who knew ail of the facts, f raudulently 
executed a bîll of sale to libelant. Held, that such answer stated a dé- 
fense oognizable in a court of admiralty, which had jurisdiction to dé- 
termine whether or not libelant's title, alleged as the basis of his right of 
possession, was fraudulent. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 8.*] 

2. Admiralty (§ 8*)— Jubisdiction — Défenses. 

In a possessory action, a court of admiralty may take notice of an 
équitable title when it cornes up incidentally, and especially wheu it is 
alleged by way of défense by the claimant in possession. 

lEd. Note. — For other cases, see Admiralty, Cent. Dig. § 125 ; Dec. Dig. 
§8.*] 

In Admiralty. Suit by Michael Chirurg against the Knickerbocker 
Steam Towage Company. On exceptions to answer. Exceptions 
overruled. 

Bertram L. Fletcher, for libelant. 
Benjamin Thompson, for respondent. 

HALE, District Judge. Thèse are possessory actions to recover 
possession of the steamers Delta, Bismarck, and Ralph Ross, and now 

»For other cases see same topic & § numbeb in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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corne before the court on exceptions by the libelant to the answer of 
the respondent. The three several actions may be treated as one case. 
The îibel allèges : 

(1) Ownership of the several steamers. 

(2) That the Knickerbocker Steam Towage Company has exclusive 
possession of the steamers, and refuses to permit the libelant_ to take 
possession, and intends to send the steamers to sea without libelant's 
consent. 

The answer is substantially as f ollows : 

(1) It dénies the ownership of the libelant. 

(2) It admits that the respondent has f)ossession of the steamers, that 
it refuses to permit the libelant to take possession of them, that it 
intends to send them to sea, and that its employment of the steamers 
is without the consent of the libelant. 

(3) It admits the jurisdiction of the court, but dénies that the allé- 
gations of the Iibel are true. 

(4) It sets out in substance that prior to November 27, 1901, thèse 
steamers had been owned by Ross & Howell, who had been engaged 
in a gênerai towing business upon the Penobscot river, and that at 
said time, and ever since, the respondent was, and has been, engaged in 
the same business upon the Penobscot and Kennebec rivers. 

(5) That on November 27, 1901, Ross & Howell niade an agreement 
with the respondent for the sale to the respondent on January 1, 1902, 
of thèse steamers, with certain other property, for $35,000, with the 
stipulation that Walter Ross, of Ross & Howell, should be employed as 
manager of the respondent's business on the Penobscot river ; that 
thereafterwards, on February 5, 1902, the agreement was carried out, 
and the considération for the purchase was paid by a promissory note ; 
that one James T. Morse was président of and a director in the re- 
spondent corporation ; that bills of sale were made to him as trustée, 
for the sole and exclusive benefît of the respondent corporation, he 
having no personal or bénéficiai interest in the purchase of the prop- 
erty. 

(C) That, immediately after the purchase by the respondent, it took 
possession of the steamers, and has been in full, exclusive, and un- 
questioned use, possession, and management thereof ever since, and 
has received the earnings without accounting to any one, and with the 
full knowledge, consent, and approval of James T. Morse, who never 
claimed to hâve any personal or bénéficiai interest in the vessels, but 
acknowledged that they were the property of the respondent. 

(7) That the libelant well knew that James T. Morse had no interest 
or ownership" in the steamers, other than to hold the record title to them 
in trust for the respondent ; yet with that knowledge, and in collusion 
with Morse, on May 18, 1908, the libelant conspired to defraud the 
towage Company, by corruptly making bills of sale to himself of ail 
the steamers, for the fraudulent purpose of enabling him to take pos- 
session of them, and compel the respondent to pay him a large sum of 
money, in order to obtain their redelivery, and to remove the cloud 
upon the title ; that, although the bills of sale were made May 18, 
1908, the libelant did not file them in the custom house at Bangor, 
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wbere the steamers were enrolled, until December 9, 1908 ; and that 
the respondent was not notifàed of the exécution or record of the bills 
of sale until March 23, 1909. 

(8) That ail the bills of sale from James T. Morse to the libelant 
were fraudulent and void, and never conveyed any title to the libelant, 
but merely created a cloud on the record title of the steamers, and 
that the bills of sale were invalida and were not executed in accordance 
with the laws of the United States. 

By the exceptions, the libelant raises the contention that the alléga- 
tions of the answer are not pertinent to any material issue, for the rea- 
son that they state matters of an équitable nature, not cognizable in an 
admiralty court. 

1. Does the answer state a défense not cognizable in a court of 
admiralty ? 

I hâve stated the substance of the answer. It sets out by défensive 
allégations, propounded in a clear and orderly manner, and in compli- 
ance with the admiralty rules, that since February, 1902, the respondent 
has been in full and exclusive possession and management of the 
steamers in question; that its ti'e came by purchase from Ross & 
Howell, who, as well as the respondent, were engaged in the towage 
business in Maine, and who had, in November, 1901, made an agree- 
ment for sale ; that this agreement was consummated a little more than 
two months later by an actual sale and delivery of the boats to the 
respondent and payment for them; that the bills of sale from Ross 
& Howell were made to run to one James T. Morse, then président of 
and director in the respondent corporation;, that, in taking such bills 
of sale. Morse acted for the sole and exclusive benefit of the respond- 
ent, and had no personal interest in the purchase ; that in May, 1908, 
Morse made a colorable and fraudulent bill of sale of the steamers 
to the libelant, for the corrupt purpose of enabling the libelant to 
take possession of them, and compel the respondent to pay him a large 
sum of money, in order to obtain a redelivery of the steamers and 
remove the cloud upon the title; that this transfer was made with 
the full knowledge on the part of both that Morse had no interest or 
ownership in the steamers, and no title to convey; and that the bills 
of sale were not executed in accordance with the laws of the United 
States, and were invalid. 

This, then, in a word, is the respondent's story : That it is the owner, 
and had the lawful possession, of the steamers; that the libelant, by 
fraudulent bills of sale, is seeking to defeat its ownership, and to de- 
prive it of possession; that Morse, through whom the libelant claims, 
had neither title nor possession of the steamers, and did not, and could 
not, convey any title. 

It seems clear to me that the allégations of the arjswer présent issues 
of fact cognizable in the admiralty. Whether or not the bills of sale 
are fraudulent does not, of itself, présent a question solely for the 
détermination of a court of equity, although the removal of the cloud 
so created upon the record title would properly belong to such court. 
Thèse are possessory actions; and the défensive allégations relate 
to the question of ownership, and hence the right of possession, of 
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thèse steamers. While at this stage oi the case it is not necessary to 
détermine how far bills of sale of vessel property are évidence of 
ownership, it may be observed that the jurisdiction of this court to dé- 
termine the question of ownership in actions of this nature is not con- 
fined to property subject to the laws of the United States relating- to 
registration or enroUment. The General Cass, Fed. Cas. No. 5,307. 
In petitory as well as in possessory proceedings, this court must neces- 
sarily détermine issues of fact involved in the question of the owner- 
ship of vessels and other classes of property over which it has jurisdic- 
tion ; and it cannot be that a fraudulent holder of a bill of sale, or of 
a bill of lading, or of any other évidence of ownership, can apply to 
this court for possession, and yet prevent the court from considering 
the validity of the title so set up. For a fraudulent title, whether ac- 
quired by bill of sale or in any other way, is not a title. It follows, 
then, that under the admiralty rules the facts upon which the respond- 
ent rests its défense must be set out in such défensive allégations as 
appear in the answer. 

2. It is true that, in the answer, the respondent allèges that the bills 
of sale from Ross & Howell were made and received by James T. 
Morse as trustée, for the sole and exclusive benefit of the respondent ; 
and it is urged by the learned proctor for the libelant that, when a trust 
is set up, some équitable question must be involved. 

It has been held in maritime courts that, if the libelant states a trust 
as the foundation of his suit, he states himself out of court. In An- 
drews et al. V. Essex Fire & Marine Ins. Ce, 3 Mason, 6, 16, Fed. 
Cas. No, 374, Judge Story said: 

"Courts of admiralty hâve no gênerai jurisdietlon to adminlster relief as 
courts of equity. They cannot eutertaln an original bill or libel for spécifie 
performance, or to correct a mistake, or to grant relief against a fraud." 
Kellum et al. v. Emerson, Fed. Cas. No. 7.669; Ward v. Thompson, 22 How. 
330, 16 L,. Ed. 249 ; The Ernest and Alice, Fed. Cas. No. 3,735 ; The C. C. Trow- 
bridge (D. C.) 14 Fed. 874. 

It is well settled, as a gênerai rule, that in possessory actioas a 
court of admiralty will not take cognizance of a merely équitable right 
as against a claimant in possession under a légal title. The G. Reusens 
(D. C.) 23 Fed. 403. It may décline to enforce a légal title against 
a meritorious équitable title, accompanied by possession. As a rule, it 
will not take jurisdiction to try out titles to vessels, where only con- 
flicting équitable claims are involved, as between mortgagor and mort- 
gagee. The William D. Rice, Fed. Cas. No. 17,691 ; The John Jay, 
17 How. 399, 15 L. Ed. 95. But in Davis v. Child, Fed. Cas. No. 
3,628, it was said by Judge Ware : 

"This court may talîe notice of an équitable title when it cornes up Inci- 
dentally, especially when it is alleged In the way of défense." 

In The Daisy (D. C.) 29 Fed. 300, Judge Nelson held: . 

"An agent, who by fraud or mistake obtains the insertion of his own name 
as part owner of a vessel in the bill of sale, will be estopjjed from setting up 
this title as against his principal in a suit for possession, i£ the latter is la 
point of fact the real owner." 
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In Wenberg v. A Cargo of Minerai Phosphate (D. C.) 15 Ked. 
385, 387, Judge Addison Brown said : 

"Where the libelant is in fact the légal owner, he may enforce hls légal 
rlght in this court in a petitory suit against those who hâve by wroug dis- 
possessed him of his property and undertaken to transfer It to others." The 
Tarante, Fed. Cas. No. 13,751 ; Thurber v. The Fannie, Fed. C5as. No. 14,014 ; 
The Friendship, Fed. Cas. No. 5,123 ; The Tilton, Fed. Cas. No. 14,054. 

To recur again to the allégations of the answer, it may be said that, 
if we eliminate the question of the bills of sale being fraudulent, still 
the answer sets up that the towage company is in possession under an 
équitable ownership of a meritorious character; and such équitable 
ownership clearly arises, as Judge Ware says, "incidentally" and "in 
the way of défense." It arises, also, in a judicial inquiry into matters 
where the admiralty has unquestioned jurisdiction. If the court should 
hold that the respondent has no standing in this court, for the reason 
that its answer sets up matters determinable only by a court of equity, 
the resuit might be that the libelant, having only a fraudulent or col- 
orable title to a vessel or other property over which this court has 
jurisdiction, could be heard in "courts, proceeding ex œquo et bono," 
while the respondent, having at least a meritorious équitable title, could 
not be heard in défense; and this is répugnant to the whole idea of ad- 
miralty proceedings, and cannot be tolerated. It must be remembered, 
too, that thèse matters are now before me on the pleadings ; and, in 
advance of the hearing, the court cannot détermine precisely what 
questions will be presented by the évidence. It is not now necessary 
to décide whether the ownership of vessel property can pass f rom the 
vendor to the vendee by paroi, accompanied by delivery, or to conclude 
in any way as to the nature or validity of the title of either party. 

My décision is merely that, under the pleadings, a case is stated of 
which this court, as a court of admiralty, must take cognizance. 

The exceptions to the answer are overruled. 



ADAMS et al. v. CITY OF WOBT^RN. 

(Circuit Court, D. Massachusetts. November 30, 1909.) 

No. 587.. 

1. Courts (§ 310*) — .Turisdiction of Fedebal Court— Diveksitt of Citizen- 

Siiip— Change or Interest Pendiktg Suit. 

Where a citizen of the sanie state as the défendant is a necessary party 
plaintifï to a suit in à fédéral court when it is conimenced, the court does 
not acquire jurisdiction hecause at some tiiue during the pendency of the 
suit he may cease to be a necessary party. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. 
§ 310.* 

Diverse eitizenship as ground of fédéral Jurisdiction, see notes to Shipp 
T. Williams, 10 C. C. A. 240 ; Mason v. Dullagham, 27 C. G. A. 206.] 

2. Courts {§ 310*) — Jurisdiction of Fédérai, Courts— DivEHSirr op Citizen- 

snip— "Indispensable Party." 

Under Rev. Laws Jlass. c. 111, §§ 112, 113, which provide that, when 
proceedings are coinnienced by a landowuer for the assessment of dam- 

•For other cases see saine toplc & § numbbk in Doc. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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âges where land Is taken for public use, a mortgagee may Joln as a petl- 
tioner, and if he dôes not he must be serred with notice and permitted to 
joln, and that the Interest of the mortgagee shall be first satisfled before 
any part of the damages is paid to tlie mortgagor, a mortgagee Is an "in- 
dispensable party" petitioner in sucli a proceeding In a fédéral court, and 
where he is a citizen of the same state as défendant the court is without 
jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. 
§ 310.* 

For other définitions, see Words and Phrases, vol. 4, p. 3559.] 

Proceeding by Edward E. B. Adams and others against the City of 
Woburn. On plea for want of jurisdiction. Plea sustained. 

John T. Wheelwright, for plaintiffs. 
Albert F, Converse, for défendant. 

LOWEIvL, Circuit Judge. The pétition was originally filed in this 
case by Adams and Mrs. Williams. It alleged that Adams was a 
citizen of New York, the former owner of land in the city of Woburn, 
which had been taken by the city for a water supply, and that Mrs. 
Williams held a mortgage upon this land. The pétition went on to 
pray an assessment of damages. The respondent pleaded to the juris- 
diction of this court that Mrs. Williams was shown by the pétition to 
be a citizen of Massachusetts, and that this court was therefore with- 
out jurisdiction of the matter. Thereafter Adams, alleging that the 
mortgage had been paid since the pétition was filed, moved to amend 
it by striking out Mrs. Williams as party thereto. The amendment 
was allowed, and the respondent insisted upon its plea as directed to 
the amended pétition. 

On the ground of diversity of citizenship this court is without 
jurisdiction of a pétition filed by A., a citizen ôf New York, against 
B., a citizen of Massachusetts, if C, another citizen of Massachusetts, 
is a necessary party petitioner thereto. That C. has ceased to be a 
necessary party since the pétition was filed does not give to this court 
the jurisdiction which it did not hâve before the change of circum- 
stances. A party cannot bring his cause within the jurisdiction of this 
court, and prosecute it hère, merely because at some time in the pro- 
ceedings the interests and circumstances of the parties may so adjust 
themselves that this court would hâve jurisdiction of the controversy 
if the suit were brought anew. This is established concerning a change 
in the citizenship of the parties. Koenigsberger v. Richmond Mining 
Co., 157 U. S. 41, 49, 15 Sup. Ct. 751, 39 L. Ed. 880. The change 
hère made in the pleadings and that which has arisen in the circum- 
stances of this case will not, it is admitted, sufHce to give this court 
jurisdiction, if that jurisdiction did not inhere at the time and under 
the circumstances in which the pétition was filed. The issue presented 
by the plea cornes to this : Was Mrs. Williams, as the holder of an un- 
discharged mortgage, so necessary a party to the pétition that lier com- 
mon citizenship with the respondent in Massachusetts deprives this 
court of the jurisdiction which it would hâve had to deal with the 
pétition if the mortgage had been paid before the pétition was filed? 

'For other cases see same topic & § numees in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
174 F.— 13 
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lï, yes, the court is without jurisdiction ; if no, the court had juris- 
dîctîon of the case before Mrs. Williams' dismissal, and that jurisdic- 
tion is made to appear even more clearly by lier dismissal from the 
case. 

The joinder of parties in suits in equity, as governed by the prac- 
tice of the English Court of Çhancery, has been considerably modi- 
fied in the fédéral courts, and especially where a strict following of 
the English practice would serve to oust a fédéral court from ju- 
risdiction otherwise arising out of the diverse citizenship of the par- 
ties. This modification of çhancery practice to meet the exigencies 
of fédéral jurisdiction is explicitly recognized by equity rule 47 : 

"In ail cases where It g.hall appear to the court that peraohs, who might 
otherwise be deemed necessary or proper parties to the suit, caunot be made 
])arties * * * because their joinder would oust the jurisdiction of the 
court as to the parties before the court, the court may, in their discrétion, 
jiroceed in the cause without malilng sueh persons parties ; and in such cases 
the decree shall be without préjudice to the rights of absent parties." 

In Williams v. Bankhead, 19 Wall. 563, 571, 22 L. Ed. 184, the Su- 
prême Court said: 

"The gênerai rule as to parties In çhancery is that ail ought to be made 
parties who are interested in the controversy, in order that there may be an 
end of litlgation. But there are qualifications of this rule, arising out of pub- 
lic policy and the necessitles of partlcular cases. The true distinction ap- 
pears to be as follows: First. Where a person will be dlreetly aft'ected by a 
decree, he is an indispensable party, unless the parties are too numerous to 
be brought before the court, when the case is subject to a spécial rule. Sec- 
ondly. Where a person Is lnteres.ted in the controversy, but wlU not be dl- 
reetly affected by a decree made in his absence, he Is not an indispensable 
party ; but he should be made a party, if possible, and the court will not pro- 
ceed to a decree without him, it he can be reached. Thlrdly. Where he is not 
interested in thç controversy between the immédiate lltlgants, but has an In- 
terest In the subjeet-matter whleh may be convenlently settled in the suit, aud 
thereby prevent further litlgation, he may be a party or not, at the option of 
the complainant." 

The classification thus made was followed in Kendig v. Dean, 97 
U. S. 423, 24 L. Ed. 1061, and in many later cases. In Hôtel Co. V. 
Wade, 97 U. S. 13, 21, 24 L. Ed. 917, it was said : 

"The gênerai rule will yield, if the court is able to proceed to a decree, and 
do justice to the parties before the court, without iujury to others not made 
parties, who are equally Interested in the litlgation." 

From equity rule 47, and from thèse cases, it follows that one who 
would not be an indispensable party, if his joinder ousted the fédéral 
jurisdiction, would, on the other hand, be an indispensable party if his 
joinder did not affect that jurisdiction. See Sioux City v. Trust Co., 
82 Fed. 134, 37 C. C. A. 73 ; Donovan v. Campion, 85 Fed. 71, 29 
C. C. A. 30. Those interested in the controversy, therefore, are in 
some cases deemed to be parties necessary or unnecessary, according 
as their joinder does not or does afïect the jurisdiction of a fédéral 
court. 

Ail the cases, however, including those above cited, recognize that 
there are persons whose joinder is so indispensable to the proper dis- 
position of the case that by reason of their indispensability a fédéral 
court cannot proceed without them, while yet it has no jurisdiction to 
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proceed with them by reason of their citizenship. Woodward v. Mc- 
Connaughey, 106 Fed. 758, 45 C. C. A. 603. At the time the pétition 
was filed, was Mrs. Williams an indispensable party of this sort? The 
answer to the question dépends on the statutes of Massachusetts, un- 
der which the pétition was brought, and by which the rights of the 
parties are regulated. Rev. Laws Mass. c. 111, reads as follows: 

"Sec. 112. If the land is mortgaged, both the mortgagor and the mortgagee, 
In addition to their rights under the mortgage, shall hâve the same powers, 
rights and privilèges, and be subject to the same liabilities and duties, as are 
provided in this chapter for landowners in cases of damages arising under the 
provisions of section 99 ; and ail pétitions for the estimation of such damages 
shall State ail niortgages which are known by the petltioner to exist upon the 
premises. Mortgagors and mortgagees may join in any such pétition, and the 
tribunal to which It is presented shall order the petltioner to give notice there- 
of to ail parties vs'ho are iuterested as mortgagors or mortgagees, by serving 
on each of them, fourteen days at least before the time of hearing, an attested 
copy thereof and of the order thereon, that they may beeome parties to the 
proceedings." 

"Sec. 113. If mortgagors or mortgagees commence or beeome parties to 
such proceedings, entire damages shall, upon final Judgment, be assessed for 
the property taken, and such portion thereof shall be ordered to be paid to 
every mortgagee who is a party in the order of his mortgage, as is equal to 
the amonnt then unpaid thereon, and the balance to the mortgagor ; and sep- 
arate judgment shall be entered accordlngly for each mortgagee, who shall 
hold his judgment in trust, flrst, with any proceedings realized thereon, to 
satisfy his mortgage debt, and, after such debt is in any way satisfied, to as- 
sign the judgment or to pay over any balance of proceeds to the mortgagor 
or other person entitled thereto." 

It thus appears that, if the pétition be filed by the mortgagor alone, 
he must set out the existence of the mortgage and the name of the 
mortgagee, and, upon an order of court, which issues of course, must 
give the mortgagee notice of the proceedings, that the latter may be- 
eome party thereto. The case thereafter proceeds as if between the 
owner of the entire estate and the municipality ; but by the final judg- 
ment the lien of the mortgage is satisfied before the mortgagor is paid 
anything. Applying thèse provisions to the case at bar, we find that 
Adams and Mrs. Williams, the mortgagor and mortgagee, were ex- 
pressly given the right to join in one pétition. This right, without 
more, might make Mrs. Williams only a proper party to the pétition, 
and not a party strictly indispensable. But the same statute required 
Adams, if he filed a pétition in which Mrs. Williams did not join, to 
set out therein Mrs. Williams' mortgage, and, further, to give her no- 
tice by serving upon her an attested copy of the pétition, in order that 
she might beeome a party to the proceedings. Under the circumstan- 
ces which existed at the time the pétition was filed, she would neces- 
sarily hâve beeome a party to this pétition, whether originally joined 
or not, and this court was not allowed by the statute to proceed with- 
out référence to her rights. For thèse reasons, it appears to me that, 
at the time the pétition was filed, Mrs. Williams was an absolutely 
indispensable party to thèse proceedings, and that she would hâve 
been an indispensable party, even if she had not been joined with 
Adams as party petltioner, and if Adams' sole pétition had contained 
only a référence to her mortgage. To sum up : Without Mrs. Wil- 
liams as a party, the court could not hâve proceeded, because she 
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would be directly affected by the decree. Therefore she was neces- 
sarily made a party, and, as she was a fellow citizen with the respond- 
ent in this commonwealth, the Circuit Court is without jurisdiction of 
this controversy. 

The décision thus reached by the court seems to be narrow and tech- 
nical, and to interpose an empty îormaHty in the way of obtaining an 
assessment of Adams' damages. He can now file another pétition 
without référence to Mrs. Williams. But to strain the law in order 
to save Adams from this formality would expose him to the risk of 
more serious expense and delay. If I am right in holding that this 
court is without jurisdiction, even after the allowance of the amend- 
ment, then this want O'f jurisdiction will always remain apparent upon 
the face of the record, where the allowance of the amendment must 
be properly shown. The want of jurisdiction, thus appearing, cannot 
be cured by further proceedings, or even by consent. It must be no- 
ticed even at the last by the highest court to which this case is taken. 
If Adams is required to begin suit anew, after trial hère and after 
proceedings in an appellate court, bis case will be barder than if he 
now makes a new beginning, with but short delay and small addi- 
tional expense. 



FISHBLATT v. ATLANTIC CITY. 
(Circuit Court, D. New Jersey. Deceinber 2, 1909.) 

1. Removal of Oausbs (§ 4*) — Suits Removaele — Condemnation Pboceed- 

iNGS— "Suit of a Civil Natube." 

Proceednigs to condemn lantl for public use, Instituted in a stnte court, 
coustitute a "suit of a civil nature," wliich is removable, if the requislte 
jui'isdictional facts appear. 

[Ed. Note.- — For otlier cases, see Removal of Causes, Dec. Dlg. § 4.* 

For other définitions, see Words and Phrases, vol. 7, pp, 6779, 6780 ; vol. 
8, pp. 7809, 7810. 

Proceedings under power of eminent domain as civil suits under laws 
relating to removal of causes to fédéral courts, see note to South Dakota 
Cent. Ry. Co. v. Chicago, M. & St P. Ry. Co., 73 O. C. A. 183.] 

2. Removal of Causes (§ 107*)— Jukisdictional Facts— Bxirden op Peoof. 

The burden rests on a removing défendant to show diversity of cltizen- 
ship, where jurisdiction of the fédéral court is dépendent on such fact. 

[JJd. Note. — For other cases, see Removal of Causes, Cent Dig. § 230 : 
Dec. Dig. § 107.*] 

3. Removal of Causes (§ 52*)— Diversity of Citizenship— Sep arable Con- 

troversy. 

Under the statutes of New Jersey, whieh provide for making a mort- 
gagee a party to a proceeding for the condenmation of land for public 
use, both owner and mortgagee are indispensable parties and jnterested »n 
the same questions, and the cause is not removable by the owner, on the 
ground of diversity of citizenship, where the mortgagee is a citizen of the 
same state as the petitioner, and It is Imnmterial that the owner alone 
appealed from the award. 
[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 52.* 
Separable controversy, see notes to Robbins v. EUenbogen, 18 O. C. A. 
86; Mecke v. Valleytown Minerai Co., 35 C. C A. 155.] 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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Proceeding by Atlantic City against Isabella S. Fishblatt. On mo- 
tion to remand to state court. Motion granted. 

Harry Wooten (Gilbert CoUins, of counsel), for the motion. 
Clarence L. Cole (John C. Bell, of counsel, and Emil Rosenberger, 
on the brief), opposed. 

RELLSTAB, District Judge. The proceedings removed into this 
court were instituted by Atlantic City before a justice of the Suprême 
Court of the state of New Jersey, under the statutes of said state, for 
the purpose of condemning and taking a strip of land owned by Isa- 
bella S. Fishblatt. Commissioners to estimate the damages for the tak- 
ing of such property were appointed, and on the coming in of their 
report an appeal was taken by the owner to the Atlantic circuit court, 
of said state, and thereupon she removed the entire proceedings into 
this court. 

Such proceedings constitute a suit of a civil nature, as contemplated 
by Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act 
March 3, 1887, c. 373, § 1, 24 Stat. 552, and Act Aug. 13, 1888, c. 
866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508; 4 Fed. St. Ann. 
p. 265), and are removable to the United States Circuit Court by the 
landowner, if the necessary jurisdictional facts exist. Madisonville 
Traction Co. v. St. Bernard Mining Co., 196 U. S. 239, 25 Sup. Ct. 
251, 49 L. Ed. 462 ; Mason City R. R. Co. v. Boynton, 204 U. S. 570, 
27 Sup. Ct. 321, 51 h. Ed. 629. 

The matter in dispute exceeds in value the statutory minimum of 
$2,000, and the only question on this motion to remand is whether the 
record discloses the requisite diversity of citizenship. The burden of 
proof to show this jurisdictional fact is upon the party seeking the aid 
of this court. 18 Enc. PI. & Pr. p. 297. 

The pétition for removal allèges that "the controversy in said action, 
and every issue of fact and law therein, is wholly between herself, a 
citizen of the state of Pennsylvania, and Atlantic City, New Jersey, a 
municipal corporation of New Jersey." This is not conclusive. Un- 
ion Terminal Ry. Co. v. Ch. B. & Q. R. Co. (C. C.) 119 Fed. 209. 

The record brought up with the pétition shows the contrary. It évi- 
dences that the Camden Safe Deposit & Trust Company, a corporation 
of New Jersey, holds a mortgage upon the premises sought to be 
taken in thèse proceedings, and that Isabella S. Eishblatt is the owner 
thereof. See pages 8 and 65 of the typewritten record. In order to 
remove a cause from a state court into a fédéral court, upon the 
ground of diversity of citizenship, the défendant, or, if there be more 
than one défendant, ail the défendants, must be nonresidents of the 
state wherein the suit is brought, or in case there is more than one 
défendant, and one of them is a citizen of the state in which suit is 
brought, then the party removing the cause must show, not only that 
he is a citizen of another state, but also that there is "a controversy 
which is wholly between citizens of différent states, and which can be 
fully determined as between them," and that he is "actually interested 
in such controversy." See Act March 3, 1875, c. 137, § 2, 18 Stat. 
470 (U. S. Comp. St. 1901, p. 509 ; 4 Fed. St. Ann. p. 312). 
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This separable controversy must be siich that complète relief may 
be afïorded the parties (of diverse citizenship) interested therein with- 
out the présence of any of the résident défendants. 18 Enc. PI. & 
Pr. 209-311. In this cause, if the Camden Safe Deposit & Trust Com- 
pany is a citizen of New Jersey, the cause is not removable, because the 
controversy is not the separable one contemplated by the statute. In 
condemnation proceedings such as thèse, the land and ail rights there- 
in are taken (P. L,. N. J. 1894, p. 146), and if the mortgage covers ail 
or any part of such property, both the mortgagee and the owner of the 
equity of rédemption are indispensable parties to the suit. Each has 
an interest in the whole covered by such mortgage. No part of such 
mortgaged premises can be taken from one party without afifecting the 
others' estate. A lienholder, in a controversy over the taking of the 
fee, cannot be separated from the owner of the equity of rédemption. 
Id. pp. 221-223; Koster's Fed. Pr. (4th Ed.) pp. 1494.-1497; Bissell 
y. Canada & St. L. Ry. Co. (C. C.) 39 Fed. 225. 

The contention that the mortgagee was not a party to the proceed- 
ings on appeal to the state court, and therefore is not an indispensable 
party to the proceedings removed into this court, is not tenable. Un- 
der the statutes of New Jersey the name and interest of the mortgagee, 
as well as of the owner or occupant, must be set out in the pétition 
invoking the powers of eminent domain. The mortgagee was entitled 
to notice of the hearing on such pétition and before the commission- 
ers after their appointment. It had the right to appeal from the 
report of such commissioners, and is entitled to at least a part of the 
award. P. L. N. J. 1900, p. 79, §§ 2, 3, 5, 8, 14; P. E. 1902, pp. 284, 
319, 320, 322, §§ 70, 71, 74, 79; P. L. 1909, p. 225. 

That the mortgagee did not appear before the commissioners, and 
did not become a party to the appeal in the state court, does not make 
it any less an indispensable party on removal to this court. It could 
be made a party to such appeal on its own application. P. L,. N. J. 
1903, p. 323, § 80 ; P. h. 1900, p. 83, § 10. If the mortgagee's interest 
continued after the appeal, it was in the same position as the owner 
to remove the cause into this court, if the necessary jurisdictional 
facts were made to appear. If the mortgagee removed the cause, the 
owner would be an indispensable party. Bissell v. Canada, etc., Ry. 
Co., supra. 

For the same reason (indivisibility of interest), the mortgagee is an 
indispensable party, if the owner of the equity of rédemption is the 
removing party. The record showing that the Camden Safe Deposit 
& Trust Company has an indispensable interest in the controversy re- 
moved into this court, the only question remaining is: Where is its 
citizenship? The original pétition, filed in this cause by Atlantic City, 
refers to said company as "a corporation of the state of New Jersey." 
On behalf of Isabella S. Fishblatt it is said that this is not a sufïicient 
averment of citizenship, and that, in the absence of a proper aver- 
ment showing citizenship outside of the state, the court cannot déter- 
mine that it is a citizen of the state of New Jersey. But this is not 
the test. The party invoking the jurisdiction of a fédéral court must 
show the necessary jurisdictional facts. Perhaps such an averment by 
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a petitioning corporation, seeking to remove a cause from the state 
court, "would not be sufficient to show citizenship in another state. 
N. Y. & N. E. R. Co. V. Hyde, 56 Fed. 188, 5 C. C. A. 4(il ; Pennsyl- 
vania v. Quicksilver Co., 10 Wall. 55,3, 19 L. Ed. 998 ; Frisbie v. C. & 
O. Ry. Co. (C. C.) 57 Fed. 1 ; Continental Wall Paper Co. v. Voight 
& Sons Co. (C. C.) 106 Fed. 550; Lafavette Ins. Co. v. French, 18 
How. 404, 15 L. Ed. 451 ; Knight v. L. & M. Lumber Co.. 136 Fed. 
404, 69 C. C. A. 248. 

In thèse cases the courts applied only the rule that the burden is up- 
on the petitioner, who removes the cause, to show ail the essential facts 
necessary to give the fédéral court jurisdiction. They lield that, in- 
asmuch as it was within the power of the petitioner to aver with cer- 
tain ty where the alleged company was incorporated, no intendment 
would be made to cure its omission. Jurisdiction cannot be invoked 
because it does not certainly appear that a given défendant is a natural 
or artificial person, or where he or it has citizenship. In the absence 
of a sufficient averment of citizenship to show diversity, jurisdiction is 
not established. 18 Enc. PI. & Pr. 297, 304; Thayer v. Life Ass'n, 
113 U. S. 717-719, Sup. Ct. 355, 28 E. Ed. 864; Peper v. Fordyce, 
119 U. S. 469, 7 Sup. Ct. 387, 30 L. Ed. 435. In case of doubtful ju- 
risdiction, the cause should be remanded. 18 Enc. PI. & Pr. 378. 

The record showing that in the initial proceedings to condemn the 
land the mortgagee was made a party, and it not appearing that its 
interest had ceased at the time of the removal of such proceedings in- 
to this court, or that its citizenship was not in the state of which the 
actor in such condemnation proceedings is a municipality, the cause is 
remanded. 



SULLIVAN V. AYER. 

(Circuit Court, E. D. Peunsylvanla. November 20, 1909.) 

No. 23. 

1. OoaBTS (§ 312*)— JUEISDICTION OF FEDERAL COUBTS— SUITS BT ASSIGNEE. 

Under the fédéral Judlciary aet (Act Mareh 3, 1887, c. 373, § 4, 24 Stat. 
554 [U. S. Comp. St. 1901, p. 514]), which makes national banks citizens 
of the state in whleb they are located for the purposes of the jurisdiction 
of a fédéral court, and section 1 et the same act, providlng that such 
courts shall not hâve cogiiizanee of any suit on a chose lu action brought 
by an assignée, unleSs such suit might hâve been maintalned in that court 
if no assignment had been made, the assignment of a chose in action by 
such a bank does not vest the assignée with the right to maintain an ac- 
tion thereon in a fédéral court against a citizen ot the state in which the 
bank is located. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 312.*i 

2. Courts (§ 312*)— Jurisdiction of Fédéral Courts- Suit by Assignée on 

Chose in Action. 

A national bank located in Pennsylvania recovered a Judgment in the 
Suprême Court of New York against a New York corporation and issued 
an exécution thereon, which was returned unsatisfied. The bank then 
assigned, the judgment, with ail its rights, to plaintiff, a citizen of New 
York, who brought suit thereon in a fédéral court in Pennsylvania 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, cS; Rep'r Indexes 
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asaiust a citizen of that state to enforce his statutory llability under 
the laws of New York as a stockholder of tlie judgment défendant. HoU, 
that such suit was one to reeover tiie contents of tlie judgment, whicli was 
a cliose in action, wlthin tlie meaning of section 1 of the fédéral jndlciary 
act of 1887 (Act Mareh 3. 1887, c. 373, 24 Stat. 552 [U. S. Conip. St. 1901, 
p. 508]), and, slnee it could not tiave been maiutained by the bank in sucU 
court, could not be by plaintlff as its assignée. 
[Ed. Note. — For ôther cases, see Courts, Dec. Dig. § 312.*] 

In Equity. Suit by James M. Sullivan against F. Wayland Ayer. 
On motion by défendant to dismiss for want of jurisdiction. Motion 
.sustained. 

Smith & Burns, for plaintiff. 

Sheldon Potter and Henry T. Dechert, for défendant. 

J. B. McPHERSON, District Judge. This suit is brought by Jathes 
M. Sullivan, a citizen of New York, against F. Wayland Ayer, a citi- 
zen of Pennsylvania and a résident of the Eastern district. Without 
more, thèse facts vi^ould show that a controversy apparently exists 
which is within the jurisdiction of the Circuit Court, because of diverse 
citizenship between the parties. When the statement of claim was 
fîled, however, it appeared that the cause of action arose in the fol- 
lowing manner : 

In June, 1900, the Elmira Steel Company, a corporation of the 
State of New York, made a promissory note to the order of C. R. Baird 
& Co., payable in four months. This note was duly indorsed by Baird 
& Co., and was afterwards transferred before maturity to the Yough 
National Bank of Connellsville, Pa. In November, 1900, the bank 
obtained judgment in the Suprême Court of New York against the 
Steel Company and Baird & Co., and issued exécution thereon. The 
writ was returned unsatisfied, and afterwards (but before October 
13, 1900, the day when the présent suit was brought) the bank — 

"duly sold, asslgned, and transferred to this plaintlff ail of its right, title, and 
Interest in and to sald iudgmeut, and ail of the rights and remédies to which 
It was or might become eutltled under and by vlrtue of the laws of the state 
of New York, by reason of belng the owner of sald debt and of the subséquent 
proceedings taken by it for the collection of the same and by vlrtue of the cor- 
poration laws of the state of New York." 

The statement of claim then goes on to aver that the défendant was 
a stockholder in the Steel Company, and that by virtue of such hold- 
ing he was liable under the laws of New York for the full amount of 
the judgment. Upon thèse facts the défendant moves to dismiss the 
suit, taking the position that the plaintiff is proceeding upon a chose 
in action, and that the title thereto is derived from an assigner, who 
could not hâve maintained the action in this court. 

In considering this position, it should first be observed that the orig- 
inal note was merged in the judgment. As was said in Ober v. Gal- 
lagher, 93 U. S. 20G, 23 L. Ed. 829 : 

"ïhe note was no longer in existence as an outstandlng liability. It had 
been merged in the judgment, and was, as a note, extinguished. Gallagher no 
longer clainis as tlie assignée of the note, but as the owner of a judgment In 
his favor against Thompson." 

*Ii"or Other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to aate, & Rep'r Indexes 



SULLIVAN V. ATEE. 201 

,^ In the collection of its judgment, therefore, the bank no longer pro- 
ceeded upon the note, and upon the assignment or indorsement thereof , 
but upon the judgment itself. If the bank had been thus proceeding 
against Ayer in this court to enforce the statutory liability (whatever 
thiat may be) created by the laws of New York, it would hâve been 
met by the objection that the action could not be maintained in this 
forum, because the following provision of Act March 3, 1887, c. 373, 
§ 4, 24 Stat. 554 (1 U. S. Comp. St. 1901, p. 514), is in the way: 

"Sec. 4. Ail national bankiiig associations establislied under the laws of the 
T'nited States shall, for the purposes of ail aetions by or asaiiist them real, 
Personal or mixed, and ail suits in eqnity, be deenieà cltlzens of the states in 
which they are respectively located : and in «uch cases the Circuit and District 
Court shall not hâve jurisdictlou other than such as they would hâve In cases 
between indlvidual cltizens of the same state." 

This being so, it follows, I think, that section 1 of the same statute 
(24 Stat. 552 [1 U. S. Comp. St. 1901, p. 508]) forbids the plaintifï 
also, as assignée of the bank, to maintain the suit in this court. The 
relevant language of the section is as follows: 

"Nor shall any Circuit or District Court hâve eognizance of any suit • • * 
to recover the contents of any promissory note or other chose in action in 
favor of any assignée * * * unless such suit niisht hâve been prosecuted in 
such court to recover the said contents if no assignnieut or transfer had been 
made." 

The remaining question, therefore, is whether the présent action is 
brought to recover the contents of a chose in action, and upon this ques- 
tion the décisions seem to leave no room for doubt. A judgment is a 
chose in action. The contents of a judgment, like the contents of the 
promissory note of which Chief Ju.stice Marshall was speaking in 
Sere v. Pitot, 6 Cranch, 335, 3 L. Ed. 340, "are the sum it shows to be 
due" ; and this suit is brought to recover the sum due upon the judg- 
ment recovered by the bank, because that record forms the indispen- 
sable foundation of the action. If this were an action of debt upon the 
judgment, in which the Steel Company was pursued before some other 
tribunal than the Suprême Court of New York, there could, of course, 
be no doubt that the suit was brought to recover the contents of the 
judgment. And, while it is true that the présent proceeding is not di- 
rected against the Steel Company, and that the judgment alone would 
not support a recovery against the défendant Ayer, it is also true that 
the plaintifï is seeking to recover from him the sum due upon the judg- 
ment, and nothing else. The liability of the défendant dépends upon 
the relation he bears to the Steel Company, and this, therefore, is a 
necessary part of the inquiry; but the object of the suit is to obtain a 
satisfaction of the judgment, and the enforcement of his statutory lia- 
bility is merely a means to that end. When the money due upon the 
jttdgment is collected, its contents are recovered, and it is only a step 
in the process of recovery to invoke the defendant's liability as a stock- 
holder. Corbin v. Black Hawk County, 105 U. S. 659, 26 L. Ed. 
1136; Shoecraft v. Bloxham, 124 U. S. 730, 8 Sup. Ct. 686, 31 L. 
Ed. 574 ; Mexican Railroad Co. v. Davidson, 157 U. S. 201, 15 Sup. 
Ct. 563, 39 L. Ed. 672. 

The rule to dismiss is made absolute. 
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, In re WILLIS W. RUSSE3LL OARD CO. 
(District Court, D. New Jersey. Aprll 13, 1909.) 

1. Bankruptct (I 22S*) — Repérées— Ordebs—Settino Aside— Lâches. 

A motion to vacate an order made by a référée in bankruptcy, on the 
ground that he was wlthout jurlsdlctlon to make It, should be entertalned 
at any tlme and dlsposed of on the merits ; the doctrine of lâches having 
no application In such case. 

tBd. Note. — For other cases, see Bankruptcy, Cent. Dlg. S 387; Dec. 
Dig. § 22&*] 

2. BaNKEUPTCT (§ 368*) TRUSTEES-<k)NTINUANOB OF BUSINESS— COMPENSA- 

TION. 

Bankr. Act July 1, 1898, c. 541, § 2, subd. 5, 30 Stat. 546, as amended 
by Act Feb. 5, 1903, c. 487, § 1, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, 
p. 1308), provlding that courts of bankruptcy may authorize the business 
of bankrupts to be carrled on by recelvers or trustées, and allow such of- 
flcers additional compensation for their services, does not vest the court 
wlth power to flx the compensation of a trustée in advance for such serv- 
ices to be rendered in the future. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. ! 571; Dec. 
Dlg. § 36&*] 

In the matter of the Willis W. Russell Card Company, bankrupt. 
On pétitions to review orders of référée. Orders reversed. 
Harrison Clark, Jr., for petitioner. 
Robert Adrain, for trustée in bankruptcy. 

LANNING, District Judge. At the first meeting of tlie creditors 
of the bankrupt, in April, 1908, John W. Dickinson was elected trus- 
tée, and a resolution was adopted by the creditors authorizing the 
trustée to operate and continue the business of the bankrupt for the 
period of three months. On May 5, 1908, the référée, on the ap- 
plication of the trustée, and without notice to the creditors, made an 
■order allowing the trustée a salary of $100 per week for carrying on 
the business. He carried on the business, under what authority does 
Tiot appear, until February 2, 1909, when another meeting of creditors, 
pursuant to due notice, was held. At this meeting the creditors re- 
solved "that the business be continued by the trustée for another 
year," and also "that the trustee's conduct of said business to date 
be in ail respects approved." None of thèse proceedings were objected 
to by Ward & Gow, the assignors of the présent petitioner. The claim 
of Ward & Gow was assigned to the petitioner, who is William S. 
Cox, on February 24, 1909. Cox moved, before the référée, on March 
8, 1909, that the order of May 5, 1908, allowing the trustée a salary of 
$100 per week, be vacated for want of jurisdiction on the part of th& 
référée to make it, and for f ailure to observe the provisions of Generaï 
Order No. 23.^ The référée entered an order, March 8, 1909, "that 
the said motion be and the same hereby is not entertained." This or- 
der is now hère on Cox's pétition to review it, and the errors assigned 
are that the salary order is void for want of authority on the part of the 
référée to make it, and also because, in making it, the provisions of 
General Order No. 23 were not observed. 

•For other casea sea «amo topic & 5 numkbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâexei 
»89 Fed. xl, 32 0. C. A. xivl. 
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Unquestionably the référée erred in refusing to entertain the motion 
to vacate. Based, as it was, on the allégation that there is no authority 
in the bankruptcy act for granting such spécial allowance to a trustée 
for carrying on the business of the bankrupt, the motion should hâve 
been heard and disposed of on its merits. There seems to be less 
discretionary power allowed the court in fixing the fées of trustées 
for services rendered under Act July 1, 1898, c. 541, § 2, subd. 5, 30 
Stat. 546 (U. S. Comp. St. 1901, p. 3421), than in fixing the fées of 
receivers under section 2, subd. 3. See In re Kirkpatrick, 148 Fed. 
81g, 78 C. C. A. 501 ; In re Sully (D. C.) 133 Fed. 997 ; In re Martin 
Borgeson Co. (D. C.) 151 Fed. 780. Whatever power the bankruptcy 
act may confer in fixing the fées of trustées for carrying on business 
after the work is completed, or from time to time as the work pro- 
gresses, it is clear that there is no authority to fix his compensation by 
an order to operate in futuro. The order of May 5, 1908, is wholly 
void, and it should bave been vacated. 

The order refusing to entertain the motion to vacate the order of 
May 5th is reversed, and the order must be returned to the référée, 
with instructions to entertain the motion to vacate and proceed in 
accordance with the views above expressed. The doctrine of lâches, 
which is insisted on by counsel for the trustée, is not applicable to a 
motion to vacate an order made without jurisdiction, especially where 
no rights hâve become vested under the order sought to be vacated. 
1 Rem. on Bankruptcy, p. 277. 

The second pétition of review brings up an order of March 8, 1909, 
by which the référée refused to entertain a motion to vacate an order 
of April 24, 1908, allowing certain creditors set-offs by way of trade 
dividends. It may be that the order of April 34th ought not to be 
vacated; but, as the motion is based on alleged want of jurisdiction 
to make the order, it should bave been entertained and disposed of on 
its merits. 

This order, too, is therefore reversed, and the record must be re- 
turned to the référée, with instructions to hear the motion and dispose 
of it as the référée may think justice and the law require. 



THE COIvUMBIA. 

(District Court, E. D. Virginia. November 4, 1900.) 

Collision (§ 49*)— Steam and Sailing Vessels JlKETiNa— Evidence of Fatjlt 
— Violation of Kulks by Steameb. 

A steamsliip eutering tlie Elizabeth river for Norfollî in tlie early rnorn- 
ing, but after dayliglit, heUl solel.y in fault for a collision with a meeting 
.scliooner under tlie évidence, tiie weigiit of which showed that the 
schooner kept her course until the collision hecanie inévitable, and was 
makiiig but little headway against a strong flood tide and with a light 
wind, while the steauiship, although bound to keep out of the way, and 
to avoid eveu risk of collision by slackening speed, and stojfping and re- 
versing, if necessary, under rules 20 and 23 of the Inland navigation rules 
(Act June 7, 18&7, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]), kept 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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her conrse nud speed dlrertly toward the schooner until witbin 600 feet, 
and wheii it wfis too late to avoid the collision. 

[Ed. Note. — B'or otlier cases, see Collision, Cent. Dig. § 55; Dec. Dig. § 
49.*] 

In Admiralty. Suit for collision by E. T. Rookes, master of the 
schooner Milton S- Lankford, against the steamship Columbia. Decree 
for libelant. 

Edward R. Baird, Jr., for libelant. 
Williams & Tunstall, for respondent. 

WADDILL, District Judge. On the morning of the 2d of Eebru- 
ary, 1909, a few minutes before 7 o'clock, the Milton S. Eankford, a 
small two-masted schooner, 63 feet long, 16 feet beam, and of the 
burden of 40 tons gross, laden with 981 bushels of oysters, while en 
route from Norfolk to Cape Charles, Va., in the Elizabeth river, ju.st 
below and in the immédiate vicinity of Crany Island Light, came into 
collision with the steamship Columbia, one of the line steamers of the 
Chesapeake Steamship Company, plying between Baltimore and Nor- 
folk, bound into Norfolk. The tide was running strong flood, with a 
comparatively light wind from the southwest, variously estimated at 
from two to six miles an hour. 

The Lankf ord's contention is that at the time of the collision she was 
on the port tack, on a course bearing a little north by east; that she 
observed the approach of the steamer a mile or more away, coming 
at a high rate of speed ; that she maintained her course until within a 
short distance of the steamer, and, upon seeing a collision was inévi- 
table, she put her wheel hard aport, with a view of lightening the blow 
of the collision as far as possible ; that the steamer, without chan- 
ging her course, crashed into her, striking her on her port beam, and 
causing her to sink and become a total loss. 

The respondent, on the other hand, insists that at the time of the 
collision the Lankford was on the regular course down the channel, 
heading north by west, and the Columbia coming up the channel, about 
the middle of the channel, on her regular course of S. E. i/o E., with the 
Lankford on her starboard; that the I^ankford was seen some mile 
and a quarter away, her movements observed, and the steamer con- 
tinued on her course, allowing sufficient room to pass the Lankford 
in safety, when the latter, at a distance of two or three lengths of 
the Columbia, suddenly changed her course to the eastward, across 
the bow of the steamer, at a time when it was too late for the collision 
to be avoided, though everything possible was doue by the Columbia to 
avert the disaster. 

There is a sharp conflict between the navigators of the Columbia and 
the witnesses for the Lankford as to whether or not the latter vessel 
changed her course, and on what is the correct state of facts in this 
regard this case largely dépends. It is fair to the witnesses to say 
that on both sides they testified with the utmost frankness and appar- 
ent fairness, and were no doubt sincère in the several statements made 
by them. But necessarily those on the one side or the other must hâve 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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been mistaken, certainly as to whether any actual change of course 
occurred and the time it took place. The conckision reached by the 
court, after giving much considération to the case, is that the évidence 
preponderates strongly in favor of the Lankford that no change was 
made in her course other than that conceded by her to hâve been 
made when the collision was inévitable. The navigators of the Lank- 
ford so testified, and witnesses of the occurrence, entirely disinterested, 
themselves experienced navigators, in a position to see fully just what 
did happen, strongly support this statement, and, moreover, testify that 
at the time in question, by reason of the then condition of the wind and 
tide, the Lankford could not hâve changed her course suddenly, as 
contended by the steamer; the testimony on both sides being that 
at the time she could hâve had but little more than steerage way. 

The witnesses for the Lankford observed the movements of the 
steamer, and saw for a short time before the collision that unless she 
changed her course, or stopped, the vessels coming together was in- 
évitable, as the steamer was bearing down directly upon the Lank- 
ford, and it is admitted that she did not change her course, nor did 
she slacken her speed until within two or three of her lengths away 
from the schooner, and too late to avoid the collision. There is a slight 
conflict in the testimony of the respondent as to the distance between 
the vessels when the change of course of the Lankford was first ob- 
served, as contended for, one of respondent's witnesses saying that they 
were 600 yards apart; but this witness doubtless meant 600 feet, and 
certain it is that he was at variance with the other witnesses from his 
ship, who testified as to this fact, and must hâve been mistaken, as the 
ship could readily hâve avoided the accident, had there been a change in 
the course of the schooner 600 yards away. The undisputed facts of 
the case are that the two vessels observed the course of each other for 
at least a mile apart, and, though early in the morning, it was daylight, 
and they could easily see the movements of each other, as there was 
nothing to obstruct their view, or obstruct the channel ; that the weath- 
er and water conditions were favorable ; that the vessels were on par- 
allel courses, approaching each other practically head on; and clearly 
there was no reason for, and there would hâve been, no collision, had 
the ordinary rules of navigation been respected and observed. 

The steamship was the burdened vessel, and upon her was imposed 
the obligation of not only avoiding the collision, but the risk of colli- 
sion. Article 20 of the inland rules of navigation is as follows: 

"Art. 20. When a steam vessel and sailing vessel are proceetling In such 
directions as to involve risk of collision, the steam vessel sLall keep eut of 
the wa.y of the sailing vessel." 

And article 23 is as follows: 

"Every steam vepsel which is direeted by thèse rules to keep out of the 
way of another vessel, shall on approaching her. If necessary, slacken her 
speed or stoj) or reverse." 

Act June 4, 1897, c. 4, 30 Stat. 101 (U. S. Comp. St. 1901, p. 
2883). The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126 ; 
The Richmond (D. C.) 114 Fed. 208, 313; The EHzabeth (D. C.) 114 
Fed. 757. 
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The practically helpless condition of the sailing vessel, by reason 
of the wind and tide on this occasion, shows the reason for the rule re- 
quiring the steamer to keep out of her way. The Columbia could not 
take chances, or make a close shave, except at her own péril. In doing 
so, she ran the risk which brought about this accident, and that the 
rule was intended to avoid. Nor could she, by placing those in charge 
of the navigation of the sailing vessel in a position of péril and con- 
sternation, escape liability for errors of judgment on their part under 
the circumstances ; that is, brought about by the steamer's own négli- 
gence and disregard of the rules provided for the mutual safety of 
both vessels. In the view taken by the court, this largely accounts for 
the manner in which this collision occurred, and tends in great measure 
to harmonize the différences between the witnesses as to the move- 
ments of the vessels. In other words, the Lankford did change her 
course, but only after the collision had become inévitable. 

The master of the steamship admits that he would not hâve passed 
the Lankford more than her length of 63 feet, had she not changed 
her course, as claimed by him. This is too close for safe naviga- 
tion, and certainly there were no exigencies, arising from the crowded 
condition of the channel or otherwise, which made the same nec- 
essary. Steamers attempting to pass incumbered craft closely, or in 
narrow channels, or in a crowded harbor, should only proceed at 
such speed as to keep the control of their vessels easily in hand. It 
is conceded that the steamship gave danger signais, put her wheel hard 
aport, slackened her speed, and reversed her engines, ail practically at 
the same time, and within probably a minute and a half of the collision, 
one of the steamer's witnesses estimating it at from half to three- 
quarters of a minute of the vessels coming together, and that the 
steamer failed to respond to her wheel, and continued on her course 
and into the schooner. This admission shows the collision was then 
inévitable, and convinces the court that the change in the schooner's 
course, on account of which the steamer's danger signais were given, 
were those admitted by the schooner's navigators to hâve been made 
when they believed the vessels' coming together was inévitable, hoping 
as far as possible to lessen the blow of the collision. 

The steamship having failed in its duty, in that it did not seasonably 
observe the rules of navigation in time to avoid the risk of collision, as 
well as the collision itself, must bear the burden resulting, if thèse rules 
are to be enforced and observed; and it is the duty of the court to see 
that they are respected. 

A decree, there fore, may be entered against the steamship, ascertain- 
ing the fault of this collision to be solely that of the steamship. 
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MANETTA t. UNITED TKACTION CO. 

(Circuit Court, E. D. Pennsylvania. December 3, 1909.) 

No. 58. 

Stbiet Raii-roads (i 98*)— Action fob Injurt to Pebson on Tback— Con- 

TBIBUTORY NEGLIGENCE— QUESTION TOK JUET. 

Uncontradlcted évidence, In an action ogainst a street rallroad Com- 
pany to recover for a personal Injury, that plalutlff, who was In charge 
of Street work, stood upon défendants tracks at a corner where the track 
turned for from 15 to î!5 minutes, with hls back toward the point from 
which the car approached whlch atruck him, wlthout looklng around, held 
to establish sucfi contributory négligence as to justlfy taklng the case from 
the Jury. 

[Ed. Note. — For other cases, see Street Kailroads, Cent. Dlg. §| 204-208; 
Dec. Dlg. S 9a*] 

At Law. Action by Charles Manetta against the United Traction 
Company. Motion to take off nonsuit. Motion denied. 

Thomas James Meagher, for plaintifï. 

Paxson Deeter and John C. Bell, for défendant. 

J. B. McPHERSON, District Judge. After a review of the testî- 
mony, in the light of the brief submitted by the plaintifï, I still think 
it would be impossible to sustain a verdict in his favor upon the évi- 
dence that was' offered at the trial. I hâve no controversy with the 
décisions that hâve been cited. There is no doubt that the plaintiff 
was rightfully upon the street, being a foreman in charge of the work 
that was being done for the city of Reading at the intersection of the 
two highways spoken of by the witnesses, and there was no intention 
to hold otherwise at the trial. But he certainly was not relieved there- 
by of the duty to take reasonable and proper care of himself. He 
knew that cars were frequently to be expected, and that they swung 
around the corner where he was standing; but according to his own 
testimony he stood there from 15 to 25 minutes with his back toward 
the point from which the car came that struck him, and did not once 
look to see whether danger was approaching, although the nature of 
his occupation was by no means exacting, and, indeed, was such that 
he could hâve turned his head whenever he pleased. Upon his testi- 
mony alone I think the nonsuit was properly entered, while it is also 
true that other of his witnesses strengthen the case against him. If a 
case like this must go to the jury, although the court would feel 
obliged to set aside a verdict in the plaintiff's favor, it would be hard 
to conceive of a case that could be withdrawn from that tribunal. 

Moreover, it may well be doubted whether there was enough évi- 
dence of the defendant's négligence to be submitted to the jury. Upon 
the question of speed there is the meager statement, contained in a 
single sentence uttered by an Italian witness who could scarcely be 
understood — it was necessary to abandon his examination because 
it was évident that he did not understand enough English to compre- 
hend the questions — that the car was running fast ; and this in opposi- 
tion to the convincing testimony, in accord with common expérience, 

*For other cages se« »ain« topic & i nuubxb in D«c. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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that speed was most unlikely while the car was approaching and was 
passing around thè curve. The testimony concerning the defendant's 
failure to give a signal by ringing the bell was not much better, being 
wholly négative in its character and very unsatisfactory. 
The motion to take off the nonsuit is refused. 



In re SINGER. 

(District Court, E. D. Peunsylvania. November 27, 1909.) 

Nô. 3,449. 

BaNKRUPTCY (§ 241*) — EXAIIINATION OF BaNKKUPT— REFUSAI, TO ANSWER 

Questions — Punishment for Contempt. 

Where a bankrupt, on his examination before a référée, persistentl.v 
makes false or evaslve answers, although it is évident tbat he nmst be 
able to reply fully and correctly, the court Is justifled in punisbing hlm 
for contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 

In the matter of Louis Singer, bankrupt. On motion to punish for 
contempt. Motion sustained. 

J. Howard Reber, for creditors. 

Louis Goodfriend and Emanuel Furth, for bankrupt. 

J. B. McPHERSON, District Judge. In Re Gitkin (D. C.) 21 Am. 
Bankr. Rep. 113, 164 Fed. 71, Judge Hollatld has made a careful 
examination of the questions presented when a bankrupt, who is under 
examination before a référée, persistently makes false or evasive an- 
swers, although it is évident that he must be able to reply fully and 
correctly, and has held that such conduct justifies the court in punisb- 
ing the bankrupt for contempt. See, aiso, a similar ruling by Judge 
Hough in Re Fellerman (D. C.) 149 Fed. 344, and by Judge Holt in 
Re Schulman (D. C.) 31 Am. Bankr. Rep. 388, 167 Fed. 337. 

In the case now before the court the same situation appears. The 
bankrupt persistently evaded making direct answers to questions con- 
cerning a subject — the récent sale of a house — about which he could 
not hâve been ignorant, and it was therefore necessary to suspend the 
examination and appeal to the court for redress. The référée cert^ned 
the facts, a rule was granted, and a day was fixed for the hearing. 
Upon that day évidence as to the acts complained of and the arguments 
of counsel thereon were heard, and I hâve since considered the whole 
matter. My conclusion is that the bankrupt should be punished for the 
, contempt in question, and it is therefore ordered that the marshal take 
him into custody and commit him to the county jail, there to remain for 
the period of 30 days. 

*For other cases see same topio & § ndmbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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FIRST STATE BANK OF CORWITH, lOWA, v. HASWELL et al. 

(Circuit Court of Appeals, Eiglitli Circuit. November 8, 1909.) 

No. 2,989 

1. BaNKBTIPTCY (§ 161*) — VOIDABLE PREFERENCES TiME OF GiVraG PREFER- 

ENCE— DATE OF FILING PETITION— EFFECT OF AmENDMENT. 

Amendments to a pétition in involuntary bankruptcy flled by a single 
creditor, by whlch other creditors join therein, and settlng out their 
claims, relate back to the flling of the pétition, and, altliough such join- 
der was necessary to the suffidency of the pétition, do not advance. the 
date of its flling, which. under Bankr. Act July 1, 1898, c. 541, § 60a, 30 
Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 1903, 
c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1909, p. 1314), fixes the 
four months' period within which transfers by the bankrupt are prefereu- 
tial. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. Dlg. §§ 261-263; 
Dec. Dig. § 161.*] 

2. Bankruptcy (§ 81*) — Insufficienct of Pétition— Defects Curable by 

Evidence. 

In a pétition in involuntary bankruptcy, alleging a preferential trans- 
fer of land as an act of bankruptcy, an Insnflleient description of the 
land, where not objected to by demurrer, may be eured by the évidence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 113-118; 
Dec. Dig. § 81.*] 

3. Bankruptcy (§ 467*) — Appeal fbom Decree of Adjudication— Presump- 

TIONS. 

Where an insufficiency of allégation in a pétition in bankruptcy was 
such that it might be cured by the évidence, and the évidence is not in 
the record, an appellate court will présume, in support of a decree of 
adjudication, that it established the facts so insufficieuCly alleged. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. § 407.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the North- 
ern District of lowa. 

In the matter of John H. Standring, bankrupt. A decree of adjudi- 
cation was entered in involuntary proceedings, from which the First 
State Bank of Corwith, lowa, by W. C. Oelke, its receiver, appeals. 
Afîirmed. 

C. R. Wood, for appellant. 

D. M. Kelleher, Maurice O'Connor, and Burt J. Thompson, for 
appellees. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This is an appeal from an order of the 
District Court adjudicating John H. Standring an involuntary bank- 
rupt. It is prosecuted by the receiver of the First State Bank of Cor- 
with, which was charged in the pétition filed March 19, 1908, with 
having received an unlawful préférence by the convej'ance to it of a 

•For other cases see same topic & § n0mbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
174 P.— 14 



210 174 FEDERAL REPORTER. 

certain tract of land within four months before the filing of the péti- 
tion. The giving of that préférence was the act of bankruptcy counted 
on in the pétition. 

The pétition was filed by one créditer, who alleged that the debtor 
had less than twelve creditors known to him. No answer was filed 
by the debtor ; but the bank, whose conveyance was attacked, filed one 
disclosing, among other things, that there were more than twelve 
creditors, and stating their names and addresses, as reqiiired by sec- 
tion 59d of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 561 
{Us S. Comp. St. 1901, p. 3445]). The requisite number of creditors 
joined with the original petitioner, as authorized by that section, in an 
amendment which was filed June 22, 1908. This amendment, after 
averring that the new parties had provable claims against the debtor, 
stated that they adopted ail the averments of the original pétition, 
which remained unchanged by the amendment, "the same as though 
they had originally signed and joined in said pétition." The bank aft- 
erwards filed an answer, alleging that the debtor was a wage-earner, 
and, therefore, not subject to the provisions of the bankruptcy act. 
The case was thereafter brought on for trial, the évidence of both 
parties was heard, and an order of adjudication was entered in the 
following words : 

"It is adjudged and decreed by the court that the said John H. Standrlng 
lie, and hereby Is, ad.indged a banknipt upon the pétition filed Mareh 19, 1908, 
us amended; the amendment relatlng baeli to the date of flling the original 
t)etition, March 19, 1908." 

The évidence heard belovv is not brought hère, and we are, there- 
fore, limited to a considération of the case made by the pleadings, which 
alone are found in the record. The contention is that, as the original 
pétition was defective for want of parties, the adjudication on that pé- 
tition as amended, and the order relating the amendment back to the 
date of the original pétition, was erroneous. The importance of this 
contention for the bank rests in this : If the "filing of the pétition" 
within the meaning of section 60 of the bankruptcy act, concerning un- 
lawful préférences, has relation to the filing of the original pétition 
only, the préférence which the bank received would be defeated, be- 
cause less than four months had then elapsed since it was given. If, 
on the contrary, it has relation to the filing of the amendment, as in 
this case, the préférence would be protectecl, because more than four 
months had then elapsed. 

This contention is clearly untenable. Section 60a of the bankruptcy 
act (Act July 1. 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3445] as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. 
S. Comp. St. Supp. 1909, p. 1314]), provides that: 

"A iK>rsou sliall be deemed to bave glven a préférence if being insolveiit be 
has witliin four months before the filing of the pétition * • * made a 
transfer of any of hls property," etc. * * • 

The amendment as made in this case did not constitute "the péti- 
tion," within the meaning of section 60. It did not by its terms pur- 
port to be a pétition. It alleged no new act of bankruptcy. It con- 
sisted mérely in striking out such allégations of the original pétition 



FIRST STATE BANK V. HA8WELL. 211 

and substituting such other allégations as were requisite to show the 
joinder of the necessary parties, authorized by section 59d, and their 
status as creditors. The original pétition then remained as if ail the 
averments of the amendment had been bodily incorporated in it. 

Congress, by the provisions of section 59, which seems to hâve 
been enacted to meet just such condition of things as is disclosed by 
this record, very manifestly intended, not that the original pétition 
should be supplanted by the amendment there provided for, but that 
it might be supplemented by the joinder of other necessary creditors. 
This is made clear, not only by the provisions of subdivision "d," but 
by the provisions of subdivisions "e" and "f" of the same section. 
They ail contemplate the rétention of the original pétition as the plead- 
ing upon which subséquent proceedings should be had. The gênerai 
ruie as repeatedly recognized by this court is : 

"That the amendment to a pétition wliich sets up no new cause of action, 
but merely amplifies and gives greater précision to the allégations in support 
of the cause of action originally presented. relates back to the commeiK'eniein 
of the action." Crotty v. Chicago Great Western Ry. Co. (G. C. A.) 1(59 Fe<i. 
593, and cases cited. 

This rule is also applicable to cases where jurisdictional facts which 
existed at the time the original pétition was filed are subsequently 
made to appear for the first time by an amendment. Goodman v. 
City of Ft. Collins, 91 C. C. A. 98, 164 Fed. 970, and cases cited. In 
Ryan v. Hendricks, 92 C. C. A. 78, 166 Fed. 94, the Court of Appeals 
of the Seventh Circuit applied the above-mentioned rule to just such 
a case as this. It said : 

"The anjendments related to the number of the petltloning creditors and 
the amount and nature of their daims and to the occupation of the debtor. 
There is no donbt that at the time the original i)etition was filed Lougerman 
was a bankrupt, and ail the conditions existed which made it proper for hiK 
estate to be administered under the bankruptcy law. If the original petitio» 
failed to set forth thèse conditions fully and clearly, the court did right in al- 
lowing the amendments, and the amendments, when made, related back to tlv-- 
time of the flllng of the original pétition, and had the same effect as if orig- 
inally incorporated therein." 

See, also, In re Plymouth Cordage Co., 135 Fed. 1000, 68 C. C. 
A. 434; In re Broadway Savings & Trust Co., 152 Fed. 152, 81 C. 
C. A. 58 ; In re Haff, 136 Fed. 78, 68 C. C. A. 646 ; State Bank v. 
Cox, 143 Fed. 91, 74 C. C. A. 285. 

The learned district judge committed no error in the order of ad- 
judication in decreeing that the amendment related back to the date 
of the filing of the pétition. This décrétai order stated only a légal 
conséquence, and might hâve been omitted; but it was not erroneous 
merely because it was unnecessary. 

The issue of fact presented by the bank's answer, to the efïect that 
the debtor was a wage-earner, and, therefore, not subject to the pro- 
visions of the bankruptcy act, cannot be considered by us. The trial 
court by its decree of adjudication necessarily found that issue against 
the bank, and, as no évidence is preserved in the record, we are unable 
to review its finding. 

The next error assigned is that the pétition was fatally defective, 
because of an insufificient description of the land charged to hâve been 



212 174 FEDERAL REPORTER. 

transferred to the bank. It was described as fractional quarters of 
"section 18, in township 94 north, of range 36 west of the 5th P. M." 
without specifying the county or state in which it was situated. It is 
unnecessary to décide whether this description was sufficient to iden- 
tify the land. The rule is that every presumption must be indulged in 
favor of the correctness of a judgment reridered by a court of com- 
pétent jurisdiction until the contrary appears. "Omnia prassumuntur 
rite et solemniter esse acta" is the maxim to be applied. Let it be con- 
ceded, then, that the pétition failed to sufficiently describe the land 
charged to hâve been unlawfully conveyed, by not specifying the coun- 
ty or state in which it was located. Nevertheless the proof may hâve 
suppHed the defect. The fact that the bank failed to bring the proof 
hère for our considération justifies us in the belief that it did so, and 
vve ought, in the interest of justice, to so présume. The common-law 
rule of pleading was that : 

"Where there is any defect, imperfection, or omission in any pleading, 
whether in substance or form, which would hâve been a fatal objection upon 
demurrer, yet, if the issue joined be sueh as neeessarily required, on the trial, 
proof of the facts so defectively or imperfectly stated or omitted, and with- 
out which it is not to be presumed that either the judge would direct the 
jury to glve, or tlie jury would hâve given, the verdict, such defect, imperfec- 
tion, or omission is cured by the verdict." Andrews' Stephen's Pleading, § 
109. 

This rule was applied by us in Keener v. Baker, 93 Fed. 377, 35 C. 
C. A. 350, and in Michigan Home Colony Co. v. Tabor, 141 Fed. 333, 
73 C. C. A. 480, and in other cases cited in them. We held in those 
cases that after a judgment bas been rendered it will be presumed, in 
the absence of a contrary showing, that the facts necessary to support 
it were proved, and the complaint will be treated as amended to con- 
form to the proofs. If, therefore, there was a defect in the pétition 
as complained of , we must présume, in the absence of a contrary show- 
ing, that it was supplied by the proof; otherwise, the adjudication of 
bankruptcy would not hâve foUowed We feel specially inclined to 
indulge this presumption in the présent case, because the record does 
not disclose that the alleged defect was ever called to the attention of 
the trial court, and because the facts of the case are not brought hère 
for our considération. 

Finding no error in the proceedings below, the decree is affirmed. 



REYNOLDS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 15, 1909.) 

No. 2,959. 

INDIANS (§ 27*)— La NUS— Suit to Détermine Rigiit to Allotment. 

Act Aug.,15, 1804, c. 290, 28 Stat. 305, as amended by Aet Feb. 6, 1901, 
c. 217, § 1, 31 Stat. 7O0, which provides that Circuit Courts shall hâve 
"jurisdiction to try and détermine any action, suit, or proceeding arising 
wlthin their respective jurisdictions Involving the right of any person, in 
whole or in part of Indian l)lood or descent, to any allotment of land un- 

•For other cases see same topio & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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der any law or treaty, * * * and the judgment or decree of any such 
court in favor of any clainiant to an allotment of land shall hâve the same 
eft'ect, when properly certlfied to the Secretarj' of the Interior, as if such 
allotment had been allowed and approved by hiui," conteuiplates the sélec- 
tion of spécifie land for allotment by the claimant before the Institution of 
such a suit, upon which the judgment or decree may operate as a com- 
plète allotment. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 19; Dec. Dig. § 
27.*] 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Suit by Estella Lizzie Reynolds, for herself and her minor chiidren, 
Lewis P. Reynolds, George M. Reynolds, Naomi E. Reynolds, and 
Russell O. Reynolds, against the United States. From a decree dis- 
missing the biîl, complainants appeal. Modified and affirmed. 

James A. George, for appellants. 

Edward E. Wagner, U. S. Atty., and William G. Porter, Asst. U. 
S. Atty. 
Béfore HOOK and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was a suit under Act Feb. 6, 1901, c. 
317, § 1, 31 Stat. 760, amending Act Aug. 15, 1894, c. 290, 38 Stat. 
305, to establish the right of complainants, as members of the Sioux 
Nation of Indians, to an allotment of lands in the Pine Ridge Indian 
réservation in South Dakota. The trial court sustained a demurrer 
and dismissed the bill. 

The section of the statute as amended is as follows; 

"That ail persons who are in whole or in part of Indian blood or desceut 
who are entitled to au allotment of land under any law of Congress, or who 
clrtim to be so entitled to land under any allotment act or under any grant 
made by Congress, or who elaim to hâve been unlawfully denied or excluded 
from any allotment or any parcel of land to which tliey claim to be lawfully 
entitled by virtue of any act of Congress, may commence and prosecute or 
défend any action, suit, or proceeding in relation to their right thereto in the 
proper Circuit Court of the United States ; and said Circuit Courts are hereby 
given jurisdiction to try and détermine any action, suit, or proceeding arising 
within their respective jurisdietions involving the right of any person, in whole 
or in part of Indian blood or descent, to any allotment of land under any law 
or treaty (and in said suit tlie parties thereto shall be the claimant as plaintiff 
and the United States as party défendant) ; and the judgment or decree of 
any such court in favor of any claimant to an allotment of land shall hâve 
the same effect, when properly certifled to the Secretary of the Interior, as 
if such allotment had been allowed and approved by him, but this provision 
shall uot apply to any lands how held by either of the Flve Clvilized Tribes, 
nor to any of the lands within the Quapaw Indian agency: Provided, that the 
right of appeal shall be allowed to either party as In other cases." 

It did net appear from the bill that complainants had selected any 
spécifie tract or tracts of land in the réservation which they desired 
should be allotted to them. There was no claim to any particular land. 
The case stated was merely an assertion of their qualifications, which 
they sought to hâve established by a decree of the court. Though the 
record is silent upon' the subject, it is said by counsel that this was the 
ground upon which the demurrer was sustained. While it is not alto- 

«For other cases see same topic & § numbek in, Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gether clear, we think the statute contemplâtes that a sélection of 
spécifie land for allotment should précède the commencement of the 
suit. There would then be something for the decree of the court to 
operate upon. It is unusual for a Circuit Court, in litigation inter 
partes, judicially to déclare the mère existence of a status or the pos- 
session of certain qualifications, which for any concrète effect would 
hâve to be foUowed by voluntary action on the part of individuals and 
then by ofiîcial action of administrative ofiicers of the government. 

Color for the construction of the statute given by the court is found 
in the provision that a decree in favor of a claimant, w^hen certified to 
the Secretary of the Interior, shall hâve the same effect "as if such al- 
lotment had been allowed and approved by him." This evidently con- 
templâtes that the decree shall hâve the effect of a complète allotment, 
and that, of course, implies the désignation of spécifie land. The 
clause conferring jurisdiction upon the Circuit Courts points in the 
same direction, though perhaps not so clearly. It provides that those 
courts are "given jurisdiction to try and détermine any action, suit, 
or proceeding arising within their respective jurisdictions involving 
the right of any person, in whole or in part of Indian blood or descent, 
to any allotment of land under any law or treaty." The jurisdiction 
conferred is to try and détermine the right to an allotment, and that 
présupposes a spécifie sélection by the claimant. The suit provided 
for is a local one, and the phrase "within their respective jurisdictions" 
means that regard must be had to the locality of the particular land in 
question. The cause of action does not arise and is not triable in ev- 
ery district in which the claimant merely asserts his possession of the 
requisite qualifications. 

The act providing for the allotment in severalty of lands within the 
réservation (Act March 2, 1889, c. 405, 25 Stat. 888) prescribes defi- 
nitely (section 8) the number of acres each qualified claimant is en- 
titled to, and provides (section 9) that ail allotments shall be "selected" 
by the Indians, heads of familles "selecting" for their minor children, 
and that the agents shall "sélect" for each orphan child. The making 
of the allotments is by spécial agents (section 10), whose duty it is to 
certify them in duplicate to the Commissioner of Indian Aft'airs, who 
in turn transmits one copy to the Secretary of the Interior. When the 
Secretary approves the allotments, he (section 11) causes patents to be 
issued in the names of the allottees. It will be perceived that the sé- 
lection of spécifie land is a necessary preliminary step to an allot- 
ment. To take that step was the duty of complainants, and no action 
of the officiais could prevent them doing so. If the ofiScials then denied 
the right of complainants to the land selected, and refused to proceed 
and make the allotment to them, the Circuit Court was open, and its 
decree in favor of complainants' right to the particular land selected, 
when certified to the Secretary of the Interior, would hâve the same 
effect "as if such allotment had been allowed and approved by him." 

We think the proceeding in court was intended as a remedy when 
the position of the officiais is adverse, which does not relieve the claim- 
ant of his duty to first localize his claim by a sélection of spécifie land, 
so that, if final decree is rendered in his favor, ail controversy will be 



GOW V. GANS S. S. LINE. 215 

at an end, and ihe Secretary of the Interior can cause a patent to be 
issued without further inquiry. In Hy-Yu-Tse-Mil-Kin v. Smith, 194 
U. S. 401, 24 Sup. et. 676, 48 L. Ed. 1039, which was brought under 
the act of August 15, 1894, before the amendment of February 6, 1901, 
the claimant had made a sélection of spécifie land. 

The government also urges the bill is demurrable because it does not 
disclose the possession by complainants of any riglit under the act au- 
thorizing allotments. For the reasons already mentioned, we think 
it would be prématuré to enter upon that question ; but, that complain- 
ants be not foreclosed in respect of it, the dismissal of their bill should 
be without préjudice, and, as so modified, the decree is affirmed. 



GOW et a!, v. GANS S. S. LINB. 
(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 83. 

1. Shipping (§ 49*)— Charter IIike— Déduction for Deficienct of Men. 

Under a provision of a tinie eliarter for a suspension of charter liire In 
case of deflciency of men preventing the working of the vessel, the déten- 
tion of the vessel in quarantine on account of the crew, after the vessel 
would otherwise hâve been released, constituted a constructive deliciency 
of men. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 49.* 
Déductions and offsets from charter hire of vessel, see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 C. C. A. 254.] 

2. Health (§ 24*)— Quarantine Régulations for Vessels— Construction— 

"American." 

In régulation 68(c) of the quarantine régulations, authorizing the placing 
in quarantine of vessels arriving between May Ist and November Ist from 
"a tropical American port," the word "American" is to be construed as 
meaniiig the continent of America, or the Western Hémisphère, and not 
the United States. 

[Ed. Note. — For other cases, see Health, Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 1, p. 371.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Léonard Gow and others against the Gans 
Steamship Line. Decree for libelants, and respondent appeals. Modi- 
fied and affirmed. 

Wheeler, Cortis & Haight (Charles S. Haight and Clarence Bishop 
Smith, of counsel), for appellant. 

J., Parker Kirlin and Charles R. Hickox, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a libel to recover $682.25, deducted 
by the respondent, the charterer of the steamship Vittoria, under a 
government form of time charter, as hire for 5 days 91/2 hours déten- 
tion in quarantine at Norfolk, viz., from September llth at 6:30 a. m. 
to September 16th at 4 p. m. The delay is not disputed, nor that it 

*For other cases see same toplc & § numeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was caused by tlie United States quarantine authoi-ities. The charter 
contains clauses the relevant parts of which are as follows : 

"16. That in the event of loss of time from deficiency of men or stores, 
brealîdown of maehinery, stranding, or damage preveutlng the working of the 
vessel for more than 24 consécutive hours, payment of hire shall cease until 
she be again in au efficient state to résume her service. * * * 

'>J7_ « * * rjj^g jjçj. Qf Q^^-^ eneinies, fire, restraint of princes, rulera, or 
people, and ail dangers and accidents of the seas, rivers, maehinery, boilers, 
and steam navigation, and errors of navigation throughout thls charter party 
always mutually excepted." 

The relevant quarantine laws and régulations under which the 
United States quarantine authorities detained the vessel were as fol- 
lows : 

"68. Vessels arriving under the foUowiug conditions sJiall be placod in 
quarantine: * * » 

"68 (b). Any vessel wliich the quarantine offlcer considers infected. 

"68 (c). If arriving at a port south of the southern boundary of Maryland in 
the season of close quarantine, May 1 to Noveniber 1, directly or via a North- 
ern port, from a tropical American port, unless said port Is known to be free 
from yellpw.fever." 

"74. After a vessel lias been rendered free from infection, it may be fur- 
nished TVitha fresh crew and rel.eased from quarantine, while ail or part of 
the personnel are detained. Under thèse elrcumstancos the quarantine oHiccr 
must exercise the greatest care that the vessel shall not beconie reinfecred, 
especiallyby contact with persons in quarantine or iiifected objects." 

"102. For the pnrpose of thèse régulations, five days shall be consldered as 
the i>eriod of inenbatioii of yellow fever." 

"104. For the destruction of mosquitoes there shall be a preliminary and 
simultaneous fumigation of ail parts of the vessel l>y sulphur dioxide gas. In 
cablns containiug articles liable to damage by sulphur dioxide, pyrethrum 
powder may be burned Instead." 

"106. Tlie personnel of the vessel shall be detained flve days from comple- 
tion of disinfection, or if tliey bave been removed before disinfection of the 
vessel, their détention shall begin from last possible exposure to Infection. 

"If cases of yellow fever hâve oecurred aboard, the time of détention at sta- 
tions south of the southern boundary of LIaryland must be extended to six 
days." 

We hâve held in the case of Tweedie Trading Co. v. George V. 
Emery Ce, 154 Fed. 472, 84 C. C. A. 253, that a deficiency of men 
may be constructive, e. g., inability to work because of quarantine 
régulations; and in Clyde Commercial Steamship Co. v. West India 
Steamship Co. (C. C. A.) 169 Fed. 275, that a distinction between the 
vessel and her crew may be made for quarantine purposes. Such a 
distinction appears in the régulations under considération. Under 
68(b), 68(c), 74, and 104, a vessel may be rendered free from infec- 
tion by fumigation and released, if a new crew be furnished ; otlier- 
wise, she may be detained for five days longer for the purpose of ob- 
servation of the personnel. The fumigation of this vessel was com- 
pleted September llth at 4 p. m., and the subséquent détention of five 
days was due entirely to the personnel. There was, therefore, a con- 
structive deficiency of men within article 16 of the charter, which ex- 
pressly causes hire to cease for that time. The exception in article 
17 of the restraint of princes, rulers, and people does not apply to the 
catégories mentioned in article 16, as we hâve held in the case of the 
Clyde Commercial Steamship Co., supra. 
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The District Judge held that the quarantine officer had no légal au- 
tliority to subject the vessel to quarantine, and therefore that the dé- 
tention was unlawful, within Northern Pacific Railway Co. v. Ameri- 
can Trading Co., 195 U. S. 439, 25 Sup. Ct. 84, 49 L. Ed. 269. Under 
the view we hâve taken of the case this conclusion is immaterial ; but 
the record shows that the officer had authority to detain the vessel 
under 68(b) if he considered her infected, and under 68(c) because she 
came from a tropical American port between May Ist and Novem- 
ber Ist. The word "American" in the régulation cannot refer to the 
United States, which lies entirely above the tropics, but we think must 
be understood as referring to the continent of America or Western 
Hémisphère. Havana, the port from which the vessel came, is within 
the tropics; that is, the space between 23° 27' north and 23° 27' south 
latitude. 

The decree is modified by directing the District Court to enter a 
decree in favor of the libelants for hire for Qy^ hours ; costs of Dis- 
trict Court to libelants, and costs of this court to respondent. 



McCABE V. PATTON et al. 
(Circuit Court of Api^eals, Tliird Circuit. Novemlier 29, 1909.) 

No. 10. 

^ANKRUPTCÏ (§ 317*J— PrOVABLE CLAflIS— STIPULATION IN NOTE FOR ATTOB- 
NEY'S FEES— "FIXED LlAlilLITY." 

The tiolders of notes givcn hy a bankrupt, containing warrants of at- 
torney and stipulations for tlie payment of attomey's fées for services 
rendered in the premises and collectiug the same, tools judgmeuts ou the 
notes, whicli were not due, a few days before the bankruptey, after which 
they proved the notes in banliruptey, together with claims for attorney's 
fées. Held, that inider the law of Pennsylvania, by which such stipula- 
tions for attorney's fées are held not to create a "fixed liability" on the 
part of the debtor, but only a liability for reasouable fées for services 
rendered, not exceeding the amount stipulated, the creditors were not 
entitled to the allowance of the fées ciaiuied ; there being no proof of any 
collection service rendered which entitled theni to indemniflcation. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 317.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of Joseph G. Beale, bankrupt. Appeal by Sydney J. 
McCabe, trustée, from an order allowing claims for attorney's fées 
to W. D. Patton, the Arm,strong County 'Trust Company, the Farmers' 
National Bank, and the Merchants' National Bank, creditors. Re- 
versed. 

Harry B. Wassell, for appellant. 
J. Claude Bedford, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by the trustée 
in bankruptey from an order of the District Court confirming a report 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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of thè référée, wherein the référée had allowed certain attorney fées 
on judgments against Beale, the bankrupt. The facts of the case are 
as follows : 

The Farmers' National Bank of Kittanning, Pa., and the other ap- 
pellees, owned four notes, signed by Beale, containing warrants of 
attorney and stipulations for payment of attorney's fées for services 
in the premises and collecting the same. Two of the notes were pay- 
able on demand after date, and the other two were not due when, on 
February 17, 1908, without demand for payment, judgments were en- 
tered thereon against Beale in the common pleas court of Armstrong 
county for the debt, interest, and attorney's fées provided for in said 
notes. On February 22, 1908, and before the time notes were due, 
Beale was adjudged bankrupt. Thereafter the appellees presented 
claims for the amounts of their several debts, aggregating some 
$18,000, together with $900 attorney's commissions. The trustée ob- 
jected to the allowance of the attorney's commission, which objection 
was overruled. The referee's action thereon having been approved, 
and his report confirmed, this appeal was taken. 

It will be observed that objection is not taken to the allowance by 
the référée of the money represented by the notes, but is confined 
wholly to the appellees proving the attorney's fées on such notes in 
addition thereto. The claim thus made on the note must meet the 
requirements of being "a fixed liability as evidenced by * * * an 
instrument in writing absolutely owing at the time of the filing of 
the pétition against him." Turning, therefore, to the question whether 
there existed a fixed liability on Beale to pay thèse commissions when 
the pétition was filed against him, we are of opinion he was not, in 
view of the, Pennsylvania décisions, which hold that such commissions 
on notes and mortgages are not fixed liabilities to the payée of a note, 
but are in the nature of penalties for his idemnification for expense of 
collection. The record in this case shows that the appellees based their 
claims on the notes they held and copies of which they filed as part 
of their claims. While the proof of claim refers to the fact that judg- 
ments were entered on thèse notes a few days before bankruptcy, yet no 
exemplifications of said judgments accompanied the proof or are now 
before us in the record. Looking, then, at the facts as disclosed by the 
record, we treat thèse as claims made on notes, which course is in ac- 
cord with what was said in Boynton v. Bail, 131 U. S. 466, 7 Sup. Ct. 
983, 30 L. Ed. 985 : 

"Notwithstandliig the change in Its form from that of a simple contract debt. 
or unliquidated claim, or whatever Its charaeter inay hâve been, by merger 
iiito a iudgment of a court of record, it still reniains the same debt on which 
action was brought in the state court and the existence of which was i)rovable 
in banlîruptcy." 

Without discussing the authorities at length, it suffices to say the Su- 
prême Court in Daly v. Maitland, 88 Pa. 384, 33 Am. Rep. 457, in 
which Robinson v. Loomis, 51 Pa. 78, was reversed, held : 

"The court, from practical knowledge of professional worli, are able to say 
In every particular case what ought to be the compensation or rate of commis- 
sions for collecting a debt by suit. Whatever is stipulated beyond a reasonable 
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rate shouM be relieved against upon équitable prineiples. Certainly no cer- 
tain commission can be determined upon to be applied to ail cases." 

This view was followed in Imler v. Imler, 94 Pa. 374, where it 
was said : 

"The obvions Intention in this and like stipulations In instruments for the 
paynient of money is that the créditer shaJl be indemnifled for his reasonable 
expense of oounsel fées in coUectlng the money; that is to say, where it be- 
comes necessary to employ counsel to collect the money, the debtor shall be 
subjeeted to the expense tbereof not exceeding the agreed limit. It was never 
intended, nor can we permit such a clause to be used, to compel a debtor to 
pay attomey's commissions where the latter does not dispute the claim and 
pays at maturity. In such cases there is no necessity for the Intervention of 
an attorney. Where, however, an attomey has been employed in good faith 
by reason of the neglect or refusai of the défendant to pay, the fact that the 
money has been paid to the attomey without exécution does not relieve the 
défendant from his agreement to pay reasonable attorney's commissions, for 
the reason that the creditor's liability to the attorney has attached." 

Applying thèse prineiples to the case before us, we are of opinion 
the case must be reversed. The claimants offered no proof of any col- 
lection service rendered before the date of the bankruptcy which enti- 
tled them to indemnification, and the référée, therefore, had proof 
of no such fixed liability in référence to thèse commissions as war- 
ranted their participation in the bankrupt's estate. 



SAriR et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. November 9, 1009.) 

No. 23. 

Cbiminal Law (§ 370*) — Evidence— Eviuence of Similab Offenses. 

In a prosecution under Act March 3, 1875, c. 144, § 2, 18 Stat. 479 (U. 
S. Comp. St. 1901, p. 3676), for knowingly receiving property stolen from 
a navy yard of the United States, on the question of knowledge, évidence 
is admissible to show that the défendant had received and purchased ar- 
ticles of the same gênerai character stolen from such navy yard at other 
times. 

|Ed. Note. — For other cases, see Criminal Law, C«nt. Dig. | 825; Dec. 
Dig. § 370.*] 

In Error to the Circuit Court of the United States for the Eastern 
-District of New York. 

Israël Sapir and Rose Sapir were convicted of receiving stolen prop- 
erty, and bring error. Afifirmed as to Israël Sapir, and reversed as to 
Rose Sapir. 

This cause cornes hère upon a writ of error to review a .pulgnient of the 
Circuit Court, Eastern District of New York, convicting Israël Sapir and Rose 
Sapir of a violation of the provisions of Act March 3, 1875, c. 144, § 2, 18 
Stat. 479 (U. S. Comp. St. 1901, p. 3670), which forbids the receiving of any 
property stolen from the United States, with knowledge that the same has 
lieen so stolen. The indictment contained three counts, but for some reason 
which is not explained the second and third counts were withdrawu from the 
considération of the jury. 

»For othei- cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexarî 
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F. S. Chilton, for plaintiffs in error. 

Wm. J. Youngs (S. B. Strong, Asst. U. S. Atty., of counsel), for 
the United States. 

Before LACOMBE, COXE. and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The first count, which is the only one 
before us, charged that on August 3, 1908, at the borough of Brook- 
lyn, défendants did knowingly, willfully, and unlawfully receive and 
conceal certain property, to wit, certain brass composition, which had 
been theretofore stolen from the United States and from the United 
States navy yards in Brooklyn, défendants knowing that said property 
had been so stolen. 

Errer is assigned to the admission of testimony as to transactions 
had with the défendants by a person other than the one who sold 
the stolen pièce of brass. It is also contended that, such évidence 
being eliminated, there was not sufficient to send the case to the jury, 
and that a verdict of acquittai should bave been directed. 

The testimony as to the pièce of brass v^^as given by the witness 
Ready. He testified that at ail the times referred to he was employed 
in the navy yard, and that he first saw both défendants in their junk 
shop, which was about three blocks from the Sand street entrance of 
the navy yard, about two weeks before the 4th day of August, 1908. 
He went into the shop, taking a few things with him. He does not 
say what they were. He sold them to the man, the woman being prés- 
ent, for 24 cents. On August 3d he again went into the shop with 
some old rubbish or junk, including the particular brass casting, which 
witness said was government property "found" by him in the ditch in 
the navy yard. He was working in the navy yard that day, went out 
for noon, and then went into the junk shop. He did not see the wo- 
man at ail that day. He did see Israël Sapir, to whom he gave the 
stuff. Israël weighed it and gave him 18 cents for the lot, not asking 
him for his name or address. This évidence fails to connect Rose 
Sapir in any way with this particular brass casting, the subject of the 
first count; and, since the other counts were eliminated before the 
cause was sent to the jury, we think they should hâve been instructed 
to acquit her. 

Having shown by the witness Ready the receipt of property which 
the witness had stolen from the United States, the government under- 
took to show facts and circumstances from which the jury might infer 
that, when Israël Sapir received the brass casting, he knew it had been 
so stolen. It was shown that one Cunningham was also a navy yard 
employé; that on several diflferent days in July and August, about the 
noon hour, he was seen to go from the navy yard to the junk shop, 
where he remained for about five minutes, and then returned to the 
navy yard. Sometimes he went in the front entrance, sometimes in 
what was called the "hall entrance." On each occasion his coming 
was apparently watched for. Either one or other défendant — usually 
the woman— was outside the door looking up and down the street, and 
when Cunningham got within about half a block the watcher went 



SAPIR V. UNITED STATES. 221 

inside and closed the door. On August 4th Cunningham entered the 
shop in the usual way and was promptly foUowed by détectives, wlio 
seized tiim and took from him three brass castings, which were hung 
on a string from his neck under bis shirt. The défendant Rose Sapir, 
being asked by one of the détectives liow many times Cunningham had 
been there, stated that she had never seen him before, and immediately 
afterwards addressed him by his fîrst name. Varions articles, identi- 
fied as navy yard property, were found in the shop. In the af ternoon 
of August 3d one Anderson was arrested in the shop, where he had 
just brought three pièces of lead, which he had taken from one of the 
battleships in the yard. He took them out of his hat, and gave them to 
Israël Sapir, who weighed them, and gave him 24 cents for them. 

It is contended that ail the évidence pertaining to Cunningham and 
to the exhibits taken from him should hâve been stricken out on mo- 
tion, on the theory that a person cannot be convicted of one offense 
upon proof tending to show that he committed another. But it is 
well settled that in cases where the charge is of uttering forged notes, 
or passing counterfeit money, évidence as to other offenses is admis- 
sible, and "upon an indictment for receiving stolen goods évidence is 
admissible that the prisoner had received, at various other times, différ- 
ent parcels of goods, which had been stolen from the same persons, in 
proof of the guilty knowledge of the prisoner." Per Story, J., in 
Bottomley v. U. S., 1 Story, 135, Fed. Cas. No. 1,689, cited with ap- 
proval in N. Y. Mut. Life Ins. Co. v. Armstrong, 117 U. S. 599, 6 
Sup. Ct. 877, 29 L. Ed. 997. 

We think no error was committed in sending the cause to the jury 
on this proof, and we cannot disturb their fînding. Indeed, we see 
no grounds for doing so. 

The judgment is reversed as against Rose Sapir, and affîrmed as 
against Israël Sapir. 
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J. W. OALNAN CO. v. DOHERTT et al.t 

(Circuit Court of Appeals, First Circuit November 3, 1009.) 

No. 831 

Bankbuptot (§ 71*)— Adjudgino Bankbupt Eithkb the Eeai. Owneb ob Tirœ 
Nominal Owner. 

Where a ooi^poratlon, whlch was the apparent owner of a business of 
the class whlch is wlthln the purvlew of the bankruptcy statutes, contract- 
Ing liabilities as such, Is allowed to continue apparently as the principal 
by uuknown équitable owners, credltors may sue, on the rules of the com- 
mon law, against elther the corporation or the unknown équitable owners 
when discovered, and, therefore, elther may be proceeded against by an 
Involuntary pétition in bankruptcy. 

[Éd. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 71.*] 

Appeal from the District Court of the United States for the District 
of Massachusetts. "~^ 

In the matter of J. W. Calnan Company, bankrupt. From an order 
of adjudication, the bankrupt appeals. Affirmed. 

Clarence F. Eldredge, for appellant. 

John H. Blanchard (M. M. Harris, on the brief), for appellee 
Doherty. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges 

PUTNAM, Circuit Judge. In this case the J. W. Calnan Company, 
corporation, was adjudicated a bankrupt by the District Court on an 
involuntary pétition, and thereupon the corporation appealed to us. 
The adjudication was based upon a payment made to M. H. Curley & 
Co. The proposition urged on the District Court, and also on us, by 
the appellant, is as foUows : 

"Shortly, the appellant contends that M. H. Curley & Oo. were never a cred- 
itor of it ; that It never owed M. H. Curley & Co. anything, hence there could 
be no préférence, and no act of bankruptcy ; and it is confidently asserted that 
upon this ground alone the appellant Is entltled to a reversai of the judgment 
of the court, adjudlcatlng it a bankrupt" 

By "it" is intended the appellant. The payment referred to was 
actually made by the corporation by its check on the First National 
Bank of Boston to the order of the creditors. Nevertheless, it is said 
that the real debtor was Mr. Wise. The business to which the account 
paid related was a retail liquor business at the store No. 321 Tremont 
Street, in Boston, and the merchandise which the account represented 
was delivered at that store, which the bookl<eeper for Curley testified 
was the store of J. W. Calnan Company, as he understood it The 
case, however, is determined by applying the pfinciple that one who 
crédits an agent, who, by the consent or with the knowledge of his 
principal, is transacting the principal's business in his own name — 
that is, the name of the agent — may ordinarily pursue for payment the 
agent, or the équitable owner who lies behind the agent. 

J. W. Calnan Company, the corporation, was organized under the 
laws of Massachusetts in january, 1902. The certificate of organiza- 

•For otber cases see same topic & i ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled January 12, 1819. 
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tîon shows that at that time it had merchandise to the amount of 
$2,000, fixtures to the amount of $1,500, and cash, making iip in the 
whole $10,000. While there is no direct proof that this merchandise 
was the merchandise then at the store 321 Tremont street, there is 
enough to satisfy the court, which may draw inferences as a jury may 
draw them, as also the District Court might do, that this merchandise 
was the same stock of goods remaining, or continuing by renewai, 
which existed at the store No. 331 Tremont street at. the dates when 
the transactions to which this proceeding in bankruptcy relates took 
place. It also appears that, at those dates, the daily cash receipts at 
that store, and the ordinary disbursements made there, were deposited 
in the name of J. W. Calnan Company in the First National Bank, 
and paid out on its checks. The record also fails to disclose that there 
was; ever any transfer by J. W. Calnan Company of the stock of mer- 
chandise or business which we hâve described. 

It is true that behind the J. W. Calnan Company there were varions 
persons who seemed to be active in carrying on the business, and who 
made transfers one to the other. Among thèse were J. W. Calnan & 
Co., a copartnership, Wise, one Sullivan, and perhaps others. Never- 
theless, as we hâve said, no transfer from the J. W. Calnan Company, 
the corporation, is shown by the record. Therefore we may inf er, as 
we hâve also said, that the business was transacted, either purposely 
or by acquiescence, in the name of J. W. Calnan Company; so that, 
whoever may hâve been from time to time the équitable owners of the 
property involved, and whatever transfers there may hâve been be- 
tween them, the rule of law which we hâve stated applies, and M. 
H. Curley & Co., and other creditors, had the option to prosecute claims 
against the corporation involved hère, or against the équitable owners 
of the stock of merchandise and business. Therefore, so far as this 
proposition is concerned, the adjudication was properly made. 

At the last moment the proposition was made to us by the appellant 
that there was in fact no préférence, even if the debtor was the J. W. 
Calnan Company. This, howver, has not been submitted to us, either 
orally or on brief, in such a way as, if we gave considération to it, 
would reHeve us from making an original investigation for ourselves 
of the considérable proofs which the record contains. If the appellant 
intended to raise this point earnestly, it was its duty to bave brought 
out the facts by brief as required by our rules. As this was not done, 
we décline to give this view of the case considération. 

A brief has been passed us on the question of costs ; but, as the case 
results, whatever question there is, if any, can be setded on appeal from 
the taxation of the taxing master. 

The judgment of the District Court is affirmed, and the appellees 
recover their costs of appeal. 
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WESTERN ENGINEEUING & CONSTRUCTION CD. et al. T. RISDON 
IRON & LOCOMOTIVE WORKS. 

(Circuit Court of Appeals, Nintli Circuit November 12, 190&.) 

No. 1,696. 

1. Patents (§ 176*) — Consteuction of Olaims— Gold Dredger. 

In the Postlethwalte patent, No. 622,532, for a gold-dredging apparatus, 
claim 3, which contalns as one élément of the combination "a perforated 
spray pipe leadlng Into the separator or grizzly f rom the lower end there- 
of," the statement of the location of such pipe as entering the grizzly at 
the lower end thereof Is In the nature of a mère description, and is not a 
limitation of the claim to that précise construction. (Ross, Circuit Judge, 
dissenting.) 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 230%; Dec. Dig. 
§ 176. ♦! 

2. Patents (§ 328*)— Infringement— Gold Dredger. 

The Postlethvvaite patent. No. 622,532, for a gold-dredging apparatus, if 
conceded validity, is extremely narrow. and its essence is the direct de- 
livery of material from the grizzly with force upon the coUectlng tables. 
As so construed, helû not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of CaHfornia. 

Suit in equity by the Risdon Iron & Locomotive Works against the 
Western Engineering & Construction Company and the Central Gold 
Dredging Company. Decree for complainant, and défendants appeal, 
Reversed. 

Charles P. Eells, W. S. Goodfellow, arid Francis W. Parker, for 
appellants. 

N. A. Acker and William F. Booth, for appellee. 

Charles W. Slack, John H. Miller, and William K. White, amici 
curise. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District. 
Judge. 

ROSS, Circuit Judge. This suit was brought fortihe alleged in- 
fringement of claim 3 of certain letters patent, numbered 623,533, 
dated April 4, 1898, for certain new and useful improvements in gold- 
dredging apparatus alleged to hâve been invented by Robert H. Post- 
lethwaite, who was the appellee's assignor. The patent déclares : 

"This invention relates to certain new and useful improvements in tbat 
class of dredgers known as 'gold dredgers,' or those used for the recovery of 
gold or preclous métal from the beds of rivers or streams; and the improve- 
ments consist in the arrangement of parts and détails of construction, as will 
be hereinafter fully set forth in the drawings and described and pointed out 
in the spécification. The object of the invention is so to construct the dredge 
that the working of the river bottom may be accompllshed with the minimum 
expense, in order that river beds may be successfully and profltably worked 
where the percentage of gold or preclous métal is very small per cubic yard, 
or such beds as cannot be used to advantage with the dredgers now in use, 
owing to the f act that the expense attached to the working of the machine is 
greater tlian the value of the material recovered. 

•For other cases see same topic & % nBmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"In order fully to comprehend the Invention, référence must be had to the 
accouipanying sheets of drawings, wlierein 11g. 1 is a side view in élévation, 
showing tbe machine or dredge in working position wlttiln a river ; Fig. 2 is 
a top plan view of tlie dredge; Fig. 3 is a vertical sectional vievr o£ the ro- 
tary grizzly, sliowing the water pipe in élévation. 

"ïhe letter A is iised to indieate the dredge boat, which carries the herein- 
after deseribed mecbanisin. To the lower cross-pieces, a, of the uprights, A', 
placed somewhat to the rear of the dredge boat center, is fulcrumed by the 
rod, a', the ladder, A^, which ladder works vertically in the ladder way, A3, 
fornied in the torward end of the boat. ïhis ladder is raised and lowered by 
nieans of the cable, B, connected to a cross-beam, 1, supported by uprights, 2. 
This cable runs under sheave, 3, connected to the lower end of the ladder, A2, 
by the arm, 4, and over sheave, 5, suspeiided from the cross-beam, 1, and the 
free end thereof is connected to a suitable wlnding druni, which is driven by 
sultable connections froni the engine of the boat. As the cable is wouud upon 
or slaekened from the drum, the ladder, A2, is raised or lowered. The ladder, 
A2. supports the endless chains, 6, which work ôver the roUs. 7, and over rolls 
or drums, 8, secured upon the eross-shaft. 9. working in bearings of cross- 
pieces, 10. Thèse chains carry tlio cutting. scooping, or exeavating buckets, 
11, which eut into the bottom, B', of the river or stream, and carry the eut 
soil upward to the dredger. The chains carrying the buckets with their load 
are prevented from sagging by means of the supporting rolls, 12, journaled 
at given intervais along the ladder, A2. 

"At any given point on the boat or dredger is located the boiler. B2, the 
steam of which is conveyed to the engine, B^, by tlie pipe, B*. On the shaft, 
C, of the engine are mounted the belt wbeels, C, O. The larger beit wheel, 
C, transmits its motion to the belt wheel, D, mounted upon the shaft, D', of 
the force pump D2, by means of the belt, Ds, wbile the belt wheel, 02, has 
its motion transmitted to the belt wheel, E, mounted upon a cross-shaft, B', 
by belt, E^. The cross-shaft, E', works in bearings of the standards, B*, se- 
cured to the boat (only oue being sbown). and upon said cross-shaft is also 
mounted, directly behind the belt wheel, E, a second belt wheel (not shown), 
which is connected with the belt wheel, F, mounted upon the cross-shaft, F', 
by the belt, P2. Consequently the motion of shaft, K'. is transmitted to the 
shaft, F'. Upon the cross-shaft, F', is mounted tbe pinion, F*, which meshes 
with the gear wheel, F», secured upon the cross-shaft, 9. By means of the 
mechanism just deseribed, the movement of the engine shaft is transmitted 
to the cross-shaft, 9, so as to impart travel to the endless chains, A2, carrying 
the exeavating buckets, 11. As the buckets, 11, are earried by the travel of 
the endless ehain carriers over the drums or rolls, 8, the contents thereof are 
emptied upon a runway or trough. G, which leads the material into the rotarj- 
'grizzly,' G', through the forward open end thereof. This grizzly is set at 
a slight incline, and it is forraed of meshed or reticulated material, being cylin- 
drical in cross-seerion. To the upi>er end thereof [U'eferably is formed the eog 
ring, G2, which through suitable connections (not shown) is driven from the 
cross-shaft, 9, so as to j-otate the gi-izzly. Into the lower open end of said 
grizzly projecta or extends the upper end of the water supply pipe, H, which 
leads from the snctiou pump, D^. This pipe extends, preferably, the entire 
length of tbe grizzly, and Is run near the top thereof, being perforated through- 
out its length within the grizzly, so as to spray its water onto the material 
entering the grizzly. The water flowing from this pipe into the grizzly serves 
to thoroughly wash and separate the material entering therein from the trough 
or runway. G, and to force the flner material from the grizzly onto the sep- 
arating tables or platforms, II', arranged below the grizzly. The said grizzly 
is heUl in position by the supporting frauie, 112, and as the sanie is arranged 
at an incline it is obvions that as the same is rotated the heavier particles, 
such as stones and foreign substances too large to pass through the openings 
of the same. will eseape from the lower open end thereof, onto an inclined plat- 
form or chiite, H'', arranged at that end of the grizzly. 

"The separating tables or platforms. H', are arranged at a graduai Incline, 
and exteiid from beneath the grizzl.v to each side thereof. Of the tables or 
platforms there are a séries arranged one above the other. Conseiiuently the 
water and the flner material flowing from the grizzly fall ujwn the first of 
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the Inelîned tables or ylatforms, passing thereover flow onto the next, and so 
on untU they pass off of the lower set of tables or platforms. As the fine goM 
or precious métal Is contained in the material flowing from the grizzly, the 
saïue wdll be gathered or coUected as the material is passed over the separat- 
Ing tables or platforms. The water and the base material passing from, the 
last set of tables or platforms enter the sluiceways, K, K' as indicated by 
arrowa, d, and flnally discharge into the sump or well, K2, formed in the beat 
or dredge (preferably at its stem eud). From this well the base material and 
the water are ralsed into the pump, K3,.through the stand pipe, K^, and 
forced through the discharge pipe, K^, onto the embankment, thus being pre- 
vented from flowing baclt Into that portion of claim bottom being dredged, 
while the heavier material, flowing from the trough, Hs, Is emptied into buck- 
etsj I, secured to the elevator, I', and elevated and discharged by the buckets 
into a runway, I2, whlch conveys the same onto the embankment. The ele- 
vator, 1', Works over the rolls or wheels, h, h', secnred witliln the upper and 
lower ends of the ladder, is. whieh ladder [Une missing] -tion is imparted to 
the endless elevator by. any snil'able mechanism driven from the angine, I*, of 
the pump, K3. The discharge pipe, Ks, is connected to the pump, K», by a 
swivel joint, h2, so as to be free to move in any direction, and it is raised and 
lowered by means of the cable, k, attaehed thereto, while the ladder, Is is 
raised and lowered by the cable, k2. The water for washing the material 
tiowlng into the grizzly Is drawn from the river Into the suction pump through 
the pipe. L. 

"As tfius constructed, the entire opération of dredging and recovering the 
gold or precious métal from the rlver's bottom may be conducted with very 
llttle help, as the entire working of the machine is automatlc, and as the 
worked material is carried and deposited upon the rlver's bank there Is no 
danger of the working material flowing back into the pocket or hole being 
dredged and reworked, which would be a useless loss of time and expense. 
Having thus described my Invention what I claim as new, and désire to se- 
cure protection in by letters patent, Is: * * * 

"3. In an apparatus for dredging and separating the dredged material, the 
combination, with a boat or platform, of a rotary grizzly or separator mounted 
thercon, devices for Impartlng rotation thereto, means for excavating and 
elevatlng the excavative material and discharging the same directly into the 
rotary grizzly or separator, a perforated spray pipe leading into the separator 
or grizzly from the lower end thereof, a pump for forcing water into said pipe 
and through its perforations and under dislntegrating pressure onto the ma- 
terial fed into the grizzly or separator, collecting tables arranged below the 
separator or grizzly and by means of which the sépara ted métal from the 
dredged material Is recovered." 

Not only does the patent show upon its face that it is not one of 
a pioneer character, but the évidence introduced in the cause shows 
that long before the application for the patent was filed by Postle- 
thwaite, which was on the 6th day of July, 1897, apparatus for gold 
dredging was described in printed publications, and was publicly used 
in this country, so nearly the same as the invention claimed in the 
aforesaid claim 3 of the appellee's patent as, if not in truth amounting 
to anticipation, certainly confines the patent hère in question within 
very narrow limits. The opinion of the court below shows that the 
trial judge was very much in doubt in respect to the validity of the 
patent, and the file wrapper introduced in évidence shows that ail the 
expert examiners of the Patent Office held that the appellee's appa- 
ratus constituted no invention, although the Commissioner of Patents 
held otherwise and awarded the patent sued upon. 

For the purposes of this case I shall assume its validity. Whether 
or not the évidence shows any infringement upon the part of the 
appellants dépends upon the true construction to be placed upon 
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the claini of the patent alleged to hâve been infringed, to wit, daim 
3 above set out. It consists, as will be seen by its perusal, of seven élé- 
ments, ail of which were confessedly old, to wit: (1) A boat or plat- 
form; (3) rotary grizzly or separator; (3) devices for imparting 
rotation thereto; (4) means for excavating and elevating the ex- 
cavative material and discharging the same; (5) a perforated spray 
pipe ; (6) a pump for forcing water into such pipe, through its perfora- 
tions, onto the material fed into the grizzly or separator; and (7) col- 
lecting tables by means of which the separated métal from the dredged 
material is recovered. If there be anything converting such aggrega- 
tion of old éléments into a patentable combination, it must necessarily 
be one or more of the additions to or limitations upon the second, 
foiirth, fifth, sixth, and seventh of the éléments just mentioned; that 
is to say, the rotary grizzly or separator claimed is mounted on the 
boat or platform, the means for excavating, elevating, and discharging 
the excavative material claimed discharges such material directly into 
the rotary grizzly or separator, the perforated spray pipe claimed 
leads into the separator or grizzly from the lower end thereof, the 
pump for forcing water into the said pipe and through its perforations 
onto the material fed into_ the grizzly or separator is under disintegrat- 
ing pressure, and the collecting tables, by means of which the separated 
meta! from the dredged material is recovered, are arranged below the 
separator or grizzly. 

I agrée with counsel for the appellants that each and ail of those 
limiting clauses in the claim are in the same category. It seems to be 
conceded by the appellee that ail of them are essential parts of the 
claim, except that limiting the location of the perforated spray pipe, 
as to which it contends that it is not an essential part of claim 3, in 
which view it was sustained by the court below. That court, in its 
opinion, after referring to the fact that the spray pipe of the appel- 
lants' machine is introduced into the grizzly from the upper end 
thereof, instead of the lower end, said : 

"It is claimed tliat by reason of the cliaracter of the patent (that is, by 
reason of the manner of describing it in the claim, and by reason of the his- 
tor.y of the claim in its passage through the Patent Office) it must hâve a 
strict construction, and be limlted strletly to the description hère given — a 
perforated spray pipe leadlng into the grizzl.v 'from the lower end thereof,' 
and, as so construed, that their machine or device is not an Infringement of 
that claiui, I hâve examined the question, as I hâve ail others, vvith a great 
deal of eare. I am unable to coïncide with the vlevvs of défendants as con- 
tended for, Of course, the claim must be strietly limited to the varions élé- 
ments that are set forth therein; but I do not regard thls language as enter- 
ing into or disclosing an élément in the makeup of the machine. I thinJs, as 
contended by the complalnant, It is more in the nature of a niere description, 
one of those things which merely tends to disclose the idea of the inventer or 
designer at the time as to his then conception of what was the best way to 
introduce the particular feature of the device, but not that he Intended to 
bind himself thereby in such a way as to be precluded from varylng that meth- 
od of construction, should expérience or conditions show the necesslty or de- 
sirability for such a change. I do not, as I say, thinls that feature can be re- 
garded as an élément of the claim by which complainant is limited; and I 
find upon an examination of the opinion by the Commlssioner, in overrullng 
the board of examlners in their rejection of the patent, that he entirely ig- 
nores that descriptive feature in this claim in his opinion. The allowance of 
the patent had a very long and hotly contested passsige through the Patent 
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Office. As originally preferred, it was rejectecl, and then the claim was 
amended and rejected again by the board of examiners. It may hâve been re- 
jected more than once. I do iiot reniember as to that ; but at any rate it weut 
to the Commissloner of Patents on appea], aud the Commissioner, in arrlving 
at his conclusion that a patent should issue, pays no attention to this feature 
of the claim, wlaich is couiited uimu to support this défense. In tliis I tliiuk 
he was correct, and I am satisfied that that contention cannot be sustaiued." 

As has been seen, the perforated spray pipe of claim 3 of the ap- 
pellee's patent has two Hmitations in respect to its location : First, it 
enters the grizzly; and, second, it enters it from its lower end. The 
Mining and Scientific Press, of date October 8, 1887, introduced in 
évidence, gives this description of a gold dredger, which Postlethwaite 
admits in his testimony he had seen long before the making of his 
claimed invention: 

"A short distance above Alexandra there is a large double action steam 
dredge at worli, which has uow been employed in dredging the bed of the 
river for about four years. It was constructed by Messrs. Kiucaid aud Mc- 
Queen of Dunedin, and is, well adapted for excavating auriferous drlft from 
the beds of rivers. Indeed, this dredge is the most complète (although far 
from being perfeet) that has yet been employed in gold mining in the eolony. 
and from what I could learn has been successful in obtaining sufflcient gold 
to pay the proprietors for their outlay. Not enly is the dredged material 
lifted, but the whole of it is washed on board. Crédit is due to the manufac- 
turers of the dredge for the ingénions nianner In which everythiug Is placed 
S() as to economize labor. There are three men on each shift, and the dredge 
is kept continually at work day and night, stopping only on Sundays, and 
wlien it is absolutely necessary for repairs. After lifting the wash dirt out 
of the river, aud emptying it Into a hopper, tlie dredged material goes through 
a revolviug screen, and is washed on board; the large stoues passing beliind 
tlie dredge in one ])]ace, and the fine tailiugs In auother. 

"The dredge is G<) feet long, built of iron, haviug two pontoous, one at each 
side, extending the whole length of the hull, and about 2 feet 6 inclies clear 
from the side, so that the total wldth of the hull and pontoons is 2G feet. On 
the deck of , the dredge, fraining is erecte<l to carry the dredglng shaft, hop- 
pers,. aud washing apparatus. There are two sets of buckets and dredging 
ladders, one on each side, which work between the hull and pontoons. Each 
set can be worked separately or together, as required. The buckets are capa- 
ble of lifting 150 tons of stutï per hour, dredging to a depth of 25 feet below 
the level of the water. 

"The dredged material falls into a siioot, which carries it Into a revolving 
cylinder, 4 feet in diameter and 6 feet long, niade of boiler plate and perfor- 
ated with holes 1 inch in diameter. This revolving cylinder has a dip or in- 
clination toward the stern of the dredge of ly^ iuches to the foot On the 
inside of this cylinder short pièces of angle iron ai'e riveted hère and there 
ail around the cyliuder to prevent the stones getting away before they are 
properly washed. 

"AU the fine stuft' passes through the perforated holes in the cylinder and 
falls on to Inclined screens, theuce into ritile boxes, where the gold is coUected, 
and the tailings are carried away clear to the stern of the dredge. The large 
stones and coarse gravel that corne through the end of the revolving cylinder 
jiass into a shoot at the stern of the dredge, and are deposited in the river. 
Water for washing purposes is lifted by a centrifugal pump, and is so con- 
veyed that jets are niadte to play on the screens, thereby washing the stones 
and coarse gravel, and eari-jùng the gold into the riffle boxes. The riflles in 
thèse boxes are made of bar iron, laid on the flat across the box, and placed. 
about three-eighths of an inch apart, having under them, on the bottom of the 
boxes, cocoanut matting. The water coming down thèse inclined tables f orms 
riffles in each of the interstices, and there the gold is deposited. 

"The flrst set of inclined tables are set across the dredge at an Inclination 
from the outside toward the center, where the tables from each of the re- 
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rolvlng screens join onto another Incllned table, whlch carrles the sluiced 
material into the river at the stem of the dredge. The whole of the machinery 
is worked by a vertical Inverted eompound steam engine, having cylinders of 
12-inch and 22-Inch diameter, respectively, and 18-inch stroke, worlcing under 
pressure of 60 pounds to the square Inch. A powerful double cylinder steam 
winch lifts and lowers the dredging ladders, as well as works the mooring 
chains, of whlch there are five in number, viz., three at the bow and two at 
the stem. Bach chain bas its own druin, whlch can be connected or thrown 
out of gear as desired. Thèse are ail under the control of one man." 

In the course of his testimony Postlethwaite was questioned, and an- 
swered, among other things, as follows : 

"Q. You had seen dredges before you ever manufactured this one, you had 
seen or heard of dredges in New Zealand, whlch had a continuons bucket ar- 
rangement for hoisting material, operated by power on board the dredge, a 
chute, or a hopper for conveying this material into the revolving sereen, the 
revolving sereen itself, and the gold-saving tables arranged below the revolv- 
ing sereen to receive the material that came from the sereen ? Ail those were 
familiar to you, were they not, before you ever manufactured your dredge at 
ail? A. Yes. Q. And arranged in tliat way? A. Tes. Q. And ail thèse on 
a movable beat? A. Yes. Q. Or hull? A. Yes. Q. Had you known of any 
device for introducing vvater into tbis sereen? A. No; other tlian from the 
buckets. Q. Other thau the water that accompanied the material? A. Yes; 
other than from Ihe bucket. The old dredgers were very weak, and as a rule 
did not fin their buckets with gravel, and considérable water used to come up 
with It. That is simply to explain the water that was in the sereen. Q. This 
water puddied the material in the sereen as it revolved, and accompanied the 
finer material through the meshes onto the tables, did it? A. Any water that 
there was. But I would like further to explain that. One of the difficulties 
with water coming into a sereen from a bucket is the fact that it does not 
come in a continuons streani, but in large rushes, which used to take some of 
the material right from the sereen and deliver the same into the tail of the 
chute. ïhat is the fundamental mistake of Introducing — Q. By 'right through 
the sereen' you mean at the end? A. At the tail end of the chute. That is 
one of the fundaineutal dilflculties of delivering water from a bucket. Q. 
Was the lower end of the sereen ail closed? A. No, sir. Q. With meshes or 
otherwise? A. No, sir ; it was open for the delivery of tailiiigs. Q. In what 
way did you introduce ^v•ater into this sereen in the machine which j'ou made? 
A. From the spray pipe. Q. In New Zealand — the one which you made in 
New Zealand? A. From the spray jjipe. Q. Phitering at whieh end of the 
revolving sereen? A. I believe from the iower end. Q. How far into the re- 
volving sereen did this spray pipe extend? A. The whole distance. Q. Did 
the spray pipe revolve? A. No. Q. How was it perforated? A. With small 
holes. Q. Where? A. Ail aloug its under side. * * * Q. How was the 
water supplied to the i)ipe? A. By a pump. Q. Under what head? A. Which 
particular dredge are you speaking of, Mr. Eells? Q. The one you made in 
New Zealand ; the flrst one that you made. A. I never askod. I tbink we 
speeded the pump to give about a 12-foot head, the équivalent of a 12-foot 
head. * * * Q. With regard to the Duiiedin dredge shown in the Mining 
and Scientific Press of October, 1887, .you bave suid, in reply to a question 
whother tliere was a spray pipe leading into tbe revolving sereen. that you 
didn't think so.. Do you remember examlning the dredge at tbe time when you 
went aboard of her? A. Not speclflcally; no. I saw it. I looked over the 
dredge. Q. This was before your attention had been called to gold dredging 
as an art, and before you had evolved this device which you bave ret'erred to? 
A. Yes, sir. Q. It was not until three years or more thereafter that you flrst 
evolved your scheme for a dredge? A. I dou't renioniber the exact date I was 
on the I>unedin; but it was before that date. Q. Before what date? A. Be- 
fore 1890. Q. Do you know anything about any spray pipe then ou the Dune- 
din? A. Well, I remeinber that there was a spray pipe outside of the sereen. 
There were some other screens underneath the tabies. They were called tables 
or screens; a sort of seeoudary waslier. Q. You do remember a spray pipe? 
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A. Tes. Q. A few minutes ago I understood you to say that you had never 
known of a spray pipe In connection With any New Zealand dredge until you 
planned your own. A. In a screen. That was slmply for a screen. Q. My 
question was, In or on a screen? A. Well, on a screen. Q. You did know of 
spraying on a screen? A. My understandlng of your question was that you 
were referring to a clrcular screen, as tiiat had been the subject of the exam- 
Ination. Q. And you answered with that understandlng? A. Yes, sir. Q. 
Do you know whether the screens of the Dunedln dredge mentloned. in the 
Mining and Sdentlfic Press of Oetober 8, 18S7, were revolving screens or not? 
A. Tes ; I thlnk there were two revolving screens. Q. And there was a spray 
pipe on that revolving screen? A. No; I don't thlnk there was. It was un- 
derneatb It, undemeath and to one slde. Q. You are qulte positive that It did 
not spray on the screen? A. I don't thlnk It did ; not on the revolving screen. 
I believe there was another screen undemeath; but that I am not certain of. 
Q. V^Tiat was the functlon of the screen undemeath? A. A sort of secondary 
screener. * * * Q. Did you first get the Idea of a perforated spray pipe 
from the Dunedln dredge? A. I could not state." 

Turning to the patent itself, it is seen that the alleged inventer ex- 
pressly déclares that "the improvements consist in the arrangement of 
parts and détails of construction, as will be hereinafter fully set forth 
in the drawings and described and pointed out in the spécification," 
and that the annexed drawings show the perforated spray pipe enter- 
ing the grizzly at its lower end. The file wrapper from the Patent 
Office introduced in évidence in the cause shows that it was only by so 
locating the perforated spray pipe that the claim was allowed. It 
shows that the original claims made no référence to a perforated spray 
pipe. The third claim was stricken out on a référence by the exam- 
iner to a patent to Robinson of September 18, 1894, and claims 3 and 
4 substituted in place of it, in each of which was inserted as an élé- 
ment "a water supply pipe for said screen." Those claims 3 and 4 
were rejected on certain références, whereupon claims 3 and 4 were 
stricken out and claim 3 substituted theref or, as foUows : 

"In an apparatus for dredglng and separatlng the dredged materlal, the 
comblnation, with a boat or platf orm, of a rotary grizzly or separator mounted 
thereon, devlces for Inipartlng rotation thereto, means for excavating and ele- 
vating the excavatlve material and dlscharglng the same direcUy Into the ro- 
tary grizzly or separator, a perforated spray pipe leadlng Into the separator 
or grizzly from the lower end thereof , a pump for forcing water into said pipe 
and through its perforations under dislntegrating pressure onto the materlal 
fed into the grizzly or separator, collectlng tables arranged below the sepa- 
rator or grizzly, and by means of which the separated métal from the dredged 
material Is recovered." 

In support of claim 3 as thus substituted the attorney for the ap- 
plicant contended as f oUows : 

"The f oregoing claim la submitted for the earnest considération of the ex- 
aminer, in View of oral argument thls day had. By the arrangement of the 
spray pipe as eipressed In the foregoing claim, it will be observed that the 
water forced therein reacts, so to speak", and the escape of the water under 
pressure Is throughout the length of the spray pipe at varlous points; the 
strongest Jets issuing from the pipe at its lower end, or the discharge end of 
the grizzly. Thls brlngs the whole force of the stream, and directs the issu- 
ing Jet onto the materlal requlrlng the greater amount of water and force to 
separate the material. As the materlal enters the feed end of the grizzly or 
separator, considérable water is carried therewith, which escapes through the 
mesh of the grizzly ; consequently, as the material is conveyed toward the dis- 
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(iiai'ge CDd of the separator, greater force Is required to properly disintegrate 
tlie saine. Thls feature is not diselosed by a single référence, nor, In fact, does 
eitlier référence disclose the combination of coacting éléments set fortU in the 
above daim." 

The attorney cited in support of his argument letters patent No. 
615,067, granted December 13, 1898, to C. S. Barnett. 

Claim 3, as so substituted, was rejected by the primary examiner, 
from whose décision the case was appealed to the examiners in chief. 
In rejecting claim 3, as the board of examiners did, they cited the 
dredging apparatus described in the Mining and Scientific Press of 
October 8, 1887, already referred to, saying that it included every élé- 
ment of the combination specified in claim 3 of the applicant, except 
■' 'a perforated spray pipe leading into the separator or grizzly from 
the lower end thereof,' and the statement that the water is under dis- 
integrating pressure." The examiners in chief held "that the only 
différence between the applicant's device and that of the publication 
is that he uses a perforated spray pipe leading into the rotary separator 
from the lower end, and discharging water under a disintegrating 
pressure," and, finding, further, that it was "old to introduce a per- 
forated spraying pipe into an inclined rotary cylinder from the bot- 
tom," their conclusion was that there was no novelty in the device. 
In sustaining the patent, as the acting Commissioner did, on appeal to 
him, no référence was made to the location of the perforated spray 
pipe. 

From what has been said in respect to the proceedings in the Patent 
Office, it cannot be doubted that the location of that pipe was inserted 
in the claim for the very purpose of securing its allowance. It was so 
understood by the applicant's attorney, as appears from the quotation 
from his argument above set out, and was so understood by the 
examiners, as also appears from the quotation from their décision that 
I hâve made. In Sargent v. Hall Safe & Lock Company, 114 U. S. 
63, 5 Sûp. et. 1021, 29 h. Ed. 67, it is said: 

"In patents for couibiuatlons of mechanlsm, limitations and provisos, Ini- 
))osed by the inveutor, especially such as were introduced into an application 
after it had been persisteutly re.ieeted, niust be strietly construed, against the 
inventer, and in favor of the public, and looked upou as in the nature of dis- 
clalmers." 

In Walker on Patents, § 187, it is said: 

"Letters patent niay be construed in the light of the contemporaneons In- 
tention of the inventer and of the Patent Office ; and to thls end recourse may 
l>e had to the files of thè aiiplieation paper.s, to see what changes were made 
in tlie description and claims when the application was pending in the Patent 
Office." 

To the same effect is the case of Donchian v. Kingston (C. C.) 138 
Fed. 890, where it is said, on page 895 : 

"It would be unjust to the public, and to ail the parties involved In the con- 
struction of the patent, if a patentée were allowed to 'understandingly and 
deliberately' limit the seope of his patent vvhile he is obtaining It, and were 
aftervvards allowed to escape from his limitation when the patent is construed. 
He ought not to be heard to deumnd one rule of interprétation in the Patent 
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Office and another In the courts. The ordinary prlneij)les relating to the In- 
terprétation of a contract are the priuelples which prevail in construing a 
patent The understanding of the parties to an agreement at the time It is 
made is always held to be of Importance In the construction of such agree- 
ment. Courts often tiud aid in construing a contract by considering what the 
parties hâve said and what they hâve done when the contract was made." 

I am of the opinion, as bas been said, that each and ail of the 
limiting clauses in daim 3 stand upon the same footing, and that none 
of them can be disregarded; and, inasmuch as the record shows that 
the appellant's device bas no perforatëd spray pipe entering the grizzly 
at its lower end, it results that there was no infringement. 

Accordingly the judgment should be reversed, and cause remanded 
to the court below, vvith directions to give judgment for the de- 
fendants. 

GILBERT, Circuit Judge. We are unable to agrée that there was 
error in the conclusion of the court below that the location of the spray 
pipe as entering the grizzly at the lower end thereof is in the nature 
of a mère description, tending to show the inventor's idea of the 
préférable position, and that thereby the claim is not limited to that 
précise description. In the original application for the patent, filed on 
July 6, 1897, the only référence in the claims to a water supply is for 
"a force pump for supplying water into the grizzly to wash and sep- 
arate the material fed therein." In the amendment made on De- 
cember 3, 1898, "a water supply pipe" is mentioned, and in the foUow- 
ing February claim 3 was amended so as to include "a perforatëd spray 
pipe leading into the separator or grizzly from the lower end thereof." 
To support the application, with the amended claims, the applicant, by 
his attorney, made no claim of novelty or of advantage in the f act that 
the pipe entered from the lower end of the grizzly. No such claim 
appears anywhere in the proceedings in the Patent Office. On the 
other hand, the applicant's contention was that his apparatus was dis- 
tinguished from the prior art, in which he said water had been sup- 
plied to the grizzly for the purpose of lubricating only, or for cleansing 
the mesh of the separator wall, and his attorney directed attention to 
the fact that the applicant by the use of his force pump — 

"secures a sufflciently stroiig stream or streaœs from the spray pipe to 
tlioroughly separate and disintegrate the material. ïhis point, we believe, is 
l.)rimarily new with applicant, and is absolntely esseutial to tlie successtul 
workiug of applicant's apparatus." 

This contention was reiterated on the appeal to the Commissioner, 
and it was urged that the apphcant had incorporated in his machine 
the one feature which makes it successful — the introduction of the 
perforatëd spray pipe into the rotary grizzly, so that the work of dis- 
integrating is very completely carried on, and ail the fine material 
allowed to pass through the grizzly directly upon the receiving tables. 
The testimony ail indicates that it is immaterial at which end the spray 
pipe is led into the grizzly, and there is nothing in the file wrapper to 
show that it was upon the spécifie location of the spray pipe as entering 
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from the lower end of the grizzly that invention was found or the 
patent was finally allowed. The objections of the examiner and the 
examiners in chief, upon which the application was rejected, were that 
the invention had been anticipated. The location of the spray pipe was 
treated as immaterial, and in the ruling of the examiner of February 
11, 1899, it was expressly declared to be immaterial, for the reason 
that it made no différence, in securing the water pressure at the de- 
sired point, whether the spray pipe entered from the lower or from the 
upper end ; and in the final ruling of the Commissioner, reversing the 
examiners in chief and allowing the patent, there is no référence what- 
ever to the fact that the spray pipe enters the lower end of the grizzly. 
The Commissioner considered the prior art and the patents which were 
said to anticipate the applicant's invention, and, solely upon the claim 
of the applicant that his apparatus was especially adapted to the re- 
covery of float gold, distinguished it from the prior inventions, which 
the Commissioner said would require changes in position in order to 
produce the resuit sought by the applicant, and in view of the assertion 
of the applicant that his object in forcing the water into the grizzly 
under pressure was to disintegrate or break up the material brought up 
from the bed of the river, and to force the mud and métal through the 
meshes of the grizzly, and thence to the collecting tables located below 
the grizzly, allowed the patent. Said the Commissioner: 

"While the invention may be sliglit, yet I think appellant's claim sliould be 
allowed, that he may hâve an opportunity to show, if his patent be attacked, 
the facts that hâve led the courts to sustain patents for minor inventions.." 

We are of the opinion, therefore, that if there was invention in the 
appellant's combination, and the patent was properly allowed on the 
considérations which moved the Commissioner in granting it, it is 
obvions that there is nothing in the file wrapper to limit the claim in 
controversy to the précise position of the spray pipe therein indicated, 
and that infringement is not avoided by leading the pipe into the griz- 
zly from the upper end thereof. 

AU of the éléments of claim 3 of the Postlethwaite patent, unless it 
be that which calls for collecting tables arranged below the grizzly, 
are old. This fact was pointed out by the Commissioner of Patents 
on the appeal from the board of examiners, and he allowed the claim 
and caused the patent to issue solely upon the feature which was 
brought to his attention, not by the spécifications in the application 
for the patent, but by the argument of the applicant's counsel on the 
appeal, that water was forced into the grizzly, through the perforated 
spray pipe introduced therein, with disintegrating force, so as to break 
the lumps of clay, stones, and sticks, and allow "the métal to pass 
through the meshes of the grizzly onto the tables." In view of this 
feature of the applicant's combination, the contention was made by 
his counsel that he was the first — 

"to devise a machine for successfully and profitably worklng that class of 
material known as flour or float gold, which material cannot be handled by 
the devlces disclosed by the publications or références cited." 
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That the patentée was not the first to introduce, with disintegrating 
force, water through a perforated pipe conducted into a grizzly, is 
shown by the patent to Kirk, in which, as the Commissioner said : 

"The speciflcation states that the water issues into the screen with suffi- 
cieiit force to breali up the lumps of clay and gold fed into tlie cylinder." 

But none of the prior de vices delivered the disintegrated mase within 
the grizzly through the meshes thereof directly onto collecting tables 
located below it. The Commissioner seemed to be particularly im- 
pressed by the argument of counsel that the Postlethwaite invention 
was adapted to saving fine or float gold, and that the machines referred 
to as anticipating it were not so adapted. On the trial in the court 
below, the appellee, to sustain its patent, introduced the testimony of 
one Smyth, an expert, who said that the perforated spray pipe had two 
f unctions — first, as a conduit for water ; and, second, as a conveyor of 
energy — and that the water issuing in fine jets under force through 
the perforations of the pipe served to force the finer material from the 
grizzly onto separating tables below it. He admitted that if the grizzly 
were rotated, and the material supplied with water, the function of 
washing and dissolving would be added to that of the mère receiving 
function of the grizzly; but he testified that, owing to the peculiar 
action which streams of limited diameter or spray hâve upon material 
of diflferent sizes, the gold values in the form of very fine particles scat- 
tered through the mass of materials are sifted out therefrom, and the 
character of séparation which then takes place is radically diflferent 
from that which would take place from the mère introduction of suffi- 
cient water into the grizzly to dissolve the mass thereof. To use his 
own words: 

"In brief, the fine particles of sand and gold will tend to take, and will In 
effect take, a course along the stream Unes, and will be thus driven with force 
onto the tables beueath the grizzly as described in the patent, * * * and 
by the fine particles I mean, of course, the sand, including the values, ahead 
of the larger particles ; and this position of séparation is maintained till the 
tîible bas performed Its functions of recoveriug by its riffles or quicksilver. 
if sueli is used, and bas secured the values." 

Again, he said : 

"In conséquence of the fine cliaraeter of tbe gold, ît will tend to renialn in 
susi)ension, if simply flowed onto it without force. The advantage of deliver- 
ing it with force under the conditious described in the patent is that the fine 
particles are driven down onto the table and become entangled in the fiber in 
the rougli surface of the cocoanut matting ; whereas, if they were not driven 
with force, they would tend to remain in suspension and be carried over the 
expanded métal or riffles, aud so be lost." 

In summarizing the éléments of the patented combination, he said 
that they were (1) a grizzly; (3) a feeder to it; (3) a pump to in- 
troduce water under disintegrating pressure ; (4) a perforated spray 
pipe from the pump into the grizzly ; (5) "gold-collecting tables below 
the grizzly, so as to be within the influence of the energetic stream 
lines from the perforated pipe." The function so attributed by this 
expert witness to the action of jets of water in selecting out particles 
ûf fine gold from a mass of clay, mud, sand, and rocks impresses us 
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as fanciful, rather than as reasonable or scientific; for the testimony is 
not convincing that fine jets of water directed under pressure agaiiist 
the material in a grizzly can hâve the effect to sort ont of the com- 
mingled mass fine or scale gold, which will float on water, and dehver 
it ahead of the earth, sand, or dissolved clay. On the contrary, it 
would seem apparent that the jets hâve performed their whole function 
when they hâve washed the sticks and stones and dissolved the softer 
material. If, however, such sélective action is to be attribnted to the 
fine jets of water, and they do indeed force the fine gold ont of the mass 
and ahead of the other material, it is clearly essential to their successful 
opération that there be collecting tables to receive the impact of the 
fine particles of gold before the other material again beconies com- 
mingled with it. To do this it is necessary that there be collecting 
tables below the grizzly, as the same witness says, "so as to be within 
the influence of the energetic stream lines from the perforated pipe." 

In the appellant's combination, as shown in the drawings thereof, 
there is beneath the grizzly a closed box, into which the material dis- 
charged from the grizzly is impounded and retained until released by 
raising slide gâtes, whereupon it flows upon the saving devices. There 
is no testimony in the record that the appellant has operated its ma- 
chine without the intervention of this box between the grizzly and the 
saving tables. It is évident tliat if, in the opération of the appellant's 
device, the sélective action so attribnted to the appellee's invention is 
secured, and fine particles of gold are forced ahead of the other mass 
of material through its grizzly by the sélective action of the jets of 
water, the advantage thereof is wholly lost by depositing and com- 
mingling the whole mass which émerges from the grizzly into a col- 
lecting box or hopper before it is conducted upon the riffles or the 
saving devices. If, in other words, there has been a sélection of the 
métal by the force of the jets through the perforated pipe of the appel- 
lant's grizzly, it is nullified by the gênerai commingling of the whole 
mass under the grizzly before it flows upon the saving devices. In 
view of this fact, it is clear that the appellant does not infringe the 
appellee's patent. 

This is made more apparent by the further testimony of the same 
expert witness in référence to the opération of other patented com- 
binations ^nd their adaptability to dredger mining. Referring to the 
De Groat patent, in which is shown a perforated pipe within a rotating 
grizzly supplied with water by a pump, the witness found the différ- 
ence between that and the Postlethwaite device in the fact that De 
Groat's grizzly consists of a séries of three concentric screens, and he 
said that: 

"The number of screens would, of course, Interfère with and break up the 
lines or streams of force in a manner which the single screen would not." 

So, in distinguishing the Lay patent, in which there were shown 
two rotary grizzlies, both provided with perforated spray pipes, the 
witness pointed out the différence between that and the patent in con- 
troversy by showing that in the former the amalgamating table, while 
it was below the grizzly, was not adjacent thereto and dicl not receive 
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the gold-bearing resîduum directly, but through a liopper or pipe or 
runway. 

As to the Kirk patent, in which there were two perforated cylinders, 
one revolving witliin the other, with a perforated pipe within the in- 
nermost, the witness alluded to the fact that no collecting tables were 
shown below the grizzly, and said that the onter blinder would con- 
tain water to sonie depth, the présence of which water in constant agi- 
tation would break up and destroy any sélective action of strong jets 
of water. If it be true, therefore, that the présence of screens sur- 
rounding a grizzly will destroy the sélective action of the jets of water, 
it follows, of course, that the présence of a hopper or a collecting de- 
vice into which the mass of the material which passes through the 
grizzly is collected and brought to rest before it is conducted onto 
collecting tables will hâve a like effect. In short, in the appellant's 
combination, it is plainly to be seen that the collecting tables are not so 
located as to be within the influence of the energetic stream line, and 
that the material is not delivered with force upon the tables. If there 
is invention in the Postlethwaite patent, such as to entitle the appellee 
to protection in the use thereof , it is extremely narrow, and its essence 
is the direct delivery of material with force upon the collecting tables. 
Everything else in the combination is clearly anticipated by the prior 
art and patents. This particular élément is not found in the appel- 
lant's combination. 

It follows that the decree must be reversed, and the cause remanded, 
with instructions to dismiss the bill. 

HUNT, District Judge, concurs with GILBERT, Circuit Judge, 



GENERAL SUBCONSTRUCTION CO. v. NBTCHER et al. 

(Circuit Court of Appeals, Seventli Circuit. October 5, 1909.) 

No. 1,580. 

Patents (§ 328*) — Anticipation — Process of Makino Substbuctukes of 
Buildings. 

The Ewen patent. No. 718,441, for a process. of mailing and placing In 
position substructui-es for buildings and the lil^e, which eonsists, instead 
of maklng the entire excavation in the flrst place, "in fornilng a suitable 
trench where the exterior wall is to be erected and siinultaneously placing 
in position a lining for said trench from the toi) dowmvard as the work of 
formlng the trench progresses, then placing braces between the two linings 
so as to transmit the exterior pressure to the core of earth within such 
proposed wall, and then erecting within the trench a wall of less thick- 
ness than the width of the trench" is for a mechanical process, and, read- 
ing the elaims in connection with the spécification, is not entitled to a con- 
struction which would include as a step of such process the use of flexible 
linings for the trench and their progressive and unequal adjustment by 
nianipulating adjustable and extensible braces to meet inequalities or 
changlng conditions in the adjacent material, and without such construc- 
tion it was anticipated in the prior art 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

*For otber cases see same topic &■ % numeer in Dec. & Am. Ûiga. 1907 to date, & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the General Subconstruction Company against Mol- 
lie Netcher and others. From a decree (167 Fed. 549) dismissing the 
bill, complainant appeals. Affirmed. 

Appellant failed in its suit to enioln Infringement of patent No. 718,441, 
Jamiary 13, , to Ewen. (C. C.) 167 Fed. 549. 

The description, the claiuis relied on, and ï'ig. 2 of tlae drawings are as 
follows: 



J'cg.z. 
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"My invention relates to a process of making or produclng the substructures 
of buildings and the like. In the ordinary methods of constructing buildings 
the excavation Is flrst made to the desired depth. Some kind of temporary 
retaining structure Is put In position about the place where the excavating is 
golug on. Obvlously thls involves great difficulty and danger, and if the 
buildings surrounding the place to be excavated are heavy, or if the excava- 
tion is deep, Injury and accident are certain to take place, and the cost and 
delay involved In proceeding in this manner are certain to be great. When the 
excavation is completed, the fouudations are laid both for the retaining walls 
to hold up the surrounding property and for the columns and the like which 
are to receive the weight of the building to be erected above. The increase in 
value of real estate is such that there is a strong tendency to build, not only 
basements, but subbasements, to a depth of several 'stories,' so to speak. Ac- 
cordiug to the old method, vk'hen the excavation bas been completed, the foun- 
dations are laid, and then the structure begins to rise story by story from 
the bottom, until it reaches the street level. In other vyords, the proeess of 
erectlng the substructure is exactly the same as the process of erecting the 
upper portion of the building. I use the earth which foruis, so to speak, the 
'core' vrlthin the retaining wall of the substructure, to support and sustain 
the varions pressures as the work progresses. I hâve shown diagrammatlcally. 
as it were, the ai>plication of my process in the drawings, wherein — - 

"Figure 1 is a vertical section, showing tlie work of produclng a portion of 
the substructure partially completed. Fig. 2 is a similar view, wherein the 
work bas progi-essed ï'arther. Fig. 3 is a similar view of the completed work. 
Ifig. 4 Is a horizontal section, showing the work in varions stages of progress 
at différent points. Fig. 5 is an enlarged détail section of the exterior retain- 
ing wall complète. 

"Like parts are indlcated by the same letters In ail figures. 

"A, A, are the beams and columns of the original building ; A', the floor ; 
A2, the column foundations; Aa, the curb wall (shown in dotted Unes), and 
A», the sidewalk. (Shown in dotted Unes.) 

"A3 is the basement-space. 

"The flrst step which I take in applying my Invention Is to remove the curb 
wall and, perhaps, the sidewalk, though the latter may be shored up and held 
in position in any desired manner when Its suiïporting curb wall is about to be 
removed. I now in lieu of such curb wall erect a support, B, which I hokl 
lu position by means of the struts, B', B'. The work to this point is of the 
usual type. I begin to dlg a trench along the Une where the exterior retain- 
ing wall is to be plaeed. This trench I indicate by the letter C. As the ex- 
cavation of this trench proceeds, I place upon each side of its walls heavy 
retaining planks, C, C2, and hold them in proper position by means of a séries 
of jack-serews, C^. The retaining boards may be of any length, size, or shape. 
The number of jaek-screws will be varled. When the flrst one bas been plaeed 
in position, I make aiaother excavation — say one foot deep — in said trench 
and placé another set of boards with the proper number of jack-screwSi. Thus 
1 continue the work until the trench is dug the desired depth. I now place lu 
the bottojn oï this trench a footing, Ci, preferably of concrète. It will be 
imderstood that as much or as little as may be convenient of such trench may 
be dug oùt at one time, or the entive trench ail the way around the proposed 
building side may be simultaneously excavated. I now place permanent 
I-beams, C, yertically in the trench, putting them along at proper intervais, 
as indioated In Fig. 4, and preferably b«tween the jack-screws, Cs. With each 
of thèse I-beams I associate a séries of short jack-screws, Ce — one on each 
side of the beam and bearing, respectively, agalnst the boards, C, and O*. As 
this work is carried forward, it is obvious that the jack-screws, C^, can be 
removed, as indlcated in Fig. 4. The connection at the corner may be made in 
varions ways. I hâve illustrated one form. 

"D is the short board plaeed diagonally across the corner ; D', a block on 
which rests the longer jack-screw D2, the other end of which rests upon the 
cross-block, Ds, in the exterior corner of the trench. Obvlously up to this 
point the conditions of stress and pressure between the earth exterior to the 
proposed building and the core of earth on the site of the building are prac- 
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tically undisturbed, and whatever welght there was on the exterior — as, for 
example, the welght of some building — is properly sustained agalnst the core 
of earth within the building side. The pressure la taken up by the jack- 
screws, and then by the shorter jack-screws, which act through the vertlcally 
arrangea I-beams. The space between the I-beams is now filled with concrète, 
E, in any desired manner, so as to form an exterior retaining wall of steel and 
«oncrete, and this wall may surround the entlre building site. 

"I now proceed to make the excavation for the columns. This I do by 
boring through the earth and retaining the earth In any desired manner — as, 
for example, by means of the rings, F, P. Thèse rings may be associated 
with vertical stays or utUized In any manner to hold the earth against the 
pressure which may be applied to it from any source. This work is carried 
dowu to preferably the solid rock, or until at least a proper foundation is ob- 
tained. The bottom of this hole is then properly filled with concrète, F', and 
the eolumn footing, F2, is placed in position. A column, Fs, is now Inserted 
in this hole within the rings, and it is supported upon the concrète, F', and the 
footing, F2, In proper manner. In cases where, as hère lUustrated, the sub- 
structure is two or three or more stories in deptli, the column must be prop- 
erly supported or stayed, beoause it is intended to or may oarry a considérable 
load Iiefore the excavation is made, as hereinafter explained. This I do by 
throwing out from the column at suitable intervais supports against the inner 
walls of the rings. Thèse supiwrts may be short jack-screws, F*, F*, and 
they may be arranged as frequently as desired, but should be placed in prox- 
imity to the horizontal Une of each proposed cross-beam, so as to give the 
column suitable strength against any tendency which It might develop to 
buckle under a load. Having proceeded thus far, it wlll be possible to begin 
the upper structure, and this is done by forming the flrst horizontal floor 
support. This is done by puttlng in position the I-beams, G, G', G^, and the 
like, and suitably attaching them to the upper end of the exterior vertical I- 
beams, C^, and to the columns. Obviously prior to this action the columns 
and beams. A, floor. A', and footing, A2, of the old building wlll hâve been re- 
moved. A little further excavating wlll uncover one or two of the upper 
boards, C, and the second layer of floor supports are now put in — for example, 
beams, G^, G*, G» — and they are properly attached to the respective columns 
iiud to the exterior retaining wall. Thèse beams wlll form the floor of the 
basement. The earth for the subbasement may now be removed ; the parts 
belng sufiiciently supported by the beams,. columns, and retaining walls, which 
sire bolted together. Of course in this process the upper boards, C, with the 
inner short jack-screws, Co, will be removed. This process of excavating wlll 
continue until the floor Une of the subbasement is reached, when the supports 
for such subbasement floor will be placed in position. Thèse beams are in- 
dicated by G«, G^, G». They are in like manner bolted to the exterior walls 
and the columns. In the same manner the cellar excavation is made, and the 
floor of the cellar. G», can then be placed in position. Thus there will be 
•constructed within the retaining wall, but securely supporting the same by rea- 
son of the latéral beams, a steel structure, which wlll constitute the sub- 
structure of the building, and which will be entirely surrounded, if this be 
desired, by a retaining wall of steel and concrète. This retaining wall will be 
<;oated on tho inside In any desired manner, by cernent or the like, at J. Its 
exterior is also properly coated at J', and then, if desired, is further covered 
by layers of asphalt, J2. The short jack-screws on that side are then removed 
one by one, and the space between the boards, C^, and the retaining wall, is 
filled up with crushed stone, Js, or suitable fliling material. Of course, the 
boards. G', and C^, will be taken ont during the process, and the struts, B', 
will be removed at the proper time. When the whole process bas been com- 
pleted, and the entire stnicture bas been finished, it wlll be found that there 
is an exterior wall of vertical I-beams and concrète around the building site, 
and tEat it is securely attached to and forms part of the structure of the build- 
ing. This retaining wall is held In position by the cross-beams and may pré- 
sent a vertical interior face, as indicated, if desired. It may thus be said that 
the exterior pressure on one wall is balanced, as it were, by the exterior près- 
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stire on the opposite wall, by means of the beams, Cs, O*, etc. The sldewalk, 
K, wlll be properly supported upon the beams, G, and the pavement, K', will 
be extended out over the vertical layer of crushed stone or filling material iip 
to the sidewalk. In the lower part of this crushed stone or fllliug material 
is preferably placed the drain tile, K2, which is connected with the intake, 
Ks, and vvhence the water which may accuniulate in such drain tile may be 
earrled off in any desired manner. It is obvions that this substructure may be 
carrled downward to any desired depth, and that it is a perfectly safe method, 
because the Inner core of earth carries the siime load or sustaius the same 
pressure at ail times duriug the process of the vvork, except as to certain 
minute areas which are exposed from time to time as the jack-screws are 
moved. This, however, is a negllglble danger, and if there is any shifting of 
position the new jack-screw placed in position at or near the point from which 
the old jack-screw was removed oan be opéra ted to restore original eoudi- 
tions. Thèse several jack-screws are ; used beoause they présent adjustable 
features which permit the work to be adjusted as it progresses, and in the 
opération of a large building would be constantly attended and operated so as 
to keep the condition substantlally unlform. 

"As previously suggested, my process is used in gradually slnking or ex- 
cavating a trench where the retahilug wall is to be placed, and simultaneously 
supporting the earth to be held up by tbe retaining wall agalnst the earth 
within the retaining wall by means of the removable and adjustable jacks. 
As the trench is deepened, the supporting devices are supplied, until the full 
depth. of the excavation Is reached. . I now proceed to eonstruct or erect the 
retaining wall, and its several members, whlle in process of being assembled, 
serve as intermediaries between the two niasses of earth to transmit the pres- 
sure from the exterior earth to the interlor earth or core, and thus I practi- 
cally complète the retaining wall, Such a retaining wall would obviously be 
inaufficlent to permanently.maintaln itself against the exterior pressure when 
the earth core Is remove^. I tberefore eonstruct within the earth core those 
parts of my substructure which .are to take the pressure from abové, and while 
so doing I support the excavations for such column-llke parts, so as to keep 
the core of earth intact, . and. I also support the columns within such excava- 
tions by latéral stays or struts, so as to prevent tliem from buckliug if any 
considérable weight should be applied to theiu. I complète the Internai franie- 
work of the structure by Connecting its horizontal portions from column to 
oolumn and from the columns to the retaining wall, and as this process con- 
. tinues I exeavate the core to make room for such laterally projecting frauie 
members., 

"To point out the value and the use of my Invention, it is only necessary to 
suggest that any kind of a retaining wall can be bullt according to my process. 
The wall may be thln, as I bave indieated, and of uniform thickiiess, as I 
hâve indieated, and may be a dépendent wall, as indieated — ^that is, a wall 
which is not self-supporting against external pressure. On the other haud. 
the wall may be of any desired thickness, and of variable thickness, and may 
be made of any desired materials, and may be a self-supporting retaining wall 
of the ordinary type or pattern, wlde at the bottom and narrow at the top. 

"It is obvions that, as previously suggested, the superstructure may be 
erected on the colunms before the substructure Is completed, and even, if de- 
sired, long before the excavation is completed — ^that is, the excavating can take 
place at any time and under any desired conditions. On the other hand, it 
is equally obvions that thèse retaining wall s and the remaiuder of the sub- 
structure can be erected under a completed building. Thus by the use of my 
process it is entirely feasible to erect under a standing building which is to be 
preserved a new retaining wall and a new substructure, and this may be 
done at any time and without disturblng the occupants of the building above. 
One advantage in worklng under an old building in position or erecting the 
•substructure first is that the excavating can then be more conveniently car- 
rled on, because of the protection furulshed by the superstructure, and because 
of the ease wlth which the hoisting and other working apparatus can be at- 
tached to such superstructure. Of course, the wall may be wholly or partially 
completed at any time, and in some instances it may be désirable to hâve only 
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a portion of a retalning wall complète aceording to my System, though when 
the System is fnlly appUed tliere should be a retalning wall entirely around 
the area above which the building is to be erected. I bave used the terms 
'inside' and 'outside' and other like terms in their ordinary sensés, and I havo 
used the word 'core' as applied to the earth within the retalning wall, and, 
whether the wall be conipleted or not, it refers to some or ail of the earth 
which lies under the building to be erected, and which recelées the external 
latéral pressure, as described, It will be observed that, as above suggested, 
this method provides for ample security and makes the work thoroughly safe 
from liability of injury to adjoining property. At the same time it is évident 
that there is a great saving of time, both because the work can be begun tie- 
fore the old building is destroyed, or its occupants disturbed, and because in 
a sensé the builder can build in both directions from the floor level at the 
same time, and because, the retaining wall having been built before the old 
building is removed, it is possible to proceed at once upon the removal of the 
old building to the érection of the foundation for the vertical members which 
are to sustain the superstructure. 

"I bave shown the application of my process wherein the wall is placed mid- 
way between the two trench linings, though, of course, for certain purposea it 
might be placed at one side, and it might be placed against the iuner lining, 
thus leaving room between the wall and the outer lining for the further carry- 
ing ont of the process. 

"In my description and claims I hâve necessarily recited the several ste])s 
in succession, although it will be understood, and for the most part is obvions, 
that tiie précise order of the several stei)s might be varied without departing 
from the spirit of my invention, and that some of the steps recited successively 
might be carried .on simnltaneously." 

"1. The process of makiug and placing in position substructures for build- 
ings and the like, which consists in forming a suitable trench where the ex- 
terior wall is to be erected, and simnltaneously placing in position a Ihiing 
for said trench, from the top downward, as the work of forming the trench 
progresses, then placing braces between the two linings, so as to transmit the 
exterior pressure to the core of earth within such proposed wall, and then 
erecting within the trench a wall of less thickness Ihan the widtli of the trench. 

"2. The process of makiug and placing in position substructures for build- 
ings and the like, which consists in forming a suitable trench where the ex- 
terior w.all Is to be erected, and simultaneously placing in position a lining 
for said trench, from the top downward, as the work of forming the trench 
progresses, then placing lii'aces between the two linings, so as to transmit the 
exterior pressure to the core o'f earth within such proposed wall, then erecting 
within the trench a wall of less thickness than the width of the trench, and, 
.•■i.s the wall progresses, substituting for the braces between the two linings 
braces between one of the linings and the wall." 

"10. The process of makiug and placing in position substructurns for build- 
ings and the like, which consists In forming a suitable trench where the ex- 
terior wall is to be erected, and simultaneously placing in position a lining 
for said trench, from the top downward, as the work of forming the trench 
progresses, then placing braces between the two linings, so as to transmit the 
exterior pressure to the core ot earth within such proposed wall. then erecting 
within the trench a wall. then substituting for the core of earth within such 
proposed wall suitable permanent braces to take the exterior pressure traus- 
mitted through the wall." 

Francis M. Parker and Donald M. Carter, for appellant. 
Charles C. Lintliicum, for appellees. 

Before GROSSCUP and BAKER, Circuit Tudges, and HUM- 
PHREY, District Judge. 

BAKER, Circuit Judge (after stating the facts as above). Appel- 
tant's brief says : 

"The problem eonfronting Ewen was, flrst, rigidly to hold ad.1acent strcets 
and heavy buildings on the treacherous soil of Chicago from falling bodily 
174 F.— 16 
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into the cleep hole or trench necessary for a deep substructure while the same 
was Ipeing excavated and the walls erected therein ; and, second, simultane- 
ously to manlpulate the substances under such streets and buildings so as to 
produce a seal to minimize the e8cai>e of fluid or like substances theref rom, to 
protect the exposed slde of the excavation from air-slacking, and to compress 
such substances sufficiently to accommodate for the change incident to the es- 
cape of fluids and solids, air-slacking, and the like." 

The process that Ewen evolved to meet the problem consisted, ac- 
cording to appellant's statement, of — 

"digging a continuons trench as distinguished from a séries of holes; lining 
the sides of thls trench wlth separately yielding flexible members ; supporting 
the trench from such flexible yielding members on one side to those on the 
other by means of adjustable and extensible braces ; working those braces con- 
tinuously to expand and enlarge the trench as occasion requires to seal the 
surface of the trench, and compress and manlpulate the substances under the 
streets and buildings; building the wall preferably of vertical steel members 
between the trench faces, when désirable ; transf erring the pressure to shorter 
jacks betvpeen the trench lining and the wall, if the wall be not built against 
the trench Unlng or be of steel members ; and then ultimately transf erring 
the load from the wall to the steel structure within the building." 

The essential and distinguishing features of this process are said 
to be — 

"the use of the relatively thin, floatlng, and flexible trench lining in connec- 
tion with adjustable braces or jack-screws, and the constant oi>eration of the 
latter to adjust the former so as to minimize, durlng the opération, the sub- 
sidence of the soil in the viclnity of the opération under the weight of, for 
example, heavy buildings which may surround the lot where the excavation 
for the new building is taking place." 

Ewen's process, so the brief déclares, recognized the fact that ex- 
pert house-movers hâve a délicate sensé of feeling, through jack- 
screws, which is lacking in other workmen; and the real invention, 
therefore, lay — 

"in putting into the trench a gigantic, livlng, feeling, moving meehanlsm, con- 
.slsting of flexible, floatlng lining sections, a multitude of extensible jacks, and 
men who hâve 'the feeling' not famillar to others, wlth instructions to climb 
up and down thèse jacks day and nlght to work them to malntain conditions 
«f safety. Ewen created a kind of mechanical Biareus, who, in the depth of 
this pit at this place of awful danger, day and nlght spreads hls hundred 
hands ont over the face of the exposed wall, feels it, and, whenever occasion 
requires, manipulâtes It, pushing the flexible lining in hère and there in spots, 
taking up the slack, expanding and enlarging the trench in an Irregular man- 
ner, so as to make it respond to the changea character, nature, and quantity 
of the material as revealed hère and there over the surface by the hands of 
this sentient machine." 

Thereupon appellant asks that claim 1 (and claims 2 and 10 in like 
manner) be construed to read : 

"1. The process of niaking and placing in position substructures for build- 
ings and the like, which oonsists in formlng a suitable trench (which may be 
of any desired length, regardless of the nature of the work, as distinguished 
from a pocket which must contract as the work increases) where the exterior 
wall is to be erected, and slmultaneously placing in position a (floatlng and 
flexible) lining for said trench, from the top downward, as the work of form- 
ing the trench progresses, then placing braces (adjustable and extensible) 
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between the two linings (and manipulating them) so as (adjustably) to trans- 
mit the exterior pressure to the core of earth within 8uch proposed wall, and 
then erecting within the trench a wall of less thickness than the wldth of the 
trench." 

The patent is for a mechanical process — a séries of prescribed steps 
to be taken by the user in order to reach a certain mechanical resuit. 
Claim 1, as written in the patent, directs the user to take four steps : 
(1) To form a suitable trench; (2) to place in position a lining for 
the trench, from the top downward, as the work of forming the trench 
progresses; (3) to place braces between the two linings, so as to trans- 
mit the exterior pressure to the core of earth within the proposed 
wall ; and (4) to erect within the trench a wall of less thickness than 
the width of the trench. Comparing this with the proposed interpre- 
tatfon, it will be seen that additions hâve been made to the wording 
of the first, second, and third steps. Would a builder, on reading only 
the claim in the patent, understand that he would be violating in- 
structions if he should use slabs of stone, or concrète, or inflexible 
wood, instead of "flexible" boards which could be bent and pushed 
into the wall of the trench hère and there in spots? And likewise that 
he would be outside of the patent if between the linings he should put 
braces, which, when adjusted and extended, would passively support 
the external pressure against the core, and should fail to put in braces 
which could be fârther extended so as actively to pack and compress 
the soi! under adjacent structures? We think not. And we do not 
understand counsel for appellant to contend that the natural and ob- 
vious interprétation of the claim, apart from the drawings and de- 
scription, is otherwise. 

That the prior art fully anticipâtes the claim as it stands alone is a 
fact that needs no élaboration. It is clearly established by the record ; 
and appellant's insistence upon the proposed interprétation, above 
stated, is of itself sufïicient proof. 

Appellant, of course, is entirely right in saying that the claim must 
be construed in the light of the spécification, and that the patent should 
be treated with a view to save it, if possible. With thèse principles in 
mind, it remains to consider whether the spécification funiishes such 
définitions of terms or such statements of the process that, taking the 
document as a whole and weighing everything within the four corners 
thereof, a fair basis can be found for adopting the proposed interpré- 
tation. 

What was the prior art as disclosed in the patent? In other words, 
what was the applicant's statement of the problem he was undertaking 
to solve?^ Did he show to the Patent Office (what the diligence of ap- 
pellees has brought into this record) that it was old to make sub- 
structures "for buildings and the like" by forming a suitable trench 
where the exterior wall is to be erected, and placing in position a lin- 
ing for said trench from the top downward as the work of forming the 
trench progresses, then placing adjustable and extensible braces be- 
tween the two linings, so as to transmit the exterior pressure to the 
■ core of earth within such proposed wall, and then erecting within the 
trench a wall of less thickness than the width of the trench? Did he 
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A, ■ \ 

point out that this old process, as a focess for building- substructures. 
was ail right as a gênerai thing, but that coincidently there was fre- 
quently another problem — that of sustaining adjoining structures, that 
he was dealing with the latter problem, and that his invention lay in 
packing and compressing the soil under such adjoining structures h}' 
means of constantly manipulating extensible braces r.gainst floating 
and flexible _ trench linings, so that underpinning and shoring would be 
done away with and the structure be sustained without direct contact? 
Not at ail. On the contrary, the evils that he proposed to remedy were 
those that came from making the complète excavation before bcgin- 
ning to erect the walls. "According to the old method, when the ex- 
cavation bas been completed, the foundations are laid, and then the 
structure begins to rise story by story from the bottom until it reach- 
es the Street level." One evil was that the removal of ail the earth 
from within the proposed wall in advance of the building opérations 
required the "temporary retaining structure" to be supported by long 
shores extending to the bottom of the excavation, inyolving the danger 
and expense of shifting the shores and providing longer and longer j 
ones as the work of making the excavation progressed. This evil was i 
remedied by retaining the "core" as a backing against which the "tem- 
porary retaining structure" could be supported by comparatively 
short braces, easily and securely placed in position. The other evil 
was the delay and loss of time involved in waiting to begin the super- 
structure until the substructure should be completed. This was over- 
come also by the "core" method ; that is, the naked columns were 
erected on the foundations in the bottom of the trenches and interior 
bores, and then the superstructure and the substructure could be built 
simultaneously, upward and downward from the street level, without 
waiting for the remainder of the excavating to be done. So, on exanii- 
nation of the entire document, with a view of gathering the applicant's 
disclosed idea of his invention, we conclude that the drawings and de- 
scription accord with the obvious reading of claim 1 in showing that 
the applicant believed (mistakenly) that he was entitled to a monopoly 
of the "core" method. 

The drawings reveal no indications of floating and flexible linings 
pushed irregularly into unequally plastic trench walls. 

The quality of flexibility is nowhere stated in the description of the 
process. 

The patent, being for a process, should contain a distinct statement 
of each step, or, at the least, an unambiguous inference of any step that 
is not distinctly stated. Claim 1 as written names four steps. Appel- 
lant's brief names five. The additional step (directing the user to 
manipulate the extensible braces constantly so as to push back and 
compress the substances under adjoining structures) is the step that 
is now relied on to distinguish the claim from the prior art. If it be 
contended that the step is to be inferred because jack-screws (adjusta- 
blé and extensible braces) are pictured and named in the spécification, 
then, in our judgment, it was as easy for Ewen to draw the inference 
from the prior art (McKiernan's patent. No. 145,116, December 2, 
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1873, for instance) as it would be for the skilled builder to dravv it 
from the présent patent. But such an inference is not the inévitable 
one, for adjustable and extensible braces hâve the capacity of being ad- 
justably and extensibly used as passive supports as well as active 
pushers. 

Practically the whole contention has its basis in the présence of 
part of one sentence in the spécification : 

" * * * and in the o])eration of a large building (the jaeli-screws) vvould 
be constantly attended and operated so as to keep the condition suhstautially 
uniform." 

This means, we think, that if the process theretofore fully described 
in the spécification was being used alongside a large building, the 
jack-screws would (if necessary) be constantly attended and operated 
"so as to keep the condition substantially uniform." But we do not 
deem it fair interprétation to take a single expression in a spécification 
and from that détermine the color of a claim. Rather should the sin- 
gle expression take its color from the spécification as a whole. So 
viewed, we think it clear that Ewen said : 

"I hâve remedied the old excavating troubles by my new 'core' process, 
which eonsists (claim 1) in forming a trench, placing lininga in position as the 
trench goes down, putting braces between the two linlngs so as to transmit 
the éxterior pressure to the core of earth withln the proposed wail, and erect- 
ing witbin tlie trench a wall of less thicliness than the wldth of the trench. 
This process can be employed whether the earth be wet or dry, or plastic or 
flrm, and whether ad,ioin!ng structures, if any, be small or large. If the ten- 
sion of the braces as «riginally placed to transmit the éxterior pressure to the 
core should change by reason of the nature of the soil or the amount of welght 
thereon, of course you should manipulate the braces so as to keep the condi- 
tion substantially uniform. But such manipulation is no part of the Invention 
that 1 bave hereinalwve described and shall presently claim. It relates 
merely to a contingency that may or may not arise during the i)ractice of my 
Invention, wherein the rétention of the core of earth withln the proposed wall 
Is the essential and distinguishing feature." 

As it is equally impermissible to read the proposed limitations into 
claims 2 and 10, we affirm the decree of the (Circuit Court. 
Affirmed. 
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GENERAL ELECTRIC OO. v. SANGAMO BLBCTBIC CO. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 5, 1909.) 

No. 1,533. 

1. Patents (§ 109*)— Proceedings on Application— Amen dment of Olaims. 

An appUoant for a patent, after a successful contest in interférence pro- 
ceedings, eannot, without changing his spécification, broaden hls daims 
to Inelude something not shown nor clalmed in hls original application. 
but which Is elaimed In the Interferlng application. 

[Ed. Note. — For otlier cases, see Patents, Cent, Dig. § 152 ; Dec. Dig. § 
109.* 

Amendment of application, see note to Cleveland Foundry Co. v. Dé- 
troit Vapor Stove Co., 68 0. O. A. 239.] 

2. Patents (§ 328*)— Anticipation— Electbic Meteb. 

ïhe Cox patent, No. 791,673, for an electrlc meter, clalms 11, 12, 15, 16, 
17, 18, 19, and 20, are void for anticipation. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 16*)— Impeovements— "Invention." 

"Invention," in the nature of iinprovements, is the double mental act of 
discerning, In existing machines, processes, or articles, some deficleney, 
and pointing out the means of overcomlng it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 15 ; Dec. Dig. § 16.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

Suit in equity by the General Electric Company against the Sangamo 
Electric Company. Decree for défendant, and complainant appeals. 
Affirmed. 

The appeal Is from a decree dismîsslng the bill in a suit for the Infringement 
of letters patent No. 791,673, Issued June 6, 1903, to Frank P. Cox, assigner 
to appellant, for new and useful iinprovements in Electric Meters. The clalms 
sued upon are as follows: 

"11. In a meter, two current armature-paths, means for creatlng a maguetic 
field) in opêrative relation vs^ith one of sald paths and for creatlng a magnetic 
field of différent strength in operatlve relation with the other of sald paths. 
and means for varying the ratio of the currents flowing through said paths. 

"12. In a meter, the combination of two armature-paths carrj'lng torque- 
produclng load-currents, and means for varying the ratio of the torques pro- 
dueed by the currents flowing through said paths." 

"15. In a meter of tlie type descrilied, the combination of two main-current 
armature-paths in multiple and In which the currents conspire to produce ro- 
tation, and means for adjustlng the proportion of current flowing through said 
paths. 

"16. In a meter of the tj-pe descrlbed, the combination of two maln-current 
armature-paths in which the currents conspire to produee rotation, and means 
for adjustlng the proportion of current flowing through said paths. 

"17. In a mercury motor meter, the combination with a main armature- 
current path, of a second arniature-eurrent path produclng a lesser torque, and 
means for changing the distribution of current in said paths to adjust the 
action of the meter. 

"18. In an electrlc meter, a réceptacle, a disli of oondueting material rotata- 
bly mountod therein, a body of conducting fluid coutaineil by the réceptacle In 
contact with tlie disk, means for establishing electrical connections between 
the fluid and an outside conductor at two différent points adjacent the pe- 

•For other cases see same topic & § ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rlplicry of tlie disk, a second conductor also electrically comiected to the con- 
dnctins flnid, means foi' causlng eurrent to flow from one conductor to the 
other conductor through the eonducting fluid and disk in two paths, one of 
said paths being betvveen one of said points and said second conductor and the 
other of said paths being betvveen the other of said points and the second 
conductor and means for causlng magnetic lines of force to Intersect said 
patlis, the density of the lines intersecting one path being greater than the 
density of the lines intersecting the otiier of said paths. 

"'10. In an electric meter, a réceptacle, a disli of conducting uiaterial ro- 
tatably mounted therein, a body of conducting fluid contained by the réceptacle 
in contact witli the disk, means for estalilishhig electrical connections between 
the fluid and an outside conductor at two différent points adjacent the pe- 
riphery of the disk, a second conductor also electrically connected to the con- 
ducting fluid. meaus fof causing eurrent to flow from one conductor to the 
other throngli the conducting fluid and disk in two paths, one leading from 
each of said fwints, and means for creating magnetic lines of force in co-opera- 
tive relation with said current-paths, the density of the lines in co-operative 
relation with one of said paths being greater than the density of the lines in 
co-operative relation with the other of said paths. 

"20. In an electric meter, the combination with two armature-paths carrylng 
the load-current and having différent torque-producing effects, of a loop or 
branch conductor Connecting said paths." 

ïhe original application did not contain thèse clalms. 

The invention is set forth in the following descriptive portion of the patent 
— the patent issuiug, as to its descriptive portion, in exactly the language of 
the application: 

"My invention relates to an electric meter in which a current-carrying mov- 
able member floats in some conducting fluid, such as liquid mercury. Hereto- 
fore in the construction of meters of this character the shaft Connecting the 
movable élément of tlie indicatiug meclianism has been exteuded above the sur- 
face of the fluid in which the movable élément of the meter has been sub- 
merged. I hâve found that the construction and opération of meters of this 
character can be improved by entirely submerglng both the movable élément 
of the meter and its shaft. Among other advantages obtained by this con- 
struction the skin friction between the subnierging fluid and the shaft where 
the shaft leaves the surface of the mercury, which wouid otherwise exist, is 
done away with. ïhe meter may also be prepared more readily for shlpment. 

"With my improved meter the motion of the movable élément of the meter 
is transmitted to the indicating mechanlsm by means of the magnetic attrac- 
tion existiug between a mass of magnetic material carried by the shaft and 
another mass of magnetic material outside of the submerging fluid connected 
to the indicating mechanlsm. 

"My meter also possesses novei means for making its aceuracy independcnt 
of température variations and for pi'eventing tlie Injurions amalgamation of 
the Connecting leads. 

"Other characteristic features possessed tiy my improved meter wlU be 
pointed ont in the spécification, in which I hâve hereinafter described in dé- 
tail one embodiment of my invention. 

"The accompanying drawing is a sectional élévation showing my improved 
meter. 

"Referrîng to the drawing, a supporting-frame 1 of ordinary construction 
supiwrts tlie operative mechani.-im of the meter. Upoii the support 1 Is 
mounted the casiiig 2, holding the conducting fluid 3. This fluid is preferably 
mercury. Bearings 4 and 5 are fornied on the inside of a casing at the top 
and bottom, respectiveiy. The movable élément or member of the meter com- 
prises a shaft 6, pivoted between thèse bearings and liaving mounted upon It 
a current-carrying member 7, which is a disk of conducting non-magnetic 
métal. Preferably the material ont of whicli tlie disk is inade is copper ; but 
other nietals may be used. I)i order to prevent an excessive upward pressure 
against the bearing 4 due to différence in the spécifie gravities of the mercury 
and the movable élément, a weight 10, of some snitable material, such as tungs- 
ten, heavier than the surmerging fluid, is ci.rried by the shaft. This weight is 
also submerged. 
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"In thé construction whieh I hâve shown in the drawing the casîng 2 la 
formed in two sections 8 and 9, and the sections comprise central tubular por- 
tions 10 and 11, respectlvely, and circular substantially plane portions 12 and 
13 at right angles thereto. In addition the lower section 9 is formed with a 
tubular portion 14 at the periphery of the plane portion 13. ïhe ijlane ]>or- 
tions 12 and 18 are separated by the tubular portion 14 to form a cyliudrical 
space in whlch the disk 7 is placed. Thèse portions are so proportioued tliat 
the distance separating the disk from the portions 12, 13, 14 is oomparatively 
small. The sections are secured together by screws 15 to form a tight joint. 
The casing may be formed of suitable non-umgnetic niaterlal, such as copper, 
brass, or aluminum. 

"A shaft 17, extending in alinement with the shaft C, is plvoted externally 
of the casing 2 at the upper end of tlie tubular portion 10 and is geared to the 
Indicating mechanlsm of the uieter. The shaft 17 carries a TJ-shaiied pièce of 
magnetlc métal 18. The legs 19 of the U-shaped portion straddie the tubular 
portion 10 of the casing 2. The shaft 6 carries a pièce of magnetic material 
20, whieh extends transversely to the >shaft to near the inner surface of the 
inclosing casing. One or both of the members 18 and 20 are permauently 
magnetized. Hence any rotation of the shaft 6 will cause a corresponding 
rotation of the shaft 17. 

"The meter is shown In the drawing as emjjloyed to nieasure the current 
flowing in the Une 21. One side of this line is connected to the binding-post 
22, carried by the tubular portion 11 of the casing. The other side of the 
line is connected to binding-posts 23 and 24 throngh branch conductors 25 and 
26, respeetively. The binding-posts 23 and 24 are carried by the tubular por- 
tion 24 of the casing and are shown as diametrlcally opposed to one another. 
Within the meter the load current flow Is in two paths, one between the 
binding-posts 22 and 23 aud the other between the binding-posts 22 and 24, aud 
the current in èach path is carried partly by the casing, partly by the mercury, 
and partly by the disk 7. 

"Magnets 27 and 28 are placed with thelr pôles upon opposite sides of the 
portion of the casing whlch Incloses the dislt 7 in such position that the flelds 
of force produced by them traverse the spaee through whieh the current flow- 
ing between the posts 22 and 23 and 22 and 24, re-spectively, passes. Tlie re- 
action between the flux or Hues of magnetic force and the currents in the two 
paths produce torques tending to turn the disk, as is well understood, and the 
magnets 27 and 28 hâve their pôles so placed tliat they both act upon the cur- 
rent carried by the disk- to produce a rotation of the disk in the same direction. 

"The principal retarding force actlng upon the disk 7, tending to restrain 
its rotation, is that due to the eddy-currents caused in tlie disk by its move- 
ment throngh the fields of the magnets 27 and 28. The effect of increasing 
the température of the disk froni any cause Is to Increase its electrical ré- 
sistance. This cuts down the eddy-currents, and so reduces the retarding 
forces, tending to restrain the rotation of the disk. As a resuit of this there 
is a tendency for a meter of this character to run too fast when the disk is 
heatèd in any manner. The heating of the meter may arise from the current 
carried or from the location in whieh it is placed. To avoid this error, I 
liave made the magnet 28 stronger than the maguet 27, and I hâve placed 
résistances 29 and 30 in the lines 25 and 20, respeetively. The résistance 30 
is made out of some material, such as irou wire, whlch has a high température 
coefflcient. The résistance 29 may l)e made out of some material, such as 
German silver, having a very low coefflcient of résistance, or it may be made 
out of some material, such as graphite, whieh has a négative temjierature co- 
efflcient. As a resuit of this construction a change of température disturbs the 
distribution of the current between the lines 25 and 20. When the tem- 
pérature of the System is raised, more of the current passes through the ré- 
sistance 29 and less through the résistance 30. The current passing through 
the résistance 29 passes through the fleld produced by the weaker magnet 27. 
The resuit of this change in division or the current (lierefore is to reduce the 
torque tending to rotate the disk 7. A deerease in température will of course 
produce an opposite change in the current distribution and torque. If the ré- 
sistances 29 and 30 and the strengths of the magnets 27 and 28 are correctly 
proportioued, a meter may be obtained in \^-hich the chauged retarding effect, 
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due to a change in the température of the disk 7 and résistance 29 and 30, 
wlU be exactly met by a coiTesponding cliange in turning torque. 

"The binding-posts 22, 23, and 24 are preferably made of iron or other non- 
amalgamatlng métal, as when made of the ordlnary material, such as copper 
or brass, or when the wires 21, 25 and 26 are directly connected to the mer- 
cury, there is a tendency for the mercury to amalgamate with the wires, ren- 
dering them brittle and destroying their tensile strength. This difflculty is 
avoided by malting the binding-iwsts of Iron. Instead of making the binding- 
iwsts of iron I may place a section of iron or other non-aœalgamating métal 
at some other point in the meter-cireuit." 

The drawing to which the descriptive portion refers, follows: 
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The appellee manufactured and sold electrle meters embodylng the feature» 
shown, described and clalmed in letters patent No. 816,922, granted to Robert 
O. Lanphier, Aprll 3, 1906, a diagram of whlch foUows: 
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In tbe brlef for appellant, the construction and combinatlon embodied In 
the two patents are described as foUows: 

"Oomparlng now this construction and combinatlon of éléments with tbe 
construction and combinatlon described in the patent In suit for adjustlng 
the speed of an electrle meter, It wlll be seen that they are substantlally the 
same In ail essentlal partlculars, ditferlng only in minor détails, and that they 
are both designed to and In fact aceomplish the same resuit In the same œan- 
ner. In each case the current is dlvlded so as to flow across the armature In 
two paths. 

"In each eaae one of thèse paths leads across a weaker magnetlc fleld than 
the other. 

"In each case there are provided means for varying the ratio of the current 
flow through sald paths so that the total turnlng efïect or torque may be made 
to produce a speed which wlll correspond with the rate at whlch tbe current 
flt)ws through the meter. 

"In each case the means for varying the ratio of the currents dépends upon 
the ratio of the résistance of the two paths whieh are provided for the cur- 
rents, the only différence being that In the patent In suit automatic means are 
described for varying the ratio of thèse résistances whlle In defendant'8 meter 
the ratio Is varied by manual adjustment." 

The further facts are stated In the opinion. 

Thomas B. Kerr and Parker W. Page, for appellanL\ 
Charles E. Pickard, for appellee. 
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Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

GROSSCUP, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion. 

Cox, in his original application, described as one élément of his in- 
vention, the automatic means for varying the ratio of the résistances, 
and limited his claims to a combination of whicli such automatic means 
was an élément. The application of Lanphier was for a combination 
that embodied the varying of the ratio of résistance by manual adjust- 
ment, The two applications having corne into interférence and priori- 
ty having been awarded to Cox upon the features set forth in his ap- 
plication, additional claims were filed and allowed, which, if valid, ex- 
tended the patent so as to include the variation of résistances by man- 
ual adjustment as well as by automatic means. Thèse are the claims 
hère sued upon. 

Invention, in the nature of improvements, is the double mental act 
of discefning, in existing machines or processes or articles, some de- 
ficiency, and pointing out the means of overcoming it. A reading of 
Cox's original application discloses either that Cox did not discern 
that there was a deficiency in existing meters other than that produced 
by the variation of the plate by température ; or, discerning that the 
plate was varied by causes other than température, he did not know 
the means of overcoming them; or (and this probably is the fact), 
discerning that the disk was varied by causes other than température, 
and knowing the means of overcoming them, he did not regard either 
the discernment of the deficiency or the perception of the means as 
something that was new; for, had he regarded such discernment of 
the deficiency, and such perception of means, as something new, he 
would hâve embodied them in his application and original claims. 
True, the fact that Cox may hâve mistakenly regarded thèse things 
as not new, and therefore not the subject of a patent, would not hâve 
prevented him from correcting his mistake if done in apt time, by 
amending his application and broadening his claims. But this must be 
done by a showing in his application that the conception was his, and 
that it was new and novel; and this he did not do. His application, 
either before or after the new claims were inserted, discloses no con- 
ception of the deficiency to which the Lanphier patent was directed, 
antedating Lanphier; and, of course, such conception after the read- 
ing of Lanphier's application would be anticipated by the Lanphier 
disclosures; so that there is nothing in the record before us showing 
that Cox anticipated Lanphier in either one of the two acts constitut- 
ing invention, so far as either of those acts relate to the variation of 
the disk produced by causes other than température. The claims of the 
Cox patent to this extent, therefore, are invalid. 

The decree of the Circuit Court is affirmed. 
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CROWN CORK & SEAL 00. v. STANDARD BREWERY. 

SAME V. GREENBERGER. 

(Circuit Court, N. D. Illinois, E. D. December 16, 1909.) 

Nos. 28,804-28,807. 

1. Courts (§ ,322*)— -Iukisdiction of Fédéral Courts— Pi,ea.dings. 

In a suit in equlty in a fédéral court, an allégation of complaiuant's 
citizenship in tbe bill, tliough denied in the answer, stands admitted, un- 
less a plea to the jurisdiction is flled. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. § 882; Dec. Dig. § 
322.*] 

2. Patents (§ 256*)— Licbnses— Restriction on Use of Patented Article- 

infringement. 

A eontract by the user of a patented machine, under which he obtained 
such machine from the owner of the patent, that it shall be used only in 
connection with an article also made and sold by such owner, is valld and 
binding upon such user, even though he buys and pays for the machine 
and is vested with the légal title thereto, and its use by him in violation 
of the restriction imposed by such eontract is an infringement of the 
patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 256.*] 

3. Patents (§ 259*) — Infringement — Coktrib qtoey Infringement. 

The furnlshing to the user of a patented machine, under a license bind- 
ing it to use such machine only with an article purchased from the owner 
of the patent, of slmilar articles made in imitation of those of the patentée, 
and adapted for use and used only on such machines, constitutes eontribu- 
tory infringement. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 259.* 
Oontrlbutory infringement of patents, see notes to Edison Electric L. 
Oo. V. Peninsular Light, P. & H. Co., 43 G. C. A. 485; Aeolian Co. v. Harry 
H. Juelg Co., 86 C. C. A. 206.] 

4. Patents (§ 328*)— Invention— Bottle Stopping Devicb. 

The Painter patent, No. 408,258, for a bottle sealing device, was not 
anticipated, and covers a patentable eombination ; also licld infringed. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suits by the Crown Cork & Seal Company against the 
Standard Brewery and Max Greenberger, respectively. Decrees for 
complainant in each case. 

Edwin G. Baetjer, James Q. Rice, and Robert H. Parkinson, for 
complainant. 

William O. Belt (S. L,. Moody and Louis C. Raegener, of counsel), 
for défendants. 

SANBORN, District Judge. Thèse are four suits for infringement, 
commenced in September, 1907, of patents 468,258, February, 2, 1892, 
for the crown cork or seal bottle sealing device in common use, and 
three patents on machines for putting on the crown cork, Nos. 473,776, 
April 26, 1893, 638,354, December 5, 1899, and 643,973, February 
20, 1900. Complainant allèges that the Standard Brewery is its licen- 
see of machines covered by the three machine patents, and the only 
infringement charged is the use of infringing corks, not made by com- 

•For other cases see samo topic & % numbeu in Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaînant, but by défendant Greenberger and others, in violation of H- 
censés taken by it. As to Greenberger, he is charged with infringe- 
ment of the crown cork, and a decree for injunction, damages, and 
profits is demanded against him; and he is aiso charged with con- 
tributory infringement of the machine patents by furnishing infringing 
corks to the Standard Brewery, and a like decree demanded. As to 
the Standard Brewery, it is charged with infringing the crown cork 
patent by the use and sale of infringing corks, and it is also charged 
with a violation of its license by the same use and sale. In the machine 
patent cases the Standard Brewery is charged with infringement by 
the use of the machines in connection with infringing crowns, and 
Greenberger is charged with contributory infringement of the ma- 
chine patents by causing to be used thereon infringing crowns, adapted 
to no other use, and by furnishing such crowns to complainant's li- 
censees of machines, who were restricted by their licenses to the use 
of complainant's crowns, thus procuring the application of the crowns 
for purposes not authorized by the licenses ; that the only market for 
the infringing crowns is among complainant's licensees of the ma- 
chines, there being no other apparatus on the market or in use, prac- 
tically adapted to the use of the crowns ; and that this condition is 
well known to Greenberger, who furnished the crowns without any 
distinguishing marks, purposely to cause them to be confounded with 
complainant's crowns. 

It will be seen that the suits are brought, not only in the exclusive 
fédéral jurisdiction for the infringement of the patents, but also in 
the concurrent state and fédéral jurisdiction for the breach of the al- 
leged licenses; but diverse citizenship and a sufficient sum in contro- 
versy are alleged in each case. Complainant is alleged to be a Mary- 
land corporation, and a citizen of that state, and défendants citizens 
of Illinois, and résidents of the district where suit was brought, and 
the matter in dispute is averred to be $50,000 in each case. The citizen- 
ship of défendants and amount in dispute are admitted by failure to 
deny, but the answers deny the citizenship of complainant. However, 
there was no plea to the jurisdiction, so that in equity it stands ad- 
mitted, whatever the ruie may be at law. Butchers' & Drovers' Stock- 
yards Co. V. Louisville & Nashville R. Co., 67 Fed. 35, 14 C. C. A. 290, 
31 U. S. App. 252 ; Roberts v. Lewis, 144 U. S. 053, 13 Sup. Ct. 781, 
36 L. Ed. 579. Complainant, therefore, may bave relief in both as- 
pects of the case, if otherwise entitled to it. 

The case is thus stated by counsel for complainant: 

"The bills show, and the proofs establlsh, that eomplalnaut hais, from prior 
to the date of eadi of the several patenta, beeii the sole owner of the inven- 
tions seeured thereby, as assignée of the applications therefor and ail rights to 
be seeured thereunder; that iJrior to the issue of the flrst-nientioned i)atent it 
established a plant for manufacturing machines enibodyins the Invention of 
such patent, and for manufacturing sealing devices adapted to use therewith, 
and e^er sinee has carried on such manufacture on an extensive scale, in- 
cluding the invention of each of the subséquent aboye-mentio]ied patents froni 
about the issue thereof, supplying such machines and the patented seaîing dé- 
viées adapted to use therewith throughout the United States in very large 
and eonstantly increasing quantifies ; that it is and has been prejiared to sup- 
ply the eutlre market therefor throughout the United States ; that it has unl- 
formly, throughout the terms of thèse patents^ retained to Itself the exclusive 
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right to manufacture and supply thèse inTentions, and bas supplied thèses 
patented machines uriiformly under a license authorizing their use only for 
the purpose of applying sealing devices furnished by it, the licensee in ail cases 
stipulating, as a condition of obtaining such machine, to use It for such pur- 
pose only; that thèse patented machines, thus llcensed, bave been put Into very 
extensive use throughout this country, and are the only means in practical 
use, or upon the niarket, for applying sealing devices of the character referred 
to; that the validity of tbese patents bas been acquiesced in, and compialn- 
ant's rights thereunder respected, except for the récent Infringements herein 
complained of, and some others of like character, also of récent date; that 
the défendant the Standard Brewery is a licensee of eomplainant under the 
patents in suit, its license expressly limiting ita rights thereunder to the use of 
thèse machines in applying sealing devices obtained fi-om eomplainant; that 
this défendant obtained and is nov? holding thèse patented machines subject to 
such license, wberein it expressly agreed, as a condition of being furnished 
with thèse machines, not to use them for any other purpose ; that shortly be- 
fore the suit vyas begun it procured, in violation of its license, from unau- 
thorized persons, imitations of complainant's sealing devices, made in such 
exact counterfeit thereof as to be applied vcitb thèse machines and to pass for 
complainant's ; that, when eomplainant discovered that it was using thèse pat- 
ented machines for purposes not authorized by the license, it promptly notifled 
it, calling its attention to the restriction of the license, and requesting it to 
desist; that It refused so to do, and coutlnued thereafter to procure from 
unauthorized persons sealing devices made in exact imitation of complainant's, 
and to use said patented machines in applying the same in violation of its li- 
cense, setting complainant's rights under its patents at défiance, while retain- 
ing the jjossession and unlawful use of the patented machines; that the de- 
fendant Max Greenberger, earrying on business under the assumed name 
'Spanish-American Cork Company,' Is, with full knowledge of the premises, 
snpplying Imitation sealing devices to complainant's licensees holding its 
nbove-mentioned patented machines under the aforesaid restricted license, 
thèse sealing devices being exact counterfeits of complainant's, and being made 
and sold for the express purpose of, and with exact adaptation for, applica- 
tion to the complainant's above-mentloned patented machines llcensed as afore- 
said, being solely furnished to bottiers holding such patented machines under 
such lieenses and using no other means of applying such seals ; that the only 
market for such sealing devices is for the purpose of being applied to bottles 
by complainant's above-mentloned patented machines held under the above- 
mentloned restricted lieenses ; that they hâve been supplied and ofCered by this 
défendant for use on such llcensed machines and so used with full knowledge 
of the fact that such machines were subject to this restricted license, and could 
not be used on sealing devices furnished by others than eomplainant, except 
in violation of the license under which they were held; that this défendant 
was fully advlsed by eomplainant, both by publications in trade Joumals and 
by spécial notices served upon him, of the fact that those to whom he was 
furnishing thèse imitation sealing devices were using them, and could only 
use them, in violation of their aforesaid lieenses, that ail machines in use for 
applying such sealing devices were covered by complainant's aforesaid patents, 
iind llcensed only for use with complainant's seals, and that by furnishing 
suth seals to complainant's licensees he was contributing to and inducing the 
violation of said lieenses and the infringement of said patents; that he was 
requested to abstain therefrom, but refused so to do, and has continued to sup- 
ply such Imitation sealing devices to complainant's licensees for use on com- 
plainant's patented machines held under said restricted lieenses, intending 
that they should be so used, and well knowing that they were being and would 
be so used." 

The System adopted and used by eomplainant is thus descri1»ed by 
counsel for eomplainant : 

"When eomplainant started, early in 1892, to introduce what It has called 
the 'Crown Cork System of Bottling,' a System which has completely revolu- 
tionized tJie art of bottling, it adopted at the outset the plan which it has 
uniformly pursued since of furnishing the patented machines for applying the 
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new sealing devices puly upon condition that they be used solely upon seallng 
devices obtained from It. At the same time It agreed to fumisb thèse seallng 
devices at a priée net to exceed 35 cents a gross, which was afterwards re- 
duced to 25 cents a gross. This made the cost of sealing a fraction of what it 
had been by inferlor methods before. Thèse machines, and sealing devices s.o 
formed that their corrugatlons and the seal inclosed in the crown, Iwcauie 
active factors co-operating v^ith the patented mechanism in effiecting the clos- 
ure, and were corrélative éléments in working out this new System of stopper- 
Ing bottles. There had been so many unsuccessful schemes for replaclng the 
long cork, and their failure had involved so much loss to bottiers who had 
experlmented with them, that every new project of this kind was looked upou 
with distrust. Bottiers hesitated to invest largely in machlnery, where such 
investment would be sunk if the System proved unsatisfactory or was used 
only to a Hmited extent. It was necessary to bave S[jecial adaptation of seal- 
ing devices to the engagiiig mechanism of the machine, and of the machine to 
the sealing devices, and to hâve each throughout as perfectly as possible 
adapted to each other, lu order to secure the best results. To safeguard It- 
self and the public in thèse respects, and to apportion as far as possible the 
ti-ibute it was to reeelve from the invention to the extent of use to which the 
invention was put, complalnant adopted this license plan, by which the pat- 
ented machines, instead of being sold outright, were furnished only to 11- 
censees, whose use of them was restricted by the terms of their license to the 
application of sealing devices furnished by oomplainant. As each sealing de- 
vice represented a use of the machine for stoppering a bottle, this method of 
obtaining compensation for the franchise gave an exact registration of the 
extent to which the machine was actually used, and made the comi)ensation 
proportionate to such use. Those who made but little use of the machine 
paid but little tribute. If the bottiers found it to their interest to use the ma- 
chine extensively, the tribute p.nid increased proportiouately. In any event it 
was a small fraction of the saving made by the use of the machine. This was 
in every respect the fairest method of securing revenue from the franchise, 
since the revenue paid was only a percentage of the saving actually made by 
the user of the franchise, stopped when the use stopped, and began again wheu 
the use was resumed. If the bottling establishment was idle, or if it dis- 
Xjensed with the use of thèse machines, it was relieved from tribute. If it 
was using the machines constantly, and getting continued benefit from the 
invention, it was paylng for the franchise a small fraction of the saving ef- 
f ected by it. 

"This also afCorded some cbeck upon secret infringenient. Bottling is often 
done in out of the way places, where it can easily be eoncealed, and this seal- 
ing device can be made In cellars and garrets, and so dellvered as to escape 
notice. It would therefore be easy to make and operate infringlng machines 
without détection, and to supply them with eounterfeits of complainant's 
caps, also made in concealmeut, without being detected, if it were not for the 
record complalnant is thus able to keep of the authorized use of both mach- 
ines and sealing devices. While it may be possible for licensees to occaslou- 
ally work in with the genuine sealing devices some eounterfeits without dé- 
tection, and may be xwssible for a few counterfelt seals to be made In cellars 
and garrets, and furnished in small quantifies to such licensees without ex- 
])osure of those who furnish them, the fact that complainant bas a record of 
the machines furnished and the numl>er of sealing devices snpplied to each 
licensee, and that the amouut of bottling done by each llcensee is approxl- 
mately obtainable, makes it much more dlfflcult for either Infringer to long 
conceal the Infringement. This is well lllustrated in the présent records, 
where each Infringer owed détection to the double check thus furnished. 

"It is shown without contradiction that, from the Inception of its business 
in the early part of 1892, complainant bas uniformly refused to sell the pat- 
ented machines outright. or to authorize any one else to build or deal in them, 
or to use them, except upon condition that their use should be eonflned to seal- 
ing devices furnished by it ; that it bas in every possible way advised the trade 
of this tact, and uniformly adhered to this rule ; that every person autliorized 
to use a machine embraeing the invention of either of the patents in suit bas 
obtained that authorlty only tbrough and in accordance with a license so limit- 
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ing Its use, and upon the condition that the licensee expressly bound himself 
or itself to obtaln ail Its seallng devices from oomplalnant and to use the ma- 
chine only for the application of sealing devices so obtained, eomplainant at 
the same time obllgating Itself not to charge beyond a stipulated prlce for such 
sealing devices; that the défendant the Standard Brewery obtained its ma- 
chines, which it bas been using for the infringing purposes, under such a li- 
cense, and that the défendant Max Greenberger has been furnlshing counter- 
feit sealing devices of other manufacture (wliose manufacture he refuses to 
disclose) to complainant's llcensees, adapted and intended for use ou thèse 
licensed machines, with full Knowledge that tliey were held under liceiises 
whlch excluded thelr use for applying any sealing devices except tbose fur- 
nished by eomplainant." 

The license contract issued by eomplainant to the Standard Brew- 
ery under its System is as follows: 

"ïo one Automatic Crown Machine, $1,800. With license to use the same In 
Chicago, 111., upon the conditions named herein. The conditions upon wbich 
this license is granted, and the machine fumished, are that Standard Brewing 
Company has agreed to operate the crown cork System, as covered by patents 
No. 468,226, 468,258, 468,259, dated February 2, 1892, No. 473,776, dated x\pril 
26, 1892, No. 638,354. dated December 5, 1899, and No. 643,973, dated FebruaiT 
20, 1900, and that the machine furnished by the compauy shall only be used 
in connection with crown corks made and sold by the Crown Cork & Seal 
Company, wbich the said company agrées to supply at a price uot exceeding 
25 cents per gross for plaln crovï-n corks. It is further agreed that no claims 
for consequential damages shall be allowed by the Crown Cork & Seal Com- 
pany." 

The défenses advanced by the Standard Brewery are that défendant 
is not a hcensee, but that its machines bought from eomplainant are 
generally licensed by the fact of sale, and that the use of machines is 
limited only by collatéral contract, and only in the case of its auto- 
matic machine; that the défense of the patent is open to the Standard 
Brewery, that the patent is invalid, and that the use of infringing 
crowns was enforced upon it by the conduct of eomplainant itself, so 
induced and procured by the eomplainant, and so justified by necessity 
and the equities of the case. The Standard Brewery further allèges 
that its machines were purchased outright, and that their use with 
crowns of other maruifacture than complainant's was at most in viola- 
tion of a contract between the parties, whose violation gave no right 
to procédure under the patent law, but at most gave the eomplainant 
the right to demand damages for its violation. 

In the Crown Cork Case it is also alleged that the patent in suit ex- 
pired February 2, 1909, before the proofs were closed, and that no in- 
junction should therefore be granted against either of the défendants. 
It is admitted that the crowns are unquestionably substantial duplicates 
of those manufactured by eomplainant and completely embody the in- 
ventions of every claim in suit. The only défense, therefore, advanced 
by Greenberger, is the invalidity of the patent and claims sued upon. 
In the machine cases the défenses of the Standard Brewery are sub- 
stantially the same as in the other cases above stated. Greenberger's 
défenses are that the machines were not licensed ; that the crowns are 
a common article of merchandise, no more especially adapted for use 
on complainant's machines than others ; that Greenberger is not shown 
to hâve any knowledge that his crowns were intended for use on 
complainant's machine, or knowledge of any license touching such 
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machines, if there be any such license ; that Greenbergor is n^»; 
shown to hâve threatened or intended that his crowns were to be used 
in violation of any license; therefore that no accounting can be or- 
dered as against him, and no cause for injunction is shown. 

The last license so called, dated April 17, 1907, was applied for by 
Mr. Francis J. Dewes, président of the Standard Brcwery, after trying 
to obtain a waiver of the restrictive features of the license, by signing 
a written application stating that défendant applies for a license to 
operate the crown cork System and crown machine, covered by the 
patents in suit, requesting the furnishing of a machine for $1,800, and 
stating that upon granting the license the System and machine should 
be used by the company only in connection with crown corks pur- 
chased from complainant, at not to exceed 25 cents per gross. The 
bill above referred to, dated May 11, 1907, was thereupon sent, stat- 
ing the same conditions as the application. It is true that the two ear- 
lier applications and bills were not signed by the président of the com- 
pany, but by managers of the bottling department. However, the tes- 
timony clearly shows that the Standard Brewery well understood the 
complainant's system, and had on its files receipted bills expressly stat- 
ing the terms on which only it was authorized to use the machines. 
After the license of 1907 was issued, signed by the président, and 
after his attention was called to the matter in the clearest possible way, 
he signed and verifîed the answer of the corporation, stating that it 
was not advised, except by the bill, whether complainant had sold, 
leased, or furnished the machines upon spécial conditions or restric- 
tion. The bill required an answer to each of its paragraphs, waiving 
vérification, and was entitled to be met by a truthful answer. Mr. 
Dewes states on oath that he has read the answer, and knows its con- 
tents ; so it can hardly be called "lawyer's bluflf." It was open to de- 
fendant to State the fact that the machines were sold with conditions 
as to restricted use, but that such conditions were inconsistent with the 
sale of the machines, and inefïectual and void, thus admitting the facts, 
and leaving the law to be determined. In addition to this, the circum- 
stances of the infringement show that défendant placed no reliance on 
its défense of no license. It had agreed not to use infringing corks, 
and the last machine was sold with this understanding ; but neverthe- 
less their use was continued. When called to his attention, Mr. Dewes 
gave assurance that it would stop ; but further supplies of the in- 
fringing corks were soon after obtained and used. The infringing 
crowns so used were in exact imitation of the patented devices, with- 
out any distinguishing mark. Mr. Dewes states that he wanted to hâve 
the spurious crowns gradually worked in, while also using complain- 
ant's corks. It should be stated that it is claimed that this infringing 
use was because the défendant brewery could not obtain suitable corks 
from the complainant, and used the others in self-defense; but this 
would not justify infringement, nor did the brewery ever squarely take 
this position. It ordered a new machine, after using the crowns for 
many years under the same conditions, and then at once proceeded 
to use upon it the infringing crowns. 

It is clear, therefore, that the Standard Brewery cannot fairly plead 
174 F.— 17 
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ignorance» oi the terms of the so-càlled licenses, however much it 
may desird to do so. But their légal effect is still to be determined, 
By the terms of the application the brewery asks for license to operate 
the machine, to be used in Chicago, and reqiiests that a machine be 
forwarded at $1,800. It obligates itself that the System and machine 
shall only be used and operated by it in connection with the crown 
corks purchased f rom complainant. From thèse terms it is argued by 
counsel for défendants that the intention to pass the fuU légal title to 
the machine is clear, and this may be conceded without examination, 
so far as the power of transfer is concerned. A sale by the licensee 
would probably be good ; but that is not the question. Merely because 
the légal title to the machine passed tô the vendee or licensee, are the 
restrictive conditions as to use thereby avoided and made inoperative 
so long as the vendee retains the machine? Why should a resuit so 
opposite to the one contracted for be thus produced ? Why cannot the 
conditions as to use be given effect, so long as the person who agreed 
to them, and obtained the machine on faith of them, is before the 
court? Infringement would not be a cause of forfeiture, it is true. 
The title would still remain in the Standard Brewery. But why should 
that circumstance excuse ail infringement? The contract, it may be 
assumed, without décision, passes the full title, but restricts the actual 
user, so long as the Standard Brewery keeps and uses the machine, 
to the putting on of corks furnished by complainant. If this restricted 
use is within the power of the vendor and purchaser to agrée on, then 
any otlier use is an infringement. The sale of books with a condition 
of resale only at a certain price, as in Bobbs-Merrill Co. v. Straus 
(C. C.) 139 Fed. 155, 147 Fed. 15, 77 C. C. A. 607, 15 L. R. A. (N. 
S.) 766, and 210 U. S. 339, 28 Sup. Ct. 722, 53 L. Ed. 1086, is quite 
différent, because the sole value of books to a bookseller is the power 
of resale. Hère almost the sole value is in the use, and it is quite diffi- 
cult to see why a restricted one may not be effectively bargained for. 

"Restrictions in respect to metliods or purposes of use « * * may prop- 
erly aceompany any sale of a patented article." Walker on Patents, § 301. 

"Any conditions, not in their very nature illégal, * * * imposed by the 
liatentee aud agreed to by the licensee, for the right to manufacture, or use, 
or sell the article, will be upheld by the courts." Bernent v. National Harrow 
Co., iufra. 

The clear tendency of récent cases is to permit any lawful re- 
striction of use, and some even go so far as to seemingly allow un- 
lawful use, if not clearly beyond the patent domain. Heaton-Penin- 
sular Button-Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 25 
C. C. A. 267, 47 U. S. App. 146, 35 E. R. A. 728; Bement v. National 
Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Cortelyou 
V. Lowe, 111 Fed. 1005, 49 C. C. A. 671 ; Victor Talking Machine Co. 
V. The Fair, 123 Fed. 424, 61 C. C. A. 58 ; Brodrick Copygraph Co. 
V. Mayhew (C. C.) 131 Fed. 92; Rupp & Wittgenfeld Co. v. EHiott, 
131 Fed. 730, 65 C. C. A. 544; Aeolian Co. v. Juelg Co., 155 Fed. 
119, 86 C. C. A. 205 ; Crown Cork & Seal Company v. Brooklyn Bot- 
tle Stopper Company (C. C.) 172 Fed. 225; Crown Cork & Seal Com- 
pany V. Standard Crown Cork Co., Cir. Ct. S. D. N. Y., May, 1908, and 
Same V. Central Bottling Co., Cir. Ct. S. D. N. Y., August, 1908, 
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cases in which no opinion was filed. And in several cases in this circuit 
the dominion of the patentée over the patented article has been pushed 
se far as to justify restrictions on sales in territory not effectively, 
but only theoretically, covered by the patent monopoly, or by methods 
which the patentée alone could not use, and which were made possible 
only by a combination of licensees. Rubber Tire Wheèl Co. v. Mil- 
waukee Rubber Works Co., 154 Fed. 358, 83 C. C. A. 336; Indiana 
Mfg. Co. V. J. I. Case Threshing Machine Co., 154 Fed. 365, 83 C. C. A. 
343 ; The Fair v. Dover Mfg. Co., 166 Fed. 117, 92 C. C. A. 43. It is 
true that the whole question is still regarded by the Suprême Court 
as an open one (Bobbs-Merrill Case); but it has often approved the 
Button-Fastener Case, and until the court adopts a contrary rule the 
one hère indicated should be followed, especially as it is the settled 
law of this circuit. A. B. Dick Co. v. Milwaukee Office Specialty Co. 
(C. C.) 168 Fed. 930. The direct question was certified to the Su- 
prême Court March 16, 1909, by the Circuit Court of Appeals of the 
Second Circuit, in A. B. Dick Co. v. Henry. See Crown Cork & Seal 
Co. V. Brooklyn Bottle Stopper Co. (C. C) 172 Fed. 225. The Cotton 
Tie Case, 106 U. S- 89, 1 Sup. Ct. 52, 27 h- Ed. 79, which seems on 
first reading to fully support restricted licenses to use patented ar- 
ticles, has been held not to be an authority on that point. Bobbs-Mer- 
rill Co. V. Straus, supra, in the Suprême Court. 

The légal effect of a transfer of a machine by the licensee, made to 
a purchaser with full notice of the restriction, is fully di-scussed in 
Crown Cork & Seal Co. v. Brooklyn Bottle Stopper Co., supra, and 
the restriction held binding on such a purchaser. If the crown cork 
patent is valid (to be presently considered), the Standard Brewery has 
no valid défense on any ground connected with the form of the license 
contracts. 

As to contributory infringement by Greenberger, the case is equally 
clear. With full knowledge of the situation in respect to complain- 
ant's licensed machines, he furnished crowns exactly adapted to be 
used on them, so like the genuine article that experts cannot dis- 
tinguish between them. He writes letters urging complainant's licen- 
sees to disregard their obligations under the license contracts, and he 
arranged in advance for the défense of the licensees if infringement 
'suits were brought by complainant. The crowns themselves are 
adapted to no purpose but use on the patented machines, except as to 
a few machines which hâve in some way escaped from the patent 
monopoly. Infringement by him is clearly established by the proofs, 
and the record shows his liability in the machine patent cases, even 
if the crown patent were invalid, because he knowingly contributes to 
infringement of a patent by aiding a use beyond the limits of the 
license made by the patentée. See the cases in the Southern district of 
New York, where the crown patent is treated as invalid, cited supra. 

As to the validity of the crown cork patent, the Standard Brewery 
cannot raise the question in any of the four cases because it is a li- 
censee, and Greenberger can raise it only in case No. 28,807, brought 
against him directly upon the crown cork patent ; the bill in that case 
making no charge of contributory infringement. This patent has been 



260 174 FEDERAL RBPOETBK, 

litigated with varying success. In 1903 it was sustained by Judge 
Morris in a case broiight by Baltimore Crown Cork & Seal Co. v. 
Impérial Bottle Cap & Machine Co. (C. C.) 133 Fed. G69. In the 
next case the patent was likewise sustained (Crown Cork & Seal Co. 
V. Standard Stopper Co. [C. C] 136 Fed. 199, Townsend, C. J.), but 
the decree was reversed by a divided court in the Circuit Court of Ap- 
peals for the Second Circuit; Judges Wallace and L,acombe for re- 
versai, and Judge Coxe dissenting (Standard Stopper Co. v. Crown 
Cork & Seal Co., 13G Fed. 811, 69 C. C. A. 200). Meanwhile the 
Impérial Bottle Cap Case was appealed, and (he Circuit Court of Ap- 
peals for the Fourth Circuit, having before it Judge Wallace's opinion 
in the Standard Stopper Case, held unanimously, by Judges Gofif, 
Pritchard, and Brawley, that the patent was valid. Crown Cork & 
Seal Co. V. Impérial Bottle Cap & Machine Co., 139 Fed. 313, 71' C. 
C. A. 442. Six judges hâve sustained ail the claims before them, in- 
cluding Nos. 1 and 3 hère in question, and two judges bave held the 
first three claims invalid. AU the judges who hâve passed on claims 
4 and 5 hère in question bave sustained the patent as to those claims. 
This brings the discussion down to the question of the validity of 
the first, third, fourth, and fifth claims of the Fainter patent in the 
Greenberger suit on the crown patent only. The fourth claim follows : 

"4. The eombinatlon, with a bottle having a head provided with an exterior 
iinnular shoulder, of a sealing disk and a uietallie sealing cap whlch encircles 
the disli and bas its pendent flange corrugated sulistantially throiighout its 
depth, and also having its imier eorrugatioiis bent to conform with or to the 
auDular shoulder on the head of the bottle, substantially as descrlbed." 

The other claims limit or broaden the fourth by specifying a metallic 
sealing cap, a sealing disk at the mouth of the bottle (excluding a plug), 
a flange corrugated in the bent portion, a continuons and unbroken 
pendent flange corrugated throughout its depth in Unes parallel with 
the axis of the cap, a corrugated flange bent into locking contact with 
the shoulder, and a projected edge on the flange to engage a bottle 
opener. There is no claim to à combination of the capping machine 
with the crown cork, so as to bring any of thèse actions within the dé- 
cision of Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 
301, 39 Sup. et. 495, 53 h. Ed. 805. 

The sealing cap, composed of a thin cork disk covered and sur- 
rounded with a métal cap corrugated at its bottom flange, used on pop 
and béer bottles, is so familiar as to require no further description. 
Its efficiency is suffîciently established by the fact that 2,500,000,000 
of them were put out by complainant in 1907.. At the hearing a view 
of the latest machine was had, in actual opération. Eighty-two sealing 
caps per minute were being applied. 

The main conception of the Painter patent is the bending of the 
corrugated pendent flange into a firm locking contact with the bottle 
shoulder under heavy elastic vertical pressure, and also the practical 
possibility of doing this on eacli individual bottle of slightly varying 
size and shape of mouth and shoulder. An important feature requir- 
ing the inventive faculty was the conception that by applying vertical 
pressure, resulting in latéral or inward pressure, by a conical hood 
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(shown in the contemporaneous machine patent) to the outer corruga- 
tions the inner ones could be made to lock firmly and tightly under 
thèse varying shoulders, so as to form, when the lip of the bottle is 
by the same vertical pressure caused to be firmly embedded in the 
sealing disk, a gas — and water-tight seal cap. And this cap, being of 
hard métal, can be easily thrown ofif by the ordinary bottle opener 
pulling on the corrugated edge with the bottle top as a fulcrum. The 
practical features referred to cannot be found in the prior art. Cor- 
rugations are found to improve exterior appearance, like frills or tucks 
upon an article of dress, as in the Whittlesey patent. Numerous 
hooks, fingers, etc., for catching or springing under the shoulder of 
a can or bottle, may also be found, as in many of the fruit can and 
other patents, notably in those of Elizabeth Taylor, 325,877, September 
8, 1885, Geo. P. Goulding, 406,832, July 9, 1889, and J. Bellerjeau, 
76,149, March 31, 1863. But thèse devices tend to destroy any close 
locking contact, rather than to secure it. 

Corrugations also appear in the Goulding device, in order to stiffen 
the hooks which hold the cork in place, while those in complainant's 
patent are for the opposite purpose of being bent out of place. In 
che French and English patents of 1877 and 1878, called the Berthoud- 
•• iedge patents, there was a most ingenious and long-continued attempt 
''o spin a sealing cap upon the bottle neck, so as to make a hermetical 
seal. This was accomplished, but the difficulty was to get it off. The 
most effective means apparently was to smash the bottle head. In di- 
rect proportion to the success of the spinning process was the failure 
of the opening process. Both the on and off processes were slow and 
laborious. This discovery never was, nor could be, in the same class 
as the Painter inventions, being as far apart as the daguerréotype and 
the moving picture. Something similar might be said of ail the in- 
ventions of the prior art. It is difficult to compare them with the 
Painter process. They ail accomplished mainly old results in a new 
way, and their various features are constantly reappearing in numer- 
ous forms of boxes, tins, cans, and packages. The French-English in- 
vention, showing by far the greatest inventive genius, was perhaps the 
greatest failure of ail, in a practical way. 

On the other hand, the Painter cap, in direct and almost unbeliev- 
able disproportion to its extrême simplicity, at once achieved wonder- 
ful success. It is a very small affair. Its constituents are quite incon- 
spicuous. It often happens that an inventer fails to grasp the really 
important and far-reaching feature of bis device or process, and be- 
comes bewildered in matters of détail. An example of this is the 
Ewen subconstruction patent (General Subconstruction Co. v. Netch- 
er, 174 Fed. 230), where the inventor just failed to seize, and conse- 
quently to claim, an enormously important principle of the method of 
safely digging deep basements in the skyscraper districts of large 
cities. Not so Painter. His is one oi the most minute and carefully 
thought out spécifications to be found. Nothing escaped him. Its 
very completeness préjudices it, and led Judge Wallace to criticise 
and condemn it as verbose, and as designed to pre-empt the whole 
earth. But the inventor was dealing with small, simple, and inconspic- 
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uous thîngs, which he realized were to hâve far-reaching results. It 
was necessary to explain fully. No one can misunderstand what he 
is seeking to accomplish, for it is ail set down with great élaboration 
and wealth of détail. Perhaps it might be improved on, as a model 
of English style; but it certainly has unity, mass, cohérence, force, 
and clearness, with some over-elaboration. It is much safer for a pat- 
ent solicitor to err on this side than the other. 

Ail the claims are for a combination. "A combination is a union of 
éléments which may be partly old and partly new, or wholly old or 
wholly new. But, whether new or old, the combination is a means — 
an invention — distinct from them. They, if new, may be inventions, 
and the proper subjects of patents, or they may be covered by claims 
in the same patent with the combination. * * * They are not identi- 
cal with the combination. * * * Certainly one élément is not the 
combination, nor, in any proper sensé, can it be regarded as a sub- 
stantive part of the invention represented by the combination, and it 
can make no différence whether the élément was always free or be- 
cornes free by the expiration of a prior patent, foreign or domestic. 
In making a combination, an inventor has the whole field of mechanics 
to draw from." Leeds & Catlin Co. v. Victor Talking Machine Co., 
213 U. S. 301, 318, 29 Sup. Ct. 495, 500, 53 h. Ed. 805, 813. 

The doctrine hère announced has always been the law, but was dis- 
regarded in the opinion of Judge Wallace in Standard Stopper Co. v. 
Crown Cork & Seal Co., supra. Hère was a new and enormously im- 
portant resuit, produced by new and improved means. Old éléments 
are combined to create a thing absolutely new and greatly successful. 
If the law requires the court to deny its patentability, few combina- 
tions could logically be saved. It should be sustained, in my view, 
without the slightest hésitation. 

Complainant is entitled to a decree as prayed in each of the four 
cases. 



LORAIN STEEL CO. v. UNION RY. CO. 

(Circuit Court, S. D. New York. November 29, 1900.) 

Steeet Railboads (I 58*) — Opeuation by Receivehs — Tbaffic Contracts 

WITH OTHEE COMPANIES. 

Authorit5' granted to the receivers of a New York City street railway 
Company to enter Into a proposed trafflc arrangement with a suburban 
Company, by which each conipany Is given the rlght to run its cars over 
a portion of the Une of the other to carry passeugers without change and 
for a single fare to points on such Unes. 

[Ed. Note. — For other cases, sec Street Rallroads, Cent. I)ig. § 133 ; Dec. 
Dig. § 58.*] 

In Equity. Suit by the Lorain Steel Company against the Union 
Railway Company. Application by receivers for authority to make 
traffic arrangement. Authority granted. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.es 
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Stetson, Jennings & Russell, for Lorain Steel Go. 
Evarts, Choate & Sherman, for receiver of Union Ry. G>. 
Francis K. Pendleton, for City of New York. 
Bowers & Sands, for Union Ry. Co. 

LACOMBE, Circuit Judge. This is an application by the receivers 
of the. Union Railway Company for authority to enter into a pro- 
posed trafiîc agreement with the Westchester Electric Company. The 
object of the agreement is to improve the conditions of traffic between 
the Bronx and Westchester as they were left after severance of old 
relations between the tvvo companies. A narrative of the occurrences 
which hâve led to this agreement will be found in prior décisions of 
this court. 165 Fed. 494; 165 Fed. 500. 

The bondholders hâve been notified of this application, and make 
no objection. Ail other parties in interest unité in the application. 
Under the proposed agreement Westchester Electric Railway cars will 
carry their passengers to the termini, in the Bronx, of subway and 
elevated railroads without collecting an extra fare from them, and 
Union Railway cars will carry their passengers to the Mt. Vernon 
station of the New York, New Haven & Hartford Railroad in the city 
of Mt. Vernon without collecting an extra fare. The only opposition 
is made by the city of New York, which insists that each road should 
operate only to the boundary line between Bronx borough and Mt. 
Vernon, where passengers going further would hâve to change cars 
and pay an extra fare. 

It is suggested that the proposed arrangement will be more bene- 
iicial to the résidents of Westchester than to those who live in the 
Bronx ; indeed, it is asserted that "no benefits will resuit to résidents 
of the Bronx." This assertion is not persuasive. There will certainly 
be many résidents of the Bronx who may wish to go to the city of Mt. 
Vernon, and it will undoubtedly benefit them to be carried there with- 
out change of cars for a single fare. Appréhension is expressed that 
as a resuit of the new arrangement the Union Railway will run fewer 
cars on the White Plains read, because many passengers will be car- 
ried on that road to the termini of elevated and subway by West- 
chester Railway cars. But, if too few cars are run by the Union Rail- 
way- — which is not likely, since it will be competing with the West- 
chester road and can take fares only from the passengers carried by it- 
self — the Public Service Commission will undoubtedly require more to 
be put on. 

It is further suggested that the Union Railway, in order to handle 
the traffic in the Bronx, should "be as sound financially as possible." 
It is certainly hoped that the future operator of this road, whether it 
be a reorganized or a new company, will be sound enough financially 
to render proper service; but it is not thought that the making of this 
proposed traffic agreement will operate to impair its solvency. 

Finally, it is suggested that the city's percentage of gross receipts 
may be less, because some passengers, who otherwise might be carried 
on Union Railway cars, will be carried on Westchester cars. Even 
if this were so, the advantages which will accrue to the traveling pub- 
lic by the ne\y arrangement are of much more importance than the 
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trifling shrinkage in the amount realized to the cîty by the 3 per cent, 
of gross recéipts of the Union Railway. Moreover, as pointed out in 
the brief, the city contends that under the law it will be entitled to a 
similar percentage on passengers carried by the Westchester cars when 
running within the city limits. If this contention be Sound, there will 
be no shrinkage. 

The agreement will terminate an unfortnnate situation apparently to 
the satisfaction of ail parties interested, and it is a matter of congrat- 
ulation that the communities in Westchester and the représentatives 
of the two roads hâve been able by mutual concessions to improve 
traffic conditions at the point in question. 

The application is granted, the agreement approved, and receiver 
authorized to make the proposed arrangement for giving security to 
the city of Mt. Vernon and the village of Pelham Manor. 



OOPPOCK V. BALTIMORE & O. R. CO. 

(Circuit Court, E. D. Pennsylvania. Noveuiber 24, 1009.) 

No. 554. 

1. R-OLEDADs (§ 350*)— Action pob Injury at Crossing— Questions ïoe Jukt 

—Négligence. 

In au action to recover for ttie death of a person killed by a train at a 
railroad crossîng, where it was sliown tliat tlie train was running at a 
higli speed, whicli afCected , tlie question wlietlier tlie crossing signais were 
giveii in due tirne before the crosslng was reached, défendant'» négligence 
was a question for the jury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1161 ; Dec. Dig. 
§ 3.m*] 

2. Raileoads (§ 350*)— Action pob Injuby at Crossing— Questions for Jury 

^conteibutory negligence. 

The question of the contributory négligence of a traveler on a bighway 
killed at a railroad trossing UeU one for the jury, under the évidence and 
the State law that he niust be presumed to bave done bis duty and stopped, 
looked, and listened. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 11G9-1176; 
Dec. Dig. § 350.*] 

At Law. Action by Emma V. Coppock against the Baltimore & 
Ohio Railroad Company. On motions by défendant for a new trial 
and for judgment notwithstanding the verdict. Motions denied. 

A. D. MacDade, for plaintiff. 

Kingsley Montgomery and Wm. B. Linn, for défendant. 

J. B. McPHERSON, District Judge. I hâve no doubt that suffi- 
cient évidence was ofîered in this case to establish the négligence 
of the défendant. The train that killed the décèdent was running very 
rapidly and this fact had an important bearing upon the question 
whether the whistle was sounded at a proper distance from the road 
crossing, so as to give an approaching vehicle timely notice that a train 
was coming. The testimony upon this point was not in harmony, and 

"For other cases see same toplc & § ntJMEer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its total effect was for the jury. So, aiso, the testimony concerning 
the ringing of the electric bell at the crossing was in conflict, and could 
not be passed upon by the court. 

The difficult question is whether the décèdent is chargeable with 
contributory négligence, and upon this point it is not too much to say 
that, if the plaintiff's case had not been helped out by the presumption 
that her husband performed his duty, and stopped, looked, and listened 
before he attempted to cross the track, the weight of the évidence would 
hâve been so much against her that the verdict could only be regarded 
as perverse. But since such a presumption undoubtedly exists under 
the Pennsylvania law, and I am therefore bound to take it into account, 
I find myself unable to assent to the proposition, either that the case 
should hâve been withdrawn from the jury, or that the défendant is 
now entitled to judgment notwithstanding the verdict. 

The defendant's motion for judgment on the reserved point is re- 
fused, and to this refusai an exception is sealed. The motion for a 
new trial is also overruled, and it is ordered that judgment for the 
plaintifï be entered upon the verdict. 



THE M. B. LUCKENBACH. 
(District Court, E. D. Virginia. Xoveniber .3, 1909.) 

1. SE.^-.vfEN (§ lt*)~- Médical Treat-Ment — Duty of Master. 

It is tlie duty of the master of a vessel to look out for the care and 
health of his crew, and wheu a seaman is ill, with no pliysieian on boai'd, 
to procure for hiin intelliseut médical treatment as soon as; possible, and, 
if necessary, send hini to a hospital, whether he requests it or not. 

[Ed. Note. — For other cases, see Seanien, Cent. Dig. § .S9 ; Dec. Dig. Si 
11.* 

Rights and llabilitles of seamen as to médical treatment, see note to 
The Cuzco, 83 C. 0. A. 186.] 

2. Seamen (§ 11*)— ÎIedical ïkeatment-— Liability op Vessel fok Failuke 

TO Ftirnisii. 

Libelant shipped as flreman on a tug, on a voyage from Newport News 
to Colon, Panama. Seven days out from Colon, llbelant became 111, and 
on reaching Colon a nian was emplo.yed in his place; but no médical at- 
tendance was procnred for hlm, and after remaining in Colon and Port 
Antonio for four days the tug proceeded to New York, where libelant's 
substltute passed the quarantine offlcer in his stead, and three days later 
libelant was discharged and sent to a hospital, where he remained for 
nearly two months, 111 with typhold fever. While on board his quarters 
were not changed, and he wiis glven very little care. Held. that the 
master was derelict in his duty, and the vessel was liable to llbelant for 
the suffering and damage resulting from his neglect. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. § 40 ; Dec. Dig. § 
11.*] 

3. Damages (§ 130*)— Personal Injuries— Failtjbe of Vessel to Fubnish 

Médical Treatment to Seamen. 

Where a seaman, who became ill with a fever on a voyage, was not 
given médical attention or sent to a hospital for some three weeks, al- 
though both could hâve been done, and after that lay in a hospital for 
nearly two months, and at the time of trial, eight months aftervcard, had 

•For other cases see same topic & § number in Dec. & Am.Dlgs. 1907 to date, & Eep'r Indexes 
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not recovered hls health, iior been able to worb, an award of $1,300 dam- 
ages was given against the vessel. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. SI 307-307, 370, 
371 ; Dec. Dlg. § 130.*] 

4. Evidence (§ 75*)— Pbesumptions— Failtjre to Oall Witnesses. 

Where it was vvlthln tbe power of a party to proUuce évidence on con- 
troverted issues, the fallui-e to produce It warrants a presuniption against 
such party on tliose issues. 

TEd. Note. — For other cases, see Evidence, Cent Dig. |§ 05-100; Dec. 
Oig. S 75.*] 

In admiralty. Suit by Axel Falkenstrom against the steam tug 
M. E. Luckenbach. Decree for libelant. 

James F, Duncan and N. T. Green, for libelant. 
Peter S. Carter and Harry S. McCoy, for respondent. 

WADDILL, District Judge. The libelant seeks to recover damages 
against the respondent, the steam tug M. E. Luckenbach, for the fail- 
ure of her master to provide proper médical treatment and attendance 
for him while in the service of the tug as a fireman ; he having fallen 
sick during the voyage from Newport News, Va., to Colon, Panama. 
In many respects the facts are undisputed, namely, that the libelant was 
employed as a fireman on the tug; that on the voyage from Newport 
News to Colon, which lasted some twelve days, he was taken with 
fever some seven days out from Colon ; that the boat stopped at Colon 
two days, and then proceeded to Port Antonio, consuming one day en 
route, and remained there one day ; then proceeded from Port Antonio 
to New York, consuming seven days; and, after remaining in New 
York some three days, the libelant was on the 8th day of September, 
1908, sent to the Norwegian Hospital, where he remained ill with fever 
until the 30th of October following. 

Libelant insists that he was not given proper treatment nor furnished 
suitable food and medicine during the entire voyage; that at Colon, 
though sick, he was required to stand in line for inspection by the quar- 
antine officiais and health ofFicer at the port ; that at that port a man 
was employed to take his place, who did thenceforth discharge his 
duties, and he was confined practically to his bunk in the forecastle, 
though he would sometimes come out on deck; that the examination 
by the quarantine officiais at Port Antonio was very perfunctory. the 
officers not coming on board, and at New York his condition was such 
that he was not able to appear in line for inspection; that he was hid 
in his room, and that the man who had taken his place was passed off 
in his stead. Libelant further insists that a doctor should hâve been 
called to see him at Colon, and that he should, if necessary, hâve been 
sent to hospital there; that he asked to be .so sent, but the captain 
informed him that it was an undesirable place to leave him, and that 
he would be taken to Newport News, to which libelant made no ob- 
jection. The captain dénies that libelant made any request for a 
doctor, or to be sent to the hospital, and says that he ofl^ered to take 
him to a hospital, and libelant asked not to be sent. 

It is admitted that no doctor was sent for, either at Colon or at Port 

•For other case» see gamè topio à i kumbbb In Dec. & Am. Digs. ia07 to date, & Rep'r IndeH» 
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xA.ntonio, nor was libelant sent to a hospital at either place, and he was 
taken from Port Antonio to New York, where no doctor was called 
to see him, and at the end of three days, and after his discharge from 
tlie ship, he was sent to the hospital. There is some dispute as to the 
extent of libelant's illness, as there is, also, about the circumstances 
under which the man was taken on at Colon, and whether he was 
actually employed to take libelant's place, and appeared in line before 
the quarantine officiais at New York for the libelant. A careful re- 
view, however, of the testimony, convinces the court that it was mani- 
fest from the first that the libelant was ill, and that he required, at 
the earliest practicable moment after he was taken sick, the attention 
of a physician, as it is, also, that his disability for work, certainly at 
Colon, was recognized by the master, and that the man was taken on 
board and employed in his place and stead, because of his illness, and 
thereafter performed the duties of fireman in place of the libelant, and 
passed the quarantine officer in New York in substitution for the li- 
belant. Whether the libelant may hâve been actually secreted in his 
bunk or not, certain it is the fact of his illness was not called to the at- 
tention of the health officer, nor his présence on board the tug made 
known. 

The ship 's master seems to hâve proceeded largely, as does his coun- 
sel in the examination of witnesses and in argument, upon the theory 
that it was the duty of the libelant either to hâve gone personally to 
see, or to hâve asked for, a doctor, or requested to be sent to a hospital ; 
and the ship's master apparently acted upon the idea, in which he may 
doubtless hâve been sincère at first, that the man was only slightly sick. 
But in ail this he manifestly failed to recognize his obligation in the 
premises. It was the duty of the master to look out for the care and 
health of the libelant, whether he made a request of him so to do or 
not ; and from this testimony it is clear that libelant's condition, last- 
ing during a period of seven days before reaching Colon, was such as 
to require of the master, in the exercise of that degree of care, consid- 
ération, and responsibility which his position imposed upon him, to 
see what was the character of the fever from which libelant was suf- 
fering, and was something as to which he could not hesitate, vacillate, 
speculate, or take chances upon. Ships of the size of the L,uckenbach 
having no physician on board, the crew hâve to look to the master for 
proper care and médical treatment in matters affecting their health ; 
and, when taken ill upon a voyage, the laws of humanity require that 
the master, having sick members of his crew in charge, should treat 
them with the utmost care, kindness, and considération consistent with 
the circumstances in which he is placed, and see that intelligent médical 
assistance is furnished as soon as possible. In cases of emergency, 
voyages hâve to be deviated from ; and there would certainly seem to 
be no good excuse why, upon arrivai at a port with a sick man on 
board, médical advice should not be had at once, and the seaman 
sent to a hospital, if necessary. In this case, confessedly, this was 
not done, either at Colon or Port Antonio, nor at New York until the 
ship had been in port three days, and then libelant was discharged, 
taken from the ship on a stretcher, carried to the hospital, where he 
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was confined for a period of nearly two months, and treated while 
there, as shown by the doctor's certificate discharging him, for ty- 
phoid fever, and as libelant understands, as shown by his testimony, for 
typhoid pneumonia. 

Net only is the négligence of the master apparent in his failure to se- 
cure proper médical aid and hospital treatment at the earliest practicable 
moment, but it is quite apparent f rom the entire testimony that but little 
attention was shown by the master to the libelant during his entire 
illness on shipboard. His quarters were not changed ; his meals were 
not looked after; indeed, save furnishing him on several occasions 
with some whisky and quinine, nothing whatever was apparently done 
looking either to his health or comfort, such as his condition required, 
although part of the time the vessel was in a very hot and unhealthy 
climate ; and the failure to send for a doctor after the arrivai of the 
vessel at the port of New York, for a period of three days, in his then 
condition, was inexcusable, if not inhuman. The law applicable to 
this case has recently been fully considered by the Suprême Court of 
the United States, the Circuit Court of Appeals for this circuit, and 
by this court, and hence mère citations of the authorities will be sufh- 
cient. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. TOÎO; 
The Iriquois, 194 U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955 ; Id. (D. 
C.) 113 Fed. 964; Id., 118 Fed. 1003, 55 C. C. A. 497; The Svaeland 
(D. C.) 133 Fed. 932; Id., 136 Fed. 109, 69 C. C. A. 97. 

Considering the amount of the compensation which should be al- 
lowed the libelant, the case is one of rather more than usual difiiculty, 
in that at the threshold we are confronted with the uncertainties arising 
from cause and effect incident to the frailties of the human body re- 
sulting from long illness. The libelant was discharged from the hos- 
pital on the 30th day of October, 1908. He was examined as a witness 
in this case on the 24th day of June, 1909, and testified that he had not 
been able to work since leaving the hospital; that he had been sick, 
weak, unable to get his strength back, and also suffered from swelling 
of his legs. A physician was examined at the trial, who testified that 
he first saw libelant about the middle of November, 1908, when he 
found both legs very badly swollen, and the man thoroughly unable 
to work, and in an anssmic condition, and that he examined him on the 
day of the trial, and still found him weak and his limbs swollen. Li- 
belant's appearance upon the stand also indicated his enfeebled con- 
dition. 

Counsel for respondent contended that it did not follow that libel- 
ant's condition arose from the master's neglect hereinbef ore recited ; 
that libelant had been the subject of a serions attack of malarial fever 
some four months before entering the ship's employ ; and that his ali- 
ments while on shipboard, and at the hospital, might hâve been malari- 
al, and not typhoid, fever. Suffice it to say that it was easily within the 
power of the respondent to hâve cleared up ail thèse matters, if it de- 
sired to do so. The quarantine officer at New York could readily hâve 
been called to explain the circumstances connected with allowing the 
ship to pass quarantine with the libelant on board in his then condition, 
as could the doctor at the hospital, whose certificate was f urnished. 
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showing the existence of typhoid fever, and, indeed, the man who took 
libelant's place while sick at Colon could hâve explained whether he 
passed quarantine at New York as and for the libelant ; none of which 
things were donc, and the usual presumptions from such failure shoiild 
arise. Kirby v. Tallmadge, 160 U. S. 379, 16 Sup. Ct. 349, éO L. Ed. 
463; The Georgetown (D. C.) 135 Fed. 854, 859; The Luckenbach 
(D. C.) 144Fed.'^980. 

Upon the whole case, the court thinks that it is fully justified in 
holding that the libelant's ailment was that of typhoid fever, and that 
it is fairly inferable that his condition of ill health arose therefrom, 
and as the resuit of the respondent's failure to properly discharge its 
duty to him, while in its service as a seaman, and that an award of 
$1,300, would be reasonable to the libelant for the suffering that he 
bas been subjected to and the damages he bas sustained. 



TRUST CO. OF AMERICA v. NORFOLK & S. RT. OO. 
(Circuit Court, E. D. Virginia. Oetol>er 13, 1909.) 

1. Railroads (§ 1.5.3*)— Bonds— RiGiiTS of Holbers as Between Tiiismselves. 

Bonds secnred by a railroad mortgage are of peculiar etiaracter, anâ 
tlie rigbts of no liolder tlrereof can be considered, witliont baving proper 
regard for the rights of otber tiolders and otbers in inlerest who are to be 
affected. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 467-471; Dec. 
Dig. § ]5.3.*1 

2. R.A1LE0ADS (§ 180*)— SUITS TO FOBECLOSE MORTGAGES— INTEBVENTION Bt 

BONDHOLDEK. 

In a suit by the trustée to foreclose a railroad mortgage, a bondboider 
is not entitled, as matter of right, to intervene and be made a party de- 
fendant, and leave to do so should not be graiited, where the case has so 
far progressed that the trustée is entitled to a decree of foreclosure and 
sale, which is desired by a large majority of the bondholders, who hâve 
perfected arrangements for a reorganization, and the effect would be to 
delay such sale and prolong a receivership of the property, and where 
the rights of the applicant can be fully protected iu the proceeds of the 
property. , 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 616; Dec. Dig. 
§ 18G.*] 

In Equity. Suit by the Trust Company of America against the Nor- 
folk & Southern Railway Company to foreclose mortgage. On pétition 
of Fergus Reid to be allowed to intervene as an individual bondholder. 
Leave denied. 

The purpose of this litigatiou is to foreclose a certain Consolidated mortgage, 
executed by the Norfolk & Southern Railway Company to the Trust Company 
of America, trustée, upon its railroad property and franchises, and is before 
the court at this tinie upon the application of the trast company for a decree 
of sale in advanee of the aseertalument of liens upon the property, and upon 
the pétition of Fergus Reid to be allowed to intervene as au individual bond- 
holder for the purr)Ose, among other things, of opposing the motion for sale, 
and to présent sundry questions which it is claimed by him the trustée failed 
to take cognizance of, and as to which it is incompétent to act in its fiduciary 
eapacity. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. L,. Chadbourne, Jr., and Frederick Hoff, for complainant. 
Edward R. Baird, Jr., for défendant Norfolk & S. Ry. Co. 
Williams & Tunstall, for petitioner. 

WADDILL, District Judge (after stating the facts as above). On 
Wednesda)', the 39th day of September, 1909, two days before the time 
set to hear the application for sale of the property of the défendant 
railway, the petitioner, Reid, appeared and presented his pétition, set- 
ting forth charges, briefly, that certain members of the syndicate hav- 
ing for its object the purchase of the securities of the défendant rail- 
way at the time of and with a view of its formation, collusively with 
the company and the Trust Company of America caused the indebted- 
ness of the company to be augmented largely in excess of its real indebt- 
edness ; and said petitioner prayed, among other things, that the court, 
through its receivers or otherwise, would thoroughly investigate the 
circumstances respecting the formation of the syndicate, and take the 
necessary steps to collect, in behalf of the défendant company, from the 
persons profiting by this wrong, the amount appearing to be due by 
them respectively ; and petitioner specially asked.that the court would 
delay any proposed action looking to the sale of the property under its 
control until this inquiry could be had, and this proceeding taken. The 
Trust Company of America, trustée, and the défendant company, ap- 
peared by counsel and resisted the filing of this pétition and granting 
of the motion to delay the sale; and after full hearing thereon, and 
mature considération thereof, the court, on the Ist day of October, 
allowed the pétition to be filed, and gave leave to the défendant com- 
pany, to the receivers, or to any person in interest, to answer or make 
such other défense thereto as they might be advised on or before the 
3d day of November, 1909. The court further decided that the sale 
should not be postponed on account of any of the questions presented 
by the pétition, but that the property should be at once sold, reserving 
from the opération of the sale, for the benefit of the défendant com- 
pany and its creditors, any estate to be recovered as the resuit of the 
investigation growing out of the said pétition. 

CounSel for the petitioner thereupon asked that the sale might be 
postponed until the coming in of the answers to his pétition, which the 
court took under advisement until Saturday, the 9th day_ of October, 
1909, that being the time set for the entry of the decree of sale and 
hearing formai objection thereto, but with the intimation on its part 
that, as then advised, it did not think that the sale should be delayed 
pending the making of défense as aforesaid to the pétition. On the 
9th day of October, 1909, petitioner presented what purports to be his 
amended and supplemental pétition, asking leave to intervene as an 
individual bondholder, to be made a party défendant, and in which 
pétition he assails the bond issue under the mortgage sought to be fore- 
closed, and asks that the sale be delayed pending considération of the 
questions presented by his said amended and supplemental pétition. 
The Trust Company of America, trustée, and the défendant railway 
company, thereupon appeared and resisted the filing of said amended 
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and supplemental pétition, and it is as to the propriety of filing this 
last-named paper that the court has now to détermine. 

Several considérations présent themselves : First, this is in no sensé, 
in the opinion of the court, an amended and supplemental pétition to 
the one allowed to be filed by the petitioner on the 2d day of October 
as aforesaid. On the contrary, it seeks to do just what that pétition 
did not do. The petitioner did not there ask to be made a party de- 
fendant to the cause, but, on the contrary, that this pétition might be 
filed, and that the court, through its receivers, investigate and inquire 
as to whether or not certain assets might not be recovered for the de- 
fendant Company. This amended pétition asks leave to intervene as 
an individual bondholder, and become a party défendant to the suit, 
and in effect take part in the management and direction of the same, 
upon the assumption that the trustée is incapacitated so to do, and that 
the défendant company has been derelict in the discharge of its duty 
regarding the matters and things sought by the pétition to be remedied. 

Assuming that the petitioner, upon the face of his pétition, has 
stated such a case as technically might entitle him to intervene in his 
own behalf, which, in passing, may be said to be exceedingly doubt- 
ful, still, whether he should be permitted to do so at this time, and 
under thèse circumstances, hère, is an entirely différent question. Se- 
curities of the class involved in this litigation, namely, bonds secured 
under a railroad mortgage, are of peculiar character, and the rights 
of no holder thereof can be considered, without having proper regard 
to the rights of other holders of such securities, or others in interest 
who are to be afifected thereby. What the petitioner seeks to do would 
tend to affect the value of every security issued under the mortgage 
which he claims, and, if permitted to intervene at this stage of the 
case, would largely, if not entirely, prevent the use of the mortgage 
securities in the sale of the property, for the purpose of the legitimate 
reorganization of the company, and resuit in indefinitely tying up the 
same, and continuing it in the hands of the court, instead of its own- 
ers. This ought to be avoided, unless there is some controlling rea- 
son making the same necessary. The trustée, in opposing the filing 
of this pétition and in asking for the sale of the property under the 
mortgage sought to be foreclosed, has the support of, and speaks for, 
more than $13,000,000 out of an issue of $14,000,000 of securities 
outstanding under the refunding mortgage of $15,000,000 under fore- 
closure. The reason for not allowing the intervention in this cause be- 
comes more apparent, because it by no means follows that the petition- 
er may not, in efïect, secure the relief he asks by his amended and sup- 
plemental pétition from the investigation that may be ordered under 
his pétition asking therefor, heretofore allowed to be filed; and like- 
wise he will hâve preserved to him the right against the proceeds aris- 
ing from the sale of the property asked to be sold to assert his claim, 
and then to make proper contest between himself and any other bond- 
holders claiming to hold bonds under the mortgage as between them- 
selves. 

The cause has matured, and sufficiently progressed to entitle the 
complainant trustée to the entry of a decree foreclosing the mortgage 
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sought to be enforced. A decree of référence was duly entered, tlie 
master's report filed, and time for exceptions theretb has elapsed. The 
déclaration of the ascertainment of tiie amonnt due under the mort- 
gage, and for which the mortgagor company may redeem, of course, is 
not conclusive of the amount of the dêbt actually due ; and the court 
sees no reason why the sale may not now be had, and, indeed, believes 
that the interests of the parties afïected will best be subserved by at 
this time disposing of the property. 

The court is not unmindful of the fact that the receivership in this 
cause has not been of long duration, and that the same has been suc- 
cessful, and the property, as a resuit, largely increased in value, as 
claimed by the petitioner; but it does not follow therefrom that it is 
not désirable for the court to discontinue the administration of proper- 
ty of this character at the earliest moment, and the court cannot lose 
sight of the fact that it is rarely practicable to effect a sale of property 
of this class and size, except through the co-operation of the owners 
of the property seeking to reorganize the same, and at a time when 
they themselves by concerted action can either acc[uire the same or 
efïect a sale thereof. 

The questions under considération are now so well settled that no 
gênerai review of authorities is necessary. The récent décisions of 
this court in Bowling Green Trust Co., Trustée, v. Virginia Passenger 
& Power Co., 133 Fed. 921, and 164 Fed. 753, in Fink v. Bay Shore 
Railroad Co., 144 Fed. 837, 75 C. C. A. 665 (a décision of the Circuit 
Court of Appeals of this circuit), and in Central Trust Co. v. Cincinnati, 
H. & D. R. R. Co. (C. C.) 169 Fed. 466 (a décision of Judge Lurton, 
of the Sixth circuit), and authorities cited in said cases, will be found 
to contain a full discussion and considération of the subject. 

The right of the petitioner to file bis amended and supplemental pé- 
tition, and to interveneas a bondholder, will be denied, but without 
préjudice to him hereafter, as against the proceeds of sale of the 
property, to take such steps as he may be advised to assert his claim, 
and to challenge those of other bondholders, the allowance of whose 
claims will tend to diminish the petitioner's share of the fund. 

The decree for sale of the property will at this time be ordered. 



THE HORTENSrUS. THE ROBERT W. PALMER. THE EASTMAN KO. 2. 
(District Court, S. T). New Yorlj. Decemljer 7, 1909.) 

Collision (§ 64*)— Evidence— Négligence. 

Collision near ttie West Banlt Light, New Torlî Bay, between the stefim- 
sliip Hortensius and a scow in tow on a liawser of the tug Palmer. Ifeld 
that the seow was properly lighted and tlie collision was the resnlt of 
fault on the part of the Hortensius in not havinj; a pror>er loolîout and on 
the part of the tug in not lieeping lier tow on the starboard side of the 
channel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 81, 82; Dec. Dig. 
§ 64.*] 

(Syllabus by the Judge.) 

•For other cases eee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Actions by Franklin P. Eastman and others against the steamship 
Hortensius and the tug Robert W. Palmer, and by the British & South 
American Steam Navigation Company, Limited, against the scow East- 
man No. 2 and the tug Robert W. Palmer, to recover for a collision. 
Libel against the scow dismissed. Decree in favor of Franklin P. 
Eastman and others against both vessels, and libel of the British & 
South American Steam Navigation Company sustained. 

Wing, Putnam & Burlingham, for the scow. 
Convers & Kirlin, for the Hortensius. 
Wallace, Butler & Brown, for the Palmer. 

ADAMS, District Judge. This action was brought by Franklin P. 
Eastman et al., the owners of scow No. 2, against the steamship Hor- 
tensius to recover the damages, alleged to hâve been $8,000, caused by 
a collision between the scow and the' steamer on June 5, 1908, about 
10 :45 p. m., just above the West Bank. The tide was fîood, the wind 
fresh from the eastward and the weather clear. 

The further allégations of the libel are that the scow was bound into 
New York, after having dumped her load of street sweepings, in tow, 
on a hawser of about 200 fathoms, of the tug Robert W. Palmer ; that 
the tow was coming through the Swash Channel at the rate of about 
4 miles an hour by the land ; that in passing the bell buoy the tug 
headed up the Main Channel keeping to the eastward of mid-channel 
and carrying the Conover Beacon and Chapel Hill Beacon range lights 
a little on her port quarter; that while proceeding thus, the Hortensius 
was sighted coming down the Main Channel a little on the tug's pori 
hand, showing her green light; that the Hortensius blew a signal of 
one blast which the Palmer answered with one blast, and both vessels 
ported their helms; that the green light of the Hortensius was shnt 
in and her red light came into view ; that the two vessels kept on, the 
Hortensius passing the Palmer well clear port to port ; that instead of 
keeping on her course, the Hortensius sheered to the eastward and 
struck the scow a head-on blow breaking the bunker log and doing 
other serious damage ; that by the collision the hawser was parted at 
the bridle. It is then alleged that the collision was not caused by any 
négligence on the part of the libellants or those in charge of the scow 
but was due to the négligence of the Hortensius in that: (1) the steam- 
ship was not under the command of a compétent person, (2) she did 
not keep a good lookout, (3) she did not keep on the starboard side 
of the channel as required by Article 25 of the Inland Rules (Act 
Aug. 19, 1890, c. 802, 26 Stat. 327 [U. S. Comp. St. 1901, p. 3870]), 
(4) she undertook to make a close shave, (5) after passing the tug she 
sheered into the scow, (6) she did nothing to avoid a collision and (7) 
she did not stand by as required by the Act of Congress. 

The claimant of the Hortensius, after some admissions and déniais, 
alleged : 

"Third: It allèges that the farts with regard to the collision are not fully 
and eorrectly set forth in the third article of the libel herein but that they 
are as foUovvs: 

On the evenlng of .Tune 5th, 1908, the steamship Hortensius was proceeding 
from her pier at Atlantic Dock to sea. After leaving her dock at or about 
174 r— 18 
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6:30 o'clock p. m., she came to anchor ofE the Statue of Liberty, awalting her 
papers. After they were received, she got under way again and started foï 
sea shortly after 9 o'clock. 

At that time and up to the time of the collision, the steamship Hortensius 
was seaworthy and lu ail respects properly equipped and ready for her voyage, 
and at ail times she was properly offlcered and manned, had a careful and 
compétent lookout stationed on her forecastie head, and was in charge of a 
duly licensed full branch New Jersey Sandy Hook pilot 

After leaving her anchorage oft' the Statue of Liberty, and making the Main 
Channel, the Hortensius steered down the channel course, keeplng well to the 
westward of the range lights. When she was off the West Bank bell buoy 
No. 9^! which she had passed well to the westward of the range lights, a tug 
and tow were sighted standing up the harbor and bearing on the port bow of 
the Hortensius. The Hortensius thereupon blew a single blast whistle signal 
which was answered by the tug. The tug proved to be the Robert W. Palmer, 
with the scow Eastman No. 2, for damage to which this libel was, brought, In 
tow astern on a long hawser. 

ïhe Hortensius after blowing the signal changed her course a little to the 
westward and slowed her engines, ihe tug passing her on her own port side. 
It was then observed that the lights of the tow were belng carried around to 
the westward by the wind and tlde and were getting on the starboard bow of 
the Hortensius. Thèse lights got over to the westward of the range lights and 
on the westerly side of the channel. The engines of the Hortensius, which had 
been slowed down when the tug was passed, were at once put full ahead to 
get btitter steerage way and the helm was put hard aport In order to attempt 
to sheer clear of the scow. Almost immediately after the order to start the 
engines ahead was given, the pilot flnding that a collision could probably not 
lie avoided in that way, had the engines put full speed astern. The wheel 
was left still hard aport and a three blast signal was blown on the Hor- 
tensius' whistle to indicate that her engines were going full speed astern. The 
engines had been going full speed astern for a perlod of about two minutes 
uud the Hortensius had practically stopped in the water when the s.cow came 
in contact with her. 

The scow struck the Hortensius almost squarely on the bow, the stem of the 
Hortensius striking the scow slightly Inboard of her forward port corner. 
Considérable damage was done to the Hortensius by the collision. 

At the time of the collision, the Hortensius was dangerously near the shallow 
water on the western side of the channel and it was necessary to exercise ex- 
trême care in order to round West Bank Light to the eastward. This was 
4lone and then the Hortensius turned and stood by to ascertain that the tug 
and tow were safe, and after having done so proceeded to an anchorage ofi! 
Oravesend Bay. 

At the place and time of the collision, the night was fine and clear, the wind 
was blowing freshly from a point about east by south and the tide was about 
hait flood and running In a gênerai north- westerly direction. 

* * * « * ** * ** * * 

lOighth: Ftirther answering herein, the elaimants allège that the steanishlp 
Hortensius at ail the times mentioned was f ully and properly offlcered, manned 
and equipped and was in ail respects tight, stauneh and seaworthy, and the 
collision referred to was not eaused by nor contributed to by any fault or 
négligence on the part of the steamship Hortensius, her owners or anyone for 
whoni she or they may hâve been responsible. The scow Eastman No. 2, as 
the elaimants are infonned and believe, had no rudder and no means. of di- 
recting her course on the occasion of the collision. She was practically at the 
niercy of the wind and tide and her direction depended largely on the sheer 
which the course of her tug, taken in connection with the other forces oper- 
iiting on her, might give her. Consequently, the towlng of her by the tug 
Robert W. Palmer on a long hawser of upwards of 200 fathoms was Improper 
and constltuted a serious menace to navigation in crowded waters such as 
those of New York Harbor. 

The collision was càused by or contributed to by the favilt and négligence of 
the tug Robert W. Palmer and to the ineflîciency and négligence of her master, 
officers and crew and those in charge of her: 1. In not keeping a proper look- 
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out. 2. In uslng a tow line much too long for the towlng of a scow without 
steering gear. 3. In not keeping her tow on the starboard side of tlie channel 
as required by the rules. 4. In towing a light scow without steering gear 
astern on a hawser instead of abreast of the tug. 5. lu makiug too long a 
sweep in turning into the Main Channel in view of the nature of the tow wiiieh 
she had and her manner of towing it, 6. In having no efficient means of cast- 
ing the scow adrift in case it becaine necessary. 7. In that she did not cast 
the scow adrift when It was seen that there was danger of collision. 8. In 
that there was no efficient means of communication between the tug aud tow. 
9. In that the tug did not communicate with the tow or sonnd any warning 
signais to the steamer. 10. In that the tug did not make any effort to avold 
the collision. 11. In other respects wliich will be shown at the trial of the 
cause. 

Ninth: Further answering herein the clainiants allège: The collision was 
also caused by or contributed to by the fault and négligence of the scow East- 
man No. 2 aud to the inefficiency and négligence of her master, offlcers and 
crew, her owners and those in charge of her: 

1. In not keeping a proper lookout. 2. In permitting the scow to be towed 
in on a hawser which was much too long, and in a manner which they knew or 
ought to hâve known would be dangerous to other vessels, because the scow 
had no steering gear, and in other respects which will be shown at the trial." 

The claimants then petitioned the Palmer into the action, alleging 
that she was in fault as above. 

The owners of the Hortensius then fîled a cross libel against the 
scow and the tug, alleging the facts as in their answer and asking for 
a recovery of their damages, said to be $3,500. 

This cross libel was duly answered by the owners of the scow and of 
the Palmer. 

The officers on the bridge of the Hortensius claim that the scow 
had no lights, but that she was duly displaying proper lights is shown 
by practically ail the other witnesses in the case, including the look- 
out on the Hortensius, who said he saw them some little time before 
the collision but did not report them because he assumed that those on 
the bridge had also seen them. 

The scow was a side dumper, about 134 feet long, 34 feet wide and 
with 14 feet depth of hold. She had no steering gear or motive pow- 
er but had two skags or stationary rudders, one on each side of her 
stern, the object of which was to steady her. She was struck on her 
square bow which was eut into within a foot of the water line. 

The scow was in tow of the Palmer on a long hawser, about 175 
fathoras, but she was under the Palmer's control in such respect, as 
well as others, and no fault having been shown on her part, her own- 
ers are entitled to their damages. 

The Hortensius. 

The Hortensius was a steel screw steamship 363 feet in length, her 
beam was 47 feet and her depth of hold 35 feet. She was bound on 
a voyage from New York to the River Plate and in charge of a Sandy 
Hook pilot. She left her pier at 6 :30 p. m., drawing at the time 34 
feet of water. She came to anchor below the Statue of Liberty, where 
she remained until 9 p. m., and then proceeded down the bay. A look- 
out was stationed forward and the wheelsman, the third ofificer and 
the captain and pilot were on the bridge. When the steamer passed 
the Craven Shoal, three tows were noticed coming up the bay, the tugs 
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of which were showing three mast head lights. One ot thèse tows 
was passed to port off Swinburne Island. The other two, the Hal- 
lenbeck's tow and the Pahner's tow, came shortly after, the former 
being ahead. The Palmer was seen turning into the Main Channel 
from the Swash showing a green side light. At this time the Horten- 
sius blew one blast to the Palmer, to which the latter repHed with a 
signal of one and ported, shùtting ont her green light and showing her 
port light. Both of the tows were extending somewhat across the 
channel. The tail of the Hallenbeck's tow was about the center of 
the channel, while the tow of the Palmer was more to the westward 
as the latter was overtaking the former, going about 3 knots an hour, 
while the latter, being lighter, was making about 4 knots per hour. 
After the exchange of signais the Hortensius slowed. It is claimed 
that the scow in tow could not then be seen, even with marine glasses, 
and the slowing was a precautionary measure. Previous to the slow- 
ing, the speed of the steamer was about 8 knots and the slowing was 
équivalent to half speed, or perhaps not more than 3 knots. The tide 
at this time was setting about northwest, and together with a fresh 
easterly bréeze, had the effect of swinging the tow to the westward. 
The Hortensius kept well to the westward side of the channel. The 
scow was first discovered by those on the bridge of the steamer when 
she was a short distance, 700 or 800 feet away, and it is claimed, the 
lights of the scow were then discovered at the same time as the scow 
herself. The steamer's helm was put hard-a-port and the engines put 
full speed ahead in order to cause her to swing quickly. This speed 
was maintained for about a minute but the pilot saw she was not going 
to clear in that way, so he ordered the helm to starboard and had 
the engines reversed at full speed, and as the reversing was a couple 
of minutes before the contact, the steamer's headway was practically 
overcome, her back water being nearly as far forward as the bridge. 
The tow continued to advance, and at the time of the contact was going 
forward at some speed, probably, as aided by the tide, at the rate of 5 
or 6 knots. The collision occurred at a point above the West Bank 
Light, on the westerly side of the channel, perhaps 300 or 400 feet 
from the westerly bank. 

It is urged that the Hortensius was in fault for not standing by the 
tow, and in proceeding some 3I/2 miles down the channel before she 
turned back, but she saw that the tug was returning to the tow and I 
f ail to find any condemnatory action in this respect. 

I think, however, that the Hortensius was in fault in failing to see 
the scow much sooner than she did. That the scow could hâve been 
seen is obvious from the fact that her lights were properly displayed 
and seen by the steamer's lookout but not reported by him as stated 
above. He said he saw the scow's lights before the steamer blew her 
signal of one blast and heard those on the bridge talking about them 
before he left it. Even if there was no such conversation, a proper 
observation from the bridge, upon a report being made, would bave 
shown the barge on the westerly side of the channel, requiring care on 
the part of the Hortensius in stopping sooner to allow it to be pulled 
out of the way. This duty she failed to perform and it was undoubt- 
edly a cause of the collision. Apart from the obligation to see the 
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scow's lights, the tug's three towing lights, advising the steamer that 
the tug had a tow astern more than 600 feet in length, were seen, and 
should of themselves sufficed, in view of the wind and set of the tide 
to cause the steamer to proceed with more caution than she exercised. 
The pilot said that he would not hâve been able to avoid the colHsion 
by stopping and reversing as it would hâve caused the steamer to be 
carried ashore on the western bank but that does not seem probable. 
Perhaps there would hâve been some reason for such an appréhension 
if the steamer had remained motionless in the water for any length of 
time, but there was no apparent necessity for that. If she had slowed 
sooner than she did she would doubtiess hâve been under such com- 
mand that a stoppage, even if necessary, could hâve been made without 
danger. The master of the steamship, who was also on the bridge, 
stated that the cause of the collision was the failure to see the lights. 
He said when they went astern it was — 

"too late to avoid collision. If tlie lampfs had been seen there wonld hâve 
been no collision * * * \Ve would not hâve proceeded on se far, we would 
hâve been going full speed astern long before we ever approached the lights." 

The Palmer. 

The Palmer had been out to the dumping grounds with her tow. 
When coming in, the tide was flood and the wind fresh from the east- 
ward. After rounding to the west of the bell buoy which marks the 
junction of the Swash Channel and the Main Ship Channel, she chang- 
ed her course so as to reach buoy No. 10. She was drawing 10 or 11 
feet of water and the scow about 3 or 4 feet. The master of the 
Palmer, who was at the wheel, saw the white light and the green light 
of the Hortensius just before the latter turned down from Craven 
Shoal. The steamer then shut out her green light and showed her 
red light. The tug at the time was showing her red light to the steam- 
er. At this time the signais to pass port to port were exchanged. The 
tug ported her helm and hauled to the eastward but made no change 
in her speed. The Hallenbeck with her tow was then on a similar 
course to the Palmer's but inside of the latter. The Palmer took a 
course to the westward of the Hallenbeck's tow, and was gradually 
passing it, without change of speed, which was not made until after 
the collision took place, when the Hortensius and the scow came to- 
gether. 

The principal charge of fault against the tug is towing with such a 
long line. It bas been held that while there is no rule or régulation 
prohibiting the use of such long hawsers, yet the courts hâve said it is 
a dangerous practice and that tugs using it will be held to a strict 
accountability in case of disaster. In the Circuit Court of Appeals in 
The H. M. Whitney, 86 Fed. 697, 700, 30 C. C. A. 343, 346, it was said, 
quoting from The Gladiator, 79 Fed. 446, 25 C. C. A. 33 : 

"While * * * we can not condemn a tow of the eharacter of that In this 
case as absolutely uiilawful, yet we must hold tugs which navigate this coast 
with such long and essentially hazardous fleets to the use of the extremest 
care in the interests of common safety." 

Hère the Palmer took no especial care to avoid the steamer. Under 
the effect of the easterly wind and the set of the tide, it should bave 
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been évident that the tow would take a considérable sheer across the 
channel. It was therefore impossible for the Palmer to draw the 
tow sufficiently to the eastward to pass safely, and she should hâve 
taken some measures to avoid blocking the channel, as by stopping and 
permitting the Hallenbeck's tow to go on, in which case, having re- 
duced her speed, she could hâve drawn in behind the Hallenbeck's 
tow to the eastward. Some measures should hâve been taken on the 
Palmer's part to avoid the effect of the western drift and she was evi- 
dently in fault for not adopting timely measures for that purpose. The 
Sea King, 114 Fed. 535, 52 C. C. A. 349. She was evidently not enti- 
tled to occupy practically the whole channel with her tow but should 
hâve kept it on the starboard side under Rule 35, and there is nothing 
in the case to show that it was not safe and practicable for her to do 
so. Thé agreement by signais meant that the tug would keep her tow 
to the right and if she were not going to be able to do so, she should 
hâve signified it by alarm whistles and not hâve consented. 

The libel against the scow is dismissed. There will be a decree in 
favor of Eastman et al. against both vessels, with an order of référ- 
ence. The libel of the British & South American Navigation Com- 
pany is sustained for half damages, with an order of référence. 



HOGABTH SHIPPING 00., Limited, t. FEDERAL StJGAR BBFINING 00. 
MANCHESTER & SALFORD S. S. GO., Mmited, v. SAME. FEDERAL 
SUGAR REFINING CO. v. MANCHESTER & SALFORD S. S. CO., Lim- 
ited. 

(District Court, S. D. New York. December 2, 1909.) 

Evidence (§ 333*) — Shipping (§ 58*) — Delivehy op Cargo— Dispute as to 
QuANTiTY— Evidence— Government Tallies. 

Delivery of sugar eargoes at Yonlîera, New Yorlc. Disputes as to the 
quantlties dellvered by the steamshlps determined in favor of the gov- 
ernment tallies and the resix>ndent's tailles. Also held that the cross 
libellant was entitled to recover wharfage. 

[Fid. Note. — For other cases, see Evidence, Cent. Dig. §§ 1247-12ÔT, 
1239-1265; Dec. Dig. § 333;* Shipplng, Dec. Dig. § 58.*] 

(Syllabus by the Judge.) 

Actions by the Hogarth Shipping Company, L,imited, and by the 
Manchester & Salford Steamship Company, Limited, against the Féd- 
éral Sugar Refining Company. Judgments dismissing the libels, and 
rendering decree for the Fédéral Sugar Refining Company on its cross- 
libel. 

Convers & Kirlin, for Hogarth Co. and Manchester & Salford Co. 
Ernest A. Bigelow and James T. Kilbreth, for Fédéral Refining Co. 

ADAMS, District Judge. The Hogarth Shipping Company brought 
the first of the above entitled actions against the Fédéral Sugar Refin- 
ing Company, to recover a balance of charter hire of the steamship 
Baron Cawdor, amounting to $513.46, alleged to hâve been earned 

*For other caBes see same toplc & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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under charter party dated at Hamburg, Germany, May 5, 1908. The 
said sum of $513.46 consists of $499.58, the freight on 49,510 bags 
of sugar and an additional claim of $13.88 for freight on 103 bags 
of sugar, claimed to hâve been delivered in excess of the bill of ïading 
quantity of 49,510 bags. 

The defence is that the hbellant'did not deliver the 49,510 bags 
but only 49,423 bags, weighing 10,864,686 pounds, together with 
59,326 pounds of sweepings, and the invoice value of the missing sugar 
was upwards of $499.58, which sum the respondent retained from the 
freight, and the respondent dénies that there was any freight earned in 
excess of that on the said quantity deHvered. 

The second action was in behalf of the Manchester & Salford Steam- 
ship Company, Limited, against the Fédéral Refining Company to 
recover $213.60, the value of 43 bags of sugar delivered to it by mis- 
take, and for $45.99, the freight on 254 bags of sugar delivered in ex- 
cess of the bill of Ïading quantity, and for $629.69, improperly deducted 
by the respondent because of alleged shortage. Thèse amounts ag- 
gregate $889.28. 

The defence is a déniai of the libellant's allégations with respect 
to the sum of $.213.60 and $45.99, and a further allégation that the li- 
bellant delivered a portion of the sugar in a damaged condition and 
further failed to deliver the full amount of sugar called for by bills of 
Ïading held by the respondent, whereby the respondent suffered loss 
and damage, $629.69, of which it has retained $607.55 out of the 
freight. And the respondent further alleged that the Salfordia incur- 
red vvharfage charges at the respondent's wharf amounting to $103.74, 
which it also seeks to recoup and set off. 

The third action was a cross libel in the second action on the part 
of the Fédéral Refining Company against the Manchester & Salford 
Steamship Company, Limited, to recover for 123 bags not deHvered. 
The alleged value of the missing bags was $629.69, as above stated, 
and the further claim is for the above mentioned wharfage of $103.74, 
making in ail $733.43, of which $607.55 has been deducted from the 
freight as above stated, leaving a balance due of $125.88. 

The answer to this cross libel allèges that 43 bags of sugar, of the 
value of $213.60, were delivered by mistake by the steamship Sal- 
fordia, which were not its property, but the property of B. H. Howell, 
Son & Company ; it also allèges that 254 bags of sugar were delivered 
by the Salfordia to the cross libellant in excess of the quantity called 
for by the bills of Ïading and the freight thereon amounted to $45.99, 
which is due to the respondent; it also allèges that the cross libellant 
has deducted $629.69 from the freight due the respondent because of 
an alleged shortage in delivery of 123 bags of sugar. Thèse sums 
aggregate $889.29, which is the subject of the second above entitled 
actions. 

There does not seem to be any dispute about the wharfage, $103.74, 
being due to the Refining Company, and the controversy really is con- 
cerning the number of bags of sugar on the Baron Cawdor and the 
freight on the alleged excess delivered by the same vessel over the bills 
of Ïading quantity. 
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The libellant says, in its brief, in the first mentioned action : 

"ïhe only question in this case is whetlier the vessel dellvered 49,612 cargo 
bags of sugar as the libellant clalms, or only 49,423 as the respondent claims." 

The respondent, in its brief in the same action, says : 

"Respondent claims a short delivery of 87 bags, the value whereof, $499.58, 
has been deducted from the freight mouey." 

Other features of the controversy are mentioned belovv in the con- 
sidération of the case of the S. S. Salfordia. 

S. S. Baron Cawdor. 

First considering the Hogarth case, the libellant's claim is based 
upon the testimony of the tally men who kept a record of what they 
claimed was discharged by the vessel. Their tally bocks, however, do 
not commend themselves favorably because there are admitted errors 
in them, for example on June 33d, one of the tally men recorded a dis- 
charge of 1,771 bags while his companion, who was keeping tally in 
practically the, same. place has it on his book that 1,759 bags were dis- 
charged. On the same day there was a discrepancy between 1,831 bags 
and 1,838 bags. The appearance of the bocks ctherwise was not such 
as to create an impression of their reliability. 

On the other hand, the tally kept by the Refining Company appears 
to be correct and is corroborated by a transcript from the weighers' 
dock book, filed in the Custom House and certified by an assistant 
Deputy Surveyor of the Port. This was not proved in détail but 
formai proof thereof was waived by the libellant. 

With respect to the transcript, it is provided that if any part of a ves- 
sel's cargo is unloaded without a permit by the proper officer of the 
customs, the officer in command of the vessel shall be liable to a penalty 
(Rev. St. U. S. § 2867 [U. S. Comp. St. 1901, p. 1908]); that the said 
permit shall specify the number and description of the packages (Id. 
§ 2870 [page 1909]); that the master, with certain exceptions, shall 
be liable to a penalty in case of shortag^e (Id. § 3887 [page 1916]). 
It is made the duty of the U. S. Naval Officer te examine whether the 
deliveries of goods imported in a vessel correspond with the landing 
permits and if there is any errer or disagreement to report the same to 
the ccllector (Id. § 8627, subd. 6 [page 1811]) and the weighers, etc., 
are required to make returns of the discharge of vessels in bcoks pre- 
pared by them for the purpose and kept in the Custom House. 

It is contended by the libellant that the certified ccpy of the tran- 
script called a "freight sheet," is not proof of the statements of 
weights which it contains "for any purpose except as it might show the 
amount of the duty demanded by the government.". It seems, how'- 
ever, to corne within the rule that admits in évidence records kept by 
persons in public office, where they are required to write down particu- 
lar transactions cccurring in the course of their duties. Greenleaf en 
Evid. § 483 ; Galt v. Galloway, 4 Pet. 332, 341, 7 L. Ed. 876, Hère 
was a record kept in the manner indicated and it contains this notation, 
opposite an entry of 500 bags, viz. : "87 not found 413 bags," and the 
weight column shows 90,508 (pounds) while the remaining entries of 
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the same quantity of bags show upwards of 109,000 (pounds). Ac- 
cording to the government certificate, therefore, the ship discharged 
49,423 bags, showing a shortage of "87 not found" as stated above. 

The respondent's tally was exactly the same. The bill of lading 
quantity was 49,510 bags. There having been delivered 49,423 bags 
only, the shortage of 87 bags, as claimed by the respondent, was es- 
tablished. 

The Hbellant contends, however, that the respondent's tally does not 
show the number of bags actually delivered by the libellant over the 
ship's side and quotes from the charter party that the cargo was to be 
"taken from alongside at merchant's risk and expense." It also quotes 
from the bill of lading: "Twelfth: Goods to be taken from the ship 
by the Consignées directly they corne to hand in discharging the ship, 
and the Carrier's responsibility to cease package by package, immedi- 
ately the goods leave the ship's deck or tackle, * * * " ^nd con- 
tends that as the other tallies were made at some distance from the 
side of the ship, from 35 feet to 30 yards, they should not be depended 
upon to the same extent as the ship's tallies which were made as the 
bags went over the side. 

It would be extremely technical to hold in a case of this kind, that 
testimony of what occurred a short distance from the side of the vessel 
should not be considered as against testimony of those on board of the 
vessel. The witnesses away from the vessel did not see everything that 
took place on or near the ship, but there is no contention, and could not 
reasonably be, that anything affecting the cargo occurred after it left 
the ship and before reaching the scales, where the outside witnesses 
took charge of it. I think there can be no doubt that ail of the bags 
that were discharged reached the scales, together with the sweepings 
which were placed in bags but not counted as bags of cargo. 

The libellant further contends that apart from the tallies, the évi- 
dence shows that ail of the cargo loaded on the ship was delivered to 
the respondent but I doubt if testimony to this effect tends to establish 
the delivery of ail of the cargo that was loaded on the vessel. The 
tallies showed an unmistakable deficiency in the delivery and if the 
libellant could not account for it, it should suffer the loss. 

So far from there being an excess deliver}* as claimed by the libel- 
lant, there was actually a deficiency, as above stated. 

S. S. Salfordia. 

This action was to recover a balance of freight money, $629.69, 
for freight alleged to hâve been earned in excess of the bill of lading 
quantity, $40.99, also for $213.60, the value of 43 bags, the propertv 
of B. H. Howell, Son & Company, not parties to this action, delivered 
by mistake to the respondent, making a total of $889.28. 

The cross libellant also claims to be entitled to recover $103.43, 
wharfage, which is not vigorously disputed. 

With respect to the claim for $629.66, the testimony shows a short 
delivery of 123 bags, amounting to that sum. 

That there was such a short delivery appears by the returns of the 
government weighers, certified copies of which hâve been offered in 
évidence. What bas been said in the S. S. Baron Cawdor case, supra. 
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with regard to a sirrtilar document is equally applicable hère. Thèse 
are, corrob'orated by the tailles of the Refining Company's clerks and it 
must be regarded that the deficiency in the quantity delivered was 
duly established. Also what has been said in the Cawdor case, in con- 
nection with the method of delivery, is equally pertinent hère and it 
need not be repeated. 

The claim for the value of 43 bags of the Howell shipment does not 
exist because the goods were sent f rom Yonkers by a lighter to the 
Howells. In any event, the libellant is not in any way entitled to re- 
cover on the claim. 

The sum of $103.74 for wharfage is due to the cross libellant and 
to this sum should be added the différence between $607.55 and the 
value of the déficient sugar $629.66, viz. : $22.11, making a total of 
$125.88, for which a decree may be entered in favor of the cross 
libellant, unless there is some question about the figures, in which case 
a référence will be had. The libels of the Hogarth Company and of 
the Manchester and Salford Company are dismissed. 



Ex parte CHIN HEN LOCK. 

(District Court, D. Vermont. November 2, 1909.) 

HabeAjS Corpus (§ 23*) — Exclusion of Chinese— Review of Décisions of 
Immigration Officeks. 

Where au Immigration Inspecter has made an order deuylng a Chinese 
person admission to the United States af ter a f air hearlng In good f aith, 
and his décision has been afflrmed on appeal by the Secretary of Com- 
merce and Labor it is eonclusive, and will not be i-eviewed by the courts 
on habeas corpus ; and a pétition alleglng Ibat a fair trial was. not given 
should set ont facts in support thereof to warrant the grantlng of the 
wrlt In the flrst instance. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17 ; Dec. 
Dig. I 23.*] 

In the matter of Chin Hen Lock. Hearing on writ of habeas cor- 
pus. Writ dismissed. 

J. J. Walsh, for relatoi;. 

Alexander Dunnett, U. S. Atty., for défendant, 

MARTIN, EHstrict Judge. The pétition for the writ is made by 
John Walsh, Esq., a member of the Massachusetts bar, and allèges 
that he is authorized to act in behalf of Chin Hen Lock ; that the said 
Chin Hen lyOck is restrained of his liberty in the Détention House at 
Richford by Arthur L. Weeks, the inspector in charge ; that the said 
Chin Hen Lock is imprisoned in said Détention House contrary to 
law, in that the said Chinaman is an American citizen by birth; that 
he has been a résident of the United States for 17 years, and that 
his right to be and remain in the United States was judicially deter- 
mined by William A. Lord, United States commissioner for the dis- 
trict of Vermont, on September 21, 1897 ; that the said commissioner 
issued to the said Chinaman a certificate of discharge, which was duly 

•For other cases see same toplc & § ndmeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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présentée! to the said Weeks; and that the said Weeks has no juris- 
diction over said Chinese person. The petitioner further allèges that 
the said Chinaman — 

"has been deprived of a full and falr hearing as to his right to enter, to be, 
and to remain in the United States, and said Weeks and the United States 
Commissioner of Immigration hâve unjustly and arbitrarily decided that the 
said Chin Hen Loeli is an alien Chinese person and not entitled to enter the 
United States." 

This matter came on for hearing at chambers, in Brattleboro, dis- 
trict of Vermont, October 35th, at 2:30 o'clock p. m. On motion, 
the United States district attorney for the district of Vermont, Hon. 
Alexander Dunnett, intervened on the part of the government, and 
the petitioner, Walsh, appeared for the relator; the said Chin Hen 
Lock being présent. The only witness called by the relator was the 
said Arthur L. Weeks, who produced a copy of the record of the pro- 
ceedings before him and of the proceedings on appeal before the Hon- 
orable Secretary of Commerce and Labor. 

Counsel for the relator sought to cross-examine Mr. Weeks as to 
his reasons for denying the Chinese applicant admission into the 
United States. The district attorney objected to this line of inquiry, 
whereupon I ruled that the question before me was whether or not 
the Chinese applicant had had a fair trial before the inspecter or be- 
fore the Honorable Secretary of Commerce and Labor, and that ail 
other évidence was excluded until that question was passed upon. To 
this ruling an exception was allowed. No other witness was called. 
No claim was made that any évidence was ofifered before the inspecter 
that was not received. 

The record shows that the Chinese applicant testified before the in- 
specter that the seal of Commissioner Lord, covering a portion of 
the photograph attached to the certificate of discharge, which he then 
produced, was affixed at Montpelier by the commissioner at the time 
the certificate of discharge was issued by said Commissioner Lord, 
September 21, 1897, and that subséquent to the giving of this testi- 
mony the inspecter made inquiry of ex-Commissioner Lord, who 
stated, under oath, that he was quite positive that the applicant's 
photograph was not se affixed by him to the certificate, and that he 
had no recollection of its ever having been done by him, whereupon 
the inspecter further inquired of the applicant whether he was cor- 
rect in his first statement as to his photograph being affixed at the 
time af oresaid. He at first adhered to his former testimony ; but, up- 
on being informed of ex-Commissioner Lord's testimony, he then said 
he would tell the truth, which was, in substance, that just prior te the 
taking of the Chinese census in Boston, in 1905, he got a certain 
Chinaman there to "fix it," and had his photograph attached, and paid 
that Chinaman $10 therefor. He was further inquired of whether he 
could give the name of any person in the United States who might be 
able to give the officers of the service information in regard to his 
claim of birth in the United States, to which he answered, "I don't 
know any one now." He was further asked: 

"Can you give the natne and address of any person, who Is now in the 
United States, who Isnows anything at ail about your claim that you were 
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tried and dlscliarged at Moiitpelier, Vt.? A. No; I dtm't kiiow any one. Q. 
Ilave you fuUy understood the Interpréter? A. Yes, sir. Q. Do you désire to 
add to or change any statenient tliat you liave madeV A. No, sir; nothing to 
be clianged." 

Upon ail the évidence before him the inspecter was of the opinion 
that the Chinese applicant was not the "Chin Hin Lark" who was 
tried and dischar^ed by Commissioner Lord, that he was an alien, and 
not a member of the exempt class of Chinese persons, and therefore 
denied him admission into the United States, and so notified him, and 
also informed him of his right to an appeal. The record was made up 
and forwarded to the Commissioner of Immigration at Boston, Mass., 
for the inspection of the applicant's counsel, wherenpon an appeal was 
prayed for, and, upon request of the applicant, Chin Wah Soon, of 18 
Harrison avenue, Boston, Mass., was notified of the resuit of said 
hearing, and of the right of an appeal. 

The inspector's opinion was filed Àugust 31, 1909, and on the 25th 
the inspecter received a letter reading as follows : 

"We respeetfully appeal from your décision in the case of Chin lien Lock, 
sériai No. 745, ex S/S P:mpre8S of China, Rlehford, Yt., .Tuly 30, 1909, In hav- 
ing lieen denied admission Into the United States. We would request permis- 
sion to examine évidence In this case, and would also suggest that you advis© 
us where we can examine same. 

"Will you also klndly iuform us where we may submlt any additlonal évi- 
dence that we may deem advlsable to turnish, and to whom we shall subuiit 
our lirlef. 

"AYe would also reque.st an extension of time in whlch to fumlsh additlonal 
évidence and prépare our brlef. 

"[Slgned] Frank L. Roberts." 

The inspecter replied in part as follows : 

"I beg to advise you that the évidence in this case will be forwarded to the 
Commissioner of Innulgratlon, Long Wharf, Boston, Mass.. in order that you 
may hâve access to and make copies of the testlniony incident to your prép- 
aration of appeal. The Commissioner of Immigration bas also been requested 
to examine any wltness or wltnesses and take charge of any additlonal évi- 
dence that you may désire to furnish. Your brlef can be flled wlth the Coiu- 
mlssioner at Boston for transmission wlth the complète record. * * * In 
compliance wlth your request, you are granted an extension of 10 days in 
whlch to furnish additlonal évidence and prépare your brief." 

On the 30th of August the said Roberts wrote the inspecter as fol- 
lows : 

"Wlth further référence to case of Chin Hen Lock, sériai No. 745, ex S/S 
Empress of China, Rlehford, July 30, I would respeetfully request that, if It is 
lu order, you advise me the reason why this applicant was rejected. 

"I note that there was a photograph attached to William A. Lord's (U. S. 
Commissioner) certificate, and we will be glad to know if this photograph cor- 
responds with the applicant." 

The inspecter replied as follows: 

"Replying to your letter, dated August 30, 1009, whlch was not received un- 
til yesterday, in whlch you re<i|uest to be advlsed the i-eason why .your client, 
(.;hhi Hen Lock, sériai No. 745, ex S/S Empress of China, Richford, Vt., .Tuly 
."50, 1909, was rejected, I beg to advise you that from the évidence submitted 
before this ofBce it is not showu that Chin Heu Lock has Identlfied himself as 
the proper holder of the alleged order of discharge presented by him." 
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On September Ist the said Roberts wrote the inspector as follows : 
"With further référence to the case of Chin Hen Lock, sériai No. 745, ex 
S/S Enipress of China, I respectfully request that the applicaut be further ex- 
aminée!. On i)ase 22 of the évidence, the applicant states that he took hls cer- 
tiflcate of discharge to the store of S. Y. Tank Co., for the purpose of having 
his pic-ture put on same. Will you kindly question the applicaut as to where 
he was situated at that time, giviug the street and numher, and also if he 
kuows of any oue in the United States having actual knowledge of the eer- 
tiflcate of discharge being in hls possession at that tiiue that picture was at- 
tached. 

"I would also request that I may hâve a further extension of time in order 
to prépare my brief, as it will be Impossible for us to secure return of above 
information and prépare my brief within the time given for that purpose." 

The inspector's reply thereto reads as follows: 

"I beg to aeknovvledge receipt of yonr letter of September 1, 1009, In which 
you request that Chin Hen Lock, sériai No. 745, on appeal, ex S/S. Enipress of 
China. Richford, Vt., July 30, 1909, be further examined relative to where the 
applicant reslded at the time that he claimed to hâve taken his alleged order 
of diseharge to the store of S. Y. Tank Co. for the purpose of havlug his 
picture put on same, and whether he knows of any one in the United States 
having knowledge of the said certificate being In his possession at that time. 

"I beg to advise you that Chin Hen Lock, sériai No. 745, \^as this day ex- 
amined with référence to the above, and transeripts of said examination hâve 
been forwarded to the Commlssioner of Immigration, Boston, Mass., for aceess 
by you. 

"In compliance with your request for further extension of time in order to 
prépare your brief, you are advised that ten (10) days additional time is 
hereby granted. At the completiou of this period it is expected that you will 
hâve had ample time to complète any évidence or documents that you désire 
to présent in this case." 

Pursuant to the statement in the letter of September 2d, copy of 
said further examination was forwarded to the Commlssioner of Im- 
migration at Boston, and on September 3d said Roberts wrote the in- 
spector as follows : 

"I am in receipt of your favors of the 2d inst. in référence to the case of 
Chin Hen Lock, sériai No. 745, on appeal, ex S/S liluipress of China. Richford, 
Vt., July 30, 1909, ai\d hâve examined the testimony forwarded to the Chinese 
inspectors at this port, and note that my request for 10 days' additional time 
to prépare my brief has been granted, for which please aecept my thanks. 

"The additional évidence talien does not glve us the information which we 
désire. The applicant, on page 22 In the évidence, speaks witli référence to th(î 
Chinese census, and I would request that this applicant be further examined 
as to where he was at the tiuie the census was taken, and if he liad hls cer- 
tificate of discharge at that time, and if he was asked to produce same by tlie 
inspector. If the certificate was produeed, we would request that you let ns 
know who the inspector was, and if the photograph was attached to the cer- 
tificate at that time. 

"In my letter of August 30th it would appear that you bave overlooked 
answering the last paragraph, in which I request that you state as to whether 
or not the photograph attached to the certificate of discharge corresiwnds with 
the applicant, in your opinion, as I am unable to see the applicaut and am 
very anxious to receive this information. 

"I would also request that you advise If the seal on the certificate of dis- 
charge, in your opinion, is the genuine seal of Lord, as we beileve that you 
hâve in your possession a copy of impressions of Lord"s seal." 

On September lOth the inspector replied as follows: 

"Replying to your letter dated September 3, 1009, which was not received 
at this ofiice until September 6, 1009, requesting a further examination and 
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certain Information regarding Cliln Hen Locli, sériai No. 745, on appeal, ex 
S/S. Empress of Ohlna, Rielif ord, Vt., July 30, 1909, I beg to advise you that 
the record in tb.ls case has been referred to you for your préparation of an 
appeal. If you bave any clalms to malie wltb regard to tbe genuineness of tbe 
alleged certlflcate presented by your client, or wltb relation to the truth of 
«ny of tbe statements tberein contalned, It Is proper for you to set sucb clalms 
fortb in your brief or argument, or in any affldavits whicb you may désire to 
aie on bebalf of your client. Any additional évidence or statementsi vphich 
you may produee before me will be fuUy iuvestigated before the record, is 
flnally forwarded to the Department, if they require investigation. 

"In the meantime this office does not feel that it is justifled In burdening 
the record with repeated further e.^caminatlons of this appllcant on isolated 
points Involved in the case." 

No affidavits or further évidence were furnished, either to the in- 
spector or to the Secretary of Commerce and Labor. I am convinced, 
from this record, that the inspecter not only acted in good faith, but 
exercised good judgment and was fully justified in his conclusions. 

When the pétition for writ of habeas corpus was iîrst presented to 
me, there were no allégations as to the trial of the Chinese applicant 
before the inspector or the Honorable Secretary of Commerce and La- 
bor, whereupon I declined the issuing of the writ. Later the présent 
pétition was presented. In it there was the allégation above quoted, 
which is in effect that the applicant has not had a fair trial. It is 
silent as to what was done, or left undone, that was unfair. Let it be 
understood that hereafter a pétition for habeas corpus in like cases 
that does not spread before the court the facts upon which the charge 
of an unfair trial by the tribunal which Congress has created to try 
thèse cases is based will be denied. It is not the province of the dis- 
trict judge to try the facts upon which a Chinese immigrant claims 
the right to enter the United States. Congress has provided that ail 
thèse facts are to be heard by the appropriate immigration officer — in 
this case it is Arthur L,. Weeks, Esq. — and that his décision shall be 
final, except on an appeal to the Honorable Secretary of Commerce 
and Labor, and in that case his décision shall be final. It has been 
held by the Suprême Court that a hearing by that tribunal is due 
process of law. United States v. Ju Toy, 198 U. S. 353, 25 Sup. Ct. 
644, 49 L. Ed. 1040. 

Some of the judges of the Circuit Court of Appeals hâve stated that 
this décision has been somewhat modified by the Chin Yow Case, 308 
U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369. I do not so understand h. 
The Chin Yow Case simply holds that where an applicant claiming 
to be an American citizen by birth has had no trial, or the hearing be- 
fore the inspector gave the applicant no "chance to establish his right" 
in the mode provided by the statutes, or his hearing was not con- 
ducted "in gOod faith, however summary," it is the duty of the courts 
to take jurisdiction; otherwise not. In the language of Justice 
Holmes, speaking for the Suprême Court in the Chin Yow Case: 

"If the petitioner was not denied a fair opportunity to produce the évidence 
that he desired, or a f.iir, though summar.y, hearing, the case can proceed no 
fartlier. Those facts are the foundation of the jurisdiction of tlie District 
Court, if it has any jurisdiction at ail." 



EX PARTE CHIN HKN LOCK. 287 

And the opinion closes in this language: 

"But unless and untll It is proved to the satisfaction of the judge that a 
hearing, properly so called, was denled, the merlts of the case are uot open, 
aud we may add the déniai of a hearlEg eannot be established by proving that 
the décision was wrong." 

The opinion in this case is entirely consistent with that in the Jti 
Toy Case, 198 U. S. 353, 25 Sup. Ct. 644, 49 L. Ed. 1040, and pre- 
vious décisions of the Suprême Court on this question. The law seems 
to be plain enough as promulgated by the Suprême Court, and in ex- 
pounding the law it is entirely useless to use any other language than 
that of Justice Holmes above quoted. Applying the principle that 
the district judges are not to interfère with the conduct of the immi- 
gration officer or the Honorable Secretary of Commerce and Labor in 
the performance of their statutory duty, where they bave given the 
applicant a fair hearing, however they may hâve weighed and decided 
the facts, if they hâve acted in good faith, the judges should keep 
their hands off. 

Upon hearing in this case it was charged by counsel for the relator 
that the inspecter failed to re-examine the applicant to the fuU extent 
that he was asked to do. Whatever may hâve been the honest inten- 
tion of counsel for the applicant, it seems quite apparent that the in- 
specter was led to believe that re-examinations, procrastination, and 
delay were what counsel was striving or. Further inquiries as to 
where the applicant was, or to whom he showed his certificate of 
discharge, with his photograph on it, were unnecessary, in view of the 
fact that he had already stated fully and definitely to whom, when, 
and where he showed it, and that he had shown it to no one else, and 
had swom twice that the photograph was affixed at the time of his 
hearing at Montpelier in September, 1897, and then admitted that it 
was not afiixed until eight years later, and then not in his présence, 
thus admitting fraud and committing perjury. 

It is further contended by counsel for the Chinese applicant that 
the appeal in this case was not considered by the Honorable Secretary 
of Commerce and Labor, but by some assistant. No évidence was of- 
fered to sustain that claim, except the record, which reads as f ollows : 

"The department acknowledges the receipt, under cover of letter of the Com- 
mlssioner of Immigration at Montréal, No. 10,417, dated September 29th- last, 
of your letter of the 27th ultime, transmittlng record on appeal in the case ot 
Ohin Heu Lock, a Chinese applicant for admission at your port as a citizen 
of the United States by virtue of blrth therein. 

"After a careful considération of ail the évidence presented in tht.s case, 
the department is of the opinion that the right of Chln Hen LocU to admission 
npon the status clalmed has not been established. Your excludlng décision is 
accordlngly affirmed. 

"Respectfully, [Signed] Ormsby McHarg, Actlng Secretary." 

I overrule this contention. Wherefore, it is ordered that the writ 
be dismissed, and the Chinese applicant remanded to the custody of 
Immigrant Officer Arthur L. Weeks, at Richford, Vt. 
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THE CHARLES C. LISTER. 
(District Court, S. D. New York. D«eember 14, 1909.) 

Collision (§§ 56, 129, 132*)— Evidence— Overtaking Vessel— Salvage. 

Collision in Chesapeake Bay between the schooner Charles O. Lister and 
the hawser of a Une of barges in tow ot the tug Bohemia by whicb three 
of the barges were eut adrift. Proceedings In the United States District 
Court for the Eastern District of Virginia resulted in a salvage award In 
favor of a rescuing tug. HeH, that the barges were duly llghted, and 
that the schooner was an overtaking vessel and in fault for the collision 
because of a defective lookout. Also held that the Transportation Com- 
pany and Redman were entitled to reoover the anionnt of salvage uwards 
with costs paid by them and that the latter should recover the value of 
the broken hawser. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §283; Dec. Dig. 
§§ se, 129, 132.* 

Overtaking vessels, see note to The Rebecca, GO C. C. A. 254.] 
(Syllabus by the Judge.) 

In Admiralty. Actions by the Inland Transportation Company by 
the Southern Transportation Company and by John C. Redman against 
the schooner Charles C. Lister. Decree in favor of the Southern 
Transportation Company and John C. Redman. 

Hyland & Zabriskie, for cîaimant. 
James J. Macklin, for Inland Transp. Co. 
Horace L. Cheyney, for Southern Transp. Co. 
Carver, Wardner & Goodwin and Horace L. Cheyney, for The 
Carroll. 

ADAMS, District Judge. The first of the above entitled actions 
was a proceeding against the schooner Charles C. Lister, which re- 
suked in a decree of condemnation and sale. The proceeds of the 
sale are now in the registry of the court. The second action was 
brought by the Southern Transportation Company, the owner of the 
barges Roanoke and Nansemond, against the said proceeds to recover 
the damages caused by the cutting adrift of those barges by the Lister 
saiHng into the hawser of the tow of the Bohemia. The third action 
was brought by the owner of the barge Carroll, and bailee of her cargo 
of coal, against the Lister to recover the damages caused by the cutting 
adrift of the Carroll from the said tow of the tug Bohemia in the same 
accident; alsô the value of the broken hawser. Ail of thèse accidents 
happened in the lower Chesapeake Bay, about 11 :30 p. m. on the 36th 
of January, 1908. The first action, the Inland Transportation Com- 
pany, resulted in a sale of the schooner as above stated. When the sec- 
ond action came to trial, the owner of the Carroll intervened and the 
trial proceeded on the merits of the action. 

The libel and pétition of intervention allège that the Bohemia was 
proceeding dovi'n the Chesapeake Bay, bound into Hampton Roads, 
with the barges. Albemarle, Carroll, Nansemond, Roanoke and Mascot 
in tow on hawsers, tandem ; that about 11 :30 p. m. the tow had reached 
a point a little to the south of Thimble Light Ship, and the Lister came 

«For other cases see same to-plc & g numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



THE CHARLES 0. LISTEE. 289 

up astern; that notwithstanding the tug and barges were properly 
lighted, the schooner came in contact with and parted the hawser be- 
tween the barges Albemarle and Carroll, causing the Carroll, Roanoke, 
Nansemond and Mascot to go adrift ; that thereafter the Carroll, the 
Roanoke and the Nansemond were anchored and early the following 
morning were taken in tow by the tug Dauntless and towed to L,am- 
berts Point; that subsequently libels were filed in the District Court 
of the United States for the Eastern District of Virginia by the master 
of the Dauntless against the Carroll, the Roanoke and the Nansemond 
and their cargoes of coal and freight, to recover salvage compensation 
for the services rendered; that the collision between the schooner and 
the hawser was due to the négligence of the Lister : (1) in not keeping 
a proper lookout, (2) in not avoiding said tow, coming up astern of 
same, (3) that the navigation of the schooner was in charge of in- 
compétent persons. At the time of filing this libel, the said suit in the 
Eastern District of Virginia had not been tried but has been since. 
The decree against the barges has been affirmed on appeal and has 
been paid, viz. : $2,024.74 for salvage of the said barges Roanoke and 
Nansemond, and $468 for salvage of the barge Carroll with $329.64 
and $259.63 costs. The libel also allèges that the schooner has hereto- 
fore been sold by the marshal of this court for the sum of $4,500, and 
that the proceeds of the sale, or a bond in lieu thereof, are in the 
registry of the court. A recovery is also sought in the latter action of 
the sum of $34, the alleged value of the hawser destroyed, which was 
the property of Redman, the owner of the Carroll. 

The answer, after some admissions and déniais, allèges : 

"That on the 26th day of Januar.y, 1908, the said schooner Charles O. Lister 
was then proceeding up the coast on her way to Xevv Yorl^, N. Y. That shortly 
after 9:30 o'cloclî F. M. the weather was so rough and the seas so high ontside 
that It was necessary to go into Hampton Roads for harlwr, and accordingly 
she rounded Cape Henry at about that time; about 11:30 P. M. she was pro- 
ceeding on a course \vest-north-west going into Hampton Roads. At said hour 
when about a mile or two from Thimble Light Ilouse she discovered a white 
light on a vessel which bore about two points on her starboard bow and about 
a mile ofC. That for several hours before the collision hereinafter referred to 
said tug Bohemia and her tow of flve boats, together being from % to % of a 
mile in length had been lylng practically etill across the course on which the 
said schooner Charles C. Lister was salling, with the tug Bohemia and a part 
of her tow on the port side of the said schooner's course, exhibiting no lights 
at ail to the approaching schooner until the latter vessel was only a short dis- 
tance away when the tug Bohemia apparently circled aroiind so as to show 
her red light, then both her red and green lights, and then shutting out her 
green light and showiug only a red light on the schooner's port bow, ail of 
which lights were so exhibited and visible for only a few moments before the 
collision, and not in time for the schooner to do anything to avoid such colli- 
sion, whllst the latter vessel held her course. At about that time, which was 
as above stated 11:30 P. M., the schooner ran across tlie hawser between the 
flrst and second barges in tow of said, tug, cuttiug the hawser in two, but 
doing no other damage. 

That from half an hour to an hour and a half before the schooner Charles 
C. Lister appeared upon the scène the barge Mascot had foundered and sunk 
and become lost and not by reason of tlie cutting of the tow Une between the 
flrst and second barges of the said tug by the schooner Charles O. Lister. That 
the tug Bohemia had come down from Baltimore, 3Id., as elaimant is informed 
and believes and had reached a point abreast of said Thimble Shoal Light 
House at about 6 o'clock p: M. or a little latter in the evening of the said 26th. 
174 F.— 19 
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dîiy of January, 190a That owlng to the lack of sufficient power In the tug, 
and to the then boisterous condition of wlnd and weather the sald tug was 
unable to manage her tow but would forge ahead a little and then the tow 
would drift her back so that for several hours before the alleged collision the 
said tug had made practically no headway at ail. That at the tlme of the col- 
lision the wlnd and seas had moderated somevvhat but still the tow of the tug 
Bohemia was close to the llght house and liable to drift against the light house 
there. That as claimant is also informed and believes the captain of the 
Bohemia ran across the bows of the schooner Charles O. Lister and then 
clrcled around in an endeavor to pull hls tow away and off from the shoals at 
the said llght house. 

Xi. That the schooner Charles G. Lister held her course, had proper and suf- 
ficient lookouts on decli, properly stationed and attentive to their duties and 
had her régulation lights ail properly set and burning. That as claimant is 
Informed and believes, the vessels In tow of the tug Bohemia did not hâve 
their régulation lights properly set and burning, and the last barge in said 
tow did not show a flare-up light or any other light as by law she was bound 
to do, and the tug Bohemia did not hâve compétent and sufficient lookouts prop- 
erly stationed and àttendlng to their duties, nor did she give any signais or 
warnings of any kind to the schooner to make known the présence of herself 
and tow across the course of the schooner which was the regular ehannel 
course up from the Capes. 

XII. That the steamtug Bohemia did not hâve sufficient power to handle 
the tow she had In charge at that time and that the said steamtug Bohemia 
ran across the course of the schooner Charles C. Lister as aforesaid, instead 
of keeping out of her way, as by the laws and rules of navigation (being a 
steam vessel) she \yas obliged to do. 

XIII. That the tow pf the steamtug Bohemia was so long and unwleldy as 
to be a menace to navigation and that the steamtug Bohemia blew no whistles 
to the schooner Charles 0. Lister at any time before the collision of the lat- 
ter vessel with the said tow Une. 

XIV. That the said schooner Charles C. Lister sailed up Harapton Roads as 
aforesaid on the usual course which was west-north-west, the wind at the 
time being west-south-west and the tlde ebb." 

The testimony shows that the Mascot broke adrift some little time 
before the collision and her claim is out of the case. The controversy 
now is with respect to the charges of fault against the Lister for cut- 
ting the barges Carroll, Roanoke and Nansemond adrift, and involves 
the question of lights on the tug and the barges, and of the care ex- 
hibited by the Lister, she being an overtaking vessel. 

It appears that the towing Une between the tug and the Albemarle 
was about 100 fathoms in length and the lines between the barges were 
about 75 fathoms in length. The whole tow, including the tug and 
barges, was, according to the master of the tug, about % of a mile. 

The Inspectors' provisions with respect to lights to be carried by 
barges and canal boats in tow of steam vessels on the waters in ques- 
tion, are: 

"On the Inland rlvers, bays, sounds, and harbors of the United States — 
except on the waters of the Hudson River and Its tributaries from Troy to 
Sandy Hook, the waters of the East River and Long Island Sound, and the 
waters enterlng thereon, and to the Atlantic Océan, to and including Narra- 
gansett Bay, R. I., and tributaries, and Lake Champlain — barges and canal 
boats towing astern of steam vessels, when towing singly, or what Is known as 
tandem towing, shall each carry a green light on the starboard side and a red 
light on the port side." 

Thèse are the only lights required to be carried on barges towed in 
the Chesapeake Bay. The régulations with respect to screening, etc., 
aie, viz. : 
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"The colored slde llghts referred to In thèse rules for barges and canal boats 
în tow shall be fltted with inboard screens, so as to prevènt them from belng 
seen across the bow, and of such a character as to be visible on a dark night, 
with a elear atmosphère, at a distance of at least 2 miles, and so constructed 
as to show a unlform and unbroken llght over an arc of the horizon of 10 
points of the eompass, and so flxed as to throw the light from right ahead to 
2 points abaft the beam on elther side. The minimum size of glass globes shall 
not be less than 6 inches in diameter and 5 inches high in the clear." 

The rules further provide : 

"Any barge or canal boat in tow of a steam vessel, when the last boat of 
& tow, and not required by thèse rules to carry a llght on the stem, on being 
overtaken by another vessel, shall show from her stem to such last-uientioned 
vessel a flare-up light ; or, in lieu thereof, a white light fixed and carried in a 
lantern, whîeh shall be so constructed, fltted, and screened that it shall throw 
an unbroken light over an arc of the horizon of 12 points of the eompass, viz., 
for 6 points from right aft on each side of the vessel, so as to be visible at a 
distance of at least 1 mile. 

Provided, That nothing in thèse rules shall be construed as compelllng barges 
or canal boats in tow of steam vessels, passing through any waters en route 
or directly to or from a port where lights for barges or canal boats are dif- 
férent from those of the waters whereon such vesisels are usually employed, 
to change thelr lights from those required on the waters from whieh their trip 
begins or terminâtes ; but should such vessels engage in local employment on 
waters requiring différent lights from those where they are customarily em- 
ployed, they shall comply with the local rules where employed." 

The provision for vessels towed tandem on the waters in this vicinity 
carrying "a white light on the bow and a white light on the stern" 
did not prevail in the Chesapeake Bay. 

The provisions covering a towing vessel were: 

"Art. 3. A steam-vessel when towing another vessel shall, in addition to her 
side-lights, carry two bright white lights in a vertical line one over the other. 
not less than three feet apart, and when towing more than one vessel shall 
■carry an additlonal bright white light three feet above or below such lights, if 
the length of the tow measuring from the stern of the towing vessel to the 
stern of the last vessel towed exeeeds six hundred feet. Bach of thèse lights 
shall be of the same construction and character, and shall be carried in the 
same position as the white light mentioned In article two (a) or the after 
range light mentioned In article two (f). 

Such steam-vessel may carry a white light abaft the fuunel or aftermast 
for the vessel towed to steer by, but such light shall not be visible forward of 
the beam." U. S. Comp. St. 1901, p. 2864. 

It appears that the Bohemia was exhibiting the régulation side 
lights. It is claimed by the libellant that she was exhibiting three 
towing lights, also two white lights back of the house which showed 
aft. There has been some criticism of the towing lights in that they 
were not in conformity with the régulations requiring them to be "not 
less than 3 feet apart." According to the testimony of the chief 
engineer of the Bohemia the distance between them was only "a foot 
or so." The witnesses for the schooner say there were only two 
visible, although they were looking for them carefully. The master, 
however, said that the lights were properly displayed, i. e., there were 
three of them and there were 3 feet between them. Thèse lights as 
shown, assuming the three were visible, as I think they were, would 
indicate that the tug had a tow astern, exceeding 600 feet in length. 
It seems that the Bohemia was 95 feet long, the hawser to the Albe- 
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marie 600 feet long, whiie she was 170 feet long. The hawser be- 
tween the Carroll and the Albemarle. was about 450 feet, so that as- 
suming the hawser was struck one-third of its length between the 
barges from the Carroll, that would be, say 1070 feet from the stern 
of the tug. The towing lights on the tug advised the schooner that 
there was a tow of at least 1000 feet behind her. 

The course of the tug, after turning Thimble Shoal about 6 o'clock, 
was west by south. The course of the Lister when coming in, was 
west-north-west, a différence of three points. The latter, therefore, 
could not see the colored Hghts of the tug or of the barges and she 
was dépendent for information as to the tow upon the towing lights 
exhibited by the tug and by those on the respective boats of the tow. 

The master of the Albemarle, the first barge in the tow, said that in 
addition to his side lights, he showed — 

" * * * two lights back on the stern at the same time which we wauted for 
the barge astern of us in distress. * * * Q. Dld you see those lights after 
the Lister struck the tow Une? A. Yes, sir." 

The master of the Carroll, the second in the tow, said his barge 
carried, in addition to side lights, a bright light 10 to 11 feet above 
the deck, not visible from forward. 

The deck hand of the Carroll, standing in the pilot house, saw the 
Lister's green light as she passed ahead and saw her lufï to avoid 
striking the Carroll. He said that his boat was exhibiting two mast- 
head lights to signal to the tug, and a bright light astern "right back 
of the pilot house" which was used that night for anchoring; he also 
said they had two lights on the pôle before he saw the Lister, to signal 
to the tug at the time the Mascot was in trouble, but they were taken 
down before the Lister came up. He also said the lights were taken 
down at the time they anchored, which was after the Lister passed. 

The master of the Roanoke, the rear barge, said he had in addition 
to his side lights, a light aft of the cabin, fastened in a hook on the 
cabin about 6V2 feet above the deck. The deck hand of the Roanoke 
testified to practically the same. 

There were no witnesses from the Nansemond, but the foregoing 
practically establishes that some of the stern lights of the barges were 
displayed and should hâve been seen by the Lister but they were not 
seen and the Lister kept on her course across the tow and collided 
with the towing line between the first two barges. There is no contra- 
dictory testimony. 

The testimony shows that the Bohemia and her tow at the timè 
of the collision were either standing still in the water or going back. 
They had progressed beyond the point of striking and retrograded 
from the force of the wind and tide. It is not clear whether or not the 
tow was still going astern when the Lister approached, but it does ap- 
pear that it was at least not making any progress. This was doubtless 
due to a strong wind, adverse to proceeding, but I do not see that the 
tow should suffer from this fact, nor from the fact, if it be such, that 
the tow was in the southern instead of the northern side of the chan- 
nel. If it was on the wrong side — I àm rather inclined to believe the 
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contrary — it was due to the storm and the tow is not responsible for 
its efïects. 

I think the collision with the hawser was primarily due to the 
Lister's lack of a proper lookout. It was said in her behalf, that she 
had one properly stationed, but if so, he did not see and report the 
lights exhibited by the tow, and the accident should be attributed to 
that cause. 

The claim of the schooner that the Bohemia was heading toward her 
seems incredible and should not be sustained. Perhaps she was not 
directly ahead of her tow, but her gênerai direction was toward her 
destination. 

It follows f rom what has been said that the libellant should succeed. 
It is urged in this connection that a decree should not cover the costs 
of the salvage proceedings, citing Greenwood v. The Fletcher (D. C.) 
43 Fed. 504, which relies for authority upon The Brig Homely, 8 
Ben. 495, Fed. Cas. No. 6,661, and The Tug C. F. Ackerman, 8 Ben. 
496, Fed. Cas. No. 3,562. It does not appear from the reported cases 
that such a décision was made. Judge Brown seemed to think so, 
however, and he based his décision thereon, saying : 'T am not at 
liberty to départ from that adjudication." I am unable to see any rea- 
son why if resort to the amount awarded in the case was proper, the 
taxable costs of obtaining the decree should not be allowed. I there- 
fore hold that this point is not well taken. 

There wiU be a decree for the Southern Transportation Company 
and John C. Redman for the amount of the salvage awards, with 
interest. There will also be a decree in favor of Redman for the 
value of the broken hawser, said to hâve been $34. If there is any dis- 
pute about the latter item, a référence will be had to ascertain the 
value. 



THE NEIDENFELS. 

(District Court, S. D. New Yorlï. November 26, 1909.) 

Shippins (§ 141*)— Loss fbom Leakage— Liability op Vessel. 

Lealiage from cargo of cocoanut oïl shipped from Colomlx), Oeylon, to 
New York. On arrivai at New York it appeared that thei-e had been con- 
sidérable leakage of the oil but in view of the exception in the bill of 
lading covering such loss, In the absence of proof of négligence, held that 
that the ship was not liable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 493, 497-^99; 
Dec. Dig. § 141.*] 
(Syllabus by the Judge.) 

Action by the India Refining Company against the steamship Nei- 
denfels. Libel dismissed. 

Horace L- Cheyney, for libellant. 

Wing, Putnam & Burlingham, for claimant. 

*For other cases see same topic & f number la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ADAMS, District Judge. This action was brought by the India 
Refining Company against the steamship Neidenfels, to recover the 
damages suffered, said to amount to $2,000, by reason of a shipment 
of 60 packages of cocoanut oil, from Colombo, Ceylon, not being de- 
livered at New York in the sanie good condition in which it was re- 
ceived. The oil was to be forwarded from New York to Philadelphia 
and there delivered to the order of the Fourth Street National Bank. 
Philadelphia. It is alleged in the libel that upon the arrivai of the 
vessel in New York, 33 of the packages were in a greatly damaged con- 
dition and that the cause of the damage was unknown to the libellant 
but it believes the same to hâve been caused "by fault and négligence or 
want of proper care in the loading, stowage and custody of the said 
packages." 

The answer admitted the shipment in good order, and after admis- 
sions aud déniais, alleged: 

"Nluth : Furthet answerliig, the claimant allèges that the steamship Neiden- 
fels at the Ineeption of the voyage on which Ubellant's cargo was shipped. 
was tlght, staunch and strong, and in every way seaworthy aind fully manned 
and equipped. and for any damage which may hâve heen sustalned by libellant, 
said steamship Is absolved by the Harter Act ; that said cargo was caref ully 
stowed in the nsual and customar.y manner and any damage or loas sustained 
by the libellant was due to périls of the sea and owing to bad weather en- 
countered on the voyage, for which the claimant or said steamship was not 
Hable." 

The bill of lading which covered the shipment from Colombo to New 
York, provided : 

"The Carriers are not liable for • * * Périls of the sea * * * drain- 
age, and leakage, breakage * * * on the voyage * * * or any loss or 
damage arising from the nature of the goods, prolongation of tbe voyage or 
land damage." 

The libellant seeks to recover on the theory that the ship has failed 
"to meet the burden of proof which the law has imposed upon" her, 
and further "that the real cause of the damage was the bad stowage of 
the casks by the stevedore at Colombo." 

The claimant's defence is based upon the Harter Act (Act Feb. 13, 
1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), the bill of 
lading, and the exceptional weather encountered by the steamship. 

It is well settled that where the loss is covered by an exception, there 
can be no recovery against the vessel unless the libellant shows some 
négligence on its part. The St. Quentin, 162 Fed. 883, 89 C. C. A. 
573. The exceptions above outlined fully cover the loss and the only 
question that remains is whether there was improper stowage. 

The libellant's claim in this connection is that the testimony of the 
officers of the vessel showed that chocks were placed under the bilges 
of the barrels, etc., and it is said in the brief " * * * it is obvions 
that the sharp corner of the chock placed under the middle of the bar- 
rel would, during this long voyage, force the staves inward at the point 
of contact and would cause leakage of the contents of the cask" and 
testimony given for the libellant in Philadelphia is cited to show that 
the casks were in bad condition there. 
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The contract in the case, however, covered, as far as this ship was 
concerned, the goods f rom Colombo to New York only. It provided : 

" * * * And to be delivered, subject to the exceptions, liberties, terms 
and conditions of tliis Bill of Lading, in like good order and condition, from 
the ship's declc (where the Carrler's responsibility shall cease) at the afore- 
sald port ot New York, * * * the agents, of the Hansa Lines of steamers to 
be forvvarded by theni at Carrier's expense, but at rlsk of the owner of the 
goods * * * to l'hiladelphia unto order of Fourth Street National Bank, 
Philadelphia. * * *" 

Anything that happened to the goods on their way to Philadelphia 
from New York can not be justly charged to this vessel, which is re- 
sponsible for her own contracts only, and the condition of the casks 
when in New York is the only matter to be considered. As the Phil- 
adelphia testimony related principally to a condition of the packages, 
subséquent to what it was in New York, it can hâve little effect and 
need not to be considered. 

Therè was undoubtedly some loss of the oil, perhaps unusual in 
amount, but that does not show that the vessel was liable, where the 
loss is covered by an exception. If the stowage was bad there would 
be liability but that has not been shown. The testimony of the of- 
ficers of the vessel proved that the stowage was usual and proper and 
it was approved by claimant's expert in New York, who said that the 
barrels were stowed — 

"with chocks underneath each quarter of the cask to keep the bilge clear of 
the deck. * * * Q. Was there anything under the bllge of the cask? A. 
Under the bilge of the cask was absolutely clear of the deck. Q. As a matter 
of fa et that is the only proper way to stow cargoes of that kind, is it not? 
A. Yes sir." 

Négligence can not be inferred merely from the large quantity of 
leakage. The packages were apparently intact upon the vessel's arrivai 
in New York. 

There was no such bad weather as would account for the loss but as 
it is covered by exceptions, persuasive proof in that respect is not nec- 
essary. 

Nothing appears in the case from which liability on the ship's part 
can be based and the libel must be dismissed. 
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ACTIESSELSKABET ALBIS v. ARRUB. 

(District Court, S. D. New York. December 8, 1909.) 

Shipping (§ 51*)— Chabtee Party— Loss of Time of Vessel— Liability. 

The contract provides that the vessel should be under the orders of the 
charterer but when uegotiatlons were taking place for the renewal of 
the charter, the owner was communieated with by its agents in New York 
and it insà'ueted them to wire the vessel to sail. Held, that the sending 
of the cable was at the risk of the owner and it should bear the loss con- 
séquent upon the nondelivery. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 51.*] 
(Syllabus by the Judge.) 

Action by Actiesselskabet Albis against Miguel S. Arrue to recover 
a balance of charter hire. Libel dismissed. 

Wheeler, Cortis & Haight, for libellant. 
Gibson & Hulbert, for respondent. 

ADAMS, District Judge. The libellant, Actiesselskabet Albis, the 
owner of the steamship Albis, brings this action to recover from Mi- 
guel S. Arrue, a balance of charter hire, amounting to $414.37, under 
a continuation of a charter party, dated August 4, 1906. The respond- 
ent deducted this amount, on account of alleged lost time from Sep- 
tember 11, 1906, at 9 a. m. to September 15, 1906, at 3 p. m. 

The answer admits the making of the contract and f urther allèges : 

"Fourth: That the respondent in pursuance of said charter notiûed the 
libellants on or about September Ist, 1006, that he would redeliver the said 
steamship Albis to them at Guantauamo on her arrivai there and the discharge 
of her cargo, which would be on or about September lOth, 1906, that the said 
steamship dld arrive at Guantanamo and her cargo was discharged on or 
about September lOtli, 1906 and said steamship was redelivered to the libel- 
lants and her delivery was aecepted by them on or about September lOth, 
1906 and that thereafter and on the said September lOth, 1906, the respondent 
entered into an agreement with J. H. Winchester & Company, as agents for the 
libellants, a copy of part of which agreement is annexed and made part of 
the libel, and eiidorsed on the back of Libellants' Exhibit A; that the part of 
said agreement omitted from the said endorsement on the baclc of the Exhibit 
'A' was 'that the said agents would direct the eaptain or master in charge of 
the said steamship Albis by cable that day, September lOth, 1906 that as soon 
as she had discharged her cargo at Guantauamo to proceed immediately to 
Baracoa and take on a cargo of fruit for the respondent for shipment to New 
York' ; that the said agents of the libellants did not direct the eaptain or 
master of the said steamship Albis by cable on September lOth, 1906 as they 
agreed as aforesaid and the said steamship instead of sailiug from Guanta- 
namo on the aftemoon of September lOth, 1906, at which time her cargo was 
discharged the siiid agents of the libellants did not cable the eaptain or master 
of the said steamship Albis until on or about September lôth, 1906, more than 
four days after the cargo of the said steamship had been discharged, to pro- 
ceed to Baracoa and take on a cargo of fruit for the respondent ; that the re- 
spondent, relylng upon the said agreement that the agents of the libellant 
would cable the eaptain or master of the said steamship Albis on September 
lOth, 1906 to proceed immediately to Baracoa on the diseharge of her said 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cargo at Guantananio and that said steamship would sail from Guaiitauaiiio 
on the evenlng of the lOth or the moming of the llth of September, 1906 and 
would arrive at Baracoa on September I2th, 1906, instructed his agents at 
Baracoa to hâve a cargo of bananas eut and ready for shipment by the said 
steamship Albis on September 13th, 1900, which was done, but through the 
(•arelessuess, neglect and defanlt of the libellants and their said agents, the 
said steamship did not arrive at Baracoa nntil Ser)teniber lOth, 190('i and tlie 
said cargo of fruit was greatly injured by the four days delay of shipment on 
the said steamsliip Albis for JVew York, without any neglect, carelessness or 
default ou the part of the respondent l>y which he sustained damages to the 
nmount of Four hundred fourteen and 27/100 Dollars. 

Fiftli : That on or about October 4th, 1906, and before the commencement of 
this action and the filiug of -the litiel herein the libellants and their agents 
and the respondent settled and conipromised the claim siied for in the libel 
herein and the libellants discharged and released the respondent from the 
same and accepted and received satisfaction and payment thereof." 

* * * * * * :t; tit i^ * * * 

"Fifth A: That the libellant, a foreign stock corporation, was doing liusiness 
In the State of New York on August 4th, 1906, contrary to the provisions of 
Sectiou 15 of the General Corporation Law of said State of New Y'ork, heing 
the Laws of 1892, Chapter G87, and the acts suppleniental thereto and amenda- 
tory thereof. That the said action is upon a contraet made by the libellant, a 
foreign stock corporation in the State of New York, on the 4th day of August 
1900, and since September Ist, 1901. That prior to the making of such contraet 
the said libellant being a foreign stock corporation, had not procured from 
the Secretary of State of the State of New York a certificate that it had com- 
plied with ail the requirements of law to authorize it to do business in the 
State of New York, and that the business of the corporation carried on in this 
State is snch as may be lawfully carried on by a corporation incorporated un- 
der the laws of this State for such or similar business, or, if more than one 
kind of business, by two or more corporations so Incorporated for such kind of 
business respectively." 

The testimony .shows that a clerk of Winchester & Company, the 
agents of the libellants, deceased at the time of the trial, informed the 
respondent, when a conférence was in progress just prior to the re- 
newal of the charter, in reply to a statement by the latter, that if the 
clerk would cable to the steamer, the respondent would sign the con- 
traet. This the clerk agreed to do. Of course if there were nothing 
further the libellant would not be bound by the clerk's statement, as it 
evidently was unauthorized, but it appears that cables were being ex- 
changed at the time and the owner sent the following to Winchester & 
Company : 

"Albis, bave done our utniost with your ofCer, and best we can do Is as fol- 
lows: Direct continuation, Captain telegraphs, she will be discharged today, 
she is awaiting your orders, please wire deflnite orders and instructions to 
master and us." 

It therefore appears that instructions were to be sent by Winchester 
& Company to the steamer. This was an obvions modification of the 
charter provision that the vessel should be under the orders of the 
charterer ând made the sending of the cable a duty of the owner. It 
probably was sent by Winchester & Company but for some reason was 
not delivered and in conséquence thereof the steamer remained at 
Guantananio awaiting orders when she should hâve been on the way 
to Baracoa. 
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' It seems to me the loss of time should be borne by the owner. When 
ît undertook to send the cable it assumed the responsibiUty of non-de- 
livery and the lost time can not be justly charged to the respondent. 

This conclusion renders a décision of the other points in the case un- 
necessary and requires a dismissal of the Hbel. 



AVENT r. DEEP RIVER IX^MBER CO. 

(Cil-cuit Court, E. D. North Carolluar Koveiubei- 2G, 1000.) 

No. 550. 

1. Reuovai. of Causes (§ 79*)— Time fob Removai,— Extension of ïime to 

Plead. 

Under Code Clv. Proc. N. C. (Révisai 1905) §§ 473, 512, requiring a dé- 
fendant to plead on or before the last day of the term to whlch the snm- 
mons Is returned, "unless the time therefor be extended by tlie judge," 
an order rnade by the court on the last day of the term, extending the 
time for a défendant to answer, opérâtes to extend the time wlthin which 
he may file a pétition for removai. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. § 144; 
Dec. Dig. § 79.*] 

2. Removal of Causes (§ 17*)— Waivbb of Right— Pleading in State Court. 

The flUng of an answer in the state court by a défendant after his péti- 
tion for removai has lieen denled does not affect hls right to flle the rec- 
ord iu the fédéral court and obtain an order of removai therefrom before 
the time when his answer was due. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. § 10; 
Dec. Dig. § 17,* 

Walver of right, see note to Atlanta, K. & N. Ry. Co. v. Southern Ry. 
Ce, 66 C. C. A. 012.] 

At Law. Action by George H. Avent against the Deep River Lum- 
ber Company. On motion by plaintifï to remand to state court. Mo- 
tion denied. 

Lem H. Gibbons and A. A. F. Seawell, for plaintiff. 
Aycock & Winston and D. E. Mciver, for défendant. 

CONNOR, District Judge. Plaintiff, a citizen of North Carolina, 
issued summons against défendant, a corporation organized under the 
laws of, and domiciled in, the state of Virginia, on July 7, 1909, re- 
turnable to the July term, 1909, of the superior court of Lee county, 
in said state, which convened on July 19, 1909. On the first day of 
the term plaintiff filed his complaint, alleging that, while in the em- 
ployment of défendant corporation, operating in North Carolina, he 
sustained personal injury by reason of defendant's négligence, putting 
his damage at the sum of $10,000, for which amount he demanded 
judgment. On July 30, 1909, being the last day of the term of said 
court, the following order was made and entered of record in said case : 

*For other cases see same topic & § ntjmbbh in Dec. & Am. Digs. 1807 to date, & nep'r Indexes 



AVENT V. DEEP EIVER LUMBEB CO. 299 

"Forty days allowed défendant to file answer." On August 10, 1909, 
défendant fîled its pétition in the said court, accompanied by a bond, 
with surety, in the sum of $500, asking for a removal of said case into 
the Circuit Court of the United States for the Eastern District of 
North CaroHna, at Raleigh, said county of Lee being within said 
district, which was refused by the judge of said court, whereupon de- 
fendant filed its answer. On September 6, 1909, having theretofore 
filed a transcript of the record in said case with the clerk of said Circuit 
Court at Raleigh, together with the bond required by the statute, 
défendant obtained from the judge of said court an order directing 
the removal of said case and docketing thereof in the Circuit Court of 
the United States. Plaintifif, upon notice duly given, on November 1, 
1909, made a motion to remand the case to the superior court of Lee 
county, alleging, as ground of said motion, that the pétition for re- 
moval was not filed within thé time prescribed by the act of Congress 
— before the time for filing the answer had expired. 

The Code of Civil Procédure of North Carolina (Révisai 1905, §•§ 
473, 512) prescribes that the défendant shall answer or demur to the 
complaint on or before the last day of the terni to which the summons 
is returned, unless the time therefor be extended by the judge. It is 
conceded that the question raised upon the record has not been ex- 
pressly decided by the Suprême Court of the United States and that 
the décisions of the Circuit Courts are conflicting. Judge Dillon says : 

"In respect to the effeot on the right of removal of an extension of time al- 
lowed the défendant to plead or answer the authoritles are in much apparent 
conflict. It is possible, however, to extract sonie gênerai rules which may be 
said to be fairly well established by a prépondérance of authority. In the flrst 
place, an extension of time by niere consent of the parties out of court — that 
is, by a stipulation, agreement, or understanding, not having the sanction of 
an order of court — will not extend the time for filing a pétition for removal of 
the case. * * * But, on the other hand, if the laws of the state and the 
established practice of its courts require that the défendant shall plead or 
answer within a certain llmited time, 'unless sueh time shall be extended by 
order of the court' (or words to that efCect), then it seems that extension of 
the time granted by order of the court will correspondingly lengthen the time 
within which a pétition may be filed." Dillon on Kemoval, § 156. 

Among other cases cited to sustain the rule is Wilcox & Gibbs Guano 
Co. V. Phœnix Insurance Co. (C. C.) 60 Fed. 929 (Fourth Circuit), in 
which Simonton, Circuit Judge, examines the décisions of the fédéral 
courts in the several circuits and concludes that the correct rule is as 
stated by Judge Dillon. The case arose in South Carolina, in which 
state the Code provision în regard to the time for answering and the 
power of the judge to extend it is substantially the same as in North 
Carolina. Whatever may bave been held in other circuits, and what- 
ever may be the strength of the reasons upon which the décisions to 
the contrary are based, the Wilcox Case has been uniformly followed in 
this circuit, and, in the absence of any décision by the Suprême Court 
of the United States, is controlling authority. The opinion of Judge 
Simonton is well considered and sustained by reason. It is followed in 
the Second circuit. Lord v. Lehigh Valley R. R. Co. (C. C.) 104 Fed. 
939. This case arose in New York, wherein the Code of Civil Pro- 
cédure, in respect to the power of the court to extend the time to plead 
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or answer, is the same as in North Carolina. The fact that défendant, 
after the refusai of the judge of the state court to grant the order of 
removal, filed an answer, does not aiïect its right to file the record in 
this court and obtain an order of removal before the time for filing 
the answer, as extended, had expired. It was but respectful to that 
court and prudent to comply with its ruling, but did not aiïect defend- 
ant's rights in this court. 

Under the authority of the décision in Wilcox Case, supra, défend- 
ant was entitled to fi.le its pétition and otherwise conform to the pro- 
visions of the statute in this court at any time before the answer was 
due under the order fixing the time — 40 days f rom July 30, 1909. It is 
important that the rule, at least in this circuit, be settled and uniform. 
There are cases holding that an extension of time to answer by stip- 
ulation of the parties, without any order of the court, has the effect of 
extending the time to file the pétition; also that, where there is a gên- 
erai or standing order in ail cases that défendants hâve time to file 
answer, the same resuit follows. The rule is not extended beyond the 
facts appearing in this record. 

I am not inadvertent to the fact that the Suprême Court of North 
Carolina has reached a différent conclusion, and that while a member 
of that court I concurred therein (Howard v. Railway, 122 N. C. 944, 
29 S. E. 778; Lewis v. Steamship Company, 131 N. C. 652, 42 S. E. 
969) ; but the décision of the Circuit Court is controlling, and upon 
that authority the motion to remand must be denied. 



RIVER & HARBOR TRANSP. CO. v. BARBER ASPHALT PAVING CO. 

(District Court, S. D. New York. December 15, 1909.) 

Shippinq (§ 58*)— Charter Party— Loss op Vessel— Ltability of Chabtbree. 
Sinking of carfloat at Maurer, New Jorsey. A daim of fanlts upon the 
part of the Asphalt Coiupany in failing to propeiiy care for tlie lil)enant's 
float, whicli sanlv at the respondeut's wliarf, not sustained, there beina no 
proof to show any négligence on the part of tlie respondent. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig, § 58.*] 
(Syllabus by the Judge.) 

In Admiralty. Action by the River & Harbor Transportation Com- 
pany against the Barber Asphalt Paving Company. Êibel dismissed. 

Robinson, Biddle & Benedict, for libellant. 
Kellogg & Rose, for respondent. 

ADAM S, District Judge. The River & Harbor Transportation 
Company brought this action against the Barber Asphalt Paving Com- 
pany to recover the damages caused, on or abO'Ut April 7, 1907, by 
the sinking of the libellant's float No. 2 and the loss of certain railroad 
ties loaded thereon. It is alleged that the float was lying at the re- 
spondeut's pier at Maurer, New Jersey, in the sole possession, custody 

•For other cases see same topio & § numbek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and control of the respondent, and that during that night, or tlie next 
day, by reason of the carelessness and négligence of the respondent it 
sank at its moorings, causing the loss of some of the ties and damage 
to the fîoat, said to hâve been altogether $3,000. 

The answer, after some admissions and déniais, allèges : 

"That beretofoi-e and on or abolit the llth day of October, 1906, this re- 
S[)onclent eutered into a contract with the Long Island Railroad Company, a 
corporation orgnnized and existing under and hy virtue of the Laws of the 
State of New York, to créosote r)0,000 y^knv pine cross-ties, of the souud 
square edge variety, sometimes caUed sap ties, and in the event tliat the shiii- 
ment was to be made by water, this respondent was to do no haudling of tlie 
^ treated ties after putting them over the rail of the vessel on which they were 
to be shipiiert. 

That thereafter and on or about the 21st day of March, 1907, this respond- 
ent entered into another agreement with the said the Long Island Railroad 
■'Company whereby this respondent agreed to stow the said 50,000 creosoted 
ties on cars on floats of the said Long Island Railroad Company, alongside of 
the respondent's pier at Maurer, New Jersey. 

That on or about the Gth day of April, li)l)7, the said Long Island Railroad 
Company placed or caused to be pla<!e<l alongside of respondent's pier at 
Jlaurer, New Jersey, 'Long Island Railroad Carfloat No. 2.' 

That on the 6th day of April, 1907, respondent proceeded to stow the said 
creosoted ties of the Long Island Itailroa'^ Company on cars on said float, 
and on Saturday eveniug, April 6tli, 1907. had loaded In a careful and 
thoroughiy worl^manlilie nianner four cars, containing in ail about 2,000 of 
said ereosoterl ties. 

That upo. information and belief, the said 'I^ong Island I^ailroad Carfloat 
No. 2 ' was uiiseaworthy and not properly equipped with Unes and appllances ; 
that there was want of due care on the part of the owner or master and a 
failure to exercise proper supervision for the safety of the vessel while she was 
moored at respondent's pier for the purpose of being loaded, and on Sunday, 
the 7th day of April, 1907, at about 9:30 A. M., the said 'Long Island Railroad 
Carfloat No. 2,' while alongside of respondent's pier at Jlaurer. New Jersey, 
during a heavy storni anrt while a violent northeast wind was blowing, sank 
at its moorlng at said pier without any fault ou the part of the respondent. 
but solely by reason of its unseaworthy condition and hecause of improper and 
insufflcient lines and equipnient, and for laclt of proper care and attention on 
the part of the owner or inaster or the said Long Island Railroad Company." 

It appears that, in conformity with the agreement alleged in the 
answer, the carfloat No. 2 was landed and tied up on the northerly side 
on the evening of April oth, 1907, of the respondent's wharf, a short 
distance from the outer end. This wharf was on the New Jersey side 
of the Arthur Kills. It extended some 400 feet out in the Kills and had 
a dredged channel on the northerly side, 6 or 8 feet deep at low water. 
It was ordinarily a safe place for boats to load and unload, and during 
the time that this float was at the place, although there was a strong 
wind, nothing happened to the other boats which were there. Some 
time early Sunday morning, the 6th, the float was discovered by the 
respondent's watchman to be sunk at the pier. He immediately noti- 
fied the officers of the respondent, living at Sewaren, a short distance 
away, who went to the place as soon as they reasonably could and 
made some efforts to save the ties which were floating in the vicinity. 

The immédiate cause of the accident does not appear. The vessel 
may hâve been seaworthy. The libellant claims that she was properly 
made fast with 4 lines, 2 spring lines and 2 breast lines, the former 
running from cleats on the side of the float and the breast lines running 
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f rom the middle of the ends of the float forward and aft to the wharf. 
When she was found in the morning after the sinking, she had but 
2 or 3 lines and 2 of them were running to the ends of the outside of 
the boat. The libellant claims that the lines were changed after the 
first mooring and that the change caused the sinking but if such is the 
fact there is nothing whatever to connect the respondent with the 
change. It contracted to créosote the ties and load them on the float. 
When loaded the float was listed somewhat but it was only about IQ 
or 12 inches and not enough to cause the sinking, as she still had 
about 2 feet of freeboard. The listing does not show a sufficient want 
of care on the respondent's part to condemn it, even if it had held it- 
self out as possessing customary skill in the loading of boats. 

The respondent défends on several grounds, i. e., the storm, the un- 
seaworthiness of the float, and the lack of proper care and attention 
on the part of the Long Island Raiiroad Company. 

The first two defences hâve already been considered. Upon the 
third, the question arices whether the libellant, or the raiiroad, as its 
agent, failed to properly fit out the float. She had no one on board to 
care for her. She had made three trips to this place. The first time 
she had a man on board. The second and third times, she did not. 
While the absence of a person on board may not hâve been the cause of 
the accident, yet under such circumstances as existed hère, it is stroiig- 
ly suggestive of négligence on the part of those managing the float. 
We are left èntirely in the dark as to what occurred after the raiiroad 
company's tug, which had towed the float to the place, left, and to 
consider that the respondent was in any way négligent would be to en- 
ter into the realms of conjecture. The float was not in the possession 
of the respondent. 

The libel is dismissed. 



BOHEJI V. ATL.INTIC CIÏÏ R. CO. 

(Circuit Court, E. D. Pennsylvania. November 27, 1909.) 

No. 278. 

ï, JUDGMENT (§ 198*)— EFrBCT OF QUESTION ReSEBVED— VERDICT. 

Where, in accordance with tlie Pennsylvania practiee, tlie question Is 
reserved whether there Is any évidence to go to the jury In support of 
plaintiff's claim, and verdict is retumed for the défendant, he Is entltled 
to the beneflt of such verdict If he would hâve been entltled to judgment 
on the reserved question notwithstandlng a verdict for plalntiff. 

[Ed. Note. — For other cases, see Judgment, Dec. Dlg. § 198.*] 

2. Ferries (§ 32*)— Injury to Passengeh — Assumed Risk. 

Under the law of Pennsylvania a passenger on a ferryboat, having 
passeuger apartments and also a central gangway designed for horses and 
wagons, who voluntarlly, and wlthout necessity talces his place in s.uch 
gangway, assumes the rlsk of Injury due to such location. 

[Ed. Note. — For other cases, see Ferries, Dec. Dig. § 32.*] 
•For other cases see same toplc & % nwmbbk in Dec & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Mary L. Bohem against the Atlantic City Rail- 
Toad Company. Motions by plaintiff for new trial, and that additional 
exceptions be allowed. Motions denied. 

Daniel C. Donoghue, for plaintiff. 
Wm. Clarke Mason, for défendant. 

J. B. McPHERSON, District Judge. At the trial of this case the 
question was reserved, in accordance with the Pennsylvania practice, 
whether there was any évidence to go to the jury in support of the 
plaintiff 's claim. If, there fore, the verdict had been in her favor, the 
défendant would nevertheless hâve been entitled to judgment, if a 
Teview of the testimony (ail of which was offered by the plaintiff) 
had satisfied the court that she had wholly failed to prove the defend- 
ant's négligence, or that her contributory négligence was clearly ap- 
parent. That the verdict was in favor of the défendant dœs not 
essentially change the situation. Obviously, if for either of the two 
reasons suggested the défendant would hâve been entitled to judgment 
notwithstanding the verdict, in case the jury had found for the plaintiff, 
it may properly claim the benefit of the verdict in its favor and should 
hâve judgment thereon. In other words, if it was entitled to binding 
instructions, it would now be entitled to judgment, and it makes no 
différence for whom the jury has found. 

Laying aside the question whether there was any évidence of the 
defendant's négligence, and expressing no opinion upon that subject, 
I feel obliged to hold that the contributory négligence of the plaintiff 
is a necessary conclusion from a récent décision of the Suprême Court 
of Pennsylvania. The case to which I refer is Hopkins v. Railroad 
Co., 225 Pa. 193, 73 Atl. 1104. The facts appear in the following 
quotation from the opinion of the court : 

"The accident out of which this case arises occurred in that part of a ferry- 
boat speeially designetl and appointed for the accommodation of horses and 
wagons in transport It is located hetween the passenger apartments at eithei 
side of the Iwat, and is hère called the 'horse and wagon gangway.' The 
plaintiff entered the boat directly upon this gangway. Ins,tead of going Into 
one of the passenger apartments, which were open to him as soou as he had 
boarded the boat, he attempted to reach the front of the boat by passing be- 
tween the teams which were standing in the gangway. When he had reached 
about the niiddle of the boat, he eneountered a coal cart which had been dis- 
charging coal into a hole immediately in rear of the engine house. He passed 
to the right of the cart, and because of other obstructions in his way he con- 
cluded to return to the point where he boarded the boat and there enter the 
left-hand passenger apartment. He pursued his way to the rear of the cart, 
with a View to passing across to the left side of the boat through the narrow 
place hetween the cart and the engine room. While attempting this the driver 
of the cart started toward the shore, leaving the coal hole exposed, and into 
this the plaintiff fell and was injured." 

Upon thèse facts the court below directed a nonsuit upon the ground 
of the plaintiff's contributory négligence, and this direction was sus- 
tained; the Suprême Court saying: 

"However the défendant company may hâve tolerated the use of this gang- 
way by passengers impatient to reach the front of the boat, it is so manifest 
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to ordinary observation that such gangway is intended for a use which makes 
It danserons for passengers that, exeept as safe and-suitable accommodations 
for passengers are shown to hâve been lacklng, the passenger who volùntarily 
takes his place In it mnst be held to hâve assumed tUe risk of injury. We hâve 
said, wlth respect to street cars, that the proper and assigned place for passen- 
gers is inside the car ; that, unless he shows some valid reason to excuse, a 
passenger Is bound to put hlmself in the appointed place, and, if he does not, 
lie takes the risk of his location elsewhere. Thaue v. Traction Co., 191 Pa. 249, 
43 Atl. 136, 71 An). St. Kep. 7(i7. There is no reason why this rule should be 
limited in its, application to railroads or street raihvays. It applies generally. 
The plaintifC attempted no excuse for pushing his way Ijetween the teams oc- 
crupying the gangway to reach the front part of tlie boat, exeept that others 
were doing the same tliing. He admits that when he boarded the boat he could 
at once bave entered either passenger way to the right or left. Through either 
lie could hâve reached the front, not as soon, perhaps, as by adopting the 
gangway, but by a way which would hâve insured to him protection of the 
highest care possible. By adopting the other, under no necessity for so doing, 
he took the chances." 

The only différence bétween that case and this is found in the fact 
that an attempt was made by the présent plaintiff to show that safe 
and suitable accommodations were lacking upon the ferryboat where- 
on she was a passenger ; but, as no testimony whatever was offered to 
prove that there was no available room in the passenger cabins, and as 
it appears affirmatively that no effort was made to enter thèse apart- 
ments, it seems to me that the décision in the Hopkins Gase applies, 
and that the plaintiff must be held to hâve taken "the risk of her loca- 
tion elsewhere." 

The motion for a new trial is refused. The plaintiff's motion that 
certain exceptions to the charge be now allowed, although the rule of 
court which requires them to be asked for at the trial was not obeyed, 
is also refused. 
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SCHWAB V. SJIUGGLEŒt-UNION MINING- CO. et al.f 

(Circuit Court of Appeals, Eighth Circuit. November 18, 1909.) 

No. 3,092. 

1. MOETGAGES (§ 587*) — OPERATION AND EFFECT OF FOEECLOSTJRE DeCREE — 

RiGHTS or Junior Incumbkancers Not Parties— "Proceëding in Rem." 
A suit in equity for the foreclosure of a mortgage is not a "proceëding 

In rem" in such sensé that the decree and sale therein can eut off rights 

of third persons, not parties to tlie suit, in the property acquired from the 

mortgagor subséquent to the mortgage. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1G8Ô-1688 ; Dea 

Dig. § 587.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3481-3483 ; vol. 

8, p. 7684.] 

2. Waters and Water Coubses (§ 158») — Conteacts Creating — Right op 

Flowage. 

Défendants, who were owners of quartz miUs on a stream, entered Into 
contracts witli the owner of placer mines situated below, which were 
worked by means of water tal^en from the stream through flunies and 
pipes, by which, for a valuable considération paid and to be paid, they 
were releascd for a stated term from any and ail daims for damages by 
reason of injury to the réservoirs or pipes of the lower proprietor caused 
by the tailin^s and débris deposited, or which might be deposited, in the 
stream by défendants from their mills; the contracts to be binding upon 
the suecessors and assigns of the parties. Held, that such contracts 
granted an easement to défendants to bave the tailings from their mills 
flow through the réservoirs, sluices, and pipes upon the placer property, 
which contiuued during the designated term as against a subséquent pur- 
chaser of the property. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 184, 186-188 ; Dec. Dig. § 158.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by Gustav H. Schwab, trustée, against the Smuggler- 
Union Mining Company and others. Decree for défendants, and com- 
plainant appeals. Reversed. 

Pierpont Fuller and Clarence A. Brandenburg (Henry T. Rogers, 
Daniel B. Ellis, Lewis B. Johnson, and George A. H. Fraser, on the 
brief), for appellant. 

Jacob Fillius and Henry F. May (Charles J. Hughes, Jr., and John 
S. Macbeth, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In this case complainant filed 
his bill in the Circuit Court, in which, among other things, it was al- 
leged: That varions described placer mining claims in the state of 
Colorado, aggregating 777.99 acres, commonly known as the "Key- 
stone claims," were owned by complainant under patents issued by the 
United States, through and by reason of mesne conveyances from the 
original locators and patentées, together with certain water rights used 
in connection with said claims. Said claims were alleged to lie along 

•For other cases see same toplc & § numbkr In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe* 
J74 p. — ^20 t Rehearlng denied Marcli 4, 1910, 
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botli sides of, and on both banks of, the North fork of the San Miguel 
river, and alongside and upon both sides of the San Miguel river at 
and below the North and South forks thereof. That on June 1, 1904, 
the Keystone Hydraulic Mining Company, a corporation organized 
and existing under and by virtue of the laws of the state of Colorado, 
being then the owner of ail of said mining properties, then and there 
conveyed the same by its certain deed of mortgage, to the Trust Com- 
pany of America, a corporation organized and existing under and by 
virtue of the laws of the state of New York, as trustée, for the purpose 
of securing an indebtedness then existing against said the Keystone 
Hydraulic Mining Company, evidenced by its certain bonds in the ag- 
gregate amount of $150,000, ail of which bonds were then held by com- 
plainant as trustée, for his own use and for the use and benefit of otlier 
persons owning an interest in said bonds. 

On June 15, 1906, in an action brought for that purpose in the Cir- 
cuit Court of the United States for the District of Colorado, a decree 
of foreclosure of said mortgage was entered, finding the amount due 
thereon, and decreeing a sale of the mortgaged premises by a master 
of the court. On July 23, 1906, the premises were sold under said de- 
cree and purchased by complainant as trustée, and on August 6th said 
sale was confirmed by the court. On May 7, 1907, no rédemption from 
the sale having been made, a master's deed was executed to complain- 
ant. 

It was further alleged in the bill : That the improvements upon said 
placer claims consisted, among other things, of two réservoirs, which 
were placed thereon by the grantors of complainant, situated upon the 
North fork of the San Miguel river, at the upper part of said placer 
property and upon a portion of said claims. That said réservoirs were 
made by means of two dams placed across the river, the upper réser- 
voir having an area of about 160,000 square feet, and the lower réser- 
voir having an area of about 10,000 square feet. That said réservoirs 
were designed to collect and hold the waters of said river for the use 
of said Keystone properties. That there were no means whereby the 
gold in said placer claims could be taken or collected therefrom except 
by using the water of said North fork of the river in hydraulic mining 
of said placers. That, in order that said water might be used profita- 
bly and successfuUy, it was necessary that ail the water of said stream 
should be used, and at the point where it was used to be free from tail- 
ings and other débris. That the said Keystone properties were so situ- 
ated as to be of great value for the generating of electric power by 
means of the waters of the North fork of said river. That such elec- 
tric power would be readily marketable and the value thereof would 
greatly exceed the cost of producing and generating. That in order 
that said water might be profitably and practically utilized for the gén- 
ération of electric power, it was necessary that the water, where it 
should flow over the property of complainant, should be so free from 
tailings and débris that the tailings and débris carried by said water 
should not fill up or materially decrease the capacity of said réservoirs, 
or unreasonably to eut or wear out the pipe lines, water wheels, and 
machinery or other appliances intended and employed in the utiliza- 
tion of such water in the génération of electric power. 
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The bill alleged: That the défendants and each of them were en- 
gaged in mining and milling opérations in the county of San Miguel, 
and each owned and controlled and operated mills for the treatment of 
ore, located on or about the North fork of said river above the said 
placer claims of complainant. That the défendants and each of them 
habitually and constantly discharge and deposit in the North fork of 
said river, at points above the placer claims of complainant, great quan- 
tities of tailings and débris, from their respective mills, which tailings 
and débris amount in the aggregate to not less than 800 tons per day 
during the winter of each year and not less than 1,200 tons per day 
during the remainder of each year. That the tailings and débris so dis- 
charged and deposited in said stream by défendants consisted of coarse 
and sharp quartz sand, commonly called "silica," and finer quartz sand 
and quartz dust or powder, which, when mingled with said waters, be- 
come slime. That said tailings and débris discharged by défendants 
in said stream were carried by the force of the current along said North 
fork of said river, where said tailings and débris commingled into one 
indistinguishable mass before they reached the lands and placer claims 
of complainant and were carried by said river to the placer claims of 
complainant and precipitated upon his lands and claims, and his said 
réservoirs, flumes, pipes, sluices, machinery, and appliances. That the 
amount of the tailings and débris discharged and deposited in said 
stream by défendants, and carried to complainant's property and pre- 
cipitated in complainant's réservoirs, was so great as to be sufificient, 
in the space of three months, to fill completely said two réservoirs. 
That while défendants continue discharging said tailings and débris 
into said stream it will be impossible for complainant to make any prac- 
tical use of his réservoirs or any of his water rights on the said 
property. That said tailings and débris so discharged and carried by 
the waters of said stream to the property of complainant, as aforesaid, 
were of such a nature that, consisting as they do in a great part of 
sharp quartz sand, they wear eut, and will continue to wear out and 
destroy, complainant's pipe Unes, giants, and other hydraulic machinery 
and appliances, so completely as to make it impracticable and unprofit- 
able for complainant to use said waters for hydraulic mining or for 
generating electric power. That complainant's grantors had expended 
many thousands of dollars constructing and placing upon said property 
such improvements. That but for the discharging and depositing of 
tailings and débris by the défendants in said stream the waters thereof, 
at the point where the river enters complainant's Keystone claims, 
would be reasonably free from tailings and débris. But that the dis- 
charging and depositing of tailings and débris in said stream by said 
défendants make the waters of said river so polluted and laden with 
tailings and débris as to be unfît for use by complainant for the pur- 
poses aforesaid. It was alleged that the acts of the défendants afore- 
said were such as caused complainant great and irréparable damage, 
such as could not be adequately compensated for in an action at law. 
The bill prayed that the défendants and each of them be enjoined from 
discharging and depositing in the North fork of said river, at any point 
above the point where the said river entered said Keystone properties 
of complainant, any tailings from their mills or mines, or any débris, or 
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discharging, depositing, or placing such tailings and débris so near to 
the banks of said stream that such tailings and débris can f ail, flow, or 
be washed thereinto, so as to be carried by the waters of said river to, 
upon, or over the land and placer claims of complainant, etc. 

To said bill each of the défendants filed an answer, setting up and 
alleging numerous défenses thereto; but the view which we take of 
the case renders it unnecessary to refer to but one of such défenses, in 
which it was alleged that, in August, 1904, the Keystone Hydraulic 
Mining Company, being then the owner of the properties now claimed 
to be owned by complainant, entered into an agreement with each of 
the défendants, whereby défendant was released f rom ail damages, ac- 
tions, and claims whatsoever, either at law or in equity, which the said 
Keystone Hydraulic Mining Company, or its successors, might hâve or 
or could thereafter hâve, on account of any tailings which may bave 
been theretofore deposited or which might be thereafter deposited in 
said river, in considération of an amount of money paid and agreed 
to be paid ; the agreement with each défendant being in its terms and 
conditions identical, and in substance as foUows : 

Thls agreement made this 26th day of August, A. D. 1904, ♦ • * ^vit- 
nesseth: That, whereas, the said first party is now and for about four years 
last past has been working and operating a group of placer mining claims 
known as Keystone, in which mining opérations it uses the water of the San 
Miguel river, by first impounding the same in storage réservoirs, from wliich 
it conveys the same through a fiume and thence through iron or steel pipe 
lines to iron or steel glants, through which it is diseharged for the pur])ose 
of washing down gravel and for other uses in earrying on such placer mining ; 
and, whereas, the said second party, durlng ail of said period of opération of 
said placer claims by said first party, has been and now is the owner and 
operator of variouS quartz mines and quartz mills at points above said works 
of said first party, from which mills it discharges slimes and tailings made 
thereat into the San Miguel river or tributaries thereof ; and, whereas, said 
first party claims that such slimes and tailings so deposited in said river and 
in its tributaries by said second party are carried by the currents of said 
stream so that the same settle In the impounding réservoirs of the first party 
and are fllling up, and thereby impairing the usefulness of the same, and also 
claims that suCh slimes and tailings, when passing with the waters of said 
river through its said pipe lines and giants, bave eut out and thereby greatly 
injured said pipe lines and giants, and claims that its présent pipe Une has 
been injured to such an extent that it is necessary that it purchase and install 
a new pipe line so that the same may be ready for use and opération by It at 
the heginning of Its next working season, which begins about April 1, 1905, 
which prbposed pipe Une is estlmated to cost about $8,400: 

Now, therefore, for the purpose of adjusting the damages which It Is claimed 
bave been done to said first party by the slimes and tailings heretofore dis- 
eharged Into said San Miguel river and Its tributaries by the second party, 
and for the purpose of adjusting the damages which may hereafter be done 
to said flrst party by any slimes or tailings which may be diseharged by said 
second party Into said river or Its tributaries, durlng the llf e of this agi'eement, 
It is hereby agreed by and between the parties hereto that said second party 
shall pay to said flrst party the sum of $3,000, of which sum $333.33 shall be 
paid upon the exécution hereof, $333.33 shall be paid on or before September 
19, 1904, and the balance of which sum, $2,333.34, shall be paid when the final 
payment on account of the purchase price of said new pipe line becomes due 
and payable from said flrst party to the manufacturers thereof, which is ex- 
pected to be about November 15, 1904 ; and the said second party shall further 
pay to the said first party on or before the Ist day of August each annual 
season that said new pipe line shall be in actual and active service durlng 
three mouths of such season the sum of $166.67, providing that said second 
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party bas discharged tailings into said river or any tributary thereof during 
such season, as its proportion of the expense whicb may be necessary to re- 
pair the giants and tbe said pipe Une on account of tbe damage which may 
be done to tbe saine by tailings wbieh may be put into said river or its tribu- 
taries by tbe said second party; and tbe said flrst party, in considération of 
tbe agreements bereby made by tbe said second party, and in considération 
of tlie nioneys bereby agreed to be paid to said flrst party by the said second 
I>arty, does bereby agrée tbat, when its présent pipe line is wcn'u ont, it will 
install a new pipe line at its said claims, which pipe line shall be of a size 
and quality in its judgnient best suited to stand tbe wear and tear of the 
-water in said river, containing slimes and tailings, and tbat it will expend in 
the purcbase of materlal in the actual construction of said pipe line at least 
tbe sum of $8,400, and will furnish to the said second party, upon the coni- 
pletion of such pipe line, statements sbowing tbat it bas expended at least 
$8,400 in said work ; and, in the event tbat a less sum than $8,400 is so ex- 
pended, then a rebate of one-third of tbe deficieucy under $8,400 sball be al- 
lowed said second party. 

And it is further iinderstood and agreed, in considération of the said moneys 
to be paid by said second party to the said flrst party, tbat the said flrst 
party bas released and discharged, and does bereby release and discharge, said 
second party of and from ail manner of actions and causes of actions, either 
in law or in equity, and ail sults, debts, sums of money, covenants, contro- 
versies, promises, trespasses, damages, claims, and demands whatsoever. In iaw 
or in equity, whicli it now has or ever did bave, or which it or its successors 
or assigns tbereafter can, sball, or may bave, on account of any slimes or 
tailings or other materials which said second party has heretofore discharged 
into said San Miguel river or into any feeder or tributary thereof; and does 
further release and discharge said second party, its successors and assigns, 
of and from ail manner of actions and causes of actions, suits, trespasses, 
damages, claims, and demands whatsoever, in law or in equity, which it, the 
said flrst party. Its successors and assigns, may now bave or hereafter can, 
shall, or may hâve, for, upon, or by reason of, any slimes, tailings, or slmllar 
substances which the said second party, its successors or assigns, may discharge 
or allow to be discharged, directly or indirectly, into the said San Miguel 
river, or any feeder or tributary thereof, during the period beginning from 
the date bereof and ending four years from April 1, 1905 — that is to say. 
March 31, 1909 — four years Ijeing the estimated minimum life of said proposed 
new pipe line, and during such further period beyond Marcb 31, 1909, as such 
proposed new pipe line may last, and be capable of being used by said first 
party, its successors and assigns, for tbe purpose of carrying on placer mining 
opérations at the point where tbe same are now being carried on by said 
second party. 

It is also understood and agreed that said flrst party shall keep said pipe 
line in good repair at its own expense during the life of this agreement, so as 
to prolong the life and usefulness of tbe same as long as reasonably possible ; 
and the said flrst party shall construct two sand boxes in its flunie in addition 
to the one now tberein, and shall malntain said two new sand boxes as well 
as the présent one, during the life of tbis agreement, for tbe purpose of re- 
moving, as far as possible, slimes and tailings from tbe waters to be conveyed 
tbrough said flume and pipe line. 

It is further understood and agreed between the parties hereto that ail of 
tlie terms and conditions hereof shall be binding upon, and shall inure to the 
benefit of, tbe successors, tenants, and assigns of each of tbe parties hereto, 
and are and shall be covenants running with tbe title, ownership, or rlght of 
occupation, of said Keystone group of placer mines. 

The usual replications were filed, évidence taken, trial had, a de- 
cree entered dismissing the bill, and complainant prosecutes an appeal. 

That the agreement set forth in the several answers was duly entered 
into between the Keystone Hydraulic Mining Company and each of 
the défendants, and that each défendant had made the payments agreed 
to be made by it, was not disputed. It is, however, said that, as such 
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agreement was entered into subséquent to the giving of the mortgage 
deed of trust, the rights of complainant are not afïected thereby. The 
foreclosure proceedings through vvhich complainant acquired his title 
were had subséquent to the agreement. The défendants were not par- 
ties to that action, and their interest, if any, in the subject-matter of 
the foreclosure, was not affected by the decree and sale. Pardee v. 
Aldridge, 189 U. S. 429, 33 Sup. Ct. 514, 47 L. Ed. 883 ; Weed Sewing 
Machine Co. v. Baker (C. C.) 40 Fed. 56. 

It then becomes necessary to ascertain whether this agreement of the 
parties was merely a personal covenant on the part of the Keystone 
Hydraulic Mining Company, or whether it gave to the défendants an 
easement or interest in the properties covered by the mortgage. The 
agreement gave défendants more than the right to simply deposit the 
slimes and tailings from their mills into the San Miguel river. Such 
right they possessed without any permission from the Keystone Hy- 
draulic Mining Company, provided they did not thereby pollute the wa- 
ter, diminish the fîow, or otherwise injure the property of said Key- 
stone Company. The object and purpose of the agreement was to give 
to défendants the right to hâve the slimes and tailings from their mills 
flow through the flumes, pipes, sluices, and réservoirs of the Keystone 
Hydraulic Mining Company, and if, in the exercise of such right, and 
as an incident thereto, such slimes and tailings were precipit.ated by the 
waters of the river upon the lands and claims of said company, then 
that right was also embraced within the privilèges given by the agree- 
ment. Scheel V. Alhambra Mining Co. (C. C.) 79 Fed. 821. 

In Black's Pomeroy on Water Rights, §' 152, it is said: 

"It is hardly necessary to state that any private riparian proprletor uiwn 
a stream may obtaln, as against other proprletors, spécial riglits to use tlie 
water in the nature of easements or servitudes farther and greater than those 
conferred upon hlm simply as a riparian proprletor. Thus. for example, he 
may obtain by grant from other proprletors, or by prescription against them, 
the exclusive right to any portion of the waters of the stream." 

In Jones on Easements, § 787 : 

"A perpétuai easement to overflow land is an Interest in land vviiich re- 
quires an instrument in writing to pass the title to It, and an oral consent or 
llceuse to flow land does not eonfer any permanent right or interest, but Is 
révocable at any time." 

In Caryon v. Loberling et al., 1 Hurlstone & Norman's Reports, 784, 
the déclaration alleged : That the plaintiflf was the owner and lawful- 
ly possessed of certain lands and premises and of a certain natural 
stream of water flowing from and through other lands lying near to 
and above the lands of the plaintifï into the sea; that the défendants 
were possessed of lands and of a certain tin mine and china clay works 
situated upon défendants' lands ; and that défendants, in working the 
same, wrongfully threw sand, stone, rubble, and other stuff into such 
natural stream of water, flowing through the plaintiff's land, whereby 
the channel was obstructed and the water flowed over and upon the 
plaintiflf's lands and destroyed their produce. To the complaint de- 
fendants' plea, among other things, was: That the défendants were 
the occupiers of lands near to and above the plaintiflf's lands, and own- 
ers of a tin mine situated within the lands of the défendants ; that de- 
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fendants and ail other occupiers of the land and tin mine of the de- 
fendants for 20 years next before the commencement of the suit en- 
joyed as of right and without interruption the right from time to time, 
as occasion required, to work the tin mine and to win therefrom tin 
and tin ore, and, in the course of so working and winning the same of 
washing away by means of the stream of water in the déclaration men- 
tioned, where the same fiows through the lands and tin mine of the 
défendants, the sand, stones, rubble, and other stuff which were dis- 
lodged or severed in the course of so working the tin mine, and of 
casting and throwing from and out of the tin mine the sand, stones, 
rubble, and other stuff into the said stream, where the same fiows 
through the land and tin mine of the défendants, and of having the 
same washed and carried away by the flow of the stream towards the 
sea and towards that part of the channel of the stream which is sit- 
uated within the lands of the plaintifif ; that by reason of the premises a 
small part of the sand, stones, rubble, and other stuff necessarily be- 
came and was deposited and accumulated in and upon that part of the 
bed or channel of the stream which flowed through plaintiff's premises, 
and said part of said bed or channel necessarily became and was a lit- 
tle obstructed, filled up, and raised above its natural level, and certain 
small quantities of the waters of the said stream necessarily a little 
pénétra ted and burst the banks of said channel and flowed over and 
upon the said lands of plaintiff. Upon demurrer it was held by the 
Court of Exchequer that the défendants' plea was good. The court 
held that the privilège set forth in the plea was the subject-matter of a 
grant, and, being the subject-matter of a grant, could be acquired by 
prescription, and the plea showing that the défendants had exercised 
the right for the full period of 20 years had obtained a prescriptive 
right to continue said use. See, also, discussion in Washburn's Ease- 
ments and Servitudes (4th Ed.) § 7, c. 4. 

We think the agreement granted to the défendants an easement to 
hâve the slimes and tailings from their mills flow through the flumes, 
pipes, sluices, and réservoirs upon the properties of complainant in 
question, and, as a natural incident thereto, upon his said lands, and 
that such interest of the défendants was not affected by the foreclosure 
decree and sale ; they not being parties thereto. 

As this action was commencecl before the expiration of the grant, it 
cannot be maintained ; but, as the dismissal of the bill by the court be- 
low was an adjudication of ail the issues, it is reversed, with directions 
to enter a decree finding that complainant cannot maintain the action 
during the life of the agreements mentioned, bearing date August 26, 
1904, and that the bill be dismissed on that ground alone, without préj- 
udice to the right of the complainant to maintain a new suit in equity 
after the rights of défendants, acquired under said agreements of 
August 26, 1904, hâve expired. 

The appellant will recover one-third of his costs in this court. 
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CONNOLL.T V. BOUCK et al.f 

(Circuit Court of Appeals, Elghth Circuit November 18, 1909.) 

No. 3,034. 

î. Contracte (§ 95*)— VALiDrrr or Absent— Dtjkess. 

Threats macle by one member of a minlng partnershlp to another that, 
unless the latter signed a eontract presented to hlm, the former would ad- 
vaiice no more money to develop the mine, wliich should be shut down and 
rendered wortbless, did not constltute duress which would Invalidate the 
coutract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 431-440; Dec. 
Dig. § 95.*] 

2. CoNTBACTs (§ 97*)— Validity of Absent— Conteact Made Undeb Dtjkess— 
Ratification. 

A oontract made under duress Is not void, but voldable only, and cannot 
be avolded by a party who, after its exécution, bas ratified it by accepting 
its benefîts. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§442-446; Dea 
Dig. § 97.*] 

8. Liens (§ 7*)— Création bt Contract— Implied Lien. 

Oomplainants and défendant, wbo were jointly interested In mining 
property for the development of whicb complalnants had made large ad- 
vauces, entered into a contract giving complalnants the rlght to manage 
the property and apply the profits, and, in case of a sale, the proceeds of 
the property, to the repayment of such advances. Held, that such con- 
tract gave them an équitable lien on the property itself, whicb they were 
entitled to foreelose when it bad been demonstrated that the opération of 
the inlnes was uuprofltable. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. §§ 2G-2S; Dec. Dig. 
17.*] 

Appèal . from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Suit in equity by Francis E. Bouck, administrator with the: will 
annexed of Mary Connolly Andrews, and Michael Connolly, against 
Patrick K. Connolly. Decree for complalnants, and défendant ap- 
peals. Affirmed. 

Hugh Butler, for appellant. 
Harvey Riddell, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
,WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. One Patrick K. Connolly was 
possessed of certain mining claims in the state of Colorado. Having 
îittle means, he entered into an arrangement with his brother, Nicholas 
K. Connolly, in June, 1894, whereby Nicholas K. Connolly was to ad- 
vance certain moneys for the development of the properties, and said 
properties should be owned equally, share and share alike, by Patrick 
K. Connolly and Nicholas K. Connolly. In pursuance of this agree- 
inent Nicholas K. Connolly furnished some moneys which Patrick K. 
Connolly used in developing the mines. In the fall of 1894 Michael 
Connolly, another brother, visited défendant in Colorado, and it was 

,*i'rit Other cases s^e same topic & S numbbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Reliearing denled March 4, 1910. 
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then agreed that Michael Connolly should also advance moneys for 
the development of the claims, and that the daims should be owned, 
one-third by Patrick K. Connolly, one-third by Nicholas K. Connolly, 
and one-third by Michael Connolly. This arrangement was assented 
to by Nicholas K. Connolly. There after Nicholas K. Connolly and 
Michael Connolly advanced moneys for the development of said prop- 
erties until Angust, 1900, they had advanced the sum of $114,513.43. 
Patrick K. Connolly, however, used some $7,000 of this money in the 
purchase of some stock in another mine. In August, 1900, Michael 
Connolly and Patrick K. Connolly, being together in Leadville, Colo., 
Michael Connolly representing himself and Nicholas K. Connolly, the 
follovving written agreement was executed : 

"This agreement, made this 1.3th day of August, A. D. 1900, by and tmtween 
Miehaol Connolly, of the city of Montréal, Canada, and Nicholas K. Connolly, 
of the town of Roonton, In the state of New .Jersey, parties of the flrst part, 
and Patrick K. Connolly, of the city of Leadville, county of Lake, and state of 
Colorado, wituesseth as foUows, to wit: That the management of the Dolly B 
mine and ail other properties — mining propertles — situate in the county of 
Lake and state of Colorado, and standing on the record in the name of either 
of the parties aforesaid, or in the name of either member of the said party of 
the first part, shall be taken and controlled by the said party of the flrst part 
until said party shall hâve realized the amount said party bas contributed and 
fumished for the development or obtaining title thereto or expense in maln- 
taining such title, either in litigation or otherwise, above and in excess of the 
proportionate share thereof ; that the stoclt of the Big Six Mining Company, 
novv in the bank to the crédit of the said party of the second part, shall be 
delivered to the said party of the first part, to be managed as the other prop- 
erty of the company is managed; that either of the said parties may at any 
time obtain a purchaser for any or ail of the said property at the best priée 
possible to obtain therefor, whieh proposition shall be submitted to the other 
party, who shall hâve a reasonable time, under the clrcumstances, to obtain 
a better price, and. in case no better price ean be olitained in such reasonable 
time, the said party of the second part shall hâve the préférence and be en- 
titled to buy at such priée ; and that when ail of the adyanees of the said party 
of the first part as afm-esaid shall hâve been repaid, either from the produce 
of tiie said property or from the sales made as aforesaid, as well as fifteen 
thousand dollars (.$15,000) advanced to the said party of the second part in the 
year 1875, by the said party of the flrst part, togei-her wlth légal interest on 
both sums, then the said party of the second part shall hâve the equal un- 
dlvlded one-third of whatever remains, which shall be legally conveyed or as- 
signed to him by the said party of the flrst part. That the said party of the 
flrst part shall, within a reasonable tin)e hereafter, exhiblt the liooks of said 
party with regard to the said $ir>,0(K> to the said party of the second part, or 
his authorized agent, and if they demoiistrate that a less suni than the said 
.$1.5,000 was advanced to the said party of the second part, the said sum of 
$10,000 shall be reduced by the difl'erence betweeu the two sums. 

"In wituess wiiereof, the said parties hâve hereunto set their hands and 
seals in dnplicate the day and year first above written." 

Nicholas K. Connolly died in February, 1901, leaving as his only 
heir Mary Connolly .Andrews. After the death of Nicholas K. Con- 
nolly and the exécution of the agreement of August, 1900, Michael 
Connolly advanced the further sum of $21,916.18, and Mrs. An- 
drews advanced $23,975.25, which was used in developing the mines. 
No profitable results were obtained by the development. While some 
$200,000 was received from, ore taken from the mines, that amount 
was also expended, in addition to the advances before mentioned, in 
-developing the mines. On account of a disagreement between the 
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parties, and the unprofitable opérations, further developments ceased, 
and in August, 1904, Michael Connolly and Mary Connolly Andrews 
filed their bill in the Circuit Court for the state and district of Colo- 
rado, setting forth said agreement, the advances of money, and other 
matters unnecessary to be considered, praying that an accounting 
miglit be had of the moneys advanced by said Nicholas K. Connolly 
and Michael Connolly and Mary Connolly Andrews, that the amounts 
advanced be decreed to be a lien upon said mining properties, and that 
the same be sold to satisfy said lien. During the progress of the suit 
Mary Connolly Andrews, died, and the action was revived as to her 
interest in the name of Francis E. Bouck, administrator of her estate. 
The défendant, Patrick K. Connolly, in his answer, alleged, among 
other things, that in June, 1894, heentered into an arrangement with 
his brother, Nicholas K. Connolly, to furnish him fînancial aid and 
assistance in the acquisition and opération of such mining properties, 
whereby it was agreed that ail the properties which Patrick K. Con- 
nolly had then located and of which he was the owner, and ail proper- 
ties to which he might thereafter acquire title, should be developed, 
with the object and intention of uncovering any ore bodies that might 
be found within said locations, and place the same upon a paying basis. 
if such were possible, and as a part of such arrangement it was agreed 
that said properties should be owned equally, share and share alike, by 
Patrick K. Connolly and Nicholas K. Connolly; that in the fall or 
winter of 1894 Michael Connolly proposed that he be admitted into 
the enterprise, ofïering to contribute one-half of the expenses and to 
furnish one-half of the sums that might be required from time to time 
to carry on the enterprise, and that the interests in the property should 
be changed so that he (Michael Connolly) should receive one-third in- 
terest therein, Nicholas K. one-third, and Patrick K. one-third, and 
that Patrick K. should continue to dévote his time and énergies and 
expérience in the management and workings of the properties and the 
proper expenditures of the moneys to bring about the results hoped 
for. Michael Connolly was admitted into the enterprise in pursuance 
of such agreement, and thereafter Michael and Nicholas K. Connolly 
advanced large sums of money. Défendant, however, alleged that the 
agreement of August, 1900, was obtained from him by Michael Con- 
nolly by duress ; that Michael Connolly threatened that, unless he exe- 
cuted the contract, neither he (Michael) nor Nicholas K. would advance 
any farther moneys for the purposes aforesaid, and that Patrick K. 
would thus lose ail his interest in the property. He farther says in his 
answer that he — 

"had been at ail tlmes, and was now, wllllng and auxlous to pursue his course 
and discharge his part of the agreement." 

Upon issues being joined, évidence was taken, and a decree entered 
for plaintiffs as prayed for, from which Patrick K. Connolly has ap- 
pealed. 

While the évidence is conflicting as to just what took place or was 
said between Michael Connolly and Patrick K. Connolly at the time 
the written agreement of August, 1900, was executed, we do not think 
that the facts in that respect, as testified to by Patrick K. Connolly, 
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constitute duress. Patrick K. Connolly testified that Michael had the 
agreement drawn in the office of an attorney before presenting it to 
him. He then testified: 

"Well, I objected to signing It and told Mr. Michael Connolly that it looked 

to me like a outrage — was the language I used. Michael Connolly came 

after me, and he says to me, 'If you don't sign that agreement, you lose every 

thing you hâve got in this property,' and I says, 'How am I golng 

to lose it?' And he says, 'I wlll see that the property is shut down before I 
leave hère, and you will be drovvned ont, and I will never put another dollar 
ftito the enterprise, and I will see that NIck don't either.' I became satisfled 
in my mind that Nick would straigbten this matter out as soon as he heard 
of it." 

The agreement was then signed. This version of the transaction, 
as stated by défendant himself, faJls short of establishing the exécution 
of the agreement under duress. French v. Shoemaker, 14 Wall. 314, 
20 L. Ed. 852 ; McClair v. Wilson, 18 Colo. 82, 31 Pac. 502 ; SiHiman 
V. U. S., 101 U. S. 465, 35 L. Ed. 987; Wilson S. M. Co. v. Curry, 
126 Ind. 161, 25 N. E. 896; Whittaker v. Southwest Virginia Im- 
provement Co., 34 W. Va. 217, 12 S. E. 507 ; Clarke on Contracts, § 
172 ; Bishop on Contracts, c. 25. 

If, however, it be admitted that Patrick K. Connolly executed the 
agreement under duress, such défense would not now be availing to 
him. The agreement would not be void upon that account, but void- 
able on the part of Patrick K. Connolly. Instead of taking steps to 
avoid it, he accepted the advances of money thereafter made for the 
development of the mine, and allèges, in his answer, that he had been 
at ail times since, and even now, willing and anxious to pursue his 
course and discharge his part of the contract; so he will not now be 
heard to say that the agreement is not of binding force because exe- 
cuted under duress. 

It is also contended on the part of appellant that, as the agreement 
itself did not in terms give a lien upon the properties for the moneys 
advanced, but provided that from the proceeds of the mines derived 
from their opération, or, in case of private sale, from the proceeds of 
such sale, the parties were to be reimbursed for their advancements, 
such fact precludes the idea that there could be a lien upon the prop- 
erty for such advancements which could be enforced by a court of 
equity. We think, under the facts, that the arrangement and agree- 
ment between the parties constituted what is known as a "mining 
partnership," and in Duryea v. Burt, 28 Cal. 569-579, in which the 
rights of parties under a mining contract were considered, it was said : 

"It may be laid down as a gênerai principle that each member of a partner- 
ship has a spécifie lien on the partnership property, not only for the debts and 
liabilities due to thlrd persons, but also for his own share of the capital stock 
and funds, and for ail moneys advanced by him for the use of the coneern." 

In Ex parte Wills, 2 Cox, 233, it was held that the pledge of the 
rents and income of real estate to secure an indebtedness constituted 
the giving of an équitable lien upon such real estate. The same was 
also held in Legard v. Hodges, 1 Ves. Tr. 477. 

In Charter Oak Life Ins. Co. v. Gisborne, o Utah, 319, 15 Pac. 253, 
certain mining property was conveyed to a trustée. The court said: 
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"'Such conveyanee was niade and received upon tlie trusts, nevertlieioss, 
and to and for tlip uses, interests, seeurities, and purposes liereinafter limlted, 
speeified, described, and declared ; that is to say, upon trust to recelve the 
rents, issues, and profits of said premises, and to apply tlie same as received 
as follows, viz.,' etc. ïhen followed in ttie déclaration of trus.t the requirement 
to pay, first, the expeiises of operating tlie mine, etc. ; second, to pay tlio $400,- 
000 back to Stephens, trustée ; third, to pay Gisborne a percentage of oue-tliird 
of the net proceeds of the mine; and, fourth, to pay Gisborne $275,000. ïhe 
appellamt urged that the foregoiug provisions for the trustée to reçoive tho 
rents, issues, and profits of the mine require thèse varions amounts to be pald 
ont of the product of the ores of the mine, and are a prohibition against the 
taking of the mine itself to pay them. * * * Primarily, no doubt, the in- 
debtedness was to hâve been paid ont of the ores taken from the mine : but 
when the mine ceasod to be productive this mode of paying the lndel>tedness 
failed. If the creditors could resort only to the 'rents, issues, and profits," and 
this meant only the ores, and they had ceased, the creditors had exhausted 
ail their security. The meaning of the words 'rents, issues, and profits' has 
often been before the courts, and by a long line of décisions the courts of chan- 
cery hâve declared that, unless thèse words be connected v^ith other words 
which resti-ain the meaning of the ternis to the rents, issues, and profita as 
they arise (as if the trust is to pay debts out of tlie annual rents), the courts 
will give the words a meaning broad enough to include the sale of the property 
itself. The strict meaning of the words, as opposed to land, is the annual rents, 
issues, and profits. Yet the courts hold that they should not be confined there- 
to, but should be taken, in a more enlarged sensé, to Include every mode by 
which land may be made to yield profits, out of which nioney so charged upon 
It may be taken, and, consequently, to include the sale of the property itself. 
The doctrine is thus laid down broadly by Judge Story in hls work on Equity 
Jurisprudence. It is likewise laid down in Perry on Trusts, in Hawkins on 
Wills, in Powell on Mortgages, and in other works, citing an array of authori- 
ties. 2 Story, Eq. Jur. § 1064, 10C4a ; 1 Pow. Mortg. 60-80; Hawk. Wills, 120 
et seq. ; New v. Nlcoll, 73 N. T. 130, 131, 29 Am. Rep. 111 ; 2 Perry, Trusts, pp. 
108, 170, § 602g, 60av ; Fietch. Trustées, 56 et seq." 

This case was affirmed by the Suprême Court in 143 U. S. 326, 12 
Sup. Ct. 277, 35 L. Ed. 1029. The same rule was announced in Gest 
V. Packwood (C. C.) 39 Fed. 525-533. 

We think thèse authorities apphcable in this case. Not only were 
the proceeds of the mine pledged to the payment of the advances 
which had been made by complainants, but it was provided that, in 
case of a sale of the property, out of the proceeds of such sale, the 
amount of the advances which they had theretofore made shoulrl be 
refunded. Applying the équitable principles announced in the fore- 
going authorities, we think it clear that complainants hâve an équitable 
lien upon the premises in question, and that the finding of the court 
below in this respect was proper. 

It is said that the court erred in the accountitig to the extent of 
some $22,000. We hâve gone carefully over the évidence, and find no 
reason to disturb the finding of the court in that respect; and the 
decree is affirmed. 
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WILSON T. PLUTUS MINING CO. et al. 

(Orcult Court of Appeals, Eighth Circuit November 15, 1909.? 

No. 3,066. 

1. Vbndok and Puechaseb (§ 254*) — "Yendoe's Lien." 

A conveyance of real estate for which the considération Is not pald 
raises a claim in equlty upon the property conveyed, coinmonly called a 
"vondor's lien," whieh courts enforce against the grantee and those claim- 
lug \inder liiin wlth notice, on the ground that one who gets the estate of 
niiother ought not to be permitted to keep It without paylng the agreed 
considération for it. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. |§ 
C4 1-651; Dec. Dlg. § 254.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7288-7230, 
7827.] 

2. CoDETs (§ 262*)— Vendor's Lien— Fedebal Cotibts Enfoece Unless Con- 

TBART TO Jurisprudence of State. 

The fédéral courts enforce a vendor's or grantor's lien In pursuance of 
the gênerai ruie in equlty, when it Is not in contravention of the juris- 
prudence of the State in which the suit Is brought. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 797, 798; Dec. Dig. 
S 262.*] 

Il HJquitt (5 231*) — Pleading— Absence fbom Bill of Pbateb fob Spécial 

Èelief Not Fatal. 

The atœence from a bill in equity of a prayer for the spécial relief. 
to which the complainant supposes himself eutitled, will not sustain a 
dismissal upon a demurrer which does not specify that defect, where the 
bill States a good cause of action and contalcs a prayer for gênerai relief. 

[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 231.*] 

4. Equity (§ 87*) — Lâches— Application in Analoqy to Statutes of Lim- 
itation — RULES FOB. 

Courts of equlty are not bound by, but act In analogy to, the statutes 
of limitation relatlng to actions at law of like character. 

When a suit is brought within the tlme fixed by the analogous statute, 
the burden Is on the défendant to show, elther frona tlie face of the bill 
or by his answer, tliat extraordinary circumstances exist which requiro 
the application of the doctrine of lâches within that tlme. 

When a suit Is brought al'ter the statutory tlme, the bui'den is on the 
complainant to show In his blll and by his proof that it would be inéqui- 
table to apply it to his case. 

[I3d. Note» — For other cases, see Equity, Cent. Dig. §§ 242-244; Dec, 
Dlg. § 87.*] 

8. Equity (§ 87*) — Lâches— Facts 'Pleaded Sufficient to Sustain Suit 
Afteb Analogous Limitation Expieed. 

The bill of the complainant disclosed thcse facts: In May, 1898, com- 
plainant conveyed his interest in mlning clainis to one of the défendants 
for a recited considération of $125,000, no part of which has been paid 
to hlm. The analogous limitation at law was six years, and this suit 
was brought In 1908. He was committed to the state mental hospital in 
August, 1898, was released In November, 1898, and he was told that the 
condition of his release was that he should leave and stay out of the 
State. He left, and, wlth the exception of about 83 days, he stayed out 
of the State until June 17, 1907, when he retumed, was arrested, and on 
July 23, 1907, was committed to the state mental hospital again as an in- 
sane person. There were no Innocent purchasers among the défendants. 

*Tor other cases see same toplc £ S ntmbsb in Dec. £ Am. Dlga. 1(07 to date, & R«i>'r Indexes 
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Beli, It would be Inéquitable to apply to the complainant's case the 
analogous limitation of an action at law to six years. 
[Ed. Note. — For other cases, see Equlty, Dec. Dig. § 87.*] 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

Bill by William J. Wilson, by Murray M. Kellogg, his next friend, 
against the Plutus Mining Company and others. From a decree sus- 
taining the demurrer and dismissing the bill, complainant appeals. Re- 
versèd and remanded. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

Murray M. Kellogg (^Ifred L. Booth, on the brief), for appellant. 
C. S. Varian (D. H. Thomas, A. L. Hoppaugh, and Charles C. Dey, 
on the brief), for appellees. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
sustained a demurrer to and a dismissal of the bill in equity exhibited 
by William J. Wilson, an insane man, by his next friend, for an ad- 
judication of his claims upon three Iode mining claims. The bill is 
meaçer, and suggests some inquiries that it does not answer; but 
it fairly sets forth thèse alleged facts: The complainant owned and 
was in the possession of an undivided half of three Iode mining claims 
in the state of Utah, which had not been patented, and one Martin 
was the owner of the other undivided half thereof. Wilson gave 
Martin a power of attorney to convey the former's interest in thèse 
claims, and Martin agreed that he would not dispose of that interest 
for less than $10,000, and that he would deposit $10,000, in a certain 
bank to Wilson's crédit as soon as he should make a sale. On May 4, 
1898, Martin conveyed the three claims to the Juab Mining Company, 
a corporation, one of the défendants, for a recited considération of 
$250,000, and the Juab Mining Company attempted to issue certain 
shares of its stock to the complainant in payment of his share of the 
purchase price; but Wilson never accepted thèse shares, and no part 
of the purchase price was ever paid to him. In 1907 the Juab Mining 
Company conveyed thèse mining claims to the Plutus Mining Company, 
a corporation, whose président knew ail the facts averred in this bill. 
In August, 1898, the complainant was adjudged insane and committed 
to the State mental hospital in the ^tate of Utah. On November 16, 
1898, he was released from this hospital and told by the authorities 
thereat that the condition of his release was that he should leave and 
should never return to the state of Utah. He immediately went out 
of the state, and remained beyond its borders, with the exception of 
two months in 1899 and 33 days in 1900, until June 30, 1907, when he 
returned, and was at once arrested, and on July 33, 1907, was commit- 
ted to the state mental hospital again as an insane person. 

Because one who gets the estate of another ought not to be allowed 
to keep it without paying the considération of its sale to him, an équi- 
table claim in f avor of the grantor for the unpaid purchase price, or a 

•For other cases see same toplo & § ntimber In Dec. & Am. Dlga. 1907 to daïe, & Rep'r Indexe» 
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vendor's lien, springs up and attaches to real estate conveyed without 
a payment of the considération, which courts of equity hâve very uni- 
formly enforced against the grantee and those claiming under him 
with notice that the purchase price is net paid. This is a gênerai rule 
of equity jurisprudence, which prevails in England and in this country, 
unless abolished by statute or by an established rule of décision to the 
contrary by the courts of the local jurisdiction. The courts of the 
United States enforce such grantor's and vendor's liens when they are 
not in contravention of the jurisprudence of the state in which the 
suit is brought. Slide&: Spur Gold Mines v. Seymour, 153 U. S. 509, 
516, 14 Sup. Ct. 842, 38 L. Ed. 803 ; Fisher v. Shropshire, 147 U. S. 
133, 139, 140, 13 Sup. Ct. 201, 37 h. Ed. 109. No statute or line of 
décisions in the state of Utah has been called to our attention which 
is in conflict with the gênerai rule of equity jurisprudence upon this 
subject, so that the enforcement of such liens is not out of harmony 
with the jurisprudence of that state. 

A conveyance and a failure to pay the considération are presumptive 
proof of a vendor's lien. "Generally speaking, the lien of the vendor 
exists," says Mr. Justice Story in his work on Equity Jurisprudence, 
at section 1224, "and the burden of proof is on the purchaser to es- 
tablish that in the particular case it has been intentionally displaced or 
waived by the consent of the parties. If under ail the circumstances it 
remains in doubt, then the lien attaches." Seymour v. SHde & Spur 
Gold Mines (C. C.) 42 Fed. 633, 637 ; Berger v. Berger, 104 Wis. 382, 
80 N. W. 585, 76 Am. St. Rep. 877. It is possible that the défendants 
may be able to show that complainant's lien was released, or that for 
some reason, not apparent on the face of the bill, it never attached. 
But the facts averred by the complainant and admitted by the demur- 
rer that Wilson, by his attorney in fact, Martin, sold and conveyed to 
the Juab Mining Company his half interest in the three mining claims 
for $135,000, and that no part of this purchase price has ever been 
paid to him, are clearly sufficient, in the absence of déniai and of 
countervailing évidence, to establish his vendor's lien upon the mining 
claims for the $125,000 and interest. 

Counsel for the défendants argue that the facts stated in the bill fail 
to show any lien upon this property as against them, because it con- 
tains no averment that they knew, when they respectively acquired 
the property, that Wilson had or claimed such a lien, and because it 
contains an allégation that the Juab Mining Company secured a pat- 
ent to thèse claims in 1903. But the complainant avers in his bill that 
the conveyance to the Juab Company was made by him through his 
attorney in fact, that the Juab Company attempted to issue shares of 
its stock to him in payment for it, and that its président and the prési- 
dent of the Plutus Company knew ail the facts set forth in the bill. 
The knowledge of the présidents was the knowledge of their respec- 
tive companies, for thèse présidents were conducting the negotiations 
for the sale of the mining claims by the Juab Company to the Plutus 
Company. The facts that the Juab Company took a deed from the 
complainant and attempted to pay him for his interest with its stock 
are ample to show that it knew who the vendor of this interest was, 
that he had not been paid for it, and hence that he had a vendor's lien 
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upon ît for his purchase price. The Plutus Company knew ail thèse 
facts before it took this deed, because its président knew them. And 
as the vendor's lien attached before the patent issued, and the Juab 
Company procured the latter with knowledge of the lien, and by means 
of the very deed to secure the payment of the considération of which 
the lien attached, the title under the patent inured to the benefit of 
Wilson, as well as to that of the défendants, and the latter took it sub- 
ject to his lien. 

Counsel suggest that the prayer of the bill fails to ask the spécial 
relief to which the complainant supposes himself entitled as required 
by equity rule 31. But the bill contains a prayer for a discovery, "to 
the end that your orator may hâve his rights determined and adjudi- 
cated according to the facts hereinbefore set forth," and for gênerai 
relief. In view of the fact that no objection to this prayer was made in 
the demurrer, and that the court may lawfully grant other relief under 
the gênerai prayer, although a complainant is not entitled to the spécif- 
ie relief he asks (Watts v. Waddle, 6 Pet. 389, 403, 8 L. Ed. 437; 
Sage V. Central Railroad Company, 99 U. S. 334, 35 h. Ed. 394; Lon- 
don & San Francisco Bank v. Dexter, Horton & Co., 136 Fed. 593, 
61 C. C. A. 515, 538; Moore v. Mitchell, 17 Fed. Cases, 693, 694 [Case 
No. 9,770]), there is no merit in this objection. 

Another position taken by counsel for the défendants is that the 
complainant bas an adéquate remedy at law by an action for damages 
against his agent Martin. But such an action may be barred by the 
statute of limitations (Comp. Laws Utah 1907, § 3875), and it does 
not appear that, if maintainable, it would afford a remedy as prompt, 
adéquate, and effective as this suit in equity, because Martin may not 
be liable for more than the $10,000 specified in his spécial agreement 
with the complainant, while the purchase price of the complainant's 
half of the property appears to. hâve been many times that amount. 

A possible objection to the maintenance of this suit, which was not 
mentioned in the demurrer or in the brief, bas occurred to us, and that 
is that, while the cause of action on which the bill is based arose in 
May, 1898, this suit was not commenced until June, 1908. But the 
gênerai rule is that défendants, by silent acquiescence in the mainte- 
nance of a suit against them and by the litigation of its merits, may 
waive the fact that it was not brought until the limitation prescribed 
for its commencement had been passed, and courts of equity are not 
bound by, but act, or refuse to act, in analogy to, the statute of limita- 
tions relating to actions at law of like character. Under ordinary cir- 
cumstances a suit in equity will not be stayed before, and will be stayed 
after, the time fixed by the analogous limitation at law ; but if unusual 
conditions or extraordinary circumstances make it inéquitable to al- 
low the prosecution of a suit after a brie fer, or to forbid its mainte- 
nance after a longer, period than that fixed by the statute, the chancel- 
lor will not be bound by the statute, but will détermine the extraordi- 
nary case in accordance with the equities which condition it. When 
a suit is brought within the time fixed by the analogous statute, the 
burden is on the défendant to show, either from the face of the bill 
or by his answer, that extraordinary circumstances exist which require 
the application of the doctrine of lâches, and, when such a suit is 
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brought after the statutory time has elapsed, the burden îs on the 
complainant to show, by suitable averments in his bill, that it would 
be inéquitable to apply it to his case. Kelley v. Boèttcher, 85 Fed. 55, 
62, 39 C. C. A. 14, 21 ; Ide v. Trorlicht, Duncker & Renard Carpet Ce, 
115 Fed. 137, 148, 53 C. C. A. 341, 352; Boynton v. Haggart, 120 
Fed. 819, 830, 57 C. C. A. 301, 312; Williams v. Neely, 134 Fed. 1, 
13, 67 C. C. A. 171, 183, 69 L. R. A. 232; Brun v. Mann, 151 Fed. 145, 
154, 80 C. C. A. 513, 522, 12 L. R. A. (N. S.) 154. The limitation pre- 
scribed by the statute of Utah for an analogous action at law was six 
years (Comp. Laws Utah 1907, ■§ 2875) ; but the facts alleged in the 
bill, that the défendants hâve the property of the complainant, for 
which he has received no part of the considération of his conveyance, 
that there is no innocent purchaser among them, that the complainant 
is an insane man, that he was committed to the state mental hospital 
in August, 1898, about three months after his cause of action accrued, 
that when he was released in November of that year he was told by 
the authorities at the hospital that his release was on condition that he 
should leave the state of Utah and never return to it, that he left the 
state to avoid confinement, and remained beyond its borders, except 
for about 83 days, until June 17, 1907, that he was arrested the very 
day in 1907 that he retumed to the state, and was committed to the 
hospital again on July 23, 1907, présent a case so extraordinary that. 
in the absence of déniai or évidence to the contrary, it would be in- 
équitable to apply the analogous limitation at law to this suit (Stevens 
V. Grand Central Min. Co., 133 Fed. 28, 32, 67 C. C. A. 284, 288). 

For thèse reasons, the decree below must be reversed, and the case 
must be remanded to the Circuit Court, with directions to permit the 
défendants to answer and to take further proceedings in accord with 
the views expressed in this opinion; and it is so ordered. 
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WESTERN UNION TBLEGRAPH CO. v. GREAT NORTHERN RY. CO. 
et al. NORTHWESTERN TBLEGRAPH CO. v. SAME 

(Circuit Court of Appeals, Eiglith Circuit. November 15, 1909.) 

Nos. 2,870-2,872. 

1. Appeal and Bkrob (S 1097*) — Peoceedings on Mandate in Lowbb Coubt 
—Second Appeal. 

When an appellate court deflnitely deseribes the decree to be entered 
in the court below, there is no discrétion in the latter court, but Its duty 
Is to obey the mandate and enter the decree aecordingly, and when so 
entered it is the decree of the appellate court, and an appeal from it will 
be dismissed; but if the mandate does not cover the entire case, but 
leaves something undetermlned, and to be inquired into and adjudicated, 
or if the court below mlsconstnies the decree of the appellate court, and 
does not give fuU effect to Its mandate, a new appeal is an appropriât» 
remedy. 

[Ed. Note. — Ftor other cases, see Appeal and Error, Cent Dlg. §§ 4358- 
4S68; Dec. Dlg. § 1097.*] 

■For other cases Eee Bame toplc & { nvubeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
174 F.— 21 
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E. :Tei,egbapiis AND:TEtî]PHONœs'(ê 20*)— Cross-Bill— Pleadtno and Issues 
: — SeTtOff. 

ïn à suit In eqùity by a rallroad company to détermine tlie ownership 
of teleglraph Unes built and tjperated on Its rlght of way by défendant 
under a contract whlch bas' expired, wberé It was determlned that de- 
fendant, still .owned such Unes and had tbe right to operate the same, 
■ subject to tbe payment of a reasonable rental for the use of complain- 
ant's right; of way, a clalm set up by défendant by crpss-blll for télé- 
graphie service fumished éonaplalnant, In excess of free service contract- 
ed for, was germane to tbe subject-matter of the suit, and mlgbt prop- 
erly be determlned, and the amount found due set ofC against the rental. 
[Ed. Note. — ^^For other cases, see Telegrapbs and Téléphones, Dec. Dig. 
. § 20.*] 
3. Appeal and Bbeok (§ 10&7*) — Décision as^Law op Case— Second Appeal. 
When a case cornes the second time before an appellate court by ap- 
peal upon the same facts, what was decided a,t the flrst appeal consti- 
tutes the law of the case, and will not be again examined. 

[Ed. Note. — For other cases, see Appeal and Érror, Cent. Dig. §§ 4358- 
4368; Dec. Dig. § 1097.*] 

Appeals f rom the Circuit Court of the United States for the Dis- 
trict of ]VIinnesota. 

Suit in equity by the St. Paul, Minneapolis & Manitoba Railway 
Company, and the Great Northern Railway Company, as its successor, 
against the Western Union Telegraph Company and the Northwestern 
Telegraph Company. From the decree, ail parties appeal. Modified 
and afHrmed. 

See, also, 118 Fed. 497, 55 C. C. A. 263. 

William R; Begg, for Great Northern Ry. Co. 
Rush Taggart, for Western Union Telegraph Co. 
George C. Ripley, for Northwestern Telegraph Co. 

Before HOOK, Circuit Judge, and RINËR and AMIDON, District 
Judges. 

HOOK, Circuit Judge. This was a suit to détermine the respective 
rights and interests of the parties in telegraph lines on the right of 
way of what is now known as the Great Northern System of railroads, 
extending from the state of Minnesota to the Pacific Océan. The bill 
was filed in 1893 by a predecessor of the présent appellant, the Great 
Northern Railway Company, and it asserted the telegraph lines had 
been built under contracts which had expired, and that as the lines 
wére affixed to the soil of the right of way they consequently became 
its property. The position of the telegraph company was that it was 
the owner of the lines and had a perpétuai easement over the right of 
way, but that, if for any reason ît was obligated to the railway com- 
pany for compensation in respect of the use of any part of the right 
of way, it asked that an accounting be had and the amount of its ob- 
ligation be ascertained. This in a very gênerai way, but sufficiently, 
expresses the nature of the controversy. The case was hère once be- 
fore on an appeal from the first decree of the Circuit Court, and the 
elaborate récital of the facts accompanying the opinion makes it un- 
necessary to repeat them. St. Paul, M. & M. Ry. Co. v. Western 

•For other cases see same topic fi § numeeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Union Tel. Co., 118 Fed. 497, 55 C. C. A. 263. The mandate of this 
court on that appeal directed the vacation of the decree of the Circuit 
Court and the entry of one in conformity with the opinion, and that 
if further proceedings were had, and it was recognized they might 
be necessary, they should be in accord with the principles announced 
by this court. The Circuit Court entered a new decree, which the tel- 
egraph company claims is in exact accord with the mandate of this 
court, and it therefore moves that the présent appeal taken from that 
decree be dismissed. 

The rules of law applicable to the situation are as f ollows : When 
an appellate court definitely describes the decree to be entered in the 
court below, there is no discrétion in the latter court; but its duty 
is to obey the mandate and enter the decree accordingly. The decree, 
when entered in the court below according to the mandate, is the decree 
of the appellate court, and an appeal from it willbe dismissed, for it 
would be in efifect an appeal to the appellate court from its own decree. 
Illinois V. Railroad Company, 184 U. S. 77, 32 Sup. Ct. 300, 46 L. Ed. 
440 ; Aspen Mining & Smelting Co. v. Billings, 150 U. S. 31, 14 Sup. 
Ct. 4, 37 L. Ed. 986. On the other hand, if the mandate of the appel- 
late court does not cover the entire case, but leaves something undeter- 
mined, something to be inquired into and adjudicated, the action of 
the court below in respect thereof may be reviewed on a second appeal. 
Also, if the court below misconstrues the decree of the appellate court, 
and does not give full effect to its mandate, a new appeal is an appro- 
priate remedy. Ex parte Union Steamboat Company, 178 U. S. 317, 
20 Sup. Ct. 904, 44 L. Ed. 1084; In re Sanford Fork & Tool Company, 
160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414. 

It is quite apparent from the former opinion, to which the mandate 
referred, that this court did not attempt to settle on the first appeal ail 
the matters in controversy. At least one of those now presented to 
us by the appellant was involved in the pleadings, but was lef t un- 
touched by our former decree; and even though it may be found that 
the trial court was entirely right in its disposition of it, the appeal 
should not be dismissed. The présent decree of the court below af- 
firms the right of the telegraph company to compensation for télé- 
graphie services rendered the railway company in excess of the amount 
provided by contract to be rendered free of charge, and holds that the 
excess amount should be credited upon or set off against the amount 
found due the railway company for its transportation and distribution 
of materials for the telegraph Unes and for use of its right of way. 
This matter was not determined on the first appeal, and we think the 
trial court was right in its décision upon it. The claim for the services 
in excess of the free amount was distinctly made in the cross-bill of 
the telegraph company. It grows out of the contract between the par- 
ties and is germane to the litigation. If the railway cornpany should 
be justly indebted to the telegraph company on this account, there is no 
reason in equity why the amount should not be definitely ascertained 
and applied in réduction of an indebtedness of the latter arising out of 
the relations between the parties which make the subiect-matter of the 
main litigation. 
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ComEJaint is made of the récital in the decree nqw before us of a 
contract made September 21, 1863, between predecessors of the prés- 
ent parties to the suit, as though it were one of the muniments of a 
rightof the telegraph company in the railroad right of way. The con- 
tract, which is known in the litigation as the "Smith and Simmons 
contract," was held by this court to hâve been entirely superseded by 
later agreements, and to constitute no support for any claim of the 
telegraph company. It may be that the récital of the contract in the 
decree was intended as merely historical ; but, if it is referred to at ail, 
\ve think there should be an affirmative déclaration that it was super- 
seded, and no right or title is maintainable under it. 

It was held on the first appeal that ail lines of telegraph erected on 
the railroad right of way prior to July 1, 1883, belonged equally and 
jointly to the railway company and the telegraph company, and that 
ail lines thereaf ter erected on the right of way were the sole property 
of the telegraph comp^y, subject, however, to the duty to pay the rail- 
way company for transportation and distribution of materials, and also 
to pay a just compensation for the use of the right of way. It was al- 
so said that, if the parties could not agrée, the trial court was au- 
thori?:ed to proceed with a master and commissioners to make inquiry 
and ijx the compensation to be paid. The présent decree of the Cir- 
cuit Court was accordingly so framed, and the railway company now 
complains that its right to compensation for use of its right of way 
was restricted to the use by telegraph lines erected since July 1, 1882. 
It says, if the telegraph company is the owner of a half interest in 
the lines built prior to the date mentioned, it should be justly held to 
pay half of the value of their use of the right of way. 

The difficulty with this contention is that it was determined adverse- 
ly to the railway company on the first appeal. It clearly appears, from 
the prior opinion, the court was of the view that the right to compen- 
sation for use of the right of way was limited to the use by lines owned 
wholly by the telegraph company in which the railway company had 
no proprietary interest. In speaking of this very right to compensa- 
tion, it was expressly said the lines owned jointly by the parties did not 
stand on the same footing. The matter, therefore, is not open to re- 
examination. It is the ëstablished rule in the courts of the United 
States that when a case comes the second time before an appellate 
court, by appeal upon the same f acts, what was decided at the first ap- 
peal constitutes the law of the case, and will not be again examined 
touching its soundness. Mutual Reserve Fund Life Ass'n v. Ferren- 
bach, 144 Fed. 342, 75' C. C. A. 304, 7 L. R. A. (N. S.) 1163 ; Guar- 
antee Co.v. Phénix Ins. Co., 124 Fed. 170, 59 C. C. A. 376. "An ac- 
tual décision of any question settles the law in respect thereto for fu- 
ture action in the case." Mutual Life Insurance Co. v. Hill, 193 U. 
S. 551, 554, 24 Sup. Ct. 538, 48 L. Ed. 788. The object of the rule is 
that there may be an end to litigation, and that spéculation on changes 
in the membership of the court may be prevented. 

Exhaustive briefs hâve been presented, in which are discussed the 
questions whether the railway company became the owner of the tele- 
graph lines on the expiration of the contracts, and, if not, then wheth- 
er the telegraph company bas under the acts of Congress, or can ac- 
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quire in this suit by the judicial action of the court, an easement for 
its lines over the railroad, right of way. But thèse questions were de- 
termined upon full considération in the former opinion of this court, 
and the trial court was directed to enter a decree and proceed accord- 
ingly. We cannot again go into them. A second appeal to the same 
court cannot be made to perform the office of a pétition for rehearing 
or a bill of review ; and that is so hère, even if it be true, as claimed, 
that the conchisions reached on the first appeal are, in part, at least, 
contrary to views more recently announced by the Suprême Court in 
other, but similar, cases. Western Union Telegraph Company v. Penn- 
sylvania Railroad Company, 195 U. S. 540, 25 Sup. Ct. 133, 49 L. Ed. 
312 ; Western Union Telegraph Company v. Pennsylvania Railroad 
Company, 195 U. S. 594, 25 Sup. Ct. 150, 49 h. Ed. 332. That the Su- 
prême Court might, if its jurisdiction could be invoked, reach a différ- 
ent resuit in the case in hand, does not open it up for re-examina- 
tion by us. 

For the sake of brevity we hâve referred to the appellant the Great 
Northern Railway Company as though it were a party to the con- 
tracts concerning the telegraph lines, instead of the railroad companies 
it succeeded. By doing so, however, we do not intend to affect any 
independent rights it may hâve, not involved in such succession. Nor 
do we détermine anythirig as between the Western Union Telegraph 
Company and the Northwestern Telegraph Company. 

The motion to dismiss the appeal is denied. The decree of the Cir- 
cuit Court is modified, by the insertion of a provision that the contract 
of September 21, 1863, between A. B. Smith and Z. G. Simmons of 
the one part and the St. Paul & Pacific Railroad Company of the oth- 
er, was wholly superseded by later contracts, and constitutes no basis 
of any présent right or title in the telegraph companies; and, as so 
modified, the decree is afifirmed. 

The costs in this court will be equally divided between the railway 
Company and the telegraph company. 



UNITED STATES v. SEVEN HUXDRED AND SEVENTY-NINB CASES 
OF MOLASSES (tvvo cases). 

(Circuit Court of Appeals, Eiglith Circuit. Novemljer 5, 1009.) 

Nos. 3,030, 3,024. 

1. Appe-\l and Bbrob (§ 5*)— Proceedings roE FoRrEiruRE under Food and 
DiiUGS AcT— Mode of Heview. 

A proceediug by ttie United States under Food and Drugs Act June 
30, lS)Oe, c. 3915, § 10, 3-1 Stat. 771 (U. S. Comp. St. Supp. 1909, p. 1193), for 
the condemnation and forfeiture of an article alleged to be adulterated or 
misbranded, in wliieli either party is given tlie right to deniand a trial by 
jury of any Issue of fact, where such trial is demanded and had, is re- 
viewable only on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 8-21 ; 
Dec. Dig. § 5.*] 

*For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Food (§ 7*)— Food and Diiucss Acr— Adultebation and MiSBRANDiNa. 

An article of food, put up and sold in cases bearlng principal labels, 
descrlbing the contents as a particular brand of molasses, but plainly 
stating in three separate places that the product is a compound of mo- 
lasses and corn syrup, and also containing ail the other information re- 
quired by Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187), and the régulations thereunder, and which 
article Is in fact a compound of molasses and commercial glucose, Is not 
adulterated nor mlsbranded, withln the meaning of such act; it being 
Bhown that It contains nothlng deleterious to health, and that under the 
rulings of the department it Is permissible to deseribe commercial glucose 
on labels or brands as made from corn syrup. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 7.*] 

In Error to and Appeal from the District Court of United States 
for the Eastern District of Arkansas. 

Proceeding foy the United States for the forfeiture of seven hundred 
and seventy-nine cases of molasses; C. E. Coe, claimant. Judgment 
for claimant on directed verdict, and the United States brings error 
and appeals. Affirmed. 

William G. Whipple, U. S. Atty., and Powell Clayton, Asst. U. S. 
Atty. 

R. G. Brown (H. B. Anderson, on the brief), for défendant in error 
and appellee. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

POLLOCK, District Judge. This is a libel of condemnation arising 
under the provisions of the pure food and drug law, enacted by Con- 
gress June 30, 1906 (34 Stat. 768, c. 3915 [U. S. Comp. St. Supp. 1909, 
p. 1188]), and the régulations of the Secretaries promulgated October 
80, 1906, in pursuance of power conferred on them by section 3 of 
the act. The facts are: 

One C. E. Coe, a merchant of the city of Memphis, Tenn., at varions 
dates between March 18 and August 1, 1908, sold and shipped the 779 
cases of molasses in controversy to certain vvholesale jobbing houses in 
the city of Little Rock, Ark. Thereafter, on August 19th, the district 
attorney for the district of Arkansas filed his libel of condemnation, in 
which it was charged the molasses was both adulterated and misbranded 
in violation of the provisions of the act. A writ of seizure was issued 
and executed by the marshal, seizing, as shown by his return, 685 cases 
of the molasses in question. Of the cases seized, as shown by his return, 
464 were what is labeled "sugar glen" molasses, and 221 cases as "bur- 
ro" molasses. Thereafter on September 31, 1908, by leave of court, 
an amended libel of condemnation was filed, in which it was charged 
the molasses contained in the cases was adulterated by the use of com- 
mercial glucose, mixed and packed with the molasses to such extent as 
to injuriously afïect the quality and strength in violation of the law ; 
and it was further charged, in substance, the cases were so labeled 
and inisbranded as to convey the impression the contents of the cases 
were pure sugar house molasses, whereas, in truth, they were a com- 
pound of sugar molasses and corn syrup. Thereafter Coe filed his 

•For other cases see same topic & § nlmeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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affidavit as claimant of the molasses and answered, setting up his 
guaranty to the purchasers under the terms of the act, denied the 
charges of adultération and misbranding, attached as exhibit to his 
answer a copy of the label of each brand of molasses sold and delivered 
by him, and demanded a trial by jury, as provided by section 10 of 
the act, and gave a bond as provided in the act to secure possession of 
the molasses. A trial by jury was had, at which, by direction of the 
court, the jury returned a verdict in favor of the claimant, on which 
a judgment was entered in his favor. From this judgment the gov- 
ernment, being uncertain as to its rights, prosecutes its appeal in case 
No. 3,024 and also prosecutes error in case No. 3,030. 

From the statement made it would seem quite plain the proceedings 
on the trial cannot be re-examined by this court on the appeal taken. 
Section 10 of the act, among other matters, provides as f ollows : 

"Tliat any article of food, drug or Ilquor that is adulterated or nilsbranded 
within the meaning of this act, and is being transported from one state, terri- 
tory, district or Insiilar possession to another for sale, or havlng been'trans- 
iwrted, remains unloaded, unsold or in original unbrolien packages, or If it 
lie sold or offered for sale in tlie District of Columbia or the territories, or 
insular possessions of the United States, or if it be imported from a foreign 
country for sale, or if it is intended for export to a foreign eountry, shall be 
liable to be proceeded against in any District Court of the United States with- 
in the district where the same is found, and seized for confiscation by a pro- 
cess of libel for condemnation. * * * The proceedings of such liliel shall 
eonform, as near as niay be, to the proceedings in admiralty, except that ei- 
ther party may demand trial by jury of any issue of fact joined In any siieh 
case, and ail such proceedings shall be at the suit of and in the name of the 
United States." 

The right to trial by jury granted by this act on demand of either 
I)arty is absolute, and means a trial by jury according to the established 
practice in courts of common law. Elliott v. Toeppner, 187 U. S. 
327, 23 Sup. Ct. 133, 47 L. Ed. 200 ; Insurance Company v. Comstock, 
16 Wall. 3&8, 21 L. Ed. 493 ; Parsons v. Bedford, 3 Pet. 433, 7 L. 
Ed. 732 ; Bower v. Holzworth et al., 138 Fed. 28, 70 C. C. A. 396 ; Dun- 
can v. Landis, 106 Fed. 839, 45 C. C. A. 666. By article 7 of the 
Constitution it is provided : 

"No fact tried by a jury shall be otherwlse re-exaniined In any court of the 
United States, than according to the rules of the common law." 

Mr. Justice Clifford, delivering the opinion of the court in Insurance 
Company v. Comstock, supra, in commenting on this provision of the 
Constitution, said: 

"Two modes only were known to the common law to re-exaniine such facts, 
to wlt: The granting of a new trial by the court where the issue was tried, 
or to which the record was retumable ; or, secondly, by the award of a venire 
facias de novo by an appellate court for some error of law which Intervened ■ 
in the proceedings. AU sults which are not of equity or admiralty jurisdic- 
tion, whatever may be the peculiar form which they may assume to settle 
légal rights, are embraced in that provision. It means not merely suits whicb 
the common law recognlKed among its settled proceedings, but ail sults in 
which légal rights are to be determined in that mode, in contradistlnction to 
équitable rights and to cases of admiralty and maritime jurisdiction, and it 
does not refer to the particular form of procédure which may be adopted." 

As a jury trial was demanded by the claimant in this case, and as 
such trial was had, the appeal taken in case No. 3,034 must be dis- 
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missed, because such method is inappropriate to review the proceedings 
had. It is so ordered. 

At the trial the charge of adultération was abandoned by the gov- 
ernment, and it relied solely and alone on the charge of misbranding. 
As has been seen, at the conclusion of the évidence the court charged 
the jury neither of the labels under which the cases of molasses were 
sold and shipped from Memphis to Little Rock was misleading, nor 
constituted a misbranding, as that term is employed in the act, nor in 
régulation 17 promulgated by the Secretaries under authority of the 
act. This action of the court constitutes the sole ground of error 
relied upon to vvork a reversai of the judgment rendered in the case. 

The only évidence adduced on the triai was that of the marshal 
who executed the writ of seizure and that of Geo. B. Spencer, a 
government chemist from the Department of Agriculture. The mar- 
shal testified the cases of molasses seized by him bore labels identical 
with those attached to and made part of the answer of claimant, 
which labels were offered and received in évidence at the trial, as Ex- 
hibits A and B, and are in the form annexed. 

The witness Spencer testified he made a chemical analysis of the 
brands of molasses seized in this case; that the sugar glen brand 
contained 30 per cent, and the burro brand 40 per cent, of commercial 
glucose; that pure molasses contains no commercial glucose, but does 
contain natural glucose; that neither natural nor commercial glu- 
cose is injurions or deleterious to health; that a large number of syr- 
ups on the market contain as high as 80 per cent, or 90 per cent, com- 
mercial glucose; that according to the practice and rulings of the 
Bureau of Chemistry of the Department of Agriculture the labeling or 
branding of commercial glucose as "made from corn syrup" is permis- 
sible. 

The provisions of the act prescribing what shall constitute a mis- 
branding, within its meaning as applied to food products, are as fol- 
lows : 

"If It be labeled or branded so as to deceive or mislead the porehaser. 
* * * If the package eontaining it or Its label shall bear any statement, 
design or devlce regarding the ingrédients or the substances contained thereln, 
which statement, design, or device shall be false or misleading in any par- 
ticular; provided that an article of food which does not contain any added 
poisonous or deleterious ingrédients shall not be deemed to be adulterated or 
misbranded In the following cases: 

"First. In the case of mixtures or compounds which may be now or from 
time to time hereafter known as articles of food, under their own distinctive 
names, and not an imitation of or offered for sale under the distinctive name 
of another article, if the name be aecompanied on the same label or brand 
with a statement of the place where said article has been manufactured or 
produced. 

"Second. In the case of articles labeled, branded or tagged so as to plainly 
indicate that they are compounds, imitations or bleuds, and the word 'com- 
pound,' 'imitation' or 'blend,' as the case may be, is plainly stated ou the pack- 
age in which it Is offered for sale." 

Régulation 17 of the Secretaries (which has the effect of law), on 
the subject of misbranding, in so far as hère thought applicable, pro- 
vides; 
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"(a) The term 'label' applies t» any printed, pictorial, or other matter upon 
or attaclied to any package of a food or drug product, or any eontamer thereof 
subject to the provisions of this act. 

"(b) The principal label shall consist, flrst, of ail Information whicb the 
food and drugs act of June 30, IDOC, si^eclflcally requires, to wlt, the uame ol 
the place of manufacture in the case of food compounds or mixtures s.old un- 
der a distlnctive name; statements which show that the articles are com- 
pounds, mixtures, or blends; the words 'compound,' 'mixture,' or 'blend,' and 
words designatiug substances or their derivatives and proportions required to 
be named In the case of foods and drugs. AU this information shall appear 
upon the principal label, and should hâve no intervening descriptive or ex- 
planatory reading matter. Second, if the name of the manufacturer and place 
of manufacture are given, they should also appear upon the principal label. 
Third, preferably upon the principal label, in eonjunction with the name of 
the substance, such phrases as 'artiflcially eolored,' 'eolored with sulphate of 
copper,' or any other such descriptive phrases iiecessary to be announced 
should be conspieuously displayed. Fourth, elsewhere upon the principal label 
other matter may apiJear in the discrétion of tlie manufacturer. If the con- 
tents are stated in ternis of weight or measurc, such statement should appear 
upon the princii)al label and must be couched in plain ternis, as required by 
régulation 29. 

"(c) If the principal label is In a forelgn language, ail Information required 
by law and such other information as indicated above In (b) shall appear upon 
it in English. Besides the principal label in the language of the country of 
production, there may be also one or more other labels, if desired, in other 
languages, but none of them more prominent than the principal label, and 
thèse other labels must bear the information required by law, but not neces- 
sarily in English. The size of the type used to déclare the information re- 
quired by the act shall not be smaller than 8-poiiit (brevier) capltals: Pro- 
vided, that in case the size of the pacltage will not permit the use of 8-point 
type, the sifee of the type may be reduced proportlonately. 

"(d) Descriptive matter upon the label shall be free from any statement, 
design, or device resarding the article or the ingrédients or substances con- 
tained therein, or quality thereof, or place of origin, which Is false or nils- 
leading in any particular. The term 'design' or 'device' applies to pictorial 
matter of every description, and to abbreviations, characters, or signs for 
weights, measures, or nanies of substances." 

If the labels in question be now compared with the provisions of 
the law above quoted, we find the first panel of each, and that con- 
tended by the claimant to be the principal label, to contain, first, the 
name of the substance or product; second, the place where manufact- 
ured or canned ; third, words showing the article to be a compound ; 
fourth, the words "compound and ingrédients" ; fifth, the name of the 
manufacturer or canner of the product; sixth, that it contains sulphur 
dioxide ; seventh, that it is guaranteed under the pure food act, sériai 
No. 13,905, ail as required by clause "b" of régulation 17 above quoted. 
From a further examination of the labels, it is found each in three 
places distinctly states the product to be a compound of molasses and 
corn syrup. 

As shown from the évidence, this compound contains no substance 
deleterious or injurions to the health; and, as it further appears from 
the évidence, under the practice of the department, commercial glu- 
cose may be properly labeled and sold under the name of "corn syrup," 
we are of the opinion there is nothing in the manner in which the cases 
of molasses involved in this controversy were labeled that is false or 
untrue, or which would tend to mislead or deceive a purchaser of ordi- 
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nary prudence, and there is no évidence found in the record tending to 
show any one was so deceived or misled by the labels employed. 

The authorities relied upon by the government to make out the charge 
of false branding, as shown by an examination, are cases in which it 
was determined the labels contained false statements as to the con- 
tents of the réceptacle labeled. Such cases, for the reasons given, 
are not applicable to the facts in the case at bar. 

The direction of the court to return a verdict in favor of the claim- 
ant was right, and must be affirmed. 

It is so ordered. 



In re STAVRAHN. 
(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 42. 

1. Bankruptcy (I 136*) — Pbockedings Against Bankbupt roB Contempt— 

Pleading. 

Tlie pétition of a trustée In banlîruptcy, asking tliat the bankrnpt be 
adjïidged in contempt for failing to obey an order to pay over money or 
tum over property, is not requlred to allège affirmativeiy that be was 
able to comply vvitli the order; but when the record and moving papers 
show that the baula-upt has been adjudged after a fuli hearing to hâve 
concealed si>ecif3c property, and has beea ordered to tum it over, sutli- 
clent is charged to put him on hls défense. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 136.*] 

2. Bankbuptcy (§ 136*) — Pkockedings Against Bankbupt fob Contempt— 

SUFPICIENCY OP ShOWING. 

Where a banltrupt has been adjudged after repeated hearings to hâve 
In his possession a suro of money recelved from a particular source, which 
he has not turned over to his trustée, and he is ordered to tum it over, 
which order lie iieither obeys nor seeks to hâve reviewed, a sufficient 
prima facie case is niade to warrant his commitment for contempt, un- 
ies» he gives an adéquate explanation of what has become of the money. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Bernard Stavrahn, bankrupt. On pétition to re- 
view order of District Court. Order affirmed. 

This cause cornes hère upon a pétition to revise an order which adjudged 
the bankrupt to be in contempt of that court, ordered him to pay within flve 
days to the trustée in bankruptcy the sum of $5,000, and in case of his failure 
so to do directed that he should forthwith be committed to jail for a period 
of six months. 

John C. ■ Tomlinson, Millard F. Tompkins, and John C. Tomlinson.- 
Jr., for petitioner. 

Clarence R. Freeman, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. In the pétition it is alleged that the 
District Judge refused to read or consider two affidavits which the 

■•For other cases see same toplc & § numekb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankriipt submitted in opposition to the motion to punish him for con- 
tempt. The record does not support any such contention. The order, 
on the contrary, recites the "reading and filing" of the "affidavits of 
H. T. Galpin and Bernard Stavrahn, each verified the 5th day of Feb- 
ruary, 1909, submitted in opposition to said motion." 

The proceedings in this case, as disclosed by the record, were as 
follows: Upon a vohmtary pétition Stavrahn was adjudged a bank- 
rupt on September 15, 1906. Some time prior to August 5, 1908 — ex- 
actly when does not appear — the bankrupt apphed for his discharge in 
bankruptcy. Spécifications were filed in opposition, charging that he 
had "intentionally and f raudulently concealed, while bankrupt, from his 
trustée, property belonging to his estate in bankruptcy, consisting of 
money, the proceeds of the sale of certain real estate situated in the 
borough of Manhattan, city of New York." Evidence ofïered by ail 
parties was taken, the bankrupt himself testifying, and the référée 
reached the conclusion that: 

"Amelia Stavrahn (tlie wife of bankrupt's brother) was a dummy in ail 
thèse real estate transactions, and that the real owner of the property was 
the bankrupt, and that the bankrupt received the profits and bas concealed 
them from the trustée." 

Upon the report of the référée the discharge of the bankrupt was 
denied by the District Court. From that déniai he took no appeal, 
although the bankruptcy act expressly accords the right of appeal in 
such cases. Act July 1, 1898, c. 541, § 35, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432). 

Thereafter the trustée obtained an order to show cause why the 
bankrupt should not be required to turn over to his trustée the sum of 
$6,000, which it was alleged he had fraudulently concealed from said 
trustée. The niatter was fully inquired into before the référée, who 
had before him, not only the testimony taken on the former hearing, 
but also several witnesses, including the bankrupt, who was examîned 
at great length. The subject of investigation was the same real e.state 
transaction in which his sister-in-law had participated. The référée 
found and reported that : 

"The évidence and circumstanees surroundiug this case establish beyond a 
reasonable doubt the receipt by the bankrupt of the proceeds of the sale of 
said real estate in the suin of at least $5,000, and that he bas eouc-ealed said 
nioney, to wit, said $5,000, and that such concealment was fraudulent on his 
part." 

The référée thereupon, August 5, 1908, made an order directing the 
bankrupt to pay over to his trustée, within 30 days from the service 
of the order upon him, the sum of $5,000 so fraudulently concealed. 
This order was served upon the bankrupt on August 7, 1908. The 
record does not show that the bankrupt sought to review this order 
of the référée by pétition as provided for in gênerai order 2y (89 Fed. 
xi, 32 C. C. A. xxvii). 

On December 31, 1908, an order to show cause why the bankrupt 
should not be compelled forthwith to pay over the $5,000, or in case 
of failure so to do be adjudged in contempt and punished accordingly 
was served upon him. This was accompanied by the referee's certifi- 
cate of disobedience of the order, and the record book, comprising the 
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évidence, and ail other papers, were handed up for the information of 
the judge. Hearing thereon and on the two affidavits then submitted 
by the bankrupt was had on February 8, 1909, resulting in the entry of 
the order now sought to be reviewed. 

On this review three contentions are made on behalf of the bank- 
rupt: (1) That the pétition of the trustée is defective, in that it con- 
tains no allégation that the bankrupt was able to comply with the order 
of the référée after it was served upon him. (3) The court erred in 
holding that it was bound by the order and certificate of the référée, 
and therefore could not consider the aiïïdavits submitted on behalf of 
the bankrupt. (3) That it nowhere appears in the moving papers, and 
does not plainly and affirmatively appear from the record, that the 
bankrupt's failure to obey was willful and not caused by mère inability. 

1. We do not find in the statute, the gênerai orders, or in any déci- 
sion which has been called to our attention, any authority for the prop- 
osition that the pétition should contain an affirmative allégation of the 
bankrupt's présent ability to comply with the order requiring him to 
turn over property. That is more properly a matter of défense. When 
the moving papers indicate that it has been determined after a full 
hearing that the bankrupt has concealed some spécifie pièce of prop- 
erty, that he has been ordered to turn it over to the trustée, that he has 
been duly served with such order, and that he has failed to comply 
with such order, sufficient is charged to put him upon his défense. 
Of course, he should hâve notice of the motion to punish him for such' 
disobedience and hâve his "day in court," when he may présent what 
he may hâve to urge against such motion and an opportunity to be 
heard. Ail thèse the petitioner had in this case. 

2. We do not find in the record sufficient to support the allégation 
that the District Court held that it could not consider the affidavits 
submitted on behalf of the bankrupt. We inf er from the papers before 
us that the District Judge after reading the affidavits which were sub- 
mitted on behalf of the bankrupt, reached the conclusion that they did 
not meet the case presented in the moving papers. It is not surprising 
tnat he reached such a conclusion. 

3. Petitioner relies principally on the décisions of the Courts of 
Appeals in the First Circuit (In re Cole, 144 Fed. 393, 75 C. C. A. 330; 
First Nat. Bank v. Cole, 163 Fed. 180, 90 C. C. A. 50) and in the Fifth 
Circuit (Samel v. Dodd, 143 Fed. 68, 73 C. C. A. 354). The facts 
in this case differ so much from those in the authorities relied upon 
that the conclusions reached therein are inapplicable. When the mat- 
ter was before the District Court in February, 1909, on the final ap- 
plication to punish the bankrupt for a willful and contumacious dis- 
obedience of the order of August 5, 1908, directing him to pay over, 
it appeared that before the last-named order was made there had been 
two adjudications, after full hearings whereat the bankrupt testified 
and had the right to produce witnesses, both finding that the bankrupt 
had fraudulently concealed at least $5,000, the profits of a certain real 
estate transaction which he should hâve turned over with the rest of 
his estate. It further appeared that the bankrupt had not taken any 
steps to review either of thèse adjudications. Certainly this was suffi- 
cient, prima facie, to establish the proposition that at some time sub- 



IN KE WHITE. 333 

sequent to the bankruptcy and prior to August 5, 1908, he was in the 
actual possession of that particular sum of money. In tlie face of 
sucli a finding it was incumbent on the bankrupt to give some rea- 
sonable explanation as to why it was that he did not turn it over in 
compliance with the order requiring him so to do. It was for him to 
explain how and why it was that this particular sum, in bis possession 
a few months before, had disappeared, so that he no longer "had the 
ability to turn it over in compliance with the order." This he, wholly 
failed to do. His affîdavit in opposition to the motion goes at great 
length into certain transactions, subséquent to the bankruptcy, relating 
to the leasing of a building, the purchase of its equipment, and the es- 
tablishing therein of a restaurant business with himself as manager — 
ail with funds advanced by his father-in-law. As to what became of 
the real estate profits — the $5,000, which it had been held he concealed 
— nothirig is said. The sole averment is : 

"That the reason your déponent has not tumed over said sum is because he 
has no sueh sum In his possession or under his contrôl, dlrectly oi* indirectly, 
and has no means whatsoever of obtaining said siim of money." 

In view of the case made out by the moving papers, this averment 
is too bald and indefinite to bave any persuasive force, and we think the 
order of commitment was warranted by the record before the District 
Judge. 

Order affirmed. 



In re WHITH 
(Circuit Court of Appeals, Second Circuit. November 9, 1009.) 

No. 19. 

1. Banketjtct (§ 143*) — Feopeety Passinq to Teustee— Lite Insueance 

Po:piCY. 

A policy of insurance on the life of a bankrupt, payable to his wife if 
she survives him, but, if not, to his estate or deslgnated benefi''nry, and 
which he has the right to surrender at any time for paid-up nisurance 
"or other value," is not the property Of the wife, but of the bankrupt, 
during his llfetime, and passes to his trustée, where the company Is will- 
ing to pay a cash surrender value. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. 
Dlg. § 143.*] 

2. B.'V.NKBUPTCT (§ 143*) — PBoPEBrr Passing to Tbustee— Dii^ Insueance 

Policy. 

Domestlc Relations Law N. Y. (Consol. Lawa N. Y. c. 14) § 52, which 
authorizes a wife to cause the life of her husband to be insured lor her 
beneflt, applies only to policies which are her ovvn absolute property, pay- 
able to her estate, and which she may dispose of by will, and in any event 
cannot be invoked to prevent a policy on the life of a bankrupt, which 
does not contain such provisions, from passing to his trustée, where the 
wife is not a party to the proceedings, nor asserting any clalm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201 ; Dec- 
Dig. § 143.*] 

Ooxe, Circuit Judge, dlssenting. 
•For other cases see same topic & 9 number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Pétition to Review Order of the District Court of the United States 
for the Southern District of New York, in Bankruptcy. 

In the matter of Frederick R. White, bankrupt. Pétition by Alfred 
Yankauer, trustée, to review order of District Court. Order reversed. 

Yankauer & Davidson (M. P. Davidson and Bernard Naumburg, 
of counsel), for petitioner. 

L. E. Wàrren (J. M. Grossman, of counsel), for respondent. 

Bëfore DÀCOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to review an order of the 
District Court denying the application of the trustée for authority to 
surrender an ordinary policy of insurance on the bankrupt 's life and 
colleçt the surrender value thereof. The policy is dated January 8, 
1889, in the Penn Mutual Life Insurance Company of Philadelphia, 
described as a trust certifiçate, whereby the company agrées to pay 
$5,000 tp the wifè.of the irisured, if she survive him, in ten annual pay- 
ments of $500 each. If she predecease him, the policy is payable to his 
estate, or to any beneficiary named by him. If, after payment of two 
annual pâyments; the policy lapses for nonpâyment of premiums, the 
company will, on the decease of the insured, issue a policy of paid-up 
insurance for a certain amount to the beneficiary. It is provided, 
however, that the insured himself may at any time surrender the policy 
for "paid-up insurance or other value." 

The District Judge was of opinion that the wifej)f the bankrupt 
was the légal owner of the policy; that it was her property, and, if 
the insured had the option of terminating her ownership, he had not 
exercised it. Bat we think the policy is the property pf the husband, 
that the contract is made with him, and that the wife's interest dépends 
on the contingency of her surviving him. If the property in the policy 
were absolut"ly the wife's, the insurance would be payable upon her 
death to her estate. Certainly the bankrupt has an interest in the 
policy. If he survive his wife, the insurance will be payable, not to 
her estate, but to him, or to hjs estate, or to a beneficiary designated 
by him. This is a yested f iiture interest. Besides this, though not 
obiiged by the contract to do so, the company is willirig, apparently, 
under the option given the insured to surrender the policy for paid-up 
instirartce or other value, to pay the sum of $1,804.23 upon its sur- 
render. The situation is exactly the same as if the policy contained a 
stipulation for a cash surrender value. Hiscock v. Mertens, 205 U. S. 
203, 27 Sup. Ct. 488, 51 L. Ed. 771, affirming this court in Re Mertens. 
142 Fed. 445, 73 G, C. A. 501.' Thèse, are clèarly interests of the bank- 
rupt which go to the trustée under section 70a (5) of the bankruptcy 
act (Act July 1, 1898y c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451]), subject, of course, to the privilège thèrein reserved to the 
bankrupt to keep the policy free frorn the claims of his creditors par- 
ticipating in the distribution of his estate by paying its value, $1,804.23, 
to the trustées. In re Goleman, 136 Fed. 818, 69 C. C. A. 496. 

But it is contended that, irrespeçtive of the foregoing considéra- 
tions, the policy is exempt under section 6 of the bankruptcy act by 
virtue of section 53 of the domestic relations law of the state of New 
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York (Consol. Laws N. Y. c. 14), where the bankrupt resided for six 
months before the adjudication. It reads' as follows: 

"A married woman may, in her own name, or In the name of a third person, 
with his consent, as her trustée, cause the Ufe of her husband to be insured 
for a definite period, or for the term of his natural Ufe. Where a married 
woman survives sueli period or term she Is entitled to reçoive the insurance 
inoney, payable by the terrus of the policy, as her separate property, and free 
from any daim of a créditer or représentative of her husband, except, that 
where the premlum actually paid annually out of the husband's property ex- 
ceeds flve hundred dollars, that portion of the Insurance money which is pur- 
chased by excess of premium above five hundred dollars, is primarily liable 
for the husband's debts. The policy may provide that the Insurance, If the 
married woman dles before it becomes due and without dlsposing of it, shall 
be paid to her husband or to his, her or their children, or to or for the use 
of one or more of those persons ; and it may designate one or more trustées 
for a chlld or chlldren to recelve and manage such money until such child or 
chlldren attain full âge. The married woman may dispose of such policy by 
wlll or written acknowledged assignment to take effect on her death, if she 
dies thereafter leavlng no descendants survlving. After the will or the as- 
signment takes effect, the legatee or assignée takes such policy absoiutely. 
A policy of insurance on the life of any person for the beneflt of a married 
woman Is also assignable and may be surrendered to the company issuing the 
same, by her, or her légal représentative, with the written consent of the as- 
sured." 

It is quite plain that the policies referred to are such as are the ab- 
solute property of a married woman or her children; that is, which 
are payable to her, or her children, or her estate. They may be taken 
out by the husband, and the premiums up to $500 per annum paid by 
him. Still the policy must be one which the married woman may dis- 
pose of by will, or may, with the written consent of her husband, as- 
sign or surrender to the company. This requirement of the husband's 
assent is not because he is the owner of the policy, but is to protect 
widows and orphans in respect to such insurance. The gênerai légis- 
lation enlarging the powers of married women does not afïect the spé- 
cial législation restricting their powers as to insurance policies. Brick 
V. Campbell, 122 N. Y. 337, 25 N. E. 493, 10 L. R. A. 259. It is not 
necessary for us to consider what, if any, rights the wife bas in this 
policy, because she is not a party to thèse proceedings, and our order 
will not prevent her from asserting her claim in any way she may be 
advised. Whitehead v. N. Y. Life Ins. Co., 102 N. Y. 143/ 6 N. E. 
267, 55 Am. Rep. 787. 

The order of the District Court is reversed. 

COXE, Circuit Judge, dissents. 
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' In re GEOBGE ,W, SHIEBLEK & 00. 
'^Of^ciilt Court of Appeals, Second Circuit November 9, 1909.) 

■■ ;■ ■ :'■■-■''; No. 7G. 

Bankbumot '<§ 368*) — Compensation of Tbusteés— Conducting Business 
OF BankbCpï. 

Cuder Bankr. Aet July 1, 1898, e. 541, § 2 (5), 30 Stat. 54.5, 546 (U. S. 
CoBip. St. 1901, p. 3421), as amended lu 1903 (Act Feb. 5, 1903, c. 487, 32 
Stat: 797' [U. S. Oomp. St. Sùpp. 1909, p.. 1308]), providing' tJîat the court 
inay "authorize the business 6f bankrupts to be conducted for limlted 
periods by recélviers, thé biarshals, or trustées, * » * and allow such 
officers additional tompéiigation for such services, but not at a greater 
rate than In this aet alio\ted trustées for similar services," such addi- 
tlonal compensation rests in the diéeretion of the court, havlng regard to 
the nattire of the service rèndered, and is not Hmited to the allovi'ance 
of commissl'ons on money disbursed in the conduct of the business at the 
raté fixèd tôt trustées by section 48a, as amended In 1903 (Act Feb. 5, 
190â, c. 487, 32 Stat. 799 [U. S. Comp. St. Supp. 1909, p. 1313]), which can- 
DOt be made applicable to such services. 

[Ed. Note.— For other cases, see Bankruptey, Dec. Dig. § 3G8.*J 

Pétition for Revision of Proceedings of tlie District Court of Jaq 
United States for the E&stern District of New York, in Bankruptey. 

In tlie matter of^ George W. Shiebler' & Co., bankrupts. David C. 
■Bënnett, Jr.,' trustée, pétitions for revision of an order (165 Fed. 36lj 
fixing- his compensation. Order reversed. 

D. C. Bennett, Jr., for petitioner. 

Thompson, Vanderpoel '& Freedman (Henry Thompson and C. S. 
Cobkéj'of coùrisel), for respondent. 

Before ^LACQMBE, COXE;,; and WARD, Circuit Judges. 

WARD, Circuit Judge. In this case the trustée seeks to revise an 
■order of the District Judge, confirmihg the report of a spécial master, 
allowing the trustée only the statutory rate of commissions on moneys 
disbursed by him in carrying on the business of the bankrupts. Both 
the master and the court found that this compensation was inadéquate, 
but were ôf opinion that the bankruptey act (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) permits no more to be 
given. Section 2, subd! 5, as amended in 1903 (Act Feb. 5, 1903, c. 
487, ■§ 1, 33 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1308]), em- 
powers the District Courts to — 

"authorize the business of bankrupts to be conducted for limited periods by 
receivers, the marshals or trustées, if necessary, in the best interests of the 
estâtes, and allow such offlcers additional compensation for such services, but 
not at a greater rate than in this act allovi'ed trustées for similar services." 

Section 48, subd. "a" as amended in 1903, provides that trustées 
shall receive for their services, among other things — 

"from estâtes which they hâve adminlstered such commissions on ail moneys 
disbursed by them as may be allowed bj' the courts not to exceed six per 
centum on the flrst $500 or less, four i>er eentum on moneys in excess of $500 

*For other cases see same topio & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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and less than $1,500, two per centum on moneys In excess ot $1,500 and less 
than $10,000, and one per centum on moneys in excess of $10,000." 

It seems to us that the carrying on of a bankrupt's business is not a 
part of the gênerai services of trustées, but is extraordinary, and that 
Congress for this reason allowed additional compensation. No such 
service is contemplated in section 48, subd. "a," and therefore the rate 
of compensation therein provided does not apply. 

That part of the service which involves merely the collecting of 
bills and disbursing of expenses is similar to the ordinary adminis- 
tration in bankruptcy and should be compensated (once only) at the' 
rate fixed in section 48, subd. "a." But the other features of contin- 
uing a business are not similar to closing it out. They necessitate 
supervision, replenishment of stock, and intelligent business judgment 
in continuing a going concern. The value of the service will vary in 
différent cases, according to the success of the trustée, and the com- 
pensation for it, we think, is in the sound discrétion of the court,, hav- 
ing regard to ail the circumstances, inasmuch as the act prescribes no 
compensation for any similar service. 

We are aware that there has been considérable diversity of opinion 
as to the proper construction of the bankruptcy act in respect of com- 
pensation of receivers and trustées. In re Hart (D. C.) 17 Am. Bankr. 
Rep. 480; Matter of Pequod Co. (D. C.) 18 Am. Bankr. Rep. 353; 
Re Cambridge Lumber Co. (D. C.) 136 Fed. 983; Re Kirkpatrick, 148 
Fed. 811, 78 C. C. A. 501. But we prefer to take the law as it was en- 
acted, without searching for an intent that has not been expressed. 

As the order is founded on an erroneous construction of the law, 
it is reversed, with direction to the District Judge to allow the trustée 
such additional compensation for the service of continuing: the busi- 
ness as he thinks proper. 



MILLSPAUGH v. ERIE R. CO. 

(Circuit Court of Appeals, Third Circuit November 29, 1900.) 

No. 46. 

Master and Servant (§ 279*) — Master's IiIabii.itt fob Injubt to Sebvant 
— Action — Sufficiency op Evidence. 

Evidence held to wlioUy fail to sustain the allégation of a railroad flre- 
man that a collision In which he was injured was due to the incompe- 
tency of another employé, but, on the contrary, to show ^ffirmatively that 
such employé possessed the requlred competency for the duties of his po- 
Bition. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 279.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Action by Bert M. Millspaugh against the Erie Railroad Company. 
From a judgment of compuls">ry nonsuit, plaintiff brings error. Af- 
firmed. 

•For other cases see same topic & S HTtmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
174 F.— ^ 
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W; D. Bi Ainey, for plaintiff in error. 
Everett Warren, for défendant iii error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFKINGTON, Circuit Judg-e. In the court below Bert M. Mills- 
paugh sued the Erie Railroad Company for damages for personal in- 
jury. At the close of the testimony on his behalf the court entered a 
compulsory nonsuit, and on its refusai to take it ofï he sued out this 
writ of error. 

Millspaugh was a fireman in defendant's employ, and was injured 
on the night of September 34, 1905, when his engine with a through 
train collided with two engines that were being shifted across the main 
line where it passed through the defendant's Susquehanna engine 
yard. On the evening of the accident the switches and signais con- 
trolling the two engines were in charge of Howard Butts, the switch- 
man, and the two coupled engines were in charge of George Barrows, 
the engine h.ostler, who was moving them under signais from Butts 
f rom the rôundhouse on the south side of the yard to the ash pits on 
the north side, and thehce back to the coal pockets on the south side. 
The proofs show that either through the négligence of Butts in giving 
wrong signais to Barrows, or the négligence of Barrows in, disregard- 
ing proper signais given by Butts, the two engines improperly got on 
the main track and in the right of way of Millspaugh's train, with the 
résultant collision. Now the sole ground on which Millspaugh based 
recovery was that the railroad employed an incompétent man as engine 
hostler in George Barrows, whose incompetency, it was alleged, caused 
the accident. The alleged incompetency of Barrows consistée! in his 
lack of knowledge both of the time-tables and of the rules governing 
the running of trains. 

From the proofs it is clear that the entire movement of engines in 
this yard was in charge of Butts, the switchman. The engine hostler 
had nothing to do with the control of engine movement. His duty was 
to move on, and only on, signais from the switchman. The require- 
ments of competency on the hostler's part, therefore, consisted of 
knowledge of signais and capability to run his engine in answer there- 
to. Thèse requirements he had. He was familiar with railroads. 
He had served more than two years on defendant's road as a brake- 
man, and during that time had familiarized himself with signais, and 
from riding oruthe engine had learned how the engineer ran the engine 
and answered them. He had worked as a rôundhouse man for more 
than a year and a half and for several months later in firing engines 
at a rôundhouse. From this he went to engine hostling at the Susque- 
hanna yards, where he had been employed for two months when the 
accident occurred. Indeed, the proofs, which, it will be observed, 
were adduced by the plaintiff, not only failed to show incompétence on 
the part of Barrows in the line of the capacity required, viz., familiari- 
ty with signais and capacity to run an engine, but such affirmative 
évidence of the absence of négligence of the railroad in employing 
Barrows that the court was not only justified, but constrained, to hold 
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f 

there was no évidence to warrant a jury in holding the défendant 
guilty of négligence in employing him. 

Such being the case, the misfortune of the plaintiff's accident could 
not be justly charged to the railroad, and the court's action in so hold- 
ing must be affirmed. 



In re BEOWN et aL 

(Circuit Court of Appeals, Second Circuit October 12, 1909.) 

No. 112. 

Banketjptct (5 444*) — Révision of Pboceedings— Time foe Filino Petitioh 
— uule of cottbt. 

TJnder rule 38 of the Circuit Court of Appeals for the Second Circuit 
(150 Fed. liv, 79 O. C. A. llv), whieh provides that pétitions to revlew or- 
ders in bankruptcy under the provision of Bankr. Act July 1, 1898, c. 
541, § 24b, 30 Stat 553 {D. S. Oomp. St. 1901, p. 3432), "must be filed and 
served withln 10 days after the entry of the order sought to be revlewed. 
and a transcript of the record • ♦ * filed and the cause docketed 
withln 30 days thereafter, but the judge of the bankruptcy court may 
for good cause shown enlarge the time, * • • the order of enlarge- 
ment to be made and flled wlth the clerk of this court before the tlmes 
hereby llmlted for flUng the pétition and record, respectively," stipula- 
tions by the parties cannot take the place of the dlscretionary order of 
enlargement by the bankruptcy court, made and flled withln the tlme re- 
qulred by the rule, nor, except under unusual circumstances, will a nunc 
pro tune order of said court, made after the time limlted bas explred, be 
effective. 
[Ed. Note. — For other cases, see Bankruptcy, I>ec. Dig. § 444.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of A. O. Brown and others, bankrupts. On motion to 
dismiss pétition for review, filed by Charles E. Littlefield, trustée. Mo- 
tion granted. 

J. S. Buhler, for the motion. 
Ralph Wolf, opposed. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. On June 7, 1909, an order was made and entered 
in the District Court, Southern District of New York, directing the 
trustée in bankruptcy to pay a certain sum of money to the petitioners. 
A pétition to review such order was filed by the trustée on June 30th, 
and motion is now made to dismiss said pétition, on the ground that it 
was not filed in time. 

Orders.and decrees in bankruptcy are reviewable in this court by ap- 
peal or by pétition to revise. The bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) enumerates what 
orders or decrees may be appealed from, and expressly provides that 
such appeal must be taken within 10 days. Section 25. It is well- 
settled that this statutory limitation cannot be enlarged either by the 
bankruptcy or by the appellate court. In the case of a pétition to re- 

•For other cases see same toplc & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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vise the act provides that the power of revision "shall be exercised on 
due notice." Section 24b. In order that this "due notice" shouM not 
be a matter of entire uncertainty, and to conform the practice in re- 
view by pétition to review by appeal, rule 38 of the Circuit Court of 
Appeals (150 Fed. liv, 79 C. C. A. liv) was adopted. It reads : 

"38. Pétitions to review orders in bankruptcy flled under the provisions 
of section 24b of tlie bankruptcy act must be filed and served witliin 10 days 
after tlie entry of the order sotight to be reviewed, and a transcript of the 
record of the proceedings in the bankruptcy court of the matter to be re- 
viewed must be filed and the cause doclveled tritliin .SO days thereafter; but 
the judge of the bankruptcy court may for gocd cause shâwn enlai^e the time 
for flUng the pétition or record, the order of enlargement to be made and filed 
with the clerk of this court before the expiration of the timês hereby limit-.ed 
for flling the pétition and record, respectively." 

In the case now before us the 10-day limitation prescribed in the 
rule expired on June 17th. On June 16th a written consent to extend 
the time for 7 days was^ signed by attorneys for petitioner. Subsé- 
quent similar lyritten consents to an extension of such time until 
June 38th were signed, and on June 29th an oral consent was given to 
extend the time to June 30th, on which day the pétition to review was 
filed. It is contended that the oral consent was given under some 
misapprehension ; but that is immaterial., It may be treated as if it 
were a written stipulation signed with full knowledge of ail existing 
facts. 

None of thèse Consents operated to enlarge the time, because no 
order was enteredon them. It was the manifest object of the rule (38) 
to keep this important rriatter of enlargement of time to seek a review 
by the appellate court within the control of the court, and to prevent 
indefinite extension by mère agreement of counsel. The rule expressly 
provides that the enlargement of time for filing the pétition shall be 
by "the judge of the bankruptcy court for good cause shown." The 
pétition being filed 12 days after the time prescribed by the rule was 
manifestly too late to be eflfective. 

On July 17th an order was entered in the bankruptcy court provid- 
ing that "the time for filing and serving the pétition for review herein 
on the part of the trustée be extended to June 30, 1909, and that this 
order be entered nunc pro tune as of June 17, 1909." We are of the 
opinion that this order did not operate to enlarge the time, because the 
rule expressly provides that an order enlarging the time to file the péti- 
tion must be made and filed with the clerk of the Circuit Court of Ap- 
peals before the expiration of time limited by the rule for such filing, 

It should be understood that this décision is based solely on the 
facts of the case now at bar. What construction might or might not 
be given to the rule, when the sudden illness of a judge or other un- 
toward occurrence prevented a party, who has been himself careful 
and diligent to conform to the rule, from securing an order in time, 
we do not now détermine. Hère, in the face of a rule which pro- 
vides that there shall be no enlargement of time unless a judge of the 
bankruptcy court has good cause shown to him for allowing such en- 
largement, the dissatisfied party has been content to rely upon agree- 
ments of counsel to secure such enlargement. 

The motion to dismiss is granted. 
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In re LIGHT. 
(Circuit Court of Appeals, Second Circuit. November 22, Ï909.) 

No. IGO. 

Pétition to Review Order of tlie District Court of tlie United States for ttie 
Southern District of New York. 

In tlie uiatter of lîenjamin Lisht, banlîrupt. On pétition to review order 
of tlie District Court. Pétition disinissed. 

R. P. Levis, for the motion. 
J. O. Weinberg, opposed. 

Before I/ACOMBE, WARD, and NOYES, Circuit Judges. 

PËR CURIAM. The motion to disniiss pétition to review, because sanie 
was not flled within 10 days after enti-y of the order sought to be reviewed, 
is granted. See our opinion in the Matter of Brown (October 12, 1!)00) 174 
Fed. 339. 



CASEIN CO. of AMERICA v. A. M. COLLINS MFG. CO. 
(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

No. 25. 

1. Patents (§ 328*) — Pbiob Public Use— Enameling Compotjnd fob Papeb. 

The Hall patent. No. 626,5.37, for an enameling compound for slzlng 
paper, and niethod of producing the same, is void for prior public use of 
the enamel for more than two years before the application. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328,* 
Priority and eontinuance of public use of invention as alïectlng patent- 
ability, see note to Eastman v. City of New York, 69 C. C. A, 646.] 

2. Patents (§ 328*) — Reissue— Enameling Compound foe Papek. 

The Hall reissne patent. No. 11,811 (original No. 609,200), for a water- 
prooflng compound for sizing paper, Is void, as broadening the patent to 
cover an original ingrédient of the compound which was disclaimed in 
the original. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 32S.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Casein Company of America against the A. M, 
Collins Manufacturing Company. Decree for défendant (172 Fed, 
237), and complainant appeals. Affirmed. 

Edmund Wetmore, for appellant. 
Horace Pettit, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the appellant, 
the Casein Company, charged the A. M. Collins Manufacturing Com- 
pany, the appellee, with infringement of two patents. One of them, 
No. 626,537, known herein as the "free acid patent," issued June 6, 
1899, to William A. Hall, was for an enameling compound and a meth- 
od of producing the same. The other, reissue No. 11,811, of No. 

*For other cases Bee same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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609,300, known herein as the "formaldehyde patent," issued originally 
August 16, 1898, and reissued March 6, 1900, to said William A. Hall, 
for a water-proofing compound. On final hearing the court below, 
in an opinion reported at 173 Fed. 237, found the patents void and 
dismissed the bill. Thereupon the Casein Company appealed to this 
court. 

Thèse patents concem the use of casein or the common curd of milk. 
The use of modem separators in creameries has resulted in more thor- 
ough extraction, and a corresponding impoverishment of curd, than 
under old practices. AppHed science, however, has developed the pos- 
sibility of wide use of curd in other sphères, one of which is involved 
in the présent case, namely, as an insoluble coating or sizing of paper. 

Turning, first, to the free acid patent, we find it is for — 
"the production of a coating or enauiel for finishing and surfacing paper and 
vvhicli Is of sueh a charaeter that whlle it gives a smooth and finislied sur- 
face to the paper treated with It, and one whlch Is well adapted to reçoive 
the prlnting ink, it produces a surface which will resist the attacks of inois- 
ture and prevent the disintegratlon of the paper and the disflguration of the 
matter prlnted thereon." 

The spécification shows that clay was the basis of the coating and 
casein the adhesive, agent in its application. Thus the patentée states : 

"ïhe composition which I hâve produced belongs to that class of clay eoat- 
ings In which a minerai base — sueh as clay, blanc fixe, or a slmilar ingrédi- 
ent — ^Is ûfeed to give body to the composition. The adhesive Ingrédient of the 
enamel, Which is necessary to flx it to the paper or article coated, is casein 
or milk albumen ; the casein being preeipltated from the milk by the use of 
any suitable acid whlch will throw down the curd, preferably H2SO4 or HCI." 

Preferably some acid is left in the curd. Thus : 

"I preferably leave a small portion of the acid In the curd or casein, as I 
find that the effect of this acid is to render the curd insoluble after the com- 
position has been applied and has become seasoned, and, furthermore, it 
leaves the curd In a wholesome and clean condition, wltiiout imparting to it 
the 'cheesy' odor resulting from reunet curdling or natural souring, whlch, It 
is api>arent, would be objectlonable in a coating or enamel of this kind." 

Any suitable acid may be used to precipitate the curd ; any suitable 
alkali to eut the casein and reduce to solution. Thus : 

"Any suitable acid may be used to precipitate the curd from the milk, sucti 
as sulphuric, acetlc, or muriatie acid. To eut the casein and reduce It to a 
solution, a small amount of alkali, about 3 per cent, of the composition, is 
used, and any suitable alkali, sueh as borax, ammonia, or carbonate of soda, 
will be suitable." 

In the mixture the minerai clay forms about 80 per cent, and the 
casein about 17 per cent. The process is thus described: 

"In maklng the composition I preferably take the dry curd, which contains 
a small amount of free acid, as s.tated hereinbefore, the curd after précipi- 
tation having beèn sllglitly washed, so as to remove only a portion of the acid 
used in preclpitating it, and sald dry cUrd is either mixed with an alkali and 
the mixture then dlssoived in water, or an alkaline solution may be made In 
which the. curd Is then dissplved. To the casein solution thus obtalned the 
clay or minerai base, worked up smoothly In water, is added until the deslred 
consistency is obtalned. If preferred, however, the dry curd, containiug the 
free acid, the alkali, and the clay, may ail be worked up in water at the same 
time. The coating thus produced is, as stated above, water-resisting and 
practlcally insoluble, and is well adapted to préserve the paper coated with 
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it from the attacks of moisture, this belng due to the fact that the effect o( 
the free aeid, whlch forms an Ingrédient o£ the composition, Is to render tlie 
casein ijractically insoluble in water." 

Upon this composition and process three claims were granted, and 
the broad monopoly of the use of curd hère involved is seen when we 
note that curd or casein containing free acid is the only élément in 
the claim, viz. : 

"An insoluble coatiug or enaniel for paper coiuposed of casein containing 
free acid, in substantially the proportions specified." 

The court below found.that, for more than two years prior to the 
application of the patent, Hall, the patentée, had had on public sale con- 
sidérable amounts of the composition covered by the patent and pro- 
duced by its process. An examination of the proofs satisfies us of the 
correctness of this finding. Without referring in détail to the testi- 
mony, it is clear to us that more than two years before Hall had pro- 
duced and thereafter sold acid-precipitated curd; that the process fol- 
lowed under his instructions produced dry curds containing acid ) that 
the dryness of the curd and the présence of the acid required the use 
of about 15 per cent, of borax as a solvent; that thèse éléments, pro- 
portions of ingrédients, and the use of his process, etc., are ail clearly 
shown to hâve been in public use more than two years prior to this 
application. Indeed, this two years prior practice and its results were 
embodied by Hall in his patent application filed over two years later, 
wherein he said : 

"It is well known that pure casein, or casein from whlch the acid has been 
completely removed by washing, does not dry readily, but remains In a soft 
and friable condition, and possesses but little toughness or tenacity. It Is 
readily dissolved in a very weak alkaline solution, and a coating formed from 
this solution is weak, and easily attacked and destroyed by moisture. In the 
course of my experiments I bave discovered that, when a percentage of the 
minerai acid used in preclpitating the curd is left in the casein, a greater 
amount of alkali is required to reduce the acid curd, which is in a hard con- 
dition, to a solution, than when no acid is pre.sent and the casein has been 
thoroughly washed, as stated above. For example, if the acid be removed 
by washing, about 7 per cent, of borax will be sufficient to dissolve the com- 
paratlvely soft and friable curd ; but, when about 1 per cent, of acid is left 
in the curd, from 10 to 15 per cent, of borax is necessary to properly reduce 
this hard acid to curd." 

We are therefore of opinion the free acid patent was void. 

We next turn to the formaldehyde reissue patent. This was a fur- 
ther improveraent on the compound of the free acid patent, and in a 
gênerai way consisted of adding formaldehyde thereto. The object of 
adding the formaldehyde, as stated by the patentée, is : 

"The effect of the formaldehyde used In this casein composition Is to render 
the same, when fully dried out, insoluble in or insensible to the action of wa- 
ter, either at normal or at high temi)eratures." 

An examination of the file wrapper shows that, when Hall originally 
applied for his patent, he made a broad claim for a composition of 
casein and formaldehyde. This was rejected on Zimmerman's English 
patent, No. 23,.585. He then narrowed his claims by introducing the 
clément of a minerai base ; but the office held that the use of a filler 
was a mère mechanical addition to the Zimmerman patent. We may 



344 174 FEDERAL EÈPOETBB. 

add her.e that, had the prior public use above referred to of clay as a 
fîller with casein containing free acid, been known to the office in ad- 
dition to Zimmerman's use of casein and formaldehyde, there would 
hâve been added support to its action. The patentée having failed to 
get claims by the addition of clay as a base or filler, he then introduced 
the contention that the use of clay involved two functions in the com- 
bination: (1) That it caused porosity to the compound, so as to ab- 
sorb printing colors and ink ; and (2) that it acted as a précipitant re- 
tardant. An examination of the proofs shows the very decided bur- 
den of proof to be that clay does not act as a retardant. The évidence 
of Dr. Chandler, complainant's expert, is in effect noncommittal ; 
while that of Dr. Sadtler, respondent's expert, and his reasons in 
support of it, are convincing that it does not. Indeed, it is clear to 
us that, when Hall applied for his patent, he neither conceived nor dis- 
closed any such retardant action of clay, or, indeed, made clay an élé- 
ment in any claim, and that the subséquent introduction thereof into 
the patent was suggested as a mère theory to overcome valid objections 
to the grant of the patent. We are satisfied that this theory was nei- 
ther based on prior expérience nor proved by subséquent . develop- 
ment. We therefore think the position of the office in rejecting the 
application was well taken. 

After Hall's substituted application was rejected, he amended by 
adding a disclaimer in référencé to the use of soda alkali, which was 
embraced in the spécification of his patent as originally granted as 
follows: 

"I flnd that a soda alkali wlll not serve as an ingrédient o( the composition, 
for the reason that, if a soda alkali be used as a solvent for the casein, the 
introduction of the formaldehyde wlll cause immédiate précipitation, for the 
reason that CH2O has au acld reaction and wlll not worij with a soda alkali. 
In the use of the other class of alkalies, however, such as ammonla, etc., as 
a solvent, the objectlonable précipitation incident to the use of soda alkali is 
avolded. In f act, a sufflcient quantity of CH2O can be added to throw the 
casein solution on an acid, and said solution wlll still remain perfectly 
smooth and limpid." 

This disclaimer of a soda alkali was probably made in view of the 
use of certain alkalies in Zimmerman's patent; but, for whatever pur- 
poses it was made, it became part of his patent, and to that extent 
narrowed the scope of his claims. Now it seems he subsequently found 
his process could be used in connection with soda alkali. It was in fact 
so used by the respondent, and in view of the disclaimer they had a 
right to use it. Thereupon Hall sought by a reissue to eliminate such 
disclaimer and correspondingly broaden the monopoly of his patent. 
It is clear to us that, the présence of this disclaimer having been made 
for the purpose of avoiding références, and such disclaimer having 
been acted upon by the public, a reissue whereby the effect of this dis- 
claimer was avoided and his patent broadened was void. 

The decree of the court below will therefore be affirmed. 
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FORREST T. SAFETT BANKING & TRUST CX>. 

(Circuit Court, B. D. Pennsylvanla. December 1, 1909.) 

No. 636. 

1. Courts (§ 372*)— Fédéral Courts— Autrokitt of State Décisions. 

Wbet'ner or not a certificate of deposit Is a negofiable instrument, when 
not controlled by statute, is a question of gênerai (commercial law, upon 
wliich a fédéral court is not concluded by state décisions. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 97»; Dec. Dig. S 
372.* 

State laws as ruies of décision in fédéral courts, see notes to Wilson y. 
Perrin, 11 O. C. A. 71 : Hill v. Hite, 24 C. C. A. 553.] 

2. BiLLS AND Notes (S§ 1.'51. 44.3*) — Ceetificates of Deposit — Negotiablib 

ClIABACTKK — RlGHTS OF InDORSEE. 

A certificate of deposit in the usual form, payable to the depositor, 
with interest, at a stated tlnie. in current funds, on its return properly in- 
dorsed. is a negotiable instrument having the qualities of a negotiable 
promissory note, and an indorsee may sue thereon in bis own name. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 380, 1380 ; 
Dec. Mg. §§ 151, 443.*] 
8. Bills and Notes (§ 151*)— Cebtificates of Deposit— "Negotiable Insteti- 
ment"— Pennstlvania Statute. 

A certificate of deposit In ordlnary form Is a "negotiable instrument," 
wlthin the provisions of the Pennsylvanla negotiable Instrument act of 
1901 (P. L. 194). 

[Ed. Note. — For other casess, see Bllls and Notes, Cent. Dig. § 380 ; Dec. 
Dig. i 151.* 

For otber définitions, see Words and Phrases, vol. 5, pp. 4767-4770 ; vol. 
8, p. 7731.] 

'At Law. Action by William S. Forrest against the Safety Banking 
& Trust Company. On motions by défendant for new trial and for 
judgment notwithstanding the verdict. Motions denied. 

Joseph W. Moses and Samuel K. Louchheim, for plaintiflF. 
John C. Gilpin, for défendant. 

J. B. McPHERSON, District Judge. This suit is brought upon a 
certificate of deposit issued by the défendant in the foUowing words : 

No. 1853. Philadelphla, Janry. 2nd, 1909. $3,000.00. 

Peter F. Fallon bas deposited In the Safety Banking & Trust Company 
three thousand dollars to the crédit of hlmself payable in current funds on 
return of this certificate properly indorsed on July 1, 1909. Interest 3V2 per 
cent, per annum. 

H. J. Colver, Cashier. H. D. Rock, Secty. 

This certificate of deposit Is not subject to check and la only payable at 
maturlty." 

The certificate was properly indorsed in blank by Fallon, and passed 
into the possession and apparent ownership of J. J. West not long 
after its date. In March, 1909, West transferred it by delivery to the 
plaintifï, William S. Forrest, for a valuable considération and (as the 
jury has specifically found) in payment of his own debt. Payment hav- 
ing been refused at maturity, Forrest sued in his own name, and the 

*For other cases see eame topic & i ndmbeb in Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexe* 
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principal question for décision is wliether the action is properly 
brought in that form. 

The answer must be in the affirmative if the certificate is a négotiable 
instrument, and to this point, therefore, the inquiry should be directed. 
It is undoubtedly true that, if the décisions in Pennsylvania are to gov- 
ern, this court must hold that the plaintiflf cannot sue in his own name. 
In Patterson v. Poindexter, 6 Watts & S. (Pa.) 227, 40 Am. Dec. 554, 
it was decided (as the syllabus states), that 

"An instrument In wrlting Issued by a bank, signed by the assistant cashier, 
'I hereby eertify that 0. ï. hns deposlted in this. banlt, payable twelve months 
from Ist May, 1830, with flve lier cent, interest tlll due, per ann., $3,091.63, 
for the use of K. P. & Oo., and payable only to thelr order upon the return 
of this certifleate,' is not a promissory note wlthin the statute of Anne, but 
a certifleate of deposit ou spécial ternis." 

This instrument was held to be négotiable for the purpose of trans-* 
fer only, but not so far négotiable as to charge R, F. & Co. on their 
indorsement to the holder. This case was cited with approval in 
Charnley v. Dulles, 8 Watts & S. (Pa.) 353, and in Gillespie v. Mather, 
10 Pa. 31. In Lebanon Bank v. Mangan, 28 Pa. 453, an instrument 
declaring, that 

"Mr. Jacob Miller has deposlted In this bank $440, subject to his order and 
payable only on the tum of this certifleate" 

— was hgld to be non-negotiable ; and in Loudon, etc., Society v. Hag- 
erstown Bank, 36 Pa. 498, 78 Am. Dec, 390, it was said of a similar 
certificate that it was not a négotiable instrument, and that a trans- 
férée thereof could only sue on it in the name of the depositor to the 
use of the transférée. If, therefore, I am bound by the Pennsylvania 
décisions, it must be decided that Forrest cannot maintain this suit in 
his own name and that he is not entitled to judgment upon the record 
as it now stands. 

The question, however, may for the moment be considered as one of 
gênerai commercial law, and in that région, as is well known, a féd- 
éral court is not bound by the décisions of a particular state, but may 
foUow its own opinion, or an adverse current of authority elsewhere. 
Swift v. Tyson, 41 U. S. 1, 10 L. Ed. 865. Such a current may be dis- 
covered without difficulty. In the American & English Encyclopedia 
of Law (2d Ed.) vol. 5, at page 803, the following statement in the 
text is fully borne out by the citations in the accompanying notes: 

"A certifleate of deposit drawn in the usual form seems to fulflU in every 
particular the définition of a promissory note, viz., au uucouditional promise 
in writing for the payment of a certain sum of money absolutely and at ail 
events. It is therefore held in ail of tlie states of the Union, except Pennsyl- 
vania. that the Instrument is in substance and in légal effect a promissory 
note and governed in most respects by the same général rules." 

And in 5 Cyc, at page 520, the resuit of the authorities (note 79) 
is summarized as follows : 

"Whether a certificate of deposit is a note or merely a receipt for money 
has long puzzled the courts. Such certificate, however, if containlng proper 
words to express tliat intention, is négotiable in the usual manner by indorse- 
ment, and although not négotiable in fact, If négotiable iu form, it may be 
assigued. Moreover, where they are négotiable, their transfer is governed by 
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the rules that apply to promissory notes, as is also the liability of tlie parties 
thereon." 

Among thèse authorities is Miller v. Austen, 54 U. S. 318, 14 L. 
Ed. 119, where the précise question novv under considération vvas de- 
cided by the Suprême Court. The instrument sued upon in that case 
was in the following language : 

"I hereby certify tbat Ilugh Short bas deiwsited In this bank, payable twelve 
luonths from tbe Ist of May, 1839, with 5% Interest tlU due, fifteen bundred 
dollars, for the use of Henry Miller, and payable only to bis order upon the 
return of this certificate." 

This was held to be a promissory note within the statute of Ohio, 
which made such a note, drawn for a sum certain and payable to any 
person or his assigns, negotiable by indorsement. The certificate was 
indorsed successively by Miller and by Lockwood, and suit was 
brought against Miller by Austen, who was Lockwood's indorsee. The 
trial court refused to charge "that the paper offered in évidence is not 
a negotiable instrument under the laws of Ohio, and cannot be sued 
on by the plaintifïs in the cause," or that it was not a promissory note 
or a bill of exchange. Upon exceptions to thèse rulings the case went 
to the Suprême Court, where the judgment was affirmed in a brief 
opinion by Mr. Justice Catron. This décision bas been frequently fol- 
lowed. In Bull v. Bank of Kasson, 123 U. S. 105, 113, 8 Sup. Ct. 62, 
64, 31 L. Ed. 97, where the negotiability of a check was attacked be- 
cause it was drawn payable "in current funds," the court said : 

"ïhe certificate of division of opinion présents to us only one question, and 
yet, to answer that correctly, we must consider whether the negotiability of 
the instruments in suit was affected by the faet that they were payable 'in 
curreut funds.' Undoubtedly it is the law that, to be negotiable, a bill, prom- 
issory note, or check must be payable in money, or whatever is current as 
such by the law of the country where the instrument is drawn or payable. 
There are numerous cases where a désignation of the payment of such in- 
struments in notes of partlcular banks or associations, or In paper not cur- 
rent as money, has been held to destroy their negotiability. Irvine v. Lowry, 
14 Pet. 293, 10 L. Ed. 462 ; Miller v. Austen, 13 How. 218, 228, 14 L. Ed. 119 
But within a few years, comraencing with the first issue in this country of 
notes declared to hâve the quality of légal tender, it has been a eommon prac- 
tice of drawers of bills of exchange or checks, or makers of promissory notes, 
to indicate whether the same are to be paid in gold or sllver, or in such notes, 
and the term 'current funds' has been used to designate any of thèse; ail 
being current and declared by positive enactment to be légal tender. It was 
intended to cover whatever was recelvable and current by law as money, 
whether in the forni of notes or coin. Thus construed, we do not think the 
negotiability of the paper in question was impaired by the Insertion of those 
words." 

See, also, Armstrong v. American Exchange Bank, 133 U. S. 460, 
10 Sup. Ct. 450, 33 L. Ed. 747, and Bank of Saginaw v. Title, etc., 
Co. (C. C. 1900) 103 Fed. 491. In the last-named case Judge Acheson 
considered the subject, and decided, that 

"A certiticiite of deposit in the ordinary form, payable to the order of the 
depositor. is a negotiable instrument possessing the qualifies of a negotiable 
promissory note." 

Other décisions are referred to in the note to 5 Rose's Décisions, p. 
160. The présent certificate is in effect payable to Fallon or his order, 
for this is necessarily implied by the phrase "properly indorsed." 
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As it seems to me, thèse authorities conclusively establish the riglit 
of the plaintiff to maintain this suit in his own name, if the question 
is to be decided as one of gênerai commercial law. The défendant con- 
tends, however that the Negotiable Instruments Act of Pennsylvania, 
passed in 1901 (P. L. 194), décides the point against such right, and 
that this court is bound to follow the statute. Certificates of deposit 
are not referred to in the act by name, and I hâve been referred to no 
décision of the Suprême Court of Pennsylvania that construes the 
statute upon any question now relevant. If, therefore, the act applies 
to the présent controversy, I think that the defendant's position may be 
disposed of in a few words. Since the question whether such a cer- 
tificate is embraced within the description of a negotiable instrument 
contained in the fîrst 10 sections of the act lias not yet been consid- 
ered by the Pennsylvania tribunal, it follows that a fédéral court is at 
liberty to construe the statute for itself. Believing, therefore, that 
the Negotiable Instruments Act, v^fhich is intended to bring about the 
uniform treatment of légal questions in a most important branch of 
commercial law, should receive a construction that is in harmony with 
a w^idely prevailing view (where such a construction is possible), and 
having been pointed to nothing in the statute that requires me to hold 
that certificates of deposit are not included within its description of 
negotiable instruments, I conclude that the instrument sued on is ne- 
gotiable under the act, and that the action was properly brought in 
the name of the holder. How far a fédéral court would be bound by 
the décision of a state court that construed a statute occupying the 
peculiar position of the Negotiable Instruments Act — that is to say, at- 
tempting to codify and make uniform the rules that govern an im- 
portant topic of gênerai commercial law — présents an interesting 
question, upon which no opinion need now be expressed. 

The defendant's motion for judgment notwithstanding the verdict 
is refused, and to this refusai an exception is sealed. Its motion for 
a new trial is also overruled, and judgment on the verdict may be en- 
tered in favor of the plaintifif. But, inasmuch as the plaintifï conceded 
at the trial that he is only entitled to retain $3,000, with interest, out 
of the proceeds of the certificate, the court will at the proper time en- 
tertain any appropriate motion in behalf of the person who may be 
entitled to the other $1,000, looking toward the distribution of what- 
ever sum may be realized from the judgment. 



C. H. VENNER CO. v. URBANA WATERWORKS. 

KIRBY V. CITY OF URBANA. 

(Circuit Court, S. D. Oliio, W. D. Noveinber 6, 1909.) 

Nos. 5,773, 5,805. 

1. Waters and Watee Courses (§ 200*) — ^Water Companies— Furnishing 
Wateb to City— Oontract— Substantial Performance. 

Under a contract between a water Company and a city for the furnish- 
ing of water to the city for flre purposes, which required tlie Company to 
maintain a certain pressure at tlie hydrants, and provlded that in case 

•For other cases see same topie & 5 numeee in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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It falled to comply with the contract It should be served with notice, 
"and from and after service of such notice" rental sliould cease and not 
agaln begln to accrue until tlie deflclency was remedled, the dty cannot 
avoid the payment of rental on the ground that a test made by it withln 
three months before the expiration of the contract showed that the pres- 
sure was not up to its requirementSi where no notice of the fact was 
served on the company, and especially where, at prior tests, the pressure 
had also been below that required, but the city had continued to accept 
the service wlthout objection, and It was also shown that to maintaln 
the full pressure required would serlously injure the private water serv- 
ice, which was dépendent on the same pumps. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
i 274; Dec. Dig. § 200.*] 

2. Watebs and Wateb Coubsbs (§ 203*) — Wateb Companies— Fcenishing 
Wateb to City — Compensation. 

The receiver of a water company furnishing water to a dty for flre 
purposes without contract as to price is entitied to recover, as a fair 
compensation for the service, a just proportion of the operating expansés, 
taxes, and cost of administration paid by the company, and of a just and 
reasonable return on the cost of reproducing its plant and its going value. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§1 290-299 ; Dec. Dig. § 203.*] 

8. Waters and Wateb Coueses (§ 203*) — Wateb Companies— Reasonable 
Rates. 

The receiver for a water company authorized to increase the rates to 
be charged to private consumers for water furnished. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
il 290, 292 ; Dec. Dig. § 203.*] 

In Equity. Suits by the C. H. Venner Company against the Urbana 
Waterworks, and by Robert W. Kirby, receiver, against the City of 
Urbana. Decree for complainants. 

Thos. J. Frank and Thornton M. Hinkle, for complainants. 
George Waite, L. D. Johnson, and C. B. Heiserman, for défendants. 

THOMPSON, District Judge. The bill filed August 21, 1903, in 
case No. 5,773, is in the nature of a creditor's bill. The complainant 
recovered a judgment against the défendant, and exécution was issued 
thereon and returned unsatisfied for reasons stated in the bill, and 
thereupon this suit was brought, on behalf of the complainant, and 
ail creditors and stockholders of the défendant who may choose to 
become parties thereto, invoking the court to administer as a trust 
fund the property rights and franchises of the défendant, the Urbana 
Waterworks, a corporation, for the benefit of its creditors and stock- 
holders, and for that purpose to appoint a receiver with full power 
and authority under the direction of the court to manage and operate 
and continue said business, and to adjust ail disputes and controversies, 
settle, sue for, and collect ail indebtedness for rentals or otherwise, and 
to recover ail property of the défendant, take an account of the as- 
sets and liabilities, and sell the assets and distribute the proceeds there- 
of among those entitied thereto in their proper order, and thereupon 
Robert W. Kirby was appointed such receiver, and bas since continued 
the business, supplying the city of Urbana and its inhabitants with wa- 
ter for public, municipal, and domestic use. 

*For other caseï see same topio & % numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The défendant, the Urbana Waterworks Company, entered into a 
written contract with the city of Urbana, by which the water rates for 
pubHc and private consumption were determined. The contract con- 
tinued in force 10 years and at its expiration another contract covering 
the same ground was entered into for a further period of 10 years, 
which expired August 6, 1899, and since then there has been no con- 
tract schedule fixing rates to the city or to private consumers. 

December 12, 1903, the receiver brought suit (5,805) against the 
city of Urbana to recover compensation for services rendered by the 
waterworks company from April 1 to August 6, 1899, under the last 
contract, and reasonable compensation for services rendered by the 
waterworks company and the receiver since the expiration of that con- 
tract. The amount claimed under the last contract is $3,632, with in- 
terest from August 6, 1899, which the city of Urbana refuses to pay, 
upon the alleged ground that the waterworks company neglected and 
failed, as required by the contract, to furnish water under given pres- 
sure for the extinguishment of fires. Of the large number of fires 
during the time of the last contract, but few hâve been brought to the 
attention of the court, and of thèse only four or five failed to receive 
water with sufficient pressure, and whether the insufficiency at any time 
was due to the négligence of the waterworks company or its receiver, 
cr the incapacity of the works, is not satisfactorily shown. The city 
firemen were few in number, and there is évidence tending to show 
that the water supply was at times hindered by the manner in which 
the hose was laid and the way in which hydrants were sometimes 
opened by inéxperienced men — spectators. 

However, it is urged that tests were made which show that the forc- 
ing capacity of the pumps was insufficient to comply with the require- 
ments of the contract, and that therefore the complainant is not en- 
titled to the compensation claimed for services rendered from April 
1 to August 6, 1899. But there is testimony showing that the water 
supply, carried to the extrême of the forcing capacity provided in the 
contract, would seriously injure the private water service. This ques- 
tion was presented to the Circuit Court of Appeals of the Eighth Cir- 
cuit, and that court held : 

"That the trial court was right in holding the évidence showed that the 
maintenance of the pressure sought by the city would be Injurious to the 
service pipes and the plumbing in the buildings of the city, and that, as pri- 
vate consumers were furnished throngh the same mains that afCorded fire 
protection, it could not hâve been contemplated that a pressure should be 
maintalned for one which would be destructive of the other, and this not- 
withstandiug there was language in the contract and ordinances tending to 
the contrary." Omaha Water Company v. City of Omaha, 156 Fed. 925, 85 
ce. A. 54. 

Among others, Mr. Hill, an expert witness called by the city of 
Urbana, testified upon this point as follows : 

"Q. I will ask you to tell the court, take a pressure of 160 to 200 pounds, 
applied at the domestic service and to the flxtures in varions parts of the 
city — would not that be dangerous to the fixtures and to the domestic service? 

"A. Not dangerous in the seuse that it would do any damage to life. It 
mlght do some damage to property if the flttiugs were blown ofC and the water 
allowed to flow. 
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"Q. In other words, such a pressure as that would show a rather reckless 
disregard for the private service: There would be, besides, an expansé to 
property? 

"A. That Is true, and that is one of the conditions incident to direct service 
work — one of the objections. 

"Q. What do you mean by 'direct service' work? 

"A. That is one in which the water Is pumped from the source of supply 
directly Into the distribution System, without the intervention of a réservoir, 
or standpipe. In cases of direct pressure — direct service, I mean — the pres- 
sure is flxed throughout the System by the pressure maintatned at the pump- 
Ing station. If the pressure déclines at the pumping station, then it décline» 
corresiwndingly throughont the system ; If it is raised, it is raised corres- 
pondingly. But that is a feature Incidental to pumplng directly into the main 
to supply consumers. 

"Q. The direct sj'stenis of hydrant service are intended to supply the pres- 
sure without the Intervention of a fire engine? 

"A. Exactly ; to take the place of a lire engine. 

"Q. Where there is direct pressure, it obviâtes the necessity for a fire en- 
gine, if the pressure is sufflclent? 

"A. That Is the intention." 

(Record of Testimony, 321, 322.) 

It is also urged by counsel for the complainant that the city of Ur- 
bana was estopped from making the défense in view of the fact that 
the test was not appUed until about two months before the termination 
of the contract, when, as suggested by counsel for the complainant, the 
défendant might get rid of payment for water service thereafter until 
August 6, 1899. The évidence shows that tests were made in 1895 
and in 1896 which the complainant failed to meet, yet the city con- 
tinued to accept the water service until May 15, 1899, showing that un- 
til then the city accepted the service as a substantial compliance with 
the contract, and the change of front so short a time before the expira- 
tion of the contract was not inspired by a désire to make a material 
change of the service so long acquiesced in, and the évidence faits to 
show that there was any substantial change in the character of the 
service thereafter. 

The claim made by the city of Urbana that the failure of the water- 
works Company in May, 1899, to meet the test subjected it to a forfei- 
ture of the rental pending compliance with the contract, is not sup- 
ported by the requirement of section 13 of the ordinance of the city 
of Urbana of July, 1888, which provides that if on test — 
"it be found that • * * said company is not substantlally complying witli 
the terms and provisions of this contract, notice to that efCect shall forthwith 
be served by the city councii upon the président, secretary or managing agent 
of said company, and from and after service of such notice r^ental shall cea.se 
and not again begin to accrue until said System has been, in respect to such 
deficiency, brought up to the standard herein required ; and ail rental for the 
intervening period shall be forfeited to the city." 

It is not shown either by the answer or the évidence that the notice 
required by the ordinance was ever served upon the président, secre- 
tary, or managing agent of the waterworks company and the rental 
only ceases and is forfeited to the city after service of such notice. 
The court finds that there is justly due to the receiver for service ren- 
dered by the waterworks company from April 1 to August 8, 1899, 
$2,632, with interest thereon from August 8, 1899. 
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The compensation claimed in the bill for services rendered to the 
city of Urbana from August 8, 1899, to February 22, 1904, is reasona- 
ble, and will be allowed, with interest, subject to the payments made 
from time to time as shown by the exhibits attached to the bill. 

The next question for considération is: What would be fair com- 
pensation for the water service rendered to the city of Urbana since 
February 32, 1904, and what rates should be charged for the service 
in the future? 

It is well established that fair compensation for such service in- 
cludes operating expenses, taxes, cost of administration, and a fair 
yearly allowance for the maintenance of the plant and such retum on 
the value of the capital and property employed as is just and reason- 
able. Upon considération of the testimony of the experts, Hays, Wil- 
liams, Mead, and Hill, I am of the opinion that the fair reproduction 
value of the property is $155,000, to which should be added $25,000, 
as the "going value" of the property, the définition of which is given 
by Justice Brewer as follows: 

"That fact that It is a System In opération, not only wlth capacity to sup- 
ply the city, but actually supplylng many buildings in the city, not only with 
a capacity to earn, but actually earning, makes it true that 'the fair and éq- 
uitable value' is somethlng in excess of the cost of reproduction. * * * It 
should pay therefore not uierely the value of a System which might be made 
to earn, but that of a System which does earn." National Waterworks Co. v. 
Kansas City, 62 Fed. 865, 10 C. O. A. 665, 27 L. R. A. 827. 

The total value therefore is $180,000. 

The yearly income to which the waterworks is entitled for services 
rendered and expenses incurred from February 22, 1904, to the prés- 
ent time is itemized as follows : 

Taxes and operating expenses $11,556 00 

Maintenance fund 1,800 00 

Administration fund 2.000 00 

6% on $180,000.00 10,800 00 

Total $26,156 00 

And it is fairly shown in the apportionment of the cost of the hy- 
drant service and of the private service 45 per cent, should be paid 
by the city, and 55 per cent, by the private consumers, and 45 per cent, 
of $26,156 is $11,770.20, being the amount due and to become due, 
from the city to the waterworks each year, from February 22, 1904, 
until the close of the receivership, unless changed by order of the 
court; each installment to bear interest from maturity. The water 
furnished in the public buildings, watering troughs, drinking foun- 
tains, etc., to be paid for by the city at the rates to private consumers 
for similar service. 

The proposed increase of rates to private consumers is reasonable, 
and the receiver is authorized by the court to promulgate the new 
schedule prepared by him and which was temporarîly withheld by the 
order of the court. 

Decree will be entered in accordance with thèse rulings. 
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CHIOAGO, B. I. & P. RY. CO. v. SHIP. 

(Circuit Court of Appeals, Eaghth Circuit Deeember 13, 1909.) 

No. 3,002. 

L Mastek and Servant (§ 243»)— Injubies to Sebvant— Baileoads— Vioia- 
TioN or RuLEs— Négligence. 

Kailroad ruies provided that extra trains wlthin yard limits must pro- 
tect themselves. and that trains passing through station yards must be 
under control, expectlng to lind tlie main track occupied. Plalntitt, the 
engineer of an extra freight, after «oming within the yard limits at a 
terminal, saw a dark streak from 20O to 250 feet ahead of him, which he 
took to be a shadow caused by a car standing on a side track. When 
he approached within 60 feet, he saw that one of a string of freight cars 
which had been on the side track was on the main track abead of hlm, 
whereupon he shoved down the brake valve into the emergency and 
jumped, and sustained Injuries. As a resuit of the collision, a box car 
was tom up, several of the cars on the side track were deraiîed, the en- 
gine jumped the track after running two or three car lengths and turned 
sideways, three cars behind the engins were deraiîed and torn from their 
trucks, and one of them was so badly broken that It had to be burned, 
Beld, that plaintiff had violated the rules specified, and was therefore 
guilty of négligence as a matter of law, precluding a recovery. 

[Eld. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 682, 
759-775 ; Dec. Dig. § 243.*] 

i. Masteb and Sebvant (§ 289*) — Injubies to Seevant— Intebpbetation— 
Question fob Court. 

Railroad rules, goveming the opération of trains, claimed to hâve been 
Tlolated by a servant, suing for injuries resulting from a collision, are 
to be Interpreted by the court, and not by the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 1127 ; 
Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by John T. Ship against the Chicago, Rock Island & Pacific 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded. 

Thomas S. Buzbee, for plaintiff in error. 
Ulysses S. Bratton, for défendant in error. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

CARLAND, District Judge. On September 13, 1907, at about 
half-past 8 o'clock in the evening, Ship was in the employ of the rail- 
way Company as a locomotive engineer, in charge of engine No. 1838, 
which was hauling an extra freight train of loaded and empty cars in 
the yards of the company at Argenta, Ark. While thus employed he 
saw ahead of him, about 200 or 250 feet, a dark streak, which he then 
supposed was caused by cars standing upon a side track. When he 
had approached within 60 feet of what had appeared to him as a dark 
streak, he discovered that one of a string of freight cars which were 
on a side track was on the main track ahead of him. He immediatelj 

•For other cases see same topic & i numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
174 F.— 23 
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shoved the brake valve into the emergency and jumped from the en- 
gine. In so doing he receivéd personal injuries, for which he recov- 
ered a j;udgtnent in the trial court. 

In his pétition he specified two grounds of négligence: A defective 
and insufficient headlight on the engine, and a failure on the part of 
thé rail way 'Company tb properly protect the box car on the main 
track with prpper lights., After Ship had jumped from the engine, a 
collision, occurred by the engine and train coming in contact with the 
box car. As a restilt of this collision, the box car, which was loaded 
with lumber; was badly torn up, and part of the lumber thrown into 
the next car behind it. Sèveral of the cars on the side track were 
derailed. The engine ran two or three car lengths after it struck the 
box car, theti jumped the track, and tumed sideways. Three cars be- 
hind the engine were derailed and torn from their trucks. One car be- 
hind the engine and one . jn front were broken up so badly that they 
had to be burned. The rules governing the movement of trains, under 
which Ship was working, were contained in a book of rules and a time- 
card. Rule 97 in the book of rules reads as follows: 

"Yard ' limita will be Indlcated by yard llmlt boards. Wlthln thèse yard 
limlts, yard engines may occupy main trucks protecting themselves agalnst 
overdue trains. Extra trains must protect themselves wlthin yard limlts." 

Rule No. 10 of the time-card reads as follows: 

"Trains must be under control when passlng through station yards, where 
engines are employed expecting, to flnd main track occupied." 

Ship knew he was within the Hmits of a yard of the company in 
which engines were employed, Argenta being a division point in réf- 
érence to freight traffic, and he also knew of the above rules. Upon 
thèse undisputed facts, counsel for the railway company requested the 
court to direct a verdict in its favor. The refusai of the court so to do 
is now assigned as error. We think the court ought to hâve grant- 
ed the request. The facts stated clearly show that Ship violated both 
of the foregoing rules made for his benefit, and therefore was guilty 
of négligence which directiy contributed to his injuries. The nonob- 
servance of thèse rules was négligence as a matter of law. Great 
Northern Ry. Co. v. Hooker (C. C. A.) 170 Fed. 154; Kansas, etc., 
V. Dye, 70 Fed. 34, 16 C. C. A. 604; St. Louis & S. F. Ry. Co. v. 
Dewees, 153 Fed. 56, 82 C. C. A. 190 ; Missouri, K. & T. Ry. Co v 
Collier, 157 Fed. 347, 88 C. C. A. 127 ; Nordquist v. Great Northern 
Ry. Co., 89 Minn. 485, 95 N. W. 332;. Scott v. Eastern Ry. Co., 90 
Minn. 135, 95 N. W. 892; Brown v, Northern Pacific Ry. Co. 44 
Wash. 1, 86 Pac. 1053. 

Rule 97 provided that extra trains within yard limits must protect 
themselves. Rule 16 provided that trains, when passing through sta- 
tion yards, must be under control expecting to find main track occu- 
pied. The physical facts that appeared as a resuit of the collision 
clearly show that the extra train did not protect itself, nor was it 
under control, expecting to find main track occupied. As in the case 
of Great Northern Ry. Co. v. Hooker, supra, decided by this court, so 
in this case, the trial court seemed to leave the interprétation of the 
rules above mentioned to the jury as matter of fact. In référence to 
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this practice the language used by Judge Van I>evantcr in the case 
last cited, is pertinent. 

"The trial court treated the Interprétation of the rules prescrlbing the 
plaintiff's duty In the premlses as a question of fact to be determlned by the 
jury. But we are of opinion that It was a question of law to be determlned 
by the court. Not only were the rules In the nature of a wrltten Instrument, 
but they eontaln no terms the meanlng of whlch was not made plain by them ; 
and, thls belng so, efCeet should hâve been glven to the gênerai rule that the 
Interprétation of a wrltten Instrument rests wlth the court, and not wlth the 
Jury. Bell v. Bruen, 1 How. 109, 183 [11 L. Ed. 89] ; Goddard v. Foster, 17 
Wall. 123, 143 [21 L. Ed. 589] ; Hlgglns v. McCrea, 116 U. S. 671, 682 [6 Sup. 
et. 557, 29 L. Ed. 764] ; Scanlan v. Hodges, 52 Fed. 354, 3 O. O. A. 113 ; Bowea 
V. Shand, L. R. 2 App. Cas. 455 ; 1 Labatt, Master and Servant, § 215. More- 
over, It Is held by thls court that the reasonableness of sueh rules Is to be 
determlned by the court as a question of law, and not by the jury as a ques- 
tion of fact. Kansas, etc., Co. v. Dye, 70 Fed. 24, 16 C. C. A. 604; Llttle 
Rock, etc., V. Barry, 84 Fed. 944, 28 O. C. A. 644 [43 L. R. A. 349]. See, also, 
Scott V. Eastern Ry. Co., 90 Minn. 135, 140, 95 N. W. 892 ; Balley's Personal 
Injuries, § 3325. And It would seem that by analogy a like holding should be 
made when the question Is one of Interprétation." 

Judgment reversed and new trial ordered. 



ILLINOIS LIFE INS. CO. v. TULLT, State Treasurer, et aL 

(Circuit Court of Appeals, Eighth Circuit November 13, 1909.) 

No. 2,744. 

1. Insurance (§ 4*)— Insubanck Companies — Spécial Deposits — Kansas 

Statutes. 

Laws Kan. 1871, p. 214, c. 93, regulatlng Insurance companies, as 
amended by Laws Kan. 1879, p. 225, c. 115, dld not requlre Insurance com- 
panies organlzed or doing business in the state to deposlt $100,000 of se- 
curltles wlth the State Treasurer as a condition to the doing of such 
business ; section 49 of the original act, whlch alone requlred such deposlt, 
being expressly repealed by the amendatory act 

[Ed. Note. — For other cases, see Insurance, Dec. IMg. $ 4.*] 

2. Insurance (§ 4*)— Oontboi. and Régulation— Mutdal Companies— Kan- 

sas Statutes. 

Laws Kan. 1879, p. 225, c. 115, relatlng to Insurance companies, and 
entitled "An act supplemental to and amendatory of chapter 93 of the 
Laws of 1871," must be construed In connection wlth the unrepealed por- 
tion of the act of whlch it was amendatory, and, as so construed, neither 
act applied to mutual or co-operative llfe Insurance companies having no 
capital stock. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 4.*] 

3. INSUKANCE (§ 4*)— CONTBOL AND REGULATION— SPECIAL DEPOSITS— KANSAS 

Statutes. 

Gen. St. Kan. 1901, § 3424, whlch was an embodlment of section 1 of 
the Insurance act of 1879 (Laws Kan. 1879, p. 225, c. 115), and the only 
statute "of the state requlring Insurance companies to deposlt securltlea 
with the State Treasurer, was expressly repealed by Laws Kan. 1903, p. 
511, c. 330, § 2, and under article 12, § 1, of the state Constitution, whlch 
provides that "corporations may be created under the gênerai laws, but 
ail such laws may be amended or repealed," such repeal was effective and 
operative as to any Insurance company organized under the lawB of the 
state and also as to their stockholders and poliey holders, and such com- 

*For other cases aee same topic & S NtrMBEB in, Dec. & Am. Digs. 1907 to date, & Eep'r Indexe* 
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... panles were no longer required to make suct deposlts or to malntaln fle- 
posits previously made undèr the repealed provision. 
[Ed. Note.— For other cases, see Insurance, Dec. Dig. § 4.*] 
! t INSUBANCE (§ 67^*) — Reinsukance of Life Policies — Constbuction o* 

CONTEACTS. , , j. 

, A Kansas œi^tual lîfe ins.urance company, then In the hands of trustées 
' , • appointed by à court, under authority of Laws Kan. 1903, p. 520, c. 336, 
and by a vote of Its policy hôlders, accepted a proposition made by com- 
plainant, an Illinois stock company, to reinsure its policies, and in accord- 
ance therewith a contract was entered into and embodied in a decree of 
tbe court for sucb relnsurance, and which provided as a condition thereof 
tha£ thè' trustées should assign and transfer to complainant ail tbe as- 
sets, seeurities, and property of every kind of the Kansas company; the 
decree also authorizing complainant to bring any suits necessary to re- 
duce sucb assets to its possession. At that tlme the Kansas company had 
a large amount in seeurities on deposit wlth the State Treasurer, but wap. 
not required by the laws of the state to maintain sucb deposit. HeJâ, 
that there vras nothing In the contract which obligated complainant to 
maintain such deposit; but, on the contrary, It was entltled to recover 
the seeurities from tbe treasurer, who had no authority of law to hokl 
them. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 679.*] 

5. Insurance (§ 679*)— Reinsubance of L'fe Policies— CoNSTKUCTioisf of 
Contract. 

Complainant life Insurance company reinsured the policies of a Kansas 
company which went Into liquidation, and by the contract beeame en- 
tltled to possession of ail the nssets of sucb company, including a largi» 
anjount in seeurities then on doposit wlth the State Treasurer of Kansas. 
but without authority of law.' Complainant wrote a letter to eacb policy 
holder, in which, among other représentations, It stated that such deposit 
wouia be niaintained. Ileld, that such s,tatenient did not estop it from 
* ■ afterward withdrawin'g the seeurities whether made before or after the 
contract, since, if be'ore, it was superseded by the contract which con- 
tainéd no such provision, and, if after, it was merely promissory or tbe 
statement of an Intention. 

[Ed. Note.^For other cases, see Insurance, Dec. Dig. § 679.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Ancillary bill by the Illinois Life Insurance Company against Mark 
Tully, Stàte Treasurer of the State of Kansas, and another. Decree 
for complainant. , , , 

Henry W/. Price and N. H. Loomis (Charles E. Gault, on the brief), 
for appellent. [ 
F. S. Jackson (C. C. Coleman, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER. 
District Judge. 

ADAMS, Circuit Judge. In 1903 the Illinois Life Insurance Com- 
pany, a corporation organized under the laws of that state, reinsured 
the policies of the Kansas Mutual Life Insurance Company, a corpora- 
tion organized under the laws of Kansas, and beeame the purchaser at 
a jùdicial sale, madé in a suit to wind up the affairs of the latter com- 
pany, of ail its assets. By the decree confirming the sale the assets 
were required to be turned over and delivered to the purchasing com- 

*For other cases eee same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pany, which was authorized and empowered to institute further pro- 
ceedings if necessary to secure possession of them. The total value of 
the assets purchased was $775,085.01 as then ascertained and deter- 
mined. Aniong and included in them were notes seciired by mortgag-e 
on real estate and otherwise, amounting to $552,824.40, which had been 
before then deposited by the Kansas Company with the State Treas- 
urer of that state under a claim that they were lawfully required to be 
kept there. 

In 1905 the Illinois Company, being advised that the claim for the 
rétention of those assets, which the treasurer continued to assert, was 
unwarranted, obtained leave of court in the main case to file this ancil- 
lary bill against the State Treasurer and the State Superintendent of 
Insurance to secure their possession, and also the possession of about 
.$27,000 more of securities which had been deposited with the treasurer 
after the purchase was made. 

The case was submitted to the trial court on the facts disclosed by 
the bill and answer, and a decree was entered dismissing the bill on 
the merits. From this decree complainant appeals. 

Presumptively the owner of personal property is entitled to its pos- 
session, and, as' it is conceded that the Illinois Company acquired title 
to the securities in question as a part of the assets purchased by it, the 
burden is on the treasurer to make good his claim to their possession. 
In the assertion of his claim lie contends : First, that the Kansas Com- 
pany was required by the laws of Kansas to make and maintain the de- 
posits, and that the purchasing company took title thereto subject to 
that requirement; second, that irrespective of any légal liability the 
Illinois Company by the provisions of its contract of purchase under- 
took to maintain the deposits ; and, third, that by reason of a circular 
issued by it to induce the policy holders of the Kansas Company to 
accept the provisions of the reinsuring contract the Illinois Company 
is estopped from denying its duty to maintain the deposits. 

The Kansas Company was originally organized as a mutual or co- 
opérative insurance company under and pursuant to the laws of that 
state. On June 25, 1891, it deposited securities of the value of $100,- 
000 with the State Treasurer under the supposed requirement of an 
act entitled "An act to establish an insurance department in the state 
of Kansas, and to regulate the companies doing business therein," ap- 
proved March 1, 1871, and known as chapter 93 of the Laws of 1871 
(Laws Kan. 1871, p. 214, c. 93). Afterwards the Kansas Company 
continued to deposit securities from time to time with the treasurer in 
amount equal to the net présent value of the policies issued by it pur- 
suant to the supposed requirement of section 1 of "An act supplemental 
to and amendatory of chapter 93 of the Laws of 1871," approved 
March 11, 1879 (Laws Kan. 1879, p. 225, c. 115). The amount so de- 
posited, together with the first-mentioned sum, makes the aggregate of 
$552,834.46 which had been deposited before the reinsurance contract 
was executed. 

A most casual reading of section 48 of the act of 1871, relied upon 
as authority for the first-mentioned deposit, discloses that it required 
no deposit whatever of any securities with the State Treasurer. It 
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dealt exclusively with the amount of capital and the character of in- 
vestments ' which an insurance company was required to hâve before 
engaging in business. The next section (49) did require the deposit 
of $100,000 of securities with the State Treasurer as a condition to 
doing business in the state ; but that section was expressly repealed by 
section 4 of the act of 1879. There was therefore no law requiring ei- 
ther the original deposit or rétention of $100,000 of the securities in 
question. 

The treasurer's right to retain possession of the balance of the se- 
curities is predicated upon the act of 1879. Does that act justify his 
claim? It was, as stated in its title, "An act supplemental to and 
amendatory of chapter 93 of the Laws of 1871," and its provisions 
must therefore be read and interpreted in the light of ail the unre- 
pealed provisions of that act. The act of 1871 was a gênerai law cre- 
ating an insurance department and regulating ail insurance companies, 
life and fire* doing business in the state. It does not seem to hâve 
contemplated or provided for the organization or régulation of mu- 
tual or co-operative life insurance companies. The act concerned cor- 
porations with capital stock only. This is apparent by the provisions 
of its sections 45, 46, 48, and 78. Section 45 prescribes that life in- 
surance companies organized under the act shall open their books for 
subscription to their capital stock. Section 46 provides what shall be 
donc after the capital stock has been subscribed. Section 48 provides 
that no life insurance company shall be formed or continue in business 
without a capital of at least $100,000 and unless the full amount of its 
capital stock shall hâve been in good faith subscribed, and by sec- 
tion 78 it is expressly enacted that : 

"Tlie provisions of thIs act shall not apply to life insurance companies or- 
ganized on the co-operative plan." 

It being conceded by the pleadings that the Kansas Company was a 
mutual or co-operative company, it was therefore presumptively not 
subject to the provisions of the act of 1871, as amended by the act of 
1879, requiring the deposit of securities with the State Treasurer, 

But if, by the true interprétation of those statutes, the company was 
required to make the deppsits of securities in question with the State 
Treasurer, we think that requirement was superseded in 1903 by the 
adoption of the act relating to insurance, approved March 6th of that 
year. Laws Kan. 1903, p. 511, c. 330. By section 2 of that act, sec- 
tion 3424, amongst others of the General Statutes of 1901, was ex- 
pressly repealed. The last-mentioned section was word for word the 
same as section 1 of the act of 1879, which alone provided for the de- 
posit of any securities with the State Treasurer. It was a mère em- 
bodiment of that act in the General Statutes. 

The resuit is that the act of 1879, which required not only the de- 
positing of the securities, but imposed the duty upon the treasurer to 
hold them, was repealed before the contract of reinsurance involved in 
this case was made. It would unnecessarily prolong this opinion to en- 
ter into a discussion of the statutory provisions made for the security 
of policy holders existing at the timC of the repeal of section 3424. 
It answers our' présent purpose to observe that the repeal manifests a 
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clear législative purpose to change the former policy of the state and 
to discontinue the requirement for a deposit of securities with the State 
Treasurer whether that requirement concerned stock companies or 
mutual companies or any other kind of company whatsoever. 

But it is contended that, notwithstanding the repeal of this law, the 
policy holders existing at the time had acquired a vested interest in 
the securities being held by the treasurer which could not be affected 
by the repeal. 

Whatever their right in this regard may hâve been, it was conferred 
by the statute and by it alone. The Constitution of the state in force 
at and before the passage of the act of 1879 provided (article 12, § 
1) that: 

"Corporations may be crented iiiider tlie gênerai laws ; but ail sueh laws 
may be amended or repealed." 

Policy holders of a mutual Insurance company stand in relation to it 
much like the stockholders of a stock company to their corporation. 
They are its members. They are not an independent third party, but 
are its living and acting members by and through whom the corporate 
entity acts, and it is only in an académie and technical sensé that they 
are diiïerentiated in theory from the corporation itself. To hold that 
a législative régulation of insurance companies, which the exigency of 
a given time or condition of things requires should be changed, cannot 
be modified or changed without the consent of their members, would 
practically defeat ail such législation. The state which gives them 
being would become powerless to regulate them. 

The constitutional power of the Législature to repeal the law in 
question must, in our opinion, be held to constitute a condition subject 
to which not only the Kansas Company accepted its corporate exist- 
ence, but also subject to which its members entered into relations with 
it. The latter must hâve contemplated the possibility of an amendment 
or repeal of any law afïecting their rights when they accepted their 
policies just as much as the former did when it accepted its life from 
the state. The following cases are determinative or illustrative of this 
proposition: Wright v. Minnesota Mutual Life Ins. Co., 193 U. S. 
657, 34 Sup. Ct. 549, 48 L. Ed. 833 ; Venner v. United States Steel 
Corp, (C. C.) 166 Fed. lOlS; Rosenplaenter v. Providence Sav. Life 
Assur. Soc. (C. C.) 91 Fed. 738 ; Life Assurance Society v. Welch, 20 
Kan. 633; People v. New England Mutual Life Ins. Ce, 36 N. Y. 
303 ; Boswell v. Security Mut. Life Ins. Co., 119 App. Div. 733, 104 
N. Y. Supp. 130. 

Our conclusion therefore is that, whatever be the true interprétation 
of the prior laws with respect to mutual insurance companies, the ob- 
ligation to make or maintain the deposits was effectually superseded 
by the act of 1903, and as a resuit there was no statutory obligation 
in force at the time the reinsurance contract was made requiring either 
the making or rétention of the deposits in question obligatory either 
upon the Kansas Company or upon the Treasurer of the State of Kan- 
sas. 

But it is contended that the charter of the Kansas Company was 
amended in 1883 pursuant to the provisions of section 73 of the act of 
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1871, and that ît was thereby brought within and made subject to ail 
the provisions of that act including the amendment of 1879, requiring 
the deposit of securities with the treasurer. That section is as fol- 
lows: 

"Any Ufe insurance company formed under any law of thls state, may 
amend its charter or articles of incorporation * * * so as to be entitled 
to àll tlie privilèges and subject to ail the régulations of this act." 

As already observed, the distinguishing feature of insurance compa- 
nies organized or operated under the provisions of that act was that 
they should hâve a capital stock. In order therefore to corne within 
the purview of the enabling statute, the amendment of the charter 
should bave provided, among other things, for the création of capital 
stock. 

Certainly no express provision of that kind is found in the amended 
charter before us, and there are many indications that it was never 
intended by its f ramers that their company should hâve any capital 
stock, or that its members should incur any of the liabilities incident to 
its possession. 

The Constitution of the state of Kansas (article 13, § 2) provides 
that : 

"Dues from corporations shall be secured by individual liability of the 
Rtoclvholders to an additional amount equal to the stock owned by each stocli- 
holder," etc. 

Article 8 of the amended charter provides that: 

"No member of this corporation, except the offlcers and agents thereof, shall 
be held personally liable for the losses of or clalms against the corporation, 
and such ottieers and agents shall be severally liable only for losses arlsing by 
reasou of their own respective neglect or misconduct." 

Hère is a distinct and unqualified disclaimer of a liability imposed 
by the Constitution of the state upon stockholders or corporations hav- 
ing capital stock. 

Again, article 2 of the amended charter provides that: 

"This corporation shall posséss and enjoy ail powers, privilèges and fran- 
chises belonging to, and shall be subject to ail restrictions, régulations and 
obligations resting upon corporations, organized or existlng under the act 
passed by the législature of the state of Kansas entitled 'An act to establish 
an insurance department in the state of Kansas, and to regulate the eompanies 
doing business tlierein,' which act took efCect March 24, 1871, and ail acts 
passed or to be passed, in amendment thereof or supplemental thereto, so far 
as applicable to the organization and nature of a mutual life insurance asso- 
ciation." 

Hère is found a clear and distinct disavowal of any purpose to 
change from a mutual to a stock company. 

The Kansas Company, after the adoption of its amended charter, still 
remained a mutual or co-operative insurance company as before, and 
as such was by the express provisions of the law, as well as by its nec- 
essary implications, not subject to the requirement to deposit any se- 
curities with the state treasurer. 

Did the contract of reinsurance obligate the Illinois Company to 
maintain the deposits with the treasurer ? 

We must approach a discussion of this question in view of the law 



ILLINOIS LIFK INS. CO. V. TULLT. 361 

as already declared ; that there was no légal liability on the part of the 
reinsured company to make or maintain the deposits, and in determin- 
ing the force and meaning of the contract the decree of court authoriz- 
ing and confirming it, as well as the vvritten document itself, should 
be considered. 

At the time of negotiating the contract, the Kansas Company was 
in the hands of trustées appointed by the court below in a proceeding 
instituted for the purpose of annuling a former reinsurance contract, 
made between it and the Kansas Union Life Insurance Company and 
to secure a reorganization of the first-mentioned company; and the 
proceedings, resulting in the contract of reinsurance now under con- 
sidération, were had in that case. 

By section 3 of an act of the Kansas Législature entitled "An act 
relating to mutual or co-operative life insurance companies," approved 
March 10, 1903 (Laws Kan. 1903, p. 531, c. 336), it was provided that : 

"Wbenever the directors of any mutuftl or eo-operatlve life Insurance com- 
pany or association organized under the laws of the state of Kansas shall 
deem it to the best interests of the policy holders to suspend business, it may 
secure propositions froin other solvent life insurance corporations authorized 
to do business in the state of Kansas, whether foreign or domestic, and wheth- 
er companies possesslug a capital stock or organized on the mutual plan, to 
reinsure Its policies, that upon securing such proposition or propositions the 
same shall be formulated and the substance transmitted by mail to each pol- 
icy holder, and a regular or spécial meeting of the policy holders shall be 
called for the purpose of determining whether snid company shall go into 
liquidation, and also of votlng upon said proposition of reinsurance. If at 
such meeting two-thirds of the number of the holders of outstanding policies 
of such company or association shall vote, either in person or by proxy, to go 
into liquidation and to accept any one of said propositions for reinsurance, 
the board of directors may niake a contract in accordance therewith, and 
upon due exécution thereof transfer and turn over to the said reinsuring cor- 
poration so much of the assets of said mutual or co-operative insurance com- 
pany or corporation as are enihraced in said proi)osa] or contract as consid- 
ération therefor; providod. that any dissentlug iiolicy holder may withdraw 
his équitable share of the assets of said corporation in lieu of accepting said 
reinsurance contract. * * * " 

By section 4 of that act it was provided : 

"That if any mutual or co-operative life Insurance company or association 
Is now or shall hereatter be in the hands of reeeivers or trustées appointed 
by any court of compétent jurisdiction, the said reeeivers or trustées shall 
exercise the functions and perform the duties of directors as prescribed by 
section 3 of this act and exécute the contract therein referred to." 

The parties to that suit invoked the provisions of this law to bring 
about a liquidation of the Kansas Company and a reinsurance of its 
policies. The trustées exercising the function of directors, as author- 
ized by section 4, invited and received propositions from other compa- 
nies, including the Illinois Company, which was an old line stock 
company. The substance of thèse propositions was transmitted by 
mail to each policy holder, and aftervvards at a meeting duly called 
and held it was resolved, by a vote of more than two-thirds of ail of 
them, to go into liquidation and accept the reinsurance proposition of 
the Illinois Company. The équitable share of the assets belonging to 
the dififerent policy holders was ascertained by actuaries appointed for 
that purpose, and the contract was duly executed and deHvered. Any 
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dissenting policy holder had the right to and did withdraw his équita- 
ble share of the assets instead of accepting the reinsurance provided 
by the contract. 

Acting on the assumption that it had lawfully amended its charter 
in 1883, the Kansas Company thereafter ceased to do business on the 
assessment plan as it had done before and undertook to convert its 
policies into fixed or level premium policies with participation in sur- 
plus earnings, and the practice of assessing premium notes given by 
the members to nieet death losses, which before then had prevailed, 
was abandoned. An organization without capital stock unwarranted 
by law, as already seen, resulted; but, whether warranted or unwar- 
ranted, it, acting as a de facto corporation, issued certain classes of 
policies and undertook in considération of the receipt of certain premi- 
ums in cash to insure the lives of individuals. 

It was in view of this condition of things, doubtless, that the fol- 
lowing covenant was inserted in the reinsurance contract : 

"And It Is further nnderstood aud agreed that the IlUnols Life Insurance 
Company shall not interpose any défense to any irollcles issued by the Kansas 
Mutual Life Insurance Company, commonly known as the Old Line Level 
Premium Légal Reserve policies, or policies of any other klnd or class, which 
are not wlthin the terms of chapter 131 of the Laws of 1885 upon the ground 
of the lack of power of the Kansas Mutual Life Insurance Company to issue 
the same." 

For the purposes of this case we find it unnecessary to give spécial 
attention to the différent classes of policies or the peculiar rights and 
privilèges accorded to each class. They were ail reinsured by the Illi- 
nois Company, and the payment of them, whether issued lawfully or 
unlawfully, was tha considération for the transfer of the assets to the 
Illinois Company. The obligation of the latter company with respect 
to maintaining the deppsits in question with the treasurer dépends, not 
upon the rights of individual policy holders, but upon what it agreed 
to do in that respect in and by the reinsuring contract. 

The deposits then amounted to about five-sevenths .of ail the assets 
sold to the Illinois Company, and it would seem, if such a substantial 
part of them were not to be actually delivered to the purchaser, but 
were to be detained in the custody of an officer not authorized by law 
to hold them as we bave already determined, and therefore not respon- 
sible on his officiai bond for them, that it was such an important fea- 
ture of the transaction as naturally would be specifically provided for 
în the contract. But the contract is silent on this subject. That is 
not ail. In explicit language it requires the trustées of the Kansas 
Company "to transfer to said Illinois Life Insurance Company, imme- 
diately, by delivery thereof and by proper deeds of assignment and 
transfer, ail the assets, money, notes, bonds, mortgages, stocks, se- 
curities, judgments, choses in action, real property and property of 
every kind and character and wheresoever situated, belonging to said 
the Kansas Mutual Life Insurance Company on the day this contract 
goes into efïect." Again, it provides that it shall go into effect and 
be binding "only when ail the transfers, assignments, and deliveries 
herein mentioned shall hâve been duly made, and not before." Again, 
the decree in which the contract is bodily incorporated authorized the 
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pnrchaser to bring suit or suits for the collection of claims due to the 
Kansas Company "and to take any lawful action whatever to realize 
upon or to reduce to its control or possession, the assets transferred to 
it, as aforesaid." 

Applying ail the tests known to the law for ascertaining the inten- 
tion of contracting parties, which is the final and conclusive criterion 
for determining the true construction of a contract, it cannot be doubt- 
ed that the true intent and meaning of the reinsuring contract vyas to 
give the right of immédiate possession of the deposits in question to 
the Illinois Company. 

As a step in the reinsuring process marked out by the provisions 
of section 3 of the act of 1903, supra, to which resort was had in this 
case, the Kansas Company was liquidated. Its obligations under the 
law ceased. The Illinois Company not only assumed the obligations 
and duties specified in the reinsuring contract, but ail other obligations 
and duties imposed upon foreign corporations by the laws of the state 
of Kansas as well as those incumbent upon it incident to its own créa- 
tion and existence under the laws of the state of Illinois. 

It was an old line stock company, and as such afïorded a security 
for its policy holders différent but no less effectuai than the mutual 
company was required to do by the laws of Kansas. Its capital and 
surplus, the deposit of $100,000 which the law of Illinois required to 
be kept intact with the State Treasurer of that state, and other stat- 
utory provisions for the security of its policy holders, together with the 
visitorial and corrective subjection of the company to the commission- 
er of insurance of the state of Kansas, ail furnished such protection 
to its policy holders as rendered unreasonable the requirement that a 
large part of its assets should be sequestered in a foreign state and 
made subject to the burden of its taxation and control. In view of 
this ample provision for their security, the policy holders of the Kan- 
sas Company with great unanimity devoted the équitable value of their 
share of the assets belonging to their own discredited company to the 
purchase of new insurance in the solvent and reliable Illinois Company. 
This was donc according to a scheme which their officers had devised 
and which they had approved. The transaction amounted to a com- 
plète novation of the obligations of the Kansas Company. It was re- 
leased from liability, and the Illinois Company assumed that liability 
on terms proposed to and accepted by the policy holders. Neither 
the law of Kansas nor the contract in any rational interprétation of it 
required the rétention of the deposits in question, and they afford no 
authority for the treasurer's présent contention. 

This brines us to the last proposition of the treasurer, namely, that 
the Illinois Company is estopped from denying its obligation to main- 
tain the deposits with him by reason of a certain circular letter alleged 
to bave been "made and prepared" by the Illinois- Company. That 
letter is as follows : 

"Chicago, June 20, 1903. 

"Dear Sir: The Illinois Mfe Insurance Company begs to aunouuce that In 
pursuance of the acceptance of its proposition to assume and reinsure the pol- 
icles of the Kansas Mutual Life Insurance Company by the unanimous vote 
of a meeting of the policy holders héld on the 17th day of June, 1903, the re- 
Insurance of the Kansas Mutual Life Insurance Company by the Illinois Life 
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Insurance Company was pérfected, and you are therefore now a policy holder 
of the minois Life Insurance Company. Under tbe terms of the contract of 
reinsurance, your policy is assumed by the Illinois Life Insurance Company 
and will be carried out as provided in said contract of reinsurance without 
snhjecting you to any médical examinatlon and without change of your pol- 
icy. In other words, you retain your old policy. The Illinois Life will in- 
crease the importance of the Topeka otHce, and will make it the médium of 
loaning largely of the company's assets upon Kansas farm mortgages. The 
présent Kansas mortgage loans will be continued, and they, together with the 
addltional loans eontemplated, will make the Topeka office the most impor- 
tant office of the eompany in fiolnt of mortgage investments. The assets uow 
on deposit with the Treasurer of the State of Kansas for the protection of 
the reserve on outstanding policies will be continued, and the amount of this 
deposit will be increased from time to tlme, so that the entlre reserve on reg- 
Istered policies may be maintained intact. The sworn statement of the Illi- 
nois Life to the variovis Insurance departments shows its net admitted assets 
on Deceinher 31st last were over $4,(K)0,0€0, and its Insurance in force over 
$30,000,000. In Aprll, 1903, this eompany was examlned by the Kansas In- 
surance department, and its statemenl;s verifled and approved. By the rein- 
surance of the Kansas Mutual, its policy holders are given the additional se- 
curity of the entire assets and surplus of the Illinois Life, thus securing their 
policy eontracts beyond ail peradventure. The consolidation of the business 
of the two cojnpanies will resùlt in snving in salaries, state license fées, taxes 
and, pther expansés, amountlng to many thousands of dollars per year. So 
that thfe consolidation of the two compahies will greatly redound to the ad- 
Vantage of ail the policy holders. It will be the aim and désire of the man-| 
agement of the Illinois Life .Insurance Company to please its policy holders,; 
because Ijts primary purpose is their protection and welfare, and the manage-l 
ment will always deem it a pleasui-e to receive sueh suggestions for the bene-, 
fit of the Company as may be presented by its policy holders. As an évidence 
of the reinstirance which has been effected, we heg to inclose herèwith ourj 
formai certlficate of reinsurance, which you will please attach to your policy 
and sign and return to this office, in the inclosed stamped envelope, and re-[ 
ceipt therefor. 

"Respectfully yours, Illinois Life Insurance Company." 

It mtist be assumed from the undispitted allégations of the answer 
that this letter was distributed to the policy holders of the Kansas' 
Company ; but when it was so distributed, with référence to the time 
of complète novation of liability from the Kansas Company to the 
Illinois Company on the policies of the former eompany, does not ap- 
pear. 

As far as this record discloses, the letter was not sent to or did not 
reach any of the policy holders before they had irretrievably surren- 
dered their claim against the Kansas Company and accepted the ob- 
ligation of the Illinois Company. They therefore could not hâve 
changed their position in reliance upon it. 

The law is well settled that a party, in order to invoke an estoppel 
by reason of the conduct of another, must hâve acted upon material 
représentations made by the latter at a time and under circumstances 
when he had a right to rely upon them, and must hâve been injured 
as a conséquence of such innocent and justifiable reliance. The treas- 
urer, assuming to act in the interest of the policy holders, invokes 
such an estoppel to protect himself in the rétention of the deposits. 
The affirmative therefore was on him to establish ail the facts enti- 
tling him to the protection of this principle. He does not seem to hâve 
done it. 
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But passing tliis somewhat technical aspect of the subject, and con- 
ceding, but not finding, that the circular was distributed amongst the 
policy holders dum fervet opus, and that they had the circular be- 
fore them while considering the proposition o£ the Illinois Company 
(and this is as broad an assumption as the facts of the case under 
any aspect could warrant), would the dissémination of such a circular 
under such circumstances estop the IlHnois Company from now tak- 
ing possession of the deposits in question? 

We think not for two reasons : First, because the représentations 
contained in the circular were not représentations of fact, but were 
expressions of intention concerning the future policy of the Com- 
pany. The circular first assumed a complète and finished novation by 
the policy holders. It says : 

"You are therefore now a policy holder of the Illinois Life Insurance Com- 
pany. * * * Your policy is assumed. * * * As an évidence of the re- 
Insurance which has been effected, we beg to inelose herewith onr formai cer- 
tlfieate of reinsurance, which you will please attach to your policy and sign 
and return to this office. * * *" 

It then proceeds to state what the company expects to do. It says : 

"It will be the aim and désire of the management of the Illinois Life In- 
surance Company to please its policy holders. » * * The consolidation of 
the business of the two companies will resuit in saving in salaries, state II- 
cense fées, taxes and other expenses, amounting to many thousands of dol- 
lars per year. * * * The Illinois Life will increase the Importance of the 
Topeka office, and will make It the meâium of loaning largely of the com- 
pany's assets upon Knnsas farm mortgages. ïhe présent Kansas mortgage 
loans will be continued, and they, together with the additional loans eontem- 
plated, will malte the Topeka office the most important office of the company 
in point of mortgage investments." 

In the midst of such promissory statèments as thèse is found the 
one relied upon by the treasurer, as f ollows : 

"The assets now on deposit with the Treasurer of the State of Kansas for 
the protection of the reserve on outstanding pollcies will be continued, and 
the amount of this deposit will be lucreased from time to time, so that the 
entire reserve on registered policies may be maintained intact." 

It cannot be doubted that ail the other représentations are so 
clearly of future intentions and purposes as to form no basis for the 
doctrine of estoppel. The promise to "aim to please" the stockhold- 
ers and to "increase the importance of the Topeka office," and other 
like things, formed a species of innocent buncombe and pretension 
upon which no right of action could be predicated, and we think the 
représentation relied upon is of the same gênerai character, and in 
its interprétation the maxim noscitur a sociis ought to apply. It was 
only the expression of a présent intention liable to be changed as cir- 
cumstances and the future interests of the company might from time 
to time require. 

Estoppel cannot be predicated upon mère promises, expressions of 
intention, expectation, hope, or belief. 

In the case of Farwell v. Colonial Trust Co., 147 Fed. 480, 78 C. 
C. A. 32, this court had under considération the rescission of a con- 
tract based on alleged false représentations. In other words, a right 
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was there asserted bf kindred nature to that wliich is now invoked. 
Wè there, speaking by Judge Sanborn, said: 

"Thé subject of such misrepresentatlons must be the existence or iionex- 
istence of facts at the time the statements were made. Neither promises, 
iior prophecies, nor expressed opinions or bellefs, concernlng future events 
or conditions, will- sustaln a rescission of a contract or a sale." 

In Jackson v. Allen, 120 Mass. 64, 79, Mr. Justice Gray, then Chief 
Justice of the Suprême Judicial Court of Massachusetts, speaking for 
that court, said : 

"To cons,titute an estoppel In pals, it is essential that the défendant should, 
by Word or act, hâve represented the fact to be différent from what he now 
attempts to show it to hâve been. Mère disappointment In expectation, or 
breach of promise or covenant relating to the future, cannot constltute an es- 
toppel In pais." 

In Insurance Company v. Mowry, 96 U. S. 547, 34 L. Ed. 674, Mr. 
Justice Field, speaking for the Suprême Court, said : 

"An estoppel from the représentations of a party can seldom arise, except 
where the représentation relates to a matter of fact — to a présent or past 
State of thlngs. If the représentation relate to something to be afterwards 
brought Into existence, it wlU amouut only to a déclaration of intention or of 
opinion, liable to modiflcation or abandonment upon a change of clreumstan- 
ces of \vhich neither party can hâve any certain knowledge. The only case in 
vvhich a représentation as to the future can be held to operate as an estoppel 
is where it relates to an intended abandoninent of an existlng right, and is 
niade to influence others, and by which they hâve been induced to act." 

In Sawyçr v. Prickett, 19 Wall. 146, 23 L. Ed. 105, it is said: 

"It is diflicult to ses how an action or a défense can be based upon promis- 
sory représentations of the character we hâve consldered, and we are of the 
opinion that they were the expressions of hopes, expectatlons, and bellefs, 
and that neither party understood, or had the right to understand, that they 
were to be recelved as statements of facts which any one was bound to make 
good, or upon which the valldlty of the subscrlption should dépend." 

Bigelow, in his work on Estoppel ([5th Ed.] p. 574), says: 

"The représentation or concealment must, in the second place, like a récital, 
in ail ordinary cases hâve référence to a présent or past state of thlngs ; for, 
if a party make a représentation concernlng something in the future, it must 
genei-ally be either a mère statement of Intention or opinion, uncertaln to the 
knowledge of both parties, or it will come to a contract, with the pecullar 
conseiiuences of a contract." 

The "peculiar conséquences" just referred to undoubtedly mean 
that the contract, if made, would merge the représentations which 
might hâve induced its exécution. 

The second réason why the dissémination of the circular cannot 
sustain the treasurer's contention is this : On the assumption, which 
we are now ihdulging, that the circulars were distributed before the 
policy holders had finally determined to accept the reinsurance and 
while the negotiations to that end were pending, we are confront- 
ed with the well-established légal principle that the contracts as final- 
ly concluded superseded ail the former représentations on the subject. 

Mr. Justice Fiéld, in Insurance Company v, Mowry, supra, made the 
following observation : 

"But the doctrine (of es.toppel) has no place for application when the state- 
ment relates to rights depending upon contracts yet to be made, to which the 
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person complalnlng Is to be a party. He has It In hls power In such cases 
to guard in advance agaiust any conséquences of a subséquent change of in- 
tention and conduct by the persoii with whom he Is dealing. For compliance 
with arrangements respectlng future transactions, parties must provide by 
stipulations in their agreements when reduced to writing. The doctrine car- 
ried to the extent for which tlie assured contends in this case would subvert 
the salutary rule that the written contract must prevail over previous verbal 
arrangements, and open the door to ail the evils which that rule was intended 
to prevent." 

We think the doctrine of that case has pertinent application to this. 
Whether the deposits amounting to nearly ail the assets of the Kan- 
sas Company should be retained in the possession of the treasurer as 
security for the policy holders of that state was, as now appears in 
this case, a matter of grave concern and importance to them. Yet 
when two-thirds of the policy holders approved the reinsurance con- 
tract as proposed by the Illinois Company, and when the balance 
of them accepted a novation of the old company's obligation and took 
their insurance from the Illinois Company pursuant to the terms of 
the contract, instead of taking (as they might hâve done) their équi- 
table share of the assets of the Kansas Company, they thereby deter- 
mined that, notwithstanding the want of any provision in the con- 
tract of reinsurance for the treasurer's rétention of the deposits, they 
would avail themselves of the reinsurance as proposed by the Illinois 
Company. They had opportunity to détermine their action in view 
of the fact that there was no provision requiring the rétention of the 
deposits by the treasurer and did so. To hold that they can now avail 
themselves of the représentations contained in the circular, to enforce 
an obligation which in their final contract they made no provision for 
and were content without, would destroy the sanctity and conclusive- 
ness of the written contract and open it to considérations which were 
the subject of negotiation, but which were not deemed important 
enough to embody in the concluded contract. This cannot be done. 

We hâve assumed, as was apparently done below, that the treas- 
urer was the trustée for or stood in such privity with the policy hold- 
ers as to be entitled to make any défense to this action which they 
might hâve made had they been made parties to it. But in view of 
the conclusions already reached that he is a mère volunteer, a bailee 
assuming to act without authority of law or contract, it is question- 
-able if he can invoke for his justification in this case any of the rights 
of the policy holders. But as it is unnecessary to décide this we re- 
frain from expressing any opinion concerning it. 

The decree of the Circuit Court must be reversed, and the cause re- 
manded, with directions to enter one in favor of the complainant as 
prayed for. 



,368^ |174 FEDERAL EEPORTBB/ 

, .;, BBJSEiKEE et al, V. MOORB.f 

{0rcutt Court of Appèals, Eighth Circuit November 13, 1909.) 
No. 2,862. 

1. Appeal AND Eerob (§ 1097*)— Rbview— Subséquent Appeals— Fokmeb Dé- 

cision AS Law of Case. 

Where a case bas been once talîen to the Circuit Court of Appeals on a 
wrlt of errdr and determined, and remanded for a new trial, the décision 
of such court on ail questions of law becomes the law of the case, and a 
second wrlt of error brlngs up for review nothing but the proceedings had 
ODÎ thé second trial, reçjulrlng a considération of new évidence or a différ- 
ent fetate of f acts. 

{Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4358- 
4308; Dec. Dig. §1097.*] 

2. Appeaij and Ehkob (§ 274*)-— Revibw— Instbuctions. 

Ao exception to an instruction based on a spécifie ground does not pré- 
sent for review by an àppellate court the question whether the instruction 
was erroneous for a différent spécifie and seiparate reason. 

[Eid. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1631- 
1645; Dec. -Dig. §274.*] : 

3. TendeeCÎ 29*)— Question roB JuBT. 

In an action for toreachlof a contraet for purchase of land by plaintlff 
from défendants, where plalutilï made a tender of performance which was 
npt accepted,. but def enflants. reîused to say that it was rejected, and the 
. évidence was coiifllcting'as to whether they afterward ofCered to accept it, 
thé quéstioii whether plâintiffl képt the tender good for a reasonable tlniei 
was one for the jury. . '. 
• [Ed. Note. — For other cases, see Tender, Dec. Dig. § 29.*] 

4. TeNdéb' (I 14*)— SuFFiciENCT— Conditions. 

, Under an exeeutory eohtract for the purchase of land by plaintlff from 
défendants, an offer by plaintlff to perform. by tendering the cash and 
notes called for by the contraet In pàyment for the land, coupled with a 
detnand for a conveyance and a statemerit that, unless the deeds were then 
delivered, plaintlff would consider the tender refused, was not such a 
■ conditional'' tender as to be Ineffective. 

[Ed. Noté. — For other cases, see Tender, Cent Dig. |§ 33-3S; Dec. Dig. 
§ 14.*] 
Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action by Charles É; Moore against Thomas, L. Beiseker and 
Charles H. Davidson, Jr. Judgment for plaintlff, and défendants 
bring error. ; Affirmed. 

This was an action at law broiight by Moore, défendant in er- 
ror, against Beiseker and Davidson, to recover damages for a breach 
of a contraet to convey land, situated in McLean county, N. D. The 
complaint set forth, in hœc verba, the contraet sued on, together with 
the facts and correspondence in great détail relied upon by the plain- 
tlff in support of his cause of action. A demurrer was interposed to 
it by the défendants and sustained by the Circuit Court, and, from' 
the judgment rendered in favor of the défendants thereon, the plain- 
tlff took his wrlt of error. After a patient examination of the com- 

•For other cases see same topio & § ntjmbeu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearing denied December 23, 1909. 
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plex facts presented and légal principles invoked, we reversed the 
judgment and directed a new trial of the action. Moore v. Beiseker, 
147 Fed. 367, 77 C. C. A. 545. Subsequently an answer was filed, 
the case went to trial before a jury, and a judgment resulted in favor 
of the plaintifif for $6,754.50. To reverse this judgment, the présent 
writ of error is prosecuted. 

Guy C. H. Corliss (Robert G. Morrison, on the brief), for plaintiffs 
in error. 

A. R. Molyneux and E. C. Herrick (Maher & Herrick, on the brief), 
for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). It was 
settled by the judgment in the former case as elucidated by the opin- 
ion rendered that, by reason of the peculiar facts and circumstances 
surrounding the parties at the time the contract was made and the 
action of the parties then and subsequently taken in the way of per- 
formance, the limit of 30 days fixed for such performance by the 
contract was waived. 

According to its provisions, which are set forth at length in the 
former opinion, the défendants were fîrst required to deliver to the 
purchaser complète abstracts of title to the lands, and the purchaser, 
after ta.king 10 days to examine the sarae, was required to take the 
next step towards performance by tendering the cash payment which 
was to be one-thircl and notes secured by mortgage on the land con- 
veyed for the balance or two-thirds of the purchase priée. Acting 
on the construction of the contract which they had adopted, abstracts 
were from time to time furnished by the vendors, dis satisfaction of 
one kind or another was found with them, and corrections were made 
until the latter part of August, 1902, when satisfactory abstracts of 
title to 8,829.08 acres were furnished to the purchaser. The parties 
then agreed to close the deal so far as thèse lands were concerned, 
and proceeded to do so. While arranging to consummate their con- 
veyance, a controversy arose with respect to the time when interest 
should begin to run on the notes to be given for the deferred portion 
of the purchase price. The vendors claimed that it should run from 
December 21, 1901, because the contract provided that the notes should 
each be dated December 31, 1901, and ail should draw interest at the 
rate of six per cent, per annum until paid. The vendee contended that, 
in view of the waiver of the time limit and the delays in furnishing 
satisfactory abstracts of title, interest should run only from the time 
of actual performance, and that the earliest possible date, fixed by 
the standard he suggested, was September 1, 1902. 

Whether it was the fault of the plaintifï or not which occasioned the 
delay in furnishing the abstracts and whether the defects in them 
complained of by plaintifï from time to time were defects in own- 
ership, title or otherwisç, within the exact purview of the stipula- 
tion of the contract in that regard, or whether the contract was in- 
divisible so as to require a purchase of ail the lands described in them, 
174 F.— 24 
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if any (questions learnedly argued by def endant's counsel), , are quite 
immaterial in view of the fact that the parties did away with ail 
thèse questions when they proceeded to the exécution of their con- 
tract as practically construed by them. As said in the former opin- 
ion, they then treated it as "a recognized, subsisting contract obliga- 
tory upon both, whereby the one-third of the purchase money for the 
acres thus accepted was to be paid and deeds and mortgages exchang- 
ed." Abstracts of title were furnished, and they treated them as de- 
livered to the plaintiff in e?cecution of the contract obligation in that 
respect, and proceeded to close the deal so far as those lands were 
concerned. Many of the contentions of défendants' learned counsel 
are in manifest disregard of the contemporaneous construction which 
the parties placed upon the contract, and fall well within the gênerai 
denunciation of such things expressed by Judge Philips in the opin- 
ion in the former case. As the parties brushed many of the ques- 
tions now minutely argued by défendants' learned counsel away, so 
will we ; and, as many of those now argued were settled by the former 
judgriient and hâve become the settled law of the case, we will come 
directly to the new things involved in this writ of error about which 
there was a real controversy. 

There do not seem to hâve been any very serious différences be- 
tween the parties until September, 1902. The défendants had then 
furnished, as already stated, satisfactory abstracts of title for 8,829 
acres of land, and the parties had agreed to proceed immediately to 
the exécution of their contract so far as those lands were concerned, 
leaving the balance in abeyance to be dealt with as fast as abstracts 
of title could be perfected. Between August 29th and September 
IBth some correspondence and personal interviews were had by the 
parties concerning the time when interest should begin to run on the 
deferred payments ; but they failed tp agrée. The plaintiff finally 
determined that the notes evidencing the deferred payments should 
bear interest only from the time défendants were ready to, and did, 
convey the lands to him, and proceeded to act accordingly. He was re- 
quired to take the next step in the way of performance of the con- 
tract in order to put the défendants in default (Michigan Home Col- 
ony Co. V. Tabor, 141 Fed. 332, 72 C. C. A. 480), and on September 
l<Sth made a tender of the cash payment due on the lands and also 
of notes bearing interest from September 1, 1902, secured by mort- 
gage to évidence the deferred payments, and demanded a convey- 
ance of légal title by the défendants which was refused. If plain- 
tiff was right in his général contention about interest, the date of 
September Ist fixed by him from which interest should run is prob- 
ably as libéral to the défendants as the facts in the case warrant. 

It is conceded by the défendants that upon the theory that plain- 
tiff was bound to pay interest only from the Ist of September, 1902, 
and on the theory that the number of acres tendered for, to wit, 
8,829, was correct, a sufficient aniount of cash and sufficient notes for 
the deferred payments were tendered by him. 

Four objections, however, are made to the tender: First, that the 
notes should hâve borne interest fron\Pecember 21, 1901, instead 
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of September 1, 1902; second, that the tender was însufficient, in 
that it did not embrace cash or notes for about 136 acres of land which 
were found on that date not to hâve been included within the aggre- 
gate of 8,829 acres, reported by défendants to be ready for convey- 
ance; third, that plaintiff nullified the tender of performance after 
it was made by faihng to keep it good a reasonable length of time 
for the défendants to accept; and, fourth that the tender was a condi- 
tional one, conditioned upon the surrender to the plaintifï of défend- 
ants' daim to interest upon the deferred payments. 

We will take up thèse objections in the order stated; but, before 
doing so, we shouJd remember that this is not a case of tender to 
extinguish a debt or stop interest, but is rather an offer of perform- 
ance by one party to a contract containing mutual and dépendent cov- 
enants, requisite to put the other party in default. 

Were the défendants entitled to the interest demanded? This very 
question framed in the same words précèdes its careful discussion in 
the former opinion. It was then answered in the négative, and that 
would seem to be conclusive of the présent inquiry. But learned 
counsel for défendants say it was not conclusive, because, using his 
own language, "the décision proceeded upon the theory of default 
of the défendants and not upon any considération of the contract 
itself." 

We do not construe the opinion as adjudicating merely that by 
reason of défendants' wrongfui default in the matter of furnishing 
abstracts of title interest could not be exacted. That is quite too 
narrow and constricted a view of the opinion taken as a whole. What- 
ever was said in the discussion of the subject of interest was said 
after we had determined the true meaning of the contract not only in 
the light of its own terms, but in the light of the contemporaneous 
construction put upon it by the parties themselves. It was in view 
of the contract so construed by the parties, and not as a penalty for 
a default, that we held that no interest accrued to the défendants until 
actual performance by them in the way of transferring the title. 

It is also suggested that the proof taken at the trial below disclosed 
a State of facts différent from that disclosed in the complaint which 
was alone before the court in the former case and that this fact im- 
pairs or destroys the force and effect of that judgment as the law of 
the case. We find nothing, however, to justify such contention, A 
careful comparison of the proof found in this record with the show- 
ing made by the complaint and exhibits in the former case convinces 
us that no new fact of any substance or materiality is now presented 
for our considération. 

The rule is firmly settled that, after a case has been once brought 
hère and decided and remanded for a new trial, a second writ of error 
brings up for review nothing but the proceedings had on the second 
trial. Ail questions of law determined on the first writ of error become 
the law of the case both for the trial court and for this court on the 
second writ of error, Roberts v. Cooper, 20 How. 467, 481, 15 L. Ed. 
969 ; Panama Railroad v. Napier Shipping Co., 166 U. S. 280, 284, 17 
Sup. et. 572;» Illinois v. Illinois Cent. R. Co., 184 U. S. 77, 23 Sup. 

• 41 L. Ed. lOOi, 
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Ct. 300, 46 L. Ed. 440; Guaranty Co. of North America v. Phénix 
Ins. Co., 124 Fed. 170, 174, 59 C. C. A. 376 ; Montana Min. Co. v. 
_St._ Louis Min. & Mill. Co., 147 Ped. 897, 78 C. C. A. 33. This rule, 
it is true, prevails only when the second record présents substantially 
the same facts as tlie first. Inasmucli as tlae purpose of remanding a 
cause for a new trial is to enable parties to produce further compétent 
testimony, it is manifest that, when new and material évidence is pre- 
sented on the second trial, the law applicable to the new state of facts 
must be decided. 1 Herman on Estoppel and Res Judicata, § 115 ; 
Elston V. Kennicott, 52 111. 272; Crotty v. Chicago G. W. Ry. Co. (C. 
C. A.) 169 Fed. 593. 

But this rule cannot be employed as a pretext to secure a re-exami- 
nation of the questions actually settled before. As said by Mr. Justice 
Grier, in Roberts v. Cooper, supra : 

"To allow a second writ of error or appeal to a court of last resort on the 
same questions which werfe open to dispute on tlie flrst would 1er cl to eîidless 
litlgatlon. * * * There would be no end to a suit if every obstiuate lltl- 
pcant could, by repeated appeals, compel a court to listen to criticisuis on tlieir 
opinions or speculate on chances from changes in Its niembers." 

Our conclusion is that we are foreclo'sed by the law of the case from 
opening anew the question when interest began to run on the deferred 
payments. . We held on the first writ of error that a tender by plaintifE 
of notes bearing interest from September 1, 1902, was ail that was re- 
quired of the vendee ; and to that we now adhère. 

Did the tender or offer to perform by plaintifF fail to put défendants 
in default because it did not include cash and notes for 136 acres of 
land? It is conceded that plaintiff was in no way at fault in this mat- 
ter. Through error of défendants' agents employed to prépare the ab- 
stracts the number of acres in a certain section was incorrectly stated. 
It having been the duty of défendants to first présent abstracts to plain- 
tiff. showing title to lands which they could convey, he had a right to 
act upon the showing made by the abstracts as furnished. He did so, 
and made his tender of performance for the fuU number of acres 
shown by the abstracts presented to him. No objection was made to the 
tender on the ground of discrepancy in acreage. In fact, no such dis- 
crepancy was known to either party until after the tender of perform- 
ance by plaintiff. A suggestion of it was made by a third person later 
in the day, and learned counsel for défendants admit that, as plaintiff 
acted in good faith and was misled by the mistake of the abstractor, 
défendants could take no advantage of that mistake; but they insist 
that the duty rested on plaintiff as soon as a discrepancy was sug- 
gested to make a reasonable effort to ascertain the amount of it and to 
renew his tender of performance later. The only way this question is 
brought to our attention as a matter of law is by an exception to a 
refusai of the court to instruct a verdict in favpr of the défendants, 
based in part on the alleged ground that plaintiff failed to offer per- 
formance as to those 136 acres. The evidence'that the tender was for 
à less number of acres than it ought to hâve been, and that the same 
was known, or could hâve been known, to the plaintiff before he pro- 
ceeded to put défendants in default, was vague and uncertain, and not 
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sufficiently spécifie or clear to justify the court to pass on its effect as 
a question ci lavv. It présentée! a question of fact to be determined by 
the jury under proper instructions. The court therefore committed 
no error in not peremptorily instructing a verdict as requested. It is 
again contended that the court erred in charging the jury as follows : 

"To siimmai'ize tlie case, sentlenien, I charge you as a matter of law that 
Mr. Moore tpndei-(>(l to the defendant.s on the 18th of Septemher ail that they 
were eiititled to receive under the contract, and that if his teiider was niade in 
good faith and he continned for a reaponahle tlme ready and able and wililng 
to deliver to the défendants that which he tendered, and the défendants 
failed to corne forward with an offer to accept the same, and to i)erforiu the 
contract on their part, then the défendants hâve violated thelr contract, and 
the plaintiff is entitled to recover." 

Counsel for the défendants interposed the following exception : 

"We except to that portion of the charge that charged the Jury that the 
tender was sufficieut, and in that connection insist that the question should 
be suhniitted to the jury as far as the interest is concerned as a question of 
fact as to whether the défendants exerclsed reasonable diligence in gettlng 
out abstracts and perfecting titles." 

This charge and exception had manifest référence to the disputed 
question of interest, which had always been the chief bone of conten- 
tion between the parties, and, if they had any référence to the deficien- 
cy of acreage, they were so obscure as not to afïord the basis for re- 
view. They at best for the défendants contained two subjects — one 
interest and the other discrepancy of acreage. "When an exception 
is reserved to a charge which contains two or more disputed or separa- 
ble propositions, it is the duty of counsel to direct the attention of the 
court to the précise point of objection." "The rule is that the matter of 
exception shall be so brought to the attention of the court before the 
retirement of the jury to make their verdict as to enable the judge to 
correct any error if there be any in his instructions to them." Mobile 
& Moritgomery R. R. Co. v. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 28 
L. Ed. 527. The rigid enforcement of this rule, not only conduces 
to the orderly administration of justice, but is a considération spe- 
cially due to trial judge» who hâve no other opportunity for correct- 
ing an inadvertent remark or erroneous statement of law, without 
granting a new trial and incurring the delays and expenses incident 
thereto. 

The exception under discussion did not comply with this rule. The 
court's attention was not called to the efifect of any discrepancy in 
acreage in any such clear and distinct way as to enable it to correct its 
charge in that particular, if it had seen fit to do so. 

Did the plaintifif nullify his tender of performance after it was made 
by failing to keep it good a reasonable length of time for défendants to 
accept? The answer to this question dépends upon the proof. One 
important matter of différence and only one had up to that time arisen 
between the parties, and that related to the time interest should begin 
to run on 'he note. The parties apparently had become irreconcilable 
on this question. Défendants had expressed themselves ready and will- 
ing to perform if interest should be allowed from December 31, 1901, 
and not otherwise ; and the plaintifif had ofïered to perform if interest 
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should run only from September 1, 1903, and not. otherwise. This 
contention had been fought to a finish. Neither was willing to yield 
an inch, and the plaintiff was about to take the requisite légal steps to 
put défendants in default. It is therefore, in view of this crucial and 
well-understood différence, that we must approach a considération of 
the présent question. The évidence is in narrow compass. Plaintiff 
testified that he said to Beiseker, when he offered the mone)' and notes, 
"I demand my deed. This money is yours. Hère are the notes and 
mortgage. I, hâve complied with my contract, and I demand my deed 
for thèse lands"; that Beiseker did not reply, and that he said, "You 
refuse do you to give me my deed" ; that Beiseker said, "I do not re- 
fuse to do anything" ; that he, Moore, then said, "You don't give me 
my deed and by your not giving me the deed when I tender you what 
is yours you do refuse to give the deed" ; that Beiseker said nothing 
more, but walked away ; that Moore then gathered up the money and 
the notes and left the room ; that, after he had reached the door of the 
room where the tender was made, he again called Beiseker and again 
tendered him the money and demanded his deed; that Beiseker said 
nothing, but walked away and left him. The foregoing is the substance 
of Moore's testimony on the subject. Beiseker did not contradict this 
testimony in any material respect, but testified that towards the evening 
of that day, after he and Moore had been in conférence for two or 
three houfs discussing the subject, he told Moore he was willing to 
waive his légal rights as he understood them, and to acçept the tender 
made in the morning and asked Moore to stay over another day and 
close the deal. This is flatly denied by Moore, who testified that 
Beiseker made no such proposition, but only asked him the question 
whether he would close on the terms of the tender, if he, Beiseker, 
would téléphone to one Ross who represented Davidson, his co-owner, 
and see if Ross would guarantee that his client Davidson would con- 
sent to the closihg on the terms of the tender. 

This testimony, taken with ail the other évidence on the subject 
which we hâve carefully considered, is not so conclusive as to justify 
us in declaring as a matter of law that the offer to pèrform was not re- 
jected by the défendants or was not held open long enough by plaintiff 
to enable them to détermine their course in view bf it. The évidence 
was contradictory in itself and susceptible of diverse inferences, which 
well justified its submission to the jury under proper instructions. 
This was done, the court saying, in substance, that the plaintiff could 
not make a captions tender to the défendants for the mère purpose 
of casting them in a suit for damages ; that he was bound to keep his 
offer good for a reasonable length of time in order that the défendants 
might make whatever examinations and calculations were necessary to 
détermine its sufficiency, and enable them to offer to perform the con- 
tract on their part ; that, if the défendants by what they said or did 
signified to plaintiff as a reasonable man that they rejected the tender, 
that would constitute a breach of contract on their part. The court 
then told the jury in view of what took place in the afternoon that if 
Beiseker then offered to waive his légal rights and accept the tender 
and to téléphone to Ross and hâve him çome up and close the deal, 
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and, if plaintiff declined to accept that offer, such fact, if it be a fact, 
destroyed and nullified his former ofifer of performance. The court 
summarized this charge as f ollows : 

"To summai-ize the case, gentlemen, I charge you as a matter of law that 
Jlr. Moore tendered to the défendants on the 18th day of September ail that 
they were entitled to receive under the contract, aud if his tender was made 
in good faith, and he continued for a reasonable time ready, able, and willing 
to deliver to the défendants that which he tendered, and the défendants 
failed to corne forward with an offer to accept the same. and to perform the 
contract on their part, then the défendants hâve violated their contract and 
the plaintiff is entitled to recover. On the other hand, if the plaintiffs ten- 
der was not made in good faith, or if the plaintiff withdrew frora the tender 
or failed to stand ready, able. and willing for a reasonable time to deliver the 
things tendered to the défendants upon their delivering to him a deed, then 
this tender was insnfflcient and he is not entitled to recover." 

This was a fair présentation of the issue to the jury, so fair even 
that there was no exception taken to it by either party and it became the 
law of tlie case. The finding of the jury in favor of the plaintiff in 
the light of this charge conclusively answered the question we are now 
discussing, in the négative, that the plaintiff did not nullify his tender 
of performance by failure to keep it good a reasonable length of time 
for défendants to accept. 

Was the tender of performance by the plaintiflf so conditioned as 
to render it ineffectuai to put défendants in default? It must be and 
is conceded that, as this was an executory contract containing mutual 
and dépendent covenants to be simultaneously performed, the plaintiff 
had a right to demand a conveyance of the land as a condition on which 
alone he would pay the cash and deliver the notes. Michigan Home 
Colony Co. v. Tabor, 141 Fed. 332, 336, 72 C. C. A. 480, and cases 
cited. And we think this was in effect ail that was donc by him. 

The tender of performance after specifying the cash, notes, and 
mortgages, which were offered, proceeds as follows : 

"That said cash, notes, and mortgage are hereby tendered to you In pay- 
ment of the amount due for the said lands * • * under the said contract 
and in accordance with the terms thereof, and I hereby demand of you the 
delivery to me of a deed of conveyance of ail said lands * * * as pro- 
vided for In said contract. You are further hereby notifled that unless you 
now deliver to me said deeds for said lands and carry ont said contract there- 
for, as herein required, I shall conslder said tender as refused by you and 
shall proceed accordingly. ïhe said cash, notes, and mortgage being tendered 
to you herewith subject to said conditions." 

It is contended that the tender was accompanied by a fatal condi- 
tion that the défendants should yield or abandon their right to later 
litigate the disputed question of interest. Even if such was the true 
import of the tender, why was it bad? It was not, as already ob- 
served, a tender of money to extinguish a debt or stop the running of 
interest where the strict rule of unconditionality applies; but it was 
an offer of performance by one party, when both were bound to per- 
form mutual covenant obligations simultaneously. In such cases either 
party may tender performance on condition that the other will perform 
his covenant obligation and do that which he is legally obligated to do. 
Such a condition does not vitiate the tender. Kennedy v. Moore, 91 
lowa, 39, 43, 58 N. W. 1066 ; Johnsion v. Cranage, 45 Mich. 14, 7 
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N. W. 188; Frenser v. Dufrene, 58 Neb. 433, 78 N. W. 719; Cass 
V. Higenbotam, 100 N. Y. 248, 3 N. E. 189, and cases cited. There- 
fore, if the tender was made conditional upon défendants surrender- 
ing their daim of interest, the condition was one wliich the plaintifï 
had a right to make. It called upon the défendants to do their recipro- 
cal duty, and perform the légal obligation resting upon them under a 
true interprétation of the contract. 

We conclude that plaintifï's oflfer of performance was sufïicient to 
put the défendants in default notwithstanding any or ail of the ob- 
jections made to it. Other questions are argued by défendants' learned 
counsel to which we bave given careful considération, but their solu- 
tion cannot affect the proper détermination of this case, and we there- 
fore refrain from discussing them. 

The learned trial judge followed closely in the track laid down in 
our former opinion, and, treating that as the law of the case, we find 
no réversible error. 

The judgment is therefore aiifirmed. 

SANBORN, Circuit Judge (dissenting). I am unable to agrée to 
the resuit in this case, but, as I concur in the statements of the law in 
the opinion of the :majority and my dissent results from a différent 
view of the pleadings and the évidence, it will be unprofitable to enter 
upon any discussion of the case or to do more than to state the con- 
clusions which the record has forced upon my mind. 

1. The contract provided for the sale of ,14,250 acres of land for 
$76,180, one-third cash and two-thirds in notes and mortgages, which 
should be dated and should draw interest from December 21, 1900. 
and that the vendors mi-ght substitute other lands in lieu of any of 
those described in the contract to which the title failed. The ven- 
dee, Moore, claimed and alleged in bis complaint that in August, 1901, 
the parties agreed that the contract should be so changed that it should 
stipulate (1) that 8,029.08 acres of the land should be conveyed forth- 
with, that the vendors should perfect title to and convey the remainder 
of the lands described in the contract subsequently ; and (2) that tîie 
notes and mortgages for the 8,029.08 acres should be dated and should 
draw interest from September, 1901, instead of from December 21, 
1900. And he also alleged that the vendee tendered payment for the 
8,029.08 acres according to thèse alleged modified ' terms of the con- 
tract. The former opinion of this court was rendered on a demurrer 
to this complaint which admitted thèse modifications of the agreement 
and this court held that the pleading stated a good cause of action. 
But since that décision and opinion an answer has been interposed 
which denied that the original contract was ever so modified that the 
parties agreed that any of the notes and mortgages should be dated or 
should draw interest from any date subséquent to December 21, 1900, 
or that the vendor should perfect title to the remainder of the lands de- 
scribed in the complaint instead of substituting others when titles 
failed, or that a divided exécution of the contract should be made on 
thèse modified terms. Writings were introduced in évidence which 
in my judgment conclusively proved, when taken in connection with 
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ail the other évidence in the case, that the vendors never agreed to any 
such modifications. And because when this case was formerly before 
this court there seems to me to hâve been an admission that the modifi- 
cations of the contract claimed were made, while now that averment is 
denied, and ail the évidence to my mind conclusively establishes that 
those modifications were not made, the former opinion is not in my 
view the law of the case as it now stands. 

2. Because the record has forced my mind to the conclusion that it 
contains no substantial évidence that the agreement that the notes and 
mortgages should be dated and should draw interest from December 
21, 1900, has ever been changed, because no tender of such notes or 
mortgages was ever made, because the évidence seems to me to estab- 
lish conclusively that in addition to the 8,029.08 and the 136 acres men- 
tioned in the opinion of the majority, there were 640 acres to which 
the vendors had shown abstracts of title, because the tender was sud- 
denly made to one of the vendors in the city of Minneapolis while the 
other was out of that city, its acceptance involved the release of sub- 
stantial and bénéficiai terms of the contract and the vendee refused to 
keep the tender good for a time sufficient to enable the vendor in Min- 
neapolis to confer with his co-owner and get liis consent to such a re- 
lease, the tender was in my opinion captious, inadéquate, and futile. 

Thèse are the reasons why I hâve been unable to bring my mind to 
a concurrence in the resuit in this suit. 



MISSOURI, K. & T. RT. CO. v. FOREMAN et al. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1909.) 

No. 2,904. 

1. Death (§ 41*)— Action for Wronqpul Death— Parties— Aekansas Stat- 

UTE. 

Mansf. Dig. Arlj. 1884, § 5220 (Ind. T. Ann. St. 1899, § 3431), in force in 
Indian ïerritory prior to its admission as a state, gives a riglit of action 
for wroiigful death where tliere are no personal représentations to the 
helrs at law of the deceased person, and provides that the amount recov- 
ered shall be for the exclusive benefit of the widow and next of kin, "and 
shall be distributed to such widow and next of kin in the proportion pro- 
Tided by law in relation to the distribution of Personal property left by 
persons dying intestate ; and in every such action, the jury may give such 
damages as they shall deem a fair and just compensation wUh référence 
to the pecuniary injuries resnlting from such death to the wite and next 
of kin of such deceased person." Held, that while, under such statute, 
tBere can be no recovery unless pecuniary loss is shown to the widow or 
next of kin, where a person killed left as his only heirs at law under the 
statute his wife and mother, the mother was a necessary party plaintiff, 
even though she may not hâve individually sustained any pecuniary loss 
through his death. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. §§ 50-58; Dec. Dig. 
§ 41.*] 

2. Masteb and Servant (§ 205*)— Masteb's LiIabilitt for Injury to Servant 

—Evidence op Négligence. 

The fact of an accident in which a railroad employé is Injured carries 
with it no presumption of négligence on the part of the company; but, in 

•For other cases see same topic & S mumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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orale* io render It liable, some specifiç aet of négligence must be affirma- 
, tively shown. 

[Éd. Note. — For otlier cases, see Master and Servant, Cent. Dig. § 881 ; 
Dec. Dlg. % 265.*] 

S. Masteb and Sbbvant (§ 278*)— Master' s Diability for Injury to Servant 

— 0EFECTIVE EaILROAD CaBS. 

A frelght train on defendant's railroad brolte In two by the puUiug ovit 
of a drawliead of the car next tlie englne, wliieli was stopped about ten 
feet from the car ■wtile the englneer, piaintifPs intestate, vvho was con- 
ductor, and a bral^eman, were mailing a temporary attachment. While 
so at work, the engine moved bacli, and deceased wsls eaught betvveen It 
and the car and killed. PlaintifCs alleged two acts of négligence on the 
part of défendant: A defective air brake, whieh permitted the englue 
to move ; and a leaky throttle. But it appeared that the engine moved up- 
grade, and It was not shown that the lever was so set that it would move 
backward If started by the steam. The flreman was on the englue. Held, 
that in the absence of some évidence to show what In fact caused the 
engine to move, and that it was due to some aet of négligence on the part 
of défendant, It could not be held liable. 

TEd. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 9.54- 
972 ; Dec. Dlg. § 278.*] 

In Error to the Circuit Court of tiie United States for the Eastern 
District of Oklahoma. 

Action by Mary K. Foreman and Mary E. Foreman against the Mis- 
souri, Kansas & Texas Raiiway Company. Judgment for plaintiffs, 
and défendant brings error. Reversed. 

Clifford L. Jackson, for plaintifif in error. 

D. H. Wilàon and A. A. Osgood, for défendants in error. 

Before VAN DEVANTER. Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

POELOCK, District Judge. This action was brought to. recover 
damages for a death alleged to hâve occurred by reason of the négli- 
gent, wrongful acts of the raiiway company. The f acts are : 

Deceased was a freight conductor in the employ of défendant, en- 
gaged in running a freight train south on defendant's line of road from 
Parsons, Kan., to Muskogee, Okl. On the 5th day of August, 1903, 
when the train, composed of 12 to 15 ballast cars, had passed Russell 
Creek station, and when about seven telegraph pôles north of milepost 
No. 419 on defendant's line of road, the drawhead in the car next to 
the engine puUed out. At this time the crew in charge of the train 
consisted of deceased, as conductor, Miller, as engineer, Searcy, fire- 
man, Wyman, head, and Denham, rear brakemen. Passenger train No. 
4 was about due at this place, as was a freight train against which this 
train had a time order, which facts rendered it necessary for the crew 
in charge of the train to aet quickly and promptly in moving the train. 
When the drawhead pulled out, the engineer applied the brakes, stop- 
ped the engine, threw the reverse lever in the center of the quadrant as 
nearly as possible, got down from the engine, leaving it standing some 
eight or ten feet in front of the car from which the drawhead had been 
pulled out, and leaving the fireman in the cab on the engine. After 
ascertaining in what the trouble consisted, the engineer went back to 

•For other cases see same topic & § ncmber la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the engine, procured a chain with which to fasten the train to the en- 
gine in place of the broken drawhead. As deceased, engineer Miller, 
and front brakeman Wyman, were working between the rails chain- 
ing the car and engine together, the deceased being at the time on his 
knees assisting in passing the chain around the front axle of the car, 
f rom some cause the engine backed up, catching the deceased between 
the drawbar of the engine and the deadwood timbers of the car, from 
the eiïect of which his head was crushed, resulting in immédiate death. 
To recover damages for loss so sustained, this action was brought 
by the widow and next of kin, and the mother of deceased, jointly, 
against the railway company. The spécifie grounds of négligence 
charged in the pétition are thèse: 

"That the backing of said engine was the resuit of Its being out of repair 
and in an unsafe and dangerous condition, in this, that the air brake and ap- 
pliances controUing the same were out of order and leaky so that after being 
set the air brake would leak off and allow said engine to start and move; 
and in this, that the throttle of said engine was out of order and leaked steam 
to such an extent as to cause the engine to move after the steam valve had 
been closed so far as It could be closed in the condition it then was in, by rea- 
son vvhereof said eugine No. 490 was, and for several days before that had 
been, nnsafe and dangerous to use in aud about the handling and operating 
of a train of cars — ail to the knowledge of said défendant." 

While many errors are assigned and discussed, in the view we hâve 
taken of the case, we deem it necessary to notice but two : (1) The ac- 
tion of the trial court in denying the request made by défendant for 
an instructed verdict in favor of défendant and against the mother, 
Mary E. Foreman; (2) the refusai of the trial court to direct the ju- 
ry, on the entire case, to return a verdict in favor of the défendant. 
And of thèse in their order. Was the mother of deceased a proper or 
necessary party plaintiflf to this action ? 

It being the insistence of plaintiff in error in this regard, as deceased 
was contributing nothing toward the support of his mother at the date 
of his death, and had contributed nothing for 15 years last past, she 
had no reasonable prospect of receiving any aid or support from de- 
ceased in the future, therefore she suflfered no pecuniary loss by reason 
of his death, and no recovery can be had in her behalf and the request 
to so charge the jury should bave been sustained. 

The solution of this question dépends upon a considération of the 
act creating the cause of action. That act is section 5226, Mansf. Dig. 
Laws Ark. 1884 (Ind. T. Ann. St. 1899, § 3431), extended over the 
Indian country by Act Cong. May 2, 1890, c. 182, 26 Stat. 81, and reads 
as follows: 

"Kvery such action shall l)e brought by, and in the name of, the personal 
représentatives of such deceased person, and if there be no Personal repré- 
sentatives^ then the same may be brought by the heirs at law of such de- 
ceased person ; and the amount recovered in every such action shall be for 
the exclusive benefit of the widow and next of kin of such deceased person, 
and shall be distributed to such widow and next of kin, in the proportion pro- 
vided by law in relation to the distribution of personal property left by per- 
sons dying intestate : and, in every such action, the jury may give such dam- 
ages as they shall deem a fair and just compensation, with référence to tlie 
pecuniary injuries resulting from such death, to the wife and next of kin of 
such deceased person, Provided, that every such action shall be commeiiced 
within two years after the death of such person." 
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At the conimon law no right of action accrued to any one for an 
injury resulting in death. It was therefore the province of the législa- 
tive brahch of the government, state or national, to create such right 
of action, to confer it on such persons, to limit the recovery to such 
amount, and to distribute it to such persons under such limitations as 
in its wisdom seemed proper. The right of action created by this stat- 
ute is conferred first on the personal représentatives of the deceased. 
If, as in this case, there were no personal représentatives in existence, 
then the right of action may be exercised "by the heirs at law of such 
deceased person for the exclusive benefit of the widow and next of 
kin." There is in this statute no thought of punishment of the wrong- 
doer, and the recovery is limited to a just compensation for loss sus- 
tained by those for whose benefit the action is brought, and is to be dis- 
tributed to the widow and next of kin in the same proportion and the 
same rnanner as the law distributes personal property left by the de- 
ceased. Therefore, in order to ascertain on whom the law casts the 
right of action so created, we hâve only to détermine who the heirs at 
law of the deceased were at the date of his death, and, in order to dé- 
termine the amount of recovery, to ascertain what the pecuniary loss 
to the widow and next of kin was by reason of the death. For, if no 
such loss was sustained by those to whom the law would distribute 
the recovery when had, it is clear, in such case, there could be no re- 
covery. Swift & Co. V. Johnson, 138 Fed. 867, 71 C. C. A. 619, 1 L. R. 
A. (N. S.) 1161 ; Little Rock & Ft. Smith Ry. v. Townsend, 41 Ark. 
382 ; Fordyce v. McCantS, 51 Ark. 509, 11 S. W. 694, 4 L. R. A. 296, 
14 Am. St. Rep. 69; St. Louis, M. & S. E. Ry. Co. v. Garner, 76 Ark. 
555, 89 S. W. 550 ; Atchison, etc., Co. v. Brown, 26 Kan. 443. 

Section 2592, Mansf. Dig. Laws Ark. 1884 (Ind. T. A'nn. St. 1899, 
§ 1880), in force in the Indian country when this death occurred, pro- 
vides as follows : 

"If a husband die leaving a widow and no children, sucli widow shall be 
endowed of one-half of the real estate of which said husbaud died seised, and 
one-half of the personal estate, absolutely and in her own right." 

Section 2522 of the same laws (Ind. T. Ann. St. 1899, § 1820), in 
force, reads as follows : 

"When any pei-son shall die havuig title to any real estate of inheritance 
or Personal estate not disposed of nor otherwise limited by niarriage settle- 
ment, and shall be intestate as to such estate, It shall descend and be distrib- 
nted In parcenary to his kindred, maie and female, subject to the payment of 
his debts and the widow's dower, in the followlng nianner: First, to children 
or their descendants in equal parts. Second, if there be no children, then to 
the father, then to the mother ;' if there be no mother, then to the brothers 
and sisters or their descendants In equal parts." 

From which it becomes apparent in this instance both the widow and 
the mother of the deceased, who died without children or father liv- 
ing, were his heirs at law ; and as the right of action hère created, in 
the absence of personal représentatives, is cast upon the heirs at law of 
the deceased, no others can exercise such right. The right of action so 
created must be exercised by those on whom it is conferred, the heirs 
at law ; the amount recovered to be distributed when recovered to 
those for whose benefit the cause of action was created, the widow and 
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next of kin. As tlie mother is one of the heirs at law of deceased, and 
as the heirs at law alone, in the absence of personal représentatives, 
niay exercise the right to prosecute this action, the mother is a neces- 
sary party plaintifif, notwithstanding she may in her individual capacity 
hâve suffered no pecuniary loss by reason of the death of her son, and 
may in her individual capacity receive no part of any recovery that 
may be had. She acts hère in the capacity of plaintiff in the exercise of 
this right created by statute, not in her individual capacity as mother 
of deceased, but in her représentative capacity as one of his heirs at 
law. And she acts not for her individual benefit, but for the benefit 
of the widow and next of kin. In other words, the right to prosecute 
the action created by this statute, where none existed at the common 
law, is conferred upon and must be exercised by those acting in a rep- 
résentative, and not in an individual, capacity, and presumably to the 
end that the cause of action created might not fail for want of those 
in esse qualified to prosecute. 

In refusing the request preferred by défendant to instruct a ver- 
dict against the mother, Mary E. Foreman, and in favor of the défend- 
ant, there was no error, if there was évidence sufficient to warrant the 
jury in returning a verdict against the défendant in favor of plaintiffs. 

We shall therefore proceed to a considération of the remaining 
question. 

This being an action to recover damages for a loss sustained by the 
death of deceased, husband and son, by reason of the alleged wrong- 
ful and, négligent acts of défendant, it was incumbent upon plaintiffs, 
before such recovery could be had, to both allège and prove, not only 
the cause which operated to produce the death, but, also, that such 
cause had its origin in some spécifie and partjcular négligent act of the 
défendant, for the resuit of which it was legally liable. 

As said by Mr. Justice Brewer, delivering the opinion of the court in 
Patton v. Texas & Pacific Railway Co., 179 U. S. 658, 21 Sup. Ct. 275, 
45 L. Ed. 361 : 

"First. That while In the case of a passenger the fact of an accident cnr- 
rles with it a presumption of négligence on the part of the carrier, a presuiuj>- 
tipu which in the absence of some explanation or proof to the contrary is 
suîlicient tb sustain a verdict against him, for there is prima facie a breiich 
of his contract to carry safely (Stolves v. Saltonstall, 13 l'et. 181, 10 L. Kd. 
115; Railroad Company v. Pollard, 22 Wall. 341, 22 L. Etl. 877; Gleeson v. 
Virginia Midland Railroad, 140 U. S. 43.5, 443, 11 Snp. Ct. 850, 35 Ij. Ed. 458). 
a différent rule obtains as to an employé. The fact of accident carries with 
it no presumptioi! of négligence ou the part of the employer, aud it is an af- 
firmative fact for the injured employé to establlsh that the employer bas been 
guilty of négligence. Texas & Pacifie Railway v. Barrett, KiG U. S. 617, 17 
Sup. Ct. 707, 41 L. Ed. 1136. Second. That in the latter case it is not suffi- 
cient for the employé to show that the employer may hâve beeu guilty of nég- 
ligence ; the évidence must point to the fact that he was. And where the tes- 
timopv leaves the matter uncertain and shows that any one of lialf a dozen 
thiuft.i may hâve brought about the injurj', for some of which the employer 
is responsible and for some of which he is not, it is not for the jury to guess 
between thèse half a dozen causes and find that the négligence of the em- 
ployer was the real cause, when there is no satisfactory foundation in the 
testimony for that conclusion. If the employé is unable to adduce sufficient 
évidence to show négligence on the part of the employer, it is only one of the 
many cases in which the plaintiff fails In his testimony, and no mère sym- 
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pathy for the unfortunate victim of an accident justifies any departure froui 
settled rules of proof resting upon ail plalntifCs." 

In this case the fact that the engine, left by the engineer standing 
some eight or ten feet in front of the car from which the drawhead 
had been pulled ont, did back up quietly while deceased and others 
were between the rails f astening a chain to the axle of the car, and did 
in so backing up catch and kill deceased, is known to and admitted by 
ail; but the question presented for détermination is: What force 
operated to move the engine backward, and how was such force ap- 
plied? Before plaintifïs could be permitted to recover, they must hâve 
alleged in what this moving force consisted, and that it was applied 
because of some négligent act committed by défendant for which it 
was legally liable to plaintifïs. 

As has been seen, plaintiffs charge in their pétition such négligent 
act to hâve been committed by défendant in one of two ways: Ei- 
ther that défendant negligently permitted the air brakes and appli- 
ances to be and remain out of order and in a leaky condition, which 
caused the brakes to release and the engine to move backward ; or 
that the throttle of the engine was out of order and leaked steam to 
such an extent as to move the engine backward. 

If the efficient cause of the engine's backward movement originated 
in any act of the engineer himself, or of the fireman who remained on 
the engine, or in any other person, act, manner, or thing than those 
acts of négligence charged, plaintifïs may not recover, and it devolves 
upon the plaintifïs to establish one or both of the négligent acts chàrged 
against défendant was the efficient cause of the moving of the engine 
to the exclusion of ail others. 

The question now presented is : Did plaintiffs sustain the burden 
undertaken by them of producing évidence from which the jury was 
warranted in fînding either or both acts of négligence charged was the 
efficient and proximate cause of the engine moving to the death of de- 
ceased ? In other words, the évidence f ound in the record must return 
an answer to the question, What caused the engine to move ? And that 
answer, when returned, must find either the one or the other, or both, 
of the négligent acts of défendant charged to exist as a fact, and stldh 
iinding must be supported by the évidence, or the judgment entefed 
may not stand. 

Corning now to a considération of the évidence as bearing on the 
question presented, well-known and conceded physical facts must be 
considered and applied. There is in the record no contradiction of the 
fact that from milepost No. 419 on defendant's Une of road for a dis- 
tance of ten tel egraph pôles to the north the grade is an upgrade, the 
place where the accident occurred was about seven telegraph pôles 
north of milepost 419, the engine in question was running south, down- 
grade, at the place where the drawhead was pulled out, and the engine 
was stopped and left by the engineer when he went to assist in chain- 
jng the front car of the train to the engine. Suppose, then, it should be 
found to be true, as charged by plaintiffs, that the air brakes and ap- 
pliances were out of repair and leaked air sufficient to release the 
brakes from the engine. What, in the very. reason and nature of 
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things, must hâve happened when the engine, by the force of its own 
weight, moved ? In compliance with natural laws it must hâve moved 
downward and from the train, and not upward and toward it. 

Again, it is true, there is évidence in the record that the engine in 
question on the day of the accident leaked steam at the throttle ; but 
the extent of such leakage is not shown, more than that the engine 
moved. It is argued, however, from thèse premises, as the engine did 
leak steam at the throtUe, and as it did move backward, it will be pre- 
sumed the engine must hâve leaked steam to such an extent as to show 
the railway company négligent or it would not hâve moved backward. 
This, however, is simply reasoning in a circle without established 
premises or necessarily correct conclusion, and for this reason; The 
presumption is that défendant furnished an engine reasonably suita- 
ble for the work to be performed by it, with appliances in a reason- 
ably safe condition for use ; that is to say, it was not négligent in this 
regard. This presumption must be overcome by évidence before a re- 
covery can be had on this ground. 

Again, the process of reasoning hère employed is faulty and illogic- 
al, in that it bases the presumption of négligence on a presumption and 
not on an admitted or established fact ; whereas, a presumption of fact 
must be based on a known or established fact, and can never be 
founded on another presumption. United States v. Ross, 93 U. S. 
381, 33 L. Ed. 707; Manning v. Insurance Co., 100 U. S. 693, 25 L. 
Ed. 761; Looney v. Metropolitan Raiiroad Co., 300 U. S. 480, 36 
Sup. Ct. 303, 50 L. Ed. 564; United States, etc., Co. v. Des Moines 
National Bank, 145 Fed. 373, 74 C. C. A. 553. In Douglass v. Mitch- 
ell's Ex'rs, 35 Pa. 443, Mr. Justice Thompson stated the rule as fol; 
lows : 

"ïhat as proof of a fact the law permlts Inferenees from other facts, but 
does not allow presumptions of fact from presumptions. A fact being estab- 
lished. other facts may be, and often are, ascertalned by just inferenees. Not 
so with a mère presumption of fact. No presumption can with safety be 
drawn from a presumption ; there being no fixed or ascertalned fact from 
which an inference of fact might be drawn, none is drawn." 

See, also: Phila. City Pass. Railway Co. v. Henrice, 92 Pa. 434, 37 
Am. Rep. 699 ; Railway Co. v. Rhoades, 64 Kan. 553, 68 Pac. 58. 

Again, it is further shown by the same évidence that ail locomotive 
engines when in use leak steam- to a greater or less extent at the throt- 
tle. There fore, if this be true, the mère showing that this engine did 
leak steam at the throttle, without any showing of the extent, would 
not support the charge made. The fact is, it cannot be determined 
from the évidence in this case what caused the engine to move. Ail 
the witnesses testifying in the case having any actual knowledge of the 
condition of the engine at the time of the accident said it was in good 
condition. The engineer in charge of the engine, as a witness for 
plaintiffs, testified he set the brakes on the engine, threw the reverse 
lever, which controls the movements of the engine backward and for- 
ward, in the center of the quadrant on which it moves. The évidence 
further discloses when this lever is in the exact center of the quadrant 
the application of steam at the throttle will move it in neither direc- 
tion. When forward of the center, upon the application of steam, the 
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engine will move f orward ; or, if backward from the center, the engine 
will move backward. He f urther testified it is the duty of the engineer 
in stopping and leaving his engine to place the reverse lever in the 
center of the quadrant and set the brakes on the engine, and that he did 
this. As has been seen, if the air leaked, releasing the brakes, and the 
engine moved from its own weight, it would hâve moved forward not 
backward. If it moved from an application of steam to the cylinder 
throughleaky valves, the reverse lever was not left at the center of the 
quadrant, but must bave been left in reverse motion. However, there 
is no évidence in this record of the fact that the lever was left in re- 
verse motion. The contrary appears from plaintiffs' own testimony. 
And if the engineer, contrary to his express testimony, negligently left 
the lever in reverse motion, there can be no recovery in this case for 
two reasons : (1) Défendant, as a matter of law, is not liable for such 
négligence in this case ; (2) as such négligence is not charged, défend- 
ant was not required to meet it at the trial. 

The évidence f urther disclosed the regular engineer in charge of 
engine No. 490 was Guy Danforth. That on the day preceding the 
accident this engine, in charge of Danforth, puUing an empty freight 
north, took the passing track at Oswego station. That the train was 
separated at a street crossing running east and west across the pass- 
ing track to allow vehicles to pass. North of this street, attached to 
the engine, were some 16 to 18 cars. After the engine, with thèse cars 
attached, had been run north to clear the street crossing, had been 
stopped, and the engineer had climbed down from hîs engine, the en- 
gine with the cars backed up almost closing the gap made between 
the parts of the train at the street crossing. As shown from the rec- 
ord, this fact was given much weight by the trial court in refusing 
the request to instruct for défendant. However, Engineer Danforth 
testified, in regard to this transaction: That he left the engine in the 
reverse motion; that he released the air brakes in order to take up 
the slack of the train, and neglected to open the cylinder cocks and 
thus relieve the pressure in the cylinder heads, which started the en- 
gine in the act of backing up ; that it was his fault, and not any defect 
of the engine, that caused it to back up on this occasion. It also ap- 
pears that the passing track at this place was level or slightly down- 
grade to the south, from ail of which we are of the opinion the con- 
ditions présent on the 4th of August, the day preceding the accident 
in this case, were so différent in character as to throw no light on the 
situation out of which the death of deceased arose. 

Gonsidering ail the évidence found in the record, and giving to it 
ail just inferences derivable therefrom, in our judgment, it was impos- 
sible for the jury to détermine what caused the engine to move to the 
destruction of Foreman. Therefore the verdict returned is not sup- 
ported by sufficient évidence, and the court, in the exercise of sound 
discrétion, should hâve granted the request to instruct a verdict for 
défendant. Patton v. Texas & Pacific Ry. Co., supra, and cases cited. 

It follows the judgment must be reversed, and the case renianded 
for a new trial. 

It is so ordered. 
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TITLB GUARANTY & SURETX 00. v. GUARANTEE TITLB & TEUST (XX 
(Circuit Court of Appeals, Third Circuit November 29, 1909.) 

No. 31. 

1. STATTJTES (I 233*)— CONSTEUCTION— APPLICABILinr TO UNITED STATES. 

A statute Is not to be construed to apply to, or to aflfect, any righta ot 
the United States, In tlie absence of express words so provldlng. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. § 314 ; Dec. Dlg. 
I 233.*] 

2. BANKBtrPTCr (J 349*)— Subbogatiok (§ 7*)— Debts Entitled to Peiobitt— 

Debts Due United States— Rioht of Sueett to Subeogation. 

The provisions of Bankr. Act July 1, 1898, c. 541, § 64, 30 Stat 563 (U. 
S. Comp. St 1901, p. 3447), wlth respect to the payment of taxes and the 
debts which shall hâve priority In the distribution of a bankrupt's estate, 
do not lessen nor affeet the rlghts of the United States under Rev. St. § 
3466 (U. S. Comp. St. 1901, p. 2314), which provides that "whenever any 
person indebted to the United States Is insolvent * * * the debts due 
to the United States shall be flrst satlsfied," nor the right of a surety in 
a bond glven by the bankrapt to the United States who pays the money 
due on such bond to be subrogated to a "like priority" under the provi- 
sions of section 3468. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 349;* Subro- 
gation, Cent Dlg. ! 18; Dec. Dlg. § 7.*] 

8. Bankbuptct (§ 345*)— Peioeity— Statutes— Constbt;ction—"Pebson." 

The United States Is not a "person" vplthln the meaning of Bankr. Act 
July 1, 1898, c. 541, § 64, 30 Stat 563 (U. S. Comp. St 1901, p. 3447). 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 345.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335 ; vol. 
8. p. 7752.] 

Appeal from the District Court of the United States for the West- 
ern l3istrict of Pennsylvania. 

In the matter of the Pittsburgh Industrial Iron Works, bankrupt, of 
which the Guarantee Title & Trust Company was trustée. The Title 
Guaranty & Surety Company appeals from an order denying priority 
to its claim. Reversed. 

Walter Lyon, John P. Hunter, and George J. Shaffer, for appellant. 

R. T. M. McCready, for appellee. 

Samuel I. Spyker and Clément W. Flynn, for wage claimants. 

Before GRAY, BUFPINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Pittsburgh 
Industrial Iron Works, the bankrupt, was so adjudged on November 
21, 1907, and the Guarantee Title & Trust Company, its trustée, was 
thereafter elected. On October 8, 1907, the Title Guaranty & Sure- 
ty Company, hereafter called the "surety," became surety for the 
bankrupt on a bond to the United States conditioned that the bank- 
rupt comply with a bid for boilers it was f urnishing to the government. 
On acceptance of such bid by the government, the bankrupt defaulted. 
On June 2, 1908, suit was brought by the United States on the bond 
against the surety. Of this the trustée was duly notified and required 

•For other cases see same toplo & i ndmbkk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
174 F.— 25 
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to défend. On November 30, 1908, ji^dgment was recovered by the 
plaintifï against the surety for $5,018.50, with costs, and on Decem- 
ber 15, 1908, the surety paid such judgment. On December 26, 1908, 
the account of the trustée showing a balance of $9,440.89 was filed, 
and a decree was entered distributing said amount, after payment 
of expensès, to wage daims duly proved ; payment of which has not 
been made pending thèse proceedihgs. On December 39, 1908, the 
surety filed a pétition, setting forth the above facts, and alleging that 
under the acts of Congress the undertaking of the bankrupt became 
and was a debt to the United States entitled to priority over ail claims 
against the bankrupt, and, the surety having paid such debt to the 
United States, it became entitled under the acts of Congress to like 
priority. On December 30, 1908, formai proof of sûch preferred 
claim was made by the surety, and on January 5, 1909, it filed excep- 
tions to the decree of distribution. On March 17, 1909, the référée 
filed a report and opinion reported in 57 Pittsb. Leg. J. 254, wherein 
he refused to award priority to the surety over the wage claimants 
and dismissed the exceptions. Thereafter the court below on May 
29, 1909, following the opinion of the référée, confirmed the report. 
Thereupon the surety, assigning for error such action of the court, en- 
tered the présent appeal. 

The contention of the appellant is that the United States is given 
priority by Rev. St. § 3466 (U. S. Comp. St. 1901, p. 2314), over ail 
claimants for the debt owing to it. That statute provides : 

"Whenever any person indebted to the United States Is insolvent, or when- 
ever the estate of any deceased debtor In the hands of the exeentors or ad- 
miuistrators Is Insufficient to pay ail the debts due from the deceased, the 
debts due to the United States shall be tirst satlsfied ; and the priority hereby 
established shall extend as well to cases In which a debtor, not having suffi- 
dent property to pay ail his debts, makes a volnntary assignment thereof, 
or in Which the estate and efifects of au absconding, coneealed or absent debtor 
are attached by process of law, as to cases in which an act of bankruptcy Is 
committed." 

And that like priority is given to the surety for such debt by Rev. 
St. § 3468 (U. S. Comp. St. 1901, p. 2314), which is: 

"Whenever the principal in any bond given to the United States is insolvent, 
or whenever such principal, being deceased, hls estate and effects which came 
to the hands of his execuf or, admlnistrator or assignée, are insufficient for the 
payment of his. debts, and in either of such cases any surety on the bond, or 
the executor, administrator or assignée of such surety pays to the United 
States the money due on such bond, such surety, hls executor, administrator 
or assignée shall hâve the like priority for the recovery and recelpt of the 
ruoneys out of the estate and efCects of such Insolvent or deceased principal 
as is secured to the United States ; and may brlng and malntaln a suit upon the 
bond in law or in equity, in his own name, for the recovery of ail moneys paid 
thereon." 

The eflfect of thèse statutes, standing alone, is conceded ; but it ia 
contended the gênerai priority therein conferred is restricted by sec- 
tion 64 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447]), which provides, as is argued, first, 
for a primary priority to the United States for nothing but taxes 
in clause "a," which provides: 
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"The court shall order the trustée to pay ail taxes legally due and owing 
tiy the bankrupt to the United States, state, eounty, district, or municipality 
în advance of the payment of dlvidends to creditors, and upon fillng the re- 
ceipts of the proper publie offlcers t'or such payment he shall be credited with 
the amount thereof, and In case any question arises as to the amouut or le- 
gallty of any such tax the same shall be heard and determiued by the court." 

And for a secondary priority for other debts under clause "b," which 
provides : 

"The debts to hâve priority, except as hereln provided, and to be pald in 
full out of bankrupt estâtes, and the order of payment shall be: * * * (4) 
Wages due to workmen, clerks, travellng or clty salesmen or servants which 
hâve been earned withln three months before the date of commencement of 
proceedlngs, not to exceed three hundred dollars to each clalmant ; and (5) 
debts owing to any person who by the laws of the states or the United States 
Is entitled to priority." 

To sustain the contention of the appellee it must be held: First, 
that the United States is included in the word "person" in subdivision 
5, viz., "debts owing to any person," etc. ; or, secondly, that the dés- 
ignation of taxes under clause "a," viz., "ail taxes legally due and 
owing by the bankrupt to the United States," etc., as entitled to pri- 
ority, was an exclusion of priority to the United States in ail other 
matters. 

On the first point the authorities are uniform that the sovereign 
power is not included by the gênerai language of a statute. In Dol- 
lar Savings Bank v. United States, 19 Wall. 239, 32 L. Ed. 80, it is 
said: 

"It is a familiar princlple that the King is not bound by any act of Parlla- 
ment unless he be named therein by spécial and particular words. The most 
gênerai words that can be devised (for example, any person or persons, bodles 
politic or corporate) affect not him in the least, if they may tend to restraln 
or dimlnish any of his rlghts and Interests. * * • The rule thus settied 
respecting the ï5ritish crown is equally applicable to this government and has 
been applled frequently In the différent states, and practically in the fédéral 
courts." 

Moreover, that such was the intent of the act will appear in sec- 
tion 1, cl. 19, where a more inclusive meaning is given to the word 
"person." Such inclusion goes no further than "corporations * * * 
and officers, partnerships and women." It therefore unquestionably 
follows that by the passage of the bankrupt act there was no intent, 
by the use of the word "person," in subdivision 5, to restrain, di- 
minish, or affect the existing priority given to debts of the United 
States under Rev. St. § 3466. And as the surety claims, not on 
the gênerai right of a surety under the law against a defaulting prin- 
cipal, but on its right of statutory subrogation under Rev. St. § 3468, 
to "the like priority for the recovery and receipt of the moneys out 
of the estate and effects of such insolvent or deceased principal as is 
secured to the United States," it is évident that its right, like the right 
of the United States, is unqualified by the bankrupt law. The clear 
purpose of the two sections in question is to confer and enforce the 
statutory rights of the United States for the benefit of the surety, 
and unless the principle hère shown to apply to the United States is 
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also extended to the paying surety, the latter is not awarded "the like 
priority * * * as is secured to the United States." 

On the second question, viz., that the désignation of taxes under 
clause "a," viz., "ail taxes legally due and owing by the bankrupt 
to the United States," etc., as entitled to priority, was an exclusion 
of priority in ail other matters, \ve are, in view of the case of Lewis 
V. United States, 93 U. S. 618, 23 h- Ed. 513, equally clear. In 
that case the statutory priority of the United States under Rev. St. 
§ 3466, was asserted and the effect on that statute of the bankrupt 
law of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), which gave a 
priority to "ail debts due to the United States, and ail taxes and as- 
sessments under the laws thereof," was discussed. It was there said: 

"Tlie United States are in no wise bound by tlie banlvi-upt act. The clause 
above quoted is in pari niaterla witli tlie several acts givlng priority of pay- 
ment to tlie United States, and was donbtless pnt iu to recognize and reaffirm 
the rights wliich those statutes give, and to e.xclude the possibility of a dif- 
férent conclusion." 

Presumably, with this décision before it, Congress passed the prés- 
ent act, and, in the light thereof, the omission in the act of 1898 of 
words expressly giving priority to debts due to the United States had 
no more significance than the présence of such words in the act of 
1867. In either case the statute did not affect the rights of the Unit- 
ed States under Rev. St. § 3466, to lessen them in any respect. In the 
absence of any such express provision in the bankrupt law, we can- 
not inject one into it by construction, for, as said in United States 
V. Herron, 20 Wall. 251, 22 L. Ed. 275 : 

"Sanctloned as that principle is by two express décisions of this court, it 
would seem that further discussion of it is unnecessary, as it has never been 
questioned by any well-considered case, state or fédéral, and Is founded iu the 
presumptlon that the Législature, if they Intended to divest the sovereign 
power of any right, privilège, title, or iuterest, would say so in express words ; 
and, where the act contains no words to express such au intent, that it will 
be presumed that the intent does not exist." 

It follows therefore that the claim of the surety must be awarded 
priority in the distribution of the fund in the hands of the trustée. 



MERCK V. TREAT, Colleetor. 

(Circuit Court of Appeals, Second Circuit November 9, 190O.) 

No. 33. 

Intebnal Revenue (§ 38*)— Suit to Recover Taxes Paid— Limitation. 

Rev. St. § 3226 (U. S. Couip. St. 1901, p. 2088), provides that no suit 
shall be maintalned for the recovery of auy internai tax alleged to have 
been erroneously collected "until appeal shall have been duly niade to the 
Commissioner of Internai Revenue * * * aud a décision of the Com- 
missionér has. been had therein: Provided, that If such décision is de- 
layed more than six nionths from the date of such appeal, theu the said 
suit may be brought, without flrst having a décision of the Commissioner, 

•For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at any time withln the period limited in the next sectton." Section 3227 
provides tliat no sucli suit sliall be maintained, unless broiight "within 
two years j)ext after tlie cause of action aecrued." Held, that tlie proviso 
of the former section is permissive only, and does net couipel a claimant to 
bring suit witliin two years and six montbs after taking appeal in any 
case, but tliat he may at his élection await tbe décision of the Couiniis- 
sioner, and, if adverse, bring suit within two years thereafter. 
' [Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 38.*] 

In Ërror to the Circuit Court of the United States for the Southern 
District of New York. 

Action by George Merck against Charles H. Treat, as Collector, etc. 
Judgment for défendant on demurrer, and plaintifï brings error. Re- 
versed. 

On writ of error, to review a .ludgment entered upon a décision sustaining 
a demurrer, upon the ground that it appears upon the face of the complaint 
that the action is barred by the statute of limitations. The case is thus stated 
in the brief for the plaintiff in error. 

"The complaint shows that the ilrm of Merck & Co., importers and dealers 
In drugs in the city of New Yorli, were compelled to pay under the so-called 
war tax act of 1898, certain duties on varions drugs named In the complaint. 
Thèse taxes were paid by the affixing of stanips at varions dates from July, 
1898, until June, 1901. The government contended that the articles upon 
which thèse stamp duties were collected were eompounded médicinal prépara- 
tions, while the firm of Merck & Co. claimed that they were uncompounded 
médicinal drugs or chemicals. From the action of the collector the firm of 
Merck & Co., appealed to the Commissioner of Internai Reveiuie. The appeals 
were taken Septeniber 26, 1900, and Uecember 32, and 13, 1901. Tbe Commis- 
sioner did not render his décision until the 6th of February, 1906. In the 
meantime one of the members of the flrm of Merck & Co. had retlred and 
left the plaintiff in error. George Merck, as assignée of his interest and sole 
owner of the claim. This suit to reeover the nioney illegally exacted was 
begun in December, 1907, less than two years after the décision of the Com- 
missioner on the appeal, but more than five years after the taking of the ap- 
peal." 

Currie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
plaintiff in error. 

Henry A. Wise, U. S. Atty., and William L. Wemple, Asst. U. S. 
Atty., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. We are of the opinion that the action was 
commenced in time. Section 3220 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 2088) provides that no suit shall be maintained in 
any court for the recovery of any internai revenue tax alleged to hâve 
been erroneously assessed or collected "until appeal shall hâve been 
duly made to the Commissioner of Internai Revenue * * * ^nd 
a décision of the Commissioner has been had therein : Provided, that 
if such décision is delayed more than six months from the date of such 
appeal, then the said suit may be brought, without first having a dé- 
cision of the Commissioner, at any time within the period limited in 
the next section." Section 3227 provides that no suit referred to in 
the preceding section "shall be maintained in any court, unless the 

•For other cases see same topic & | numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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same is brought within two years next after the cause of action ac- 
crued." 

It is manifest that without the proviso above quoted no cause of 
action could accrue in such a suit until a décision of the Commission- 
er has been rendered. The 2 years' period commences to run from the 
promulgation of the décision. The statute, with the proviso omitted, 
déclares a positive prohibition against the commencement of a suit 
until the décision is rendered, whether it be delayed 6 months or 6 
years or 20 years from the date of the appeal. That such a statute 
would be grossly unfair to the citizen is obvions, for it would make the 
Commissioner an absolute dictator and would prevent ail redress in case 
that officiai neglected or refused to act. To prevent such a déniai of 
justice the proviso was inserted in the interest of the aggrieved party. 
It provides that he may after 6 months bring his suit without waiting 
longer for the décision. In other words he may, if he likes, treat the 
failure to décide as an adverse décision. If the contention of the de- 
fendant in error be correct the lawmakers should hâve used the word 
"must" and not "may." Indeed, if the intention were as contended it 
would bave been best expressed by a provision that the cause of action 
should accrue 6 months from the date of the appeal unless the Commis- 
sioner sooner décides the controversy, and then at the date of the dé- 
cision. 

We think Congress intended to give the appellant the right to wait 
for the décision of the Commissioner, especially if he has reason to 
believe that it will be in his favor. Congress could not bave intended 
to oflfer him the alternative of losing his claim or else commencing an 
expensive litigation which prevents a décision which may sustain his 
contention and for which he is entirely willing to wait. A construc- 
tion which compels the claimant, upon pain of forfeiting ail his rights, 
to sue within 2 years and 6 months from the appeal to the Commis- 
sioner and while that officiai is duly considering the questions in- 
volved, seems to us unreasonable. 

On the other hand the interprétation which we place upon the stat- 
ute provides a simple, fair and workable plan which préserves the 
rights of both parties. Certainly the government which holds the 
money cannot, from a pecuniary point of view, be injured by the delay. 
If, however, the Commissioner thinks otherwise he has the remedy in 
his own hands, he has but to décide the controversy and the period of 
limitation will immediately begin. It seems to us unseemly to make a 
suit compulsory against a government officiai when the regularly con- 
stituted authorities are examining the questions at issue in due course 
and may render a décision which will make a suit unnecessary ; espe- 
cially so when the party who has been deprived of his money is not 
complaining of the delay. 

The practice as we construe the statute is plain and simple. The 
party whose property bas been, as he thinks, wrongly taken by the 
collector appeals to the Commissioner. If the latter officiai renders 
a décision against him he must bring suit within 3 years from the date 
of such décision. But the décision may be unreasonably delayed and 
the claimant may thus be deprived of the use of his money for an 
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indefinite perïod. To guard against such injustice tlie option is giv- 
en, if he sees fit to exercise it, of beginning liis suit after the expira- 
tion o£ six months from the date of tlie appeal. Tlie collector needs 
no protection of this kind, he has possession of the money and the 
Commissioner, if he so desires, can set the 2 years running by a dé- 
cision on the same day as the appeai. The citizen whose property 
has been taken does need protection for, as has been stated, without 
the proviso he is absolutely remediless if the Commissioner neglects to 
décide. It is this protection which the proviso gives. As is pointed 
out in the plaintifï's brief, if thèse actions must be brought within 
the 2 years and 6 months the resuit will be that the courts will be over- 
whelmed with unnecessary litigation. Especially is this true' where, as 
in the case at bar, a new act is to be construed. 

We think the foregoing vievvs are sustained by the Suprême Court 
in Arnson v. Murphy, 109 U. S. 838, 3 Sup. Ct. 184, 27 L,. Ed. 920, 
and Wright v. Blakeslee, 101 U. S. 174, 25 h. Ed. 1048. In Arnson 
V. Murphy the Suprême Court, having under considération a statute 
similar in ail essential particulars to the one in hand, uses the follow- 
ing language : 

"It appears to us quite plain, from the reading of tlie statute, that iio action 
arises to the elaimant, in such cases, until after a décision against hini by 
the Secretary of the ïreasury; and that his suit against the collector is 
barred unless. brought within 90 days after an adverse décision viiwn his aii- 
peal ; but, with the proviso, that if such décision is dela.ved more than 00 
days after the date of his appeal, it is at the claimant's option either to sue, 
pending the appeal, treating the delay as a déniai, or to wait untll décision 
is in fact made, and then sue within 90 days thereafter. It cannot be that 
he is obllged, In case for any reason a décision at the ïreasury Department 
Is delayed beyond the appointed tinie, to treat the delay as an adverse déci- 
sion, and to bring his suit while the matter is still snb judice. There is no 
language in the act requiring such a conclusion, it is inconsistent with the 
terms actually employed, and is not founded on any sufiîeient reason." 

The judgment is reversed. 



CITY OF ST. PAUL v. HYSLOP. 

(Circuit Court of Appeals, Eighth Circuit. November 18, 1909.) 

No. 3,105. 

1. MuNioiPAi, Corporations (§ 791*) — Sidewalks — Defects — Discovery — 
Supervision. 

A city's duty to Iceep a street or sidewalk in order includes the duty 
of reasonable supervision, so that, if the exercise of such supervision 
would hâve led to a discovery of the defect hy which plaintiff was in-' 
jured in season to bave enabled the city to hâve repaired it, or to proteet 
the public against it, the city was subjectcd to the same liability as 
though it had actual knowledge. 

' [Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1G4T-1651; Dec. Dig. § 791.*] 

*For other cases see same toplc £ § nu.wbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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V 

2. Trial (§ 242*)— In stkuctions— Application of Law to Evidence. 

An instruction dlrecting tliat tlie jury should take the law from the 
court and apply the tacts to it was not misleading l'or fallure to cliarge 
that they should apijly tlie law to the facts. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 242.*] 

3. Trial (§ 296*) — Instructions— Statements bt Court— Correction. 

In charging a jury, the court, after eorrectly statlng the law as to the 
measure and éléments of damage, said: "Now, that has been the rule 
laid down by the Circuit Court of Appeals; that is the rule in this ju- 
risdictlon. It is not for me to say whether I thlnk it Is a just rule or 
not." On objection that thls was an intimation that the jury might ig- 
nore the law theretofore announced with respect to the damages, the 
court, in the présence of the jury stated: "I do not meîin to make any 
such implication ; I déclare that as the law in thls jurisdiction ; I do 
not mean to make any such intimation as that." Held that, while the 
sentence iirst quoted was ill-advised, any error thereln was cured by the 
court's explanation. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. % 20G.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by William G. Hyslop against the City of St. Paul. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

J. C. Michael, C. E. Collett, and Morton Barrows, for plaintiff in 
error. 
William H. Hallam and Anderson & Ekern, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. On October 1, 1907, about 
7 :30 o'clock in the evening, plaintiff was walking near the middle of the 
sidewalk on Fourth street, one of the principal business streets in the 
city of St. Paul. When in front of the Union Building a portion of the 
stone sidewalk gave way and precipitated him to the bottom of an 
excavation underneath the sidewalk, from which fall he sustained the 
injuries complained of. It had been raining, and the evening was 
quite dark, at the time of the injury. The sidewalk consisted of stone 
flagging, originally about four inches in thickness ; said flagging rest- 
ing upon, and supported by, iron rails. The walk was about ten feet 
in width and the excavation underneath about eight feet in depth. 
The stone flagging of the walk had been in place many years. The 
thickness of the stone near the center of the walk had been reduced 
about an inch by reason of the travel thereon. The walk, at the point 
where the injury occurred, was in front of a building which had been 
occupied for a number of years by a publishing house, and the paper 
which it used in the conduct of its business had been unloaded in large 
crates upon the walk in question. For some months previous to the 
date of the injury the stone flagging of the walk had been broken and 
exhibited cracks from a quarter to a half inch in width. The testi- 
mony showed that some persons accustomed to travel to and from 
their places of business daily over this walk guardedly avoided the 
center and passed along the walk nearer the edge thereof. One of 

•For other cases see same topic &. § ntjmbeh In Dec. & Am. Digis. 1907 to date, & Rep'r Indexes 
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the witnesses stated that some three weeks prior to the accident, when 
walking along the walk at the point in question with a friend he 
"caught a crack" (as he expressed it), whicïi he estimated was from a 
quarter to a half inch in width, running in a somewhat circular shape. 

On the night in question plaintiff was passing along the walk when 
a portion of the stone flagging, in something of a triangular shape, 
about four feet long, three feet wide at one end and one foot at the 
other, gave way and precipitated plaintiff to the bottom of the areaway 
underneath, causing the injuries complained of, and to recover dam- 
ages for which this action was brought. Plaintiff, a citizen of Wis- 
consin, was not an entire stranger in St. Paul, but testified that he did 
not think he had ever traveled over this walk before, though he might 
hâve done so. 

The évidence does not show actual knowledge by the city of the: de- 
fective condition of the walk, and complaint is made by plaintiff in 
error that the évidence was insufficient to submit to the jury the ques- 
tion whether, under the facts as shown, the dangerous condition of 
the walk was so apparent, and had existed for such a period of time, 
that the city was chargeable with constructive notice of such condition. 
The question was submitted to the jury with the following instruction : 

"Tlie duty of keeping a Street or sidewalk în order Inoludes the duty of 
reasonable supervision, and when exereising snch supervision would hâve led 
to the discovery of tlie defect in season to reiiair it or to proteet the public 
against it, there is the sanie liability as tliough there had been actual linowl- 
edge." 

We think the évidence sufficient and properly submitted to the jury 
by the foregoing instruction. 

The court, in its charge to the jury, said: 

"It is your province to talve the law from me as I glve it to you, and to ap- 
ply the facts to it as you find them from the évidence." 

It is urged that this statement was misleading; that the jury should 
hâve been told to apply the law as given to them by the court to 
the f|,cts as they should find them ; and that it was error and mislead- 
ing to tell the jury to apply the facts as they should find them to the 
law as announced by the court. We cannot conceive that the jury 
was in any way misled in respect of their duty by direction to apply 
the facts to the law rather than the law to the facts. The jury would 
clearly understand that they were to find the facts from the évidence, 
accept the law as announced by the court, and, considering the facts 
and the law together, render the proper verdict. 

The court, in its charge to the jury, after correctly stating the law 
as to the measure and éléments of damages, said : 

"Xow, that bas been the rule laid down by the Circuit Court of Appeals ; 
that is the rule of this jurisdictioi). It is not for me to say whether 1 think 
it is a just rule or not." 

It is urged that the expression, "It is not for me to say whether 
it is a just rule or not," was in effect a statement to the jury that they 
might ignore the law theretofore announced with respect to damages. 
This statement by the trial judge was at least an improvident one ; 
but when counsel took exception to it, and suggested that it implied 
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tliat tlie court was of the opinion that the rule of the Circuit Court of 
Appeals should not be the law, the judge repHed, in the présence of thé 
jury: 

"I do not mean to make any such implication; 1 déclare that as the law In 
this jurisdictlon ; I do not mean to make any such Intimation as that." 

In view of the latter statement, it cannot be held that there was any 
error in the law given to the jury upon this subject, although the clos- 
ing sentence was ill-advised and exceedingly unfortunate. As juries 
are usually guided by statements of the court upon the évidence as 
well as the law, care should be exercised not to make statements, by 
way of illustration or otherwise, not warranted by the law or the 
évidence. 

There was no évidence of contributory négligence on the part of 
plaintiff, and the instruction of the court in this respect was properly 
given. 

From the whole record, we think there was sufficient évidence to 
submit the case to the jury, and that the judgment should be afhrmed. 



CHICAGO, M. & ST. P. RY. CO. v. NEWSOMB. 

(Circuit Court of Appeals, Eighth Circuit. November 29, 1909.) 

No. 2,953. 

1. Appeai. and Eerob (§ 997*)— Direction of Verdict— Review. 

Where the évidence in an action for injuries was sufficient to requlre 
submission of the case to the .1ury, an assignment that the court erred 
In denylng défendant'» request for a dlrected verdict was unsustalnable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4024; 
Dec. Dlg. § 997.*] 

2. Evidence (§ 577*)— Testimony at Former Trial— Stenogbaphic Notes. 

Where a wltness promlsed, but failed, to be présent at the second trial, 
plaintiff could not introduce bis testlmony, given at a former trial, over 
defendant'a objection. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2406 ; Dec. Dlg. 
1571»] 

3. Appeal and Ebbob (§ 1053*)— Habmless Erbor— Réception of Evidence— 

WlTHDBAWAL. 

The rule that error in the admission of évidence Is cured by the court 
dlstinctly wlthdrawlng it during the progress of the trial is inapplicable, 
If it appears that the Impression made by the évidence on the jury was 
80 strong or of such a character that it probably remained, notwithstand- 
Ing the court's direction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. $ 4179; 
Dec. Dig. § 1053 ;* Trial, Cent. Dig. § 977.] 

4. Appeal and Ebrob (§ 1053*)— Habmless Errob— Réception of Evidence— 

WlTHDBAWAL. 

A material wltness for plaintiff having failed to appear at a third trial 
in accordance with hls promise, the court erroneously permitted hls tes- 
tlmony at the former trial to be read from a stenographer's notes, but 
later, dlscoverlng the error, withdraw It, and directed the jury not to 
consider it. The testlmony covered 37 pages of the record, and bore on 
the vital issue of the case as to the conduct of defendant's brakeman in 
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ejeeting plaintiff, a trespasser, from a train. The eviaenne was also so 
volumlnous and interwoven witli plaintiff's other testimoiiy as to be in- 
capable of adéquate séparation. Plaintiff's testimony on the important 
faets was positively couti-adicted by defendant's witnesses. Tbe precedinfc 
trial resulted in a disagreement, and at the last trial tbe jury, after hav- 
iug the ease for nearly 24 hours, reported their inability to agrée, vvhereup- 
ou the court instructed tliem that, if a majority were agreed, tbe minority 
should seriously consider whether they may not reasonably donbt the 
correctness of tlieir judginent, etc.. wiiereupou a verdict for plaintifC fol- 
lowed. Held, that the erroneous admission of the évidence was not cured. 
IfKd. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4179; 
Dec. Dig. § 1003;* ïrial, Cent. Dig. § 977.] 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

Action by Oswakl A. Newsome against the Chicago, Milwaulcee & 
St. Paul Railway Company. Judgment for plaintiflf, and défendant 
brings error. Reversed and remanded. 

M. B. Webber (Edward Lees, on the brief), for plaintiff in error. 

Henry M. Lamberton (L. L. Brown, W. D. Abbott, and S. H. Som- 
sen, on the brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. Newsome was a trespasser on a freight 
train, and claims he was compelled by a brakeman, by threats of Per- 
sonal violence, to get off while it was in rapid motion, and in doing so 
fell between the cars and was injured. He sued the railway company, 
and obtained a judgment, which was reversed. 83 C. C. A. 442, 154 
Fed. 665. A second trial resulted in a disagreement of the jury. At 
a third trial Newsome obtained the judgment at which this writ of 
error is directed. 

Without recapitulating the évidence, we think it was sufficient to 
require the submission of the case to the jury, and therefore the as- 
signment of error based on the déniai of defendant's request for a di- 
rected verdict cannot be sustained. 

The only other assignment that need be noticed relates to the ad- 
mission of certain évidence on behalf of the plaintiff. Against the 
objection of the défendant the trial court allowed plaintiff to read in 
évidence as part of his case the testimony of one Eckfeldt, given at 
the preceding trial. Eckfeldt had promised to be présent at the last 
trial, but failed to appear, and his testimony was read from the sténo- 
graphie notes of the reporter. This was error. Ex parte Fisk, 113 U. 
S. 713, 5 Sup. et. 724, 28 L. Ed. 1117 ; Hanks Dental Ass'n v. Tooth 
Crown Co., 194 U. S. 303, 24 Sup. Ct. 700, 48 L. Ed. 989; Sait Lake 
City V. Smith, 43 C. C. A. 637, 104 Fed. 457 ; Diamond Coal & Coke 
Co. V. Allen, 71 C. C. A. 107, 137 Fed. 705. Later, it having been dis- 
covered that, under the statutes regulating the mode of proof in ac- 
tions at law in the courts of the United States, the évidence was not 
admissible, plaintiff asked the court to withdraw it from the jury; 
but défendant asked that a mistrial be declared, and that the case be 
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tried to another jury. The court denied defendant's request, and di- 
rected the jury to disregard the évidence, and to consider the case as if 
it had not been given. Of this action the défendant complains. 

The gênerai rule is that, if évidence erroneously admitted during- 
the progress of a trial be distinctly withdrawn by the court, the error 
is cured ; but it is otherwise if it appears that the impression made by 
the évidence on the jury is so strong or of such a character that it 
probably remains, notwithstanding the direction of the court. Wash- 
ington Gaslight Co. v. Lansden, 173 U. S. 534, 19 Sup. Ct. 296,«43 L. 
Ed. 543 ; Throckmorton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. 
Ed. 663 ; Turner v. American Security & Trust Co., 213 U. S. 257, 
29 Sup. Ct. 420, 53 L. Ed. 788 ; Armour & Co. v. KoUmever, 88 C. 
C. A: 242, 161 Fed. 78, 16 L. R. A. (N. S.) 1110. The testimony of 
Eckfeldt covers 37 pages of the record, and it bore upon the important 
and vital issues touching the conduct of the plaintiff and the brakeman 
whose acts are alleged to hâve given rise to the cause of action. The 
plaintifï, Eckfeldt, and another witness, ail of whom were trespassers 
riding on the train without lawful right, testifÎKd substantially to the 
same facts, and upon their testimony the plaintifï's case practically 
depended. The évidence improperly admitted was not confined to 
some particular fact, circumstance, or feature that was brought dis- 
tinctly and clearly to the attention of the jury; but it was only identi- 
fied by the court by the naming of the witness. It was so voluminous 
and so interwoven and connected with the mass of plaintifï's évidence 
as to be incapable of adéquate séparation, and we think it was impos- 
sible for the jury, however désirons of obeying the direction of the 
court, to escape entirely the influence of it. 

We are the more persuaded that it prejudiced the défendant and in- 
fluenced the resuit because the case was quite evenly balanced. The 
testimony for the plaintiff upon the important facts was positively con- 
tradicted by defendant's witnesses. The preceding trial resulted in a 
disagreement of the jury, and at the last one the jury, after having 
the case for nearly 24 hours, reported to the court their inability to 
agrée. The court then gave them the instruction set forth in United 
States V. Allis (C. C.) 73 Fed. 165, 182, and the verdict followed. 

The judgment is reversed, and the cause remanded for a new trial. 



In re O. W. ASCHENBACH CO. 
(Circuit Court of Appeals, Second Circuit. Novemlier 9, 1909.) 

No. 85. 

BANKBUPTCT {§ 54*)— ÏNVOI-trNTABT PrOCEBDINGS— EVIDENCE OF INSOLVENCT. 

A merchant, wlio was indebted, but solvent, toolî a partner, to whom he 
sold a Iialf interest In liis stock, but not in his crédits, receiving pa.yment 
therefor, and applying tlie amount on hls debts, whicti were not assunied 
by the flrin. Later the partners organized a corporation, to which the 
firm property and business were transferred. HelA that, In bankruptcy 
proceedings against the corporation, the petitioners could not, for the pur- 
pose of provins its insolvency, charge it with liability for the outstanding 



•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN KE C. W. ASCIIENBACH CO. 397 

Individual debts of the flrst owner of the business, the holders of whlch 
made no claim agalnst the corporation, and for vvhich it was in no way 
liable ; the several transactions having been In good faith and wlthout 
fraud. 

|Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 8i; Dec. Dig. 
S 54.*] 

Pétition to Review and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of the C. W. Aschenbach Company, alleged bankrupt. 
On pétition of David G. Way and others to review an order disraissing 
the pétition in bankruptcy. Affirmed. 

The pétition for review and the appeal présent the question wliether the pé- 
tition in involuntary banlîruptcy filed by the creditors of the alleged bankrupt 
was properly disniissed by the District Court. Tlie pétition was filed April 
2, 1909, by three creditors alleging that the C. W. Ascheubach Company 
was Insolvent and had comniitted an act of banlcruptcy, "In that It trans- 
ferred while insolvent, some portion of its. property to one or more of its cred- 
itors with intent to prefer such creditors over its other creditors of the same 
class and that among such creditors was the flrm of Kopf-Eiigel Company of 
New ïork City, to whom said C. W. Aschenbach Company paid the sum of 
$15 or more during the last thirty days." On April 6th the alleged bankrupt 
flled an answer denying insolvency and that it had made any preferential 
payments or transfers of property while insolvent, or with intent to hinder, 
delay or defraud its creditors. Tlie issues thus raised were referred to a 
spécial master to take testiniony and report to the court with ail convenient 
speed. On April 19, 1909, the spécial master reported that the Ascheubach 
corporation was at ail times solvent. The District Court thereafter eou- 
firmed the report and dismissed the pétition. 

The spécial master finds, inter alia, as follows: Charles W. Asclienbach 
was engaged in business alone prior to July, 1908. at 6.5 Murray street, N. Y. 
Oity. At that tinie his debts amounted to about -^''O.OOO, and the uierchandise 
whlch he had on hand was valued at about .$20,000, and he had accotints re- 
ceivable in the aggregate of about $15,000. In that month he sold half of his 
interest in the nierchandise to one Thomas Smith for the sum of .$10,000, re- 
serving to himselt ail of the receivables, and entered into au agreement with 
Smith, that he would take care of ail the outstanding liabilitles. TIiJs eo- 
partnership of Aschenbach & Smith continued until October, 1!X)8, when a 
corporation was formed to take over the business of the copartnership, and 
the business was transferred to the corporation, it paying for the same by 
certificates of stock of the new corporation, and subséquent to that time in 
February, 1909, those who took the stock sold it to the présent stockholders 
of the alleged bankrupt corporation. The testimony fails to show that at any 
time Aschenbach had reason to believe that he was not entirely solvent. The 
incomiug partner, Smith, paid a fair price for the assets of the finn. Aschen- 
bach paid ofif his outstanding liabllities with the $10,000 received from Smith 
as far as it would go. No fraud was shown. It is conceded tliat the daims 
of Aschenbach's creditors are not provable debts against the alleged bank- 
rupt and eannot be taken into considération in ascertaining its liabilitles. 

Henry Hoelljes (Walter Carroll Low, of counsel), for appellants. 
Cohen, Creevey & Richter (WiUiam S. Creevey, of counsel), for re- 
spondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The only 
question to be determined by this review is whether in ascertaining the 
value of the corporation's assets the sum of $8,350 alleged to be Asch- 
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enbach's share in tne surplus of the fîrm's property which was transfer- 
red to the corporation, is to be deducted. In Du Vivier & Co. v. Gallice, 
17 Am. Bankr. Rep. 657, 149 Fed. 118, 80 C. C. A. 556, we held that a 
corporation organized for the express purpose of taking over the assets 
of a partnership composed of the same persons to whom ail its stodc is 
issued is liable for the partnership debts, even though they were not ex- 
pressly assumed. No one disputes that this is a correct exposition of 
the law, the difficulty is that it has no application to the only question 
now before the court. The same observation may be made as to the 
rule laid dowrn in Booth v. Bunce, 33 N. Y. 139, 88 Am. Dec. 372— 
namely, its lack of applicability. 

There is no pretense of fraud in the présent case, Indeed, the mas- 
ter finds specifically that the formation of the partnership between 
Aschenbach and Smith was honest, fair and open. He says : 

"It must be borne In mlnd that thls Is not a transfer by partners who hâve 
an indlvldual interest In assets of the flrm and bave Individual debts, and 
that by such transfer they are seeking to avold the payment of their Indlvld- 
ual debts, thereby committing a frand, but It was the transfer of a man be- 
llevlng himself to be solvent, who, Instead of avalUng hlmself personally of 
the beneflts of the considération, uses the whole of the considération In the 
payment of hls Individual debts bo far as such considération would go." 

The petitioning creditors are, of course, creditors of the corporation 
and they seek to hâve the property which is responsible for their debts 
reduced by the sum of $8,250 for the benefit of the Aschenbach's indi- 
vidual creditors. By what process of law this is to be donc or how 
they will be benefited if it be donc, is not manifest. It may resuit in an 
adjudication it is true, but the amount which is now applicable to the 
debts of the petitioning creditors will be diminished to the détriment of 
the petitioners and ail corporation creditors and the amount stated will 
be given to Aschenbach's individual creditors who make no complaint 
and hâve never attacked the partnership or the corporation as f raudu- 
lent or in any manner prejudicial to their rights. The position of the 
petitioning creditors seems extraordinary, if not inexplicable. 

The principal issue referred to the spécial master arose upon the pé- 
tition of the corporation creditors and the answer of the alleged bank- 
rupt. This issue was whether the Aschenbach Company was insolvent 
at the time of the filing of the pétition against it. The petitioners seem 
to proceed upon the theory that the transfer of the property to the fîrm 
was fraudulent as to Aschenbach's individual creditors and that the 
firm, never having title to this property, could not transfer it to the 
corporation and therefore the corporation is no more entitled to it than 
it would be to so much stolen property and is liable to refund it to thèse 
individual creditors. If the alleged bankrupt can be deprived of its 
property by such a process of reasoning it is easy to prove insolvency. 
But it will be observed that this resuit is reached in a proceeding to 
which the individual creditors are not parties and relates to transactions 
of which they bave never complained and which hâve never been ju- 
dicially declared illégal or void as between the parties. 

The contention is also in direct conflict with the master's finding that 
the previous transfers were entirely free from fraud. If the individ- 
ual creditors had attacked the transfers and had obtained a decree in a 
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plenary suit declaring them f raudulent and void, there would be more 
substantial ground for the présent contention. Why the corporation 
creditors are anxious to transfer to the individual creditors a fund 
which the latter hâve not asked for and which they are apparently will- 
ing to share with the former we are unable to comprehend, except by 
imputing to the corporation creditors a broad altruism not often met 
with in bankruptcy proceedings. We agrée with the spécial master and 
the court in thinking that the corporation is solvent and free from 
fraud. 

The order confirming the leport of the spécial master and dismiss- 
ing the pétition is affirmed with costs. 



UNITED STAÏES v. RIO GRANDE WESTERN BT. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 19, 1909.) 

No. 2,974. 

1. Railroads (I 254*) — Safety Appliance Act— Actions foe Penalties— Ev- 

idence— Condition or Cars Before Alleged Violations and Chaeac- 
TEE op Repaies Matekial. 

Evidence of the condition of alleged defective cars when last inspected, 
37 miles distant, before they arrlved at the station where the defects were 
discovered and the- material slips of the workmen who repalred them, 
are compétent évidence upon the Issues in an action to recover penalties 
under Safety Appliance Act March 2, 1803, c. 196, § 1, 27 Stat. 531 (U. S. 
Conip. St. 1901, p. 3174), as amended by Act March 2, 1903, c. 976, § 1, 32 
Stat. 943 (D. S. Comp. St. Supp. 1907, p. 886, Supp. 1909, p. 1143). 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

2. Railroads (§ 229*) — Safety Appliance Act— Necessaey Movement op 

Single Cab foe Repaie No Violation. 

The neeessary movement of a defective car alone for the purpose of 
repair does not subject the carrier to the penalties of the act. 

[Ed. Note.^For other cases, see Railroads, Dec. Dig. § 229.*] ^ 
{Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Utah. 

Action by the United States against the Rio Grande Western Rail- 
way Company. Judgment for défendant, and the United States brings 
error. Affirmed. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

Philip J. Doherty (Wade H. Ellis, Asst. Atty. Gen., Hiram E. Booth, 
U. S. Atty., and Roscoe F. Walter, Sp. Asst. U. S. Atty., on the brief), 
for the United States. 

Waldemar Van Cott (E. M. AUison, Jr., and William D. Riter, on 
the brief), for défendant in error. 

SANBORN, Circuit Judge. The United States brought an action 
against the Rio Grande Western Railway Company to recover the pen- 
alties for 13 alleged violations of Safety Appliance Act March 2, 1893, 
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c. 196, § 1, 27 Stat. 531 (U. S- Comp. St. 1901, p. 3174), as amended by 
Act March 2, 1903, c. 976, § 1, 32 Stat. 943 (U. S. Comp. St. Supp. 
1907, p. 886, Supp. 1909, p. 1143). The causes of action were sep- 
arately pleaded in 13 counts, and the jury returned a verdict for the 
government on 5 and for the défendant on 8 of them. 

The witnesses for the government testified that they found the al- 
leged defects in the cars in the yard of the défendant at Ogden. Sev- 
eral of the cars had been hauled from Sait Lake City, 37 miles distant, 
and some of them were taken over a part of the yard at Ogden, which 
was used for switching cars and making trains, to certain designated 
repair tracks, a distance of from 900 to 1,200 feet, and were there re- 
paired. The rulings of the court which admitted the testimony of ari 
inspector at Sait Lake City to the efïect that some of the cars were 
not defective when they left that station, and the material slips made 
by the workmen who repaired some of thèse cars, which set forth the 
spécifie repairs made upon them, are specified as errors, on the ground 
that none of this évidence was material. But the testimony of the 
inspector at Sait Lake City tended to show that the cars were not de- 
fective, and the material slips, verifîed, as they were, by the oath of the 
workman who made them, presented permissible évidence of the char- 
acter of the defects in the cars repaired. Thèse spécifications of error 
cannot be sustained. 

Complaint is made that the court charged the jury that if they be- 
lieved, from the évidence as to any particular count, that the défendant 
moved the car therein specified, that when it was so moved its coupling 
apparâtus was so defective that it would not couple automatically by 
impact, or could not be uncoupled without the necessity of a man go- 
ing betweén the ends of the cars coupled together, they should find the 
défendant guilty as to such count, unless the movement and the only 
movement made was necêssary for the purpose of repairing the de- 
fective coupler. If this instruction was correct in its application to the 
évidence upon the issues involved in the trial of any single count of the 
pétition, it must be sustained. 

There was évidence that the inspector for the government found 
Oregon Short Line Car No. 4582, which was charged in one of the 
counts to hâve been defective, upon the icehouse track in the yard of 
the défendant, that it had one draft timber broken, one spring and two 
followers gone, one pin chain broken, one end gâte gone, two end gâte 
rods gone, that it was impossible to repair it efïectually in that yard, 
and that for this reason it was hauled over onto Connecting tracks of 
the Southern Pacific Railroad Company at Ogden, and was there shop- 
ped and repaired. There was no évidence that this car was hauled 
over to the shop for any other purpose than to hâve the necêssary re- 
pairs made upon it, or that its trip to the shop tracks was or could hâve 
beèn used for any other purpose than to secure the making of thèse 
necêssary repairs. 

In this State of the case the charge of the court was warranted by 
the décision and opinion of this court in Chicago & N. W. Ry. Co. v. 
United States (C. C. A.) 168 Fed. 33C, 21 L. R. A. (N. S.) 690, and the 
judgment below is affirmed. 
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WIGG V. ERIB R. CO. 

(Circuit Court of Appeals, Second Circuit. Novemlier 9, 1909.) 

No. 81. 

Carriebs (§ 318*) — Injurt to PAssENaER— Evidence of Carbieb's Négli- 
gence. 

ïhe luere facts that a railway passenger, in passing from one car liito 
anotlier, fell and was Injured, and that the platform of one car wus 
higher tlian the other by threè or four inches, do not render the raiiroad 
Company liable for the injury, in the absence of any évidence as to what 
caused the fall, or that the différence between the height of the platforms 
was unusual or dangerous. 
,[I3d. Note. — For other cases, see Carriers, Dec. Dlg. § 318.*] 

Injuries to railroad passengers whlle occupying iwsitions other than 
reguiar seats, see note to St. Louis, I. M. & S. Ry. Co. v. Leftwlch, 54 C. 
C. A. 4.] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Mamie E. Wigg against the Eric Railroad Company. 
Judgtnent for défendant on directed verdict, and plaîntifif brings error. 
Affirmed. 

Charles W. Stapleton, for plaintiff in error. 

Stetson, Jennings & Russell (Frederick B. Jennings and William 
C. Cannon, of counsel), for défendant in error. 

Before LACORdBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The plaintiiï was the only witness sworn. 
She testified that about 4:30 o'clock on the afternoon of Eebruary 2, 
1906, she boarded the rear car of a train standing in the defendant's 
train shed at Jersey City, destined for her home at Nutley, New Jer- 
sey. She had frequently made the trip to New York and back. The 
train was advertised to leave about ten minutes later. The conductor, 
who knew the plaintiff, came forward and suggested that she would 
fînd pleasanter accommodations in the forward car. He took her par- 
cel and she followed him. Her account of what occurred thereafter is 
as follows: 

"Q. Then what happened? A. Well, in croKsing from the rear car to the 
forward car I fell full length into the forward car. One car was elevated 
above the other. Q. You mean the platform of the car? A. I mean the plat- 
form of the car. Q. About how much? A. Wel), after it ail happened I 
looked back and it seemed to be three or four inches. It seemed to be quite 
an élévation." 

On cross-examination she said : 

"Q. Now, you say that you fell headlong into the forward car? A. Tes. 
Q. That is, your head and at least a part of your body went through the 
doorway? A. No, the door was open. You said through the doorway. Q. 
Your liead and a part of your body went through the doorway? A. Yes. 
After I had been assisted to my feet I looked around and saw this différence 
in height of the floors between the two cars. I was in pain at the time." 

This is ail the testimony relating to the cause of the accident. The 
sole charge of négligence is based upon the alleged différence in the 

•For other caees see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lieight of the platforms of the two cars which the plaintiff thought to 
be between three and four inches. It is suggested that she may hâve 
tripped at this point. It wiU be observed, however, that when she 
looked back she was in the forward car which was higher than the rear 
car and, therefore, could not see with any accuracy the extent of the 
discrepancy between the cars, assuming that a différence in height ex- 
isted. In other words, if she struck her foot against the higher plat- 
form of the forward car she could not, after entering the car and 
looking back at the platform, tell with any accuracy its height above 
the platform of the rear car. On the other hand, if the platform of the 
rear car were higher than the other she could not hâve struck her 
foot against the projection and it is hardly possible that the fall de- 
scribed by her could hâve resulted f rom stepping down three or four 
inches. But it will be observed that she does not say that she struck 
her foot against this obstruction, if it existed, or that it in any way 
caused the fall. Ali is left to conjecture. For aught that appears she 
may hâve caught her foot in her skirt or tripped on the door-sill. 
The précise cause of the accident does not appear and the plaintiflf, 
upon whom restéd the burden, bas failed to show any négligence on 
the part of the défendant. 

Even though it be conceded that the forward platform was higher 
than the other and that the plaintiff tripped thereon, we fail to see how 
a cause of action was proved in the absence of testimony that such con- 
struction was unusùal or dangerous. The court can almost take ju- 
dicial notice of the fact that the platform is frequently lower than the 
floor of the car and that in many cars the threshold is raised at least 
an inch, creating an obstruction which might cause a careless or un- 
observant person to stumble. Then too it is obvious that various 
causes which cannot be foreseen may cause a slight discrepancy in cars 
whose platforms as originally built were of uniform height. 

The one fact which clearly appears from the proof is that thé plain- 
tif! while passing from one car to another of the defendant's stationary 
train fell and seriously injured herself. That the défendant was in 
any way responsible for thèse injuries bas not been shown. 

The judgment is affirmed. 



ELDEIDGE et al. v. WARD, Revenue Collecter. 
(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 18. 

Internai, Revenue (| 19*) — Stamp Taxes— Bucket Shop Tbansactions. 

A bucket shop, vs^hieh made contracts for the purchase and sale of 
stocks and commodlties with its customers, and executed the same by pre- 
tended purchases and sales through another bucket shop having no rela- 
tions with such customers, the eon tract between them expressly providing 
that the first was not au agent of the second, was conducting a separate 
business, and the transactions of both concerns were subject to the stamp 
tax imposed by War Revenue Act June 13, 1898, c. 448, § 25, schedule A, 

•For other cases see same toplc & | ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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30 Stat, 458, as amended by Act Mareh 2, 1901, c. 806, § S, subd. 3, 31 
Stat. £H3 (U. S. Comp. St. 1901, p. 2302). 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 19.*] 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

Action by Harry Eldridge and Elwood Blessing against John G. 
Ward, Collector of Internai Revenue for the Fourteenth district of 
New York. Judgment for défendant (155 Fed. 253), and plaintififs 
bring error. Afifirmed. 

On writ of error to review a judgment entered October 30. 1007, In the 
Circuit Court for the Northern District of New York upon the décision of the 
court, a jury trial haviug been waived, dismisslng the cornplaint, with costs. 
The action was brought to reeover of John G. Ward, as collector of internai 
revenue, $1,804.88, alleged to hâve been unlawfully collected by him as taxes 
under the war revenue act of June 13, 1898. The taxes were iniposed upon 
plaintiffis' business as stoekbrokers, commonly known as a "bucket shop." 
The opinion of the Circuit Court Is reported in 155 Fed. 253. 

Eugène D. Flanigan, for plaintififs in error. 

George B. Curtiss, U. S. Atty., for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. But little need be added to the opinion of the 
judge of the Circuit Court, which carefully considers ail the questions 
presented. He finds the following f acts : 

First. The plaintiffs and their New York correspondent, the Stock, 
Grain & Provision Company, were at ail the times in controversy en- 
gaged in conducting, respectively, what is commonly known as a "buck- 
et shop." 

Second. The plaintififs were not the agents of the New York Com- 
pany, the contract between them expressly providing to that effect. 

Third. The agreement between the plaintififs and their customers 
was an entirely separate and distinct afifair. The customer only knew 
the plaintiffs in the transaction. If the customer's wager as to the rise 
or fall of the market was successful, the plaintiffs paid him the amount 
of his winnings ; if he lost, the amount was divided between the plain- 
tififs and the New York company. 

Fourth. The New York company stamped a duplicate of the written 
statement of each transaction, but the plaintififs paid no tax on the 
transaction at Albany. 

Upon thèse facts we think the court was correct in holding that 
there were two entirely separate and distinct transactions, one at Al- 
bany and another at New York, each liable to pay under the law. The 
same ruling was made in Municipal T. & S. Co. v. Ward, 133 Fed. 
70, afifirmed 138 Fed. 1006, 70 C. C. A. 284. The only distinction be- 
tween the two cases is that in the Municipal Co. Case the mémoran- 
dums delivered by the correspondents to their customers were stamped, 
but the plaintifif did not stamp the mémorandums sent to its correspond- 
ents. 

The law there enunciated is equally applicable hère, for it was dis- 
tinctly held by implication that the transaction between thèse plaintiffs 

•For other cases see same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and their customers was distinct from the transaction tetween plain- 
tiffs and their New York correspondent, and that each must pay tlie 
revenue tax. 

The judgment is affirmed. 



THOMPSON et al. v. GRBEN (two cases). 

(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

Nos. 43, 44. 

1. Carriers (§ 280*)— Caeriees of Passengers— Degree of Caee Requieed. 

Under the law of New Jersey a carrier of passengers is bound to exer- 
cise the liighest degree of care, which prudent and caref ul men would 
under such circumstanees exercise to carry the passengers safely. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1087; Dec. Dig. 
§ 28Q.*] 

2. Carriers (§ 348*) — .\ction for Injury to Passenqee— Instructions. 

Instructions of tlie court, in an action against a trolley company to re- 
cover for an Injury to a passenger, considered and read as a whole, held 
correct, and the refusai of requested instructions not error. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1403-1407 ; Dec. 
Dig. § 348.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Actions by Dora May Green and Wilham H. Green, respectively, 
against William J. Thompson and the Delaware River Amusement 
Company. Judgment for plaintififs, and défendants bring error. Af- 
firmed. 

Fred A. Rex and William Harris, for plaintiffs in error. 
Ralph W. E. Donges, for défendants in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Wm. H. Green 
and his wife, Dora May Green, brought suits to recover the respective 
damages sustained by each as the resuit of an injury to Mrs. Green 
while a passenger on defendant's trolley car. Verdicts were rendered 
for each, and, on entry of judgments thereon, writs of error were sued 
eut by the défendants to this court. 

The car in which Mrs. Green sat was going slowly in daylight from 
a wharf to Washington Park, when it was run into from the rear by 
another car going at high speed. It was contended by the défendants 
that a trespasser had gotten aboard this second car and started it in the 
motorman's absence, and that the défendants were not liable for such 
trespasser's conduct. On the part of the plaintifïs it was contended 
the man was not a trespasser, but a hanger-on around the amusement 
park, who was accustomed to run cars with the permissive knowledge 
of the défendants, and that, whether he was a trespasser or not, the de- 
fendants were liable, if their motorman, when leaving the car, failed 
to take with him the controller handle, by which alone the car could be 

»For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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started. The court so charged, and by the verdict we must assume, 
either that the colliding car was negligently operated by one for whose 
négligence the company was responsible, or that the company's motor- 
man was neghgent in leaving the controller upon it when he left the 
car. That portion of the charge is assigned for error in which the 
judge said : 

"Tiie dofeiidant on tlie 3f! day of August— that is the date, I belieye— _ac- 
cepted Mrs. Green and Myrtle ius passengers on oiie of Its trolley cars runniiig 
from tlie wharf up to Washington Tark, and thereby it became liable to ex- 
ercise a high desree of care, the highest degree of care wliich reasonably pru- 
dent and careful nien would, under such circumstauces, exercise, to carry tlio 
passengers safely." 

In this we find no error. It simply made the carrier's duty the sum 
total of ail the care "which reasonably prudent and careful men would, 
under such circumstances, exercise to carry the passengers safely." 
Such a standard is in accord with the authorities in New Jersey. 
Whalen v. Consolidated Co., 61 N. J. Law, 60(5, 40 Atl. 645, 41 L. R. 
A. 836, 68 Am. St. Rep. ?'23 ; Scott v. Bergen. 63 N. T- Law, 410, 43 
Atl. 1060; Hansen v. North Jersey Co., 64 N. J. Law, 686, 46 Atl. 
718 ; and Delaware Co. v. Dailey, 37 N. J. Law, 526, in which latter 
case it was said : 

"The rule that carriers of passengers are bound to exercise the highest de- 
gree of care, the highest degree of care and diligence that a reasonable nian 
would use, and thiit the.y are responsible for the slightest négligence, has been 
very generally adopted in this country, and is the law of this state." 

Error is also assigned to the language in which, after stating that, 
if a trespasser boarded and ran the car, the défendants were not liable, 
the court said : 

"Provided the motorman who started the car from the wharf, and who was 
admittedly a servant of the défendant when he left the car to go forward, as 
he says he did, to help another car which had been stalled, took reasonably 
proper and effective means to guard hls car from belng started by a tresi>asser 
during his absence." 

No complaint is made to the gênerai statement, but only to the use 
of the word "effective," which it is now contended made the test abso- 
lutely préventive means. We cannot accède to this contention. The 
language of court and counsel when the judge's attention was called 
to the word "effective" made plain to the jury that the word was quali- 
fied by the context, and meant "reasonably effective" means to prevent 
the car from being started. Of this language, as well as of other parts 
of the charge complained of, we find no just cause of complaint, when 
the words are read in the Hght of the context, as they must be to get 
the sensé in which they were used. 

It remains to say we find no error in the court's treatment of the 
défendants' request to charge. It contained a récital of the fact that 
Boltz, the man who was running the car, was a trespasser, and that, 
therefore, the défendants were not liable. The court snbmitted to the 
jury the fact whether Boltz was a trespasser, which was the contro- 
verted question in the case, and, if so found, the jury was told to find 
for the défendants. 

Finding no error, both judgments are affirmed. 
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In re ISAACSON. 
(Circuit Court of Appeals, Second Circuit November 9, 1909.) 

No. 17. 

1. BANKEUPTOT (§ 484*)-^UBISDICTION 03? COUBTS— Allowinq Compensatiow 

TO Receivee. 

Where, on the flllng of a pétition In Involuntary bankruptey, a re- 
ceiver Is appointed and authorlzed to continue the debtor's business, but 
a second pétition is afterwards filèd in another district, where an adjudi- 
cation Is made, and to whlch the proceedings are transferred under Gen- 
eral Order No. 6,i as belng the district of his domicile, the court In the 
other district bas Jurlsdlctlon to flx the compensation of Its reeelver and 
■■ his counsel, although payment can only be made on order of the court 
havlng custody of the estate. 

[Ed. Note. — For other cases, see Bankruptey, Dec Dlg. § 484.*] 

2. Bankbuptot (§ 114*)— Appointment of Rboeiveb— 0)Ntinuance of Busi- 

ness. 

An order authorizlng a reeelver In bankruptey to continue the business 
of the bankrupt for a limlted tlme is largely dlscretlonary, and caunot be 
collaterally attacl^ed. 

[Ed. Note. — For other case, see Bankruptey, Cent Dlg. g 165; Dec. 
Dlg. § 114.»] 

Pétition to Review Orders of the District Court of the United States 
for the Southern District of New York, in Bankruptey. 

In the matter of Samuel D. Isaacson, bankrupt. On pétition by 
Harding, Whitman & Co. to revise orders of the District Court. Or- 
ders modified and affirmed. 

See, also, 161 Fed. 777, 779. 

This cause cornes hère upon a pétition to revise two orders of the 
District Court, entered October 26, 1908. One of thèse orders con- 
firmed a report of the spécial master, which overruled objections filed 
by petitioner to varions pétitions for allowances and to the accounts of 
the receiver. The other order denied a motion to set aside such report. 

Hyman & Campbell (A. R. Campbell, of counsel), for petitioners. 
H. & J. J. Lesser (R. P. Levis, of counsel), for respondents. 

Before I.ACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. On February 27, 1908, involuntary pétition in 
bankruptey was filed in the Southern district of New York, and Wil- 
liam Blau was appointed receiver. He took possession of two places 
of business of the alleged bankrupt, one in the borough of Manhattan 
and the Qther in the borough of Brooklyn. On the day foUowing re- 
ceiver's appointment an order was made permitting the continuance 
of business for 20 days, and under it the receiver actually continued 
business for 5 days. On March 4th an adjudication of bankruptey 
was made. Meanwhile, on March 2d, petitioner and two other credit- 
or§ filed a pétition in involuntary bankruptey against Isaacson in the 
Eastern district. After various proceedings, which it is not necessary 
to recite, I.saacson was adjudged a bankrupt, and WiUiam Blau and 
Warren I. Lee were appointed receivers by the bankruptey court in the 

*For other caseï »et Mme toplc £ S kitmbeb lu Dec. A Am. Digs. 1907 to date, t Rep'r Indexe* 
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Eastern district. The adjudication in the Southern district was vacated, 
"trial of pétition filed in Eastern district to be brought on first under 
rule 6" (32 C. C. A. ix, 89 Fed. v) and ail property held by the Southern 
district receiver was turned over to the Eastern district receivers. 

On or about May 16, 1908, pétitions were presented to the United 
States District Court for the Southern district of New York, by Wil- 
liam Blau as temporary receiver, by H. & J. J. Lesser, as attorneys for 
such temporary receiver, and by H. & J. J. Lesser, as attorneys for the 
petitioning creditors in the proceedings in said court, for allowances to 
them for their work done in the said proceedings ; and the pétition of 
William Blau prayed also the allowance of his accounts, which were 
annexed to said pétition. It is the décision of the court upon such pé- 
titions, after report by spécial master, which it is now sought to re- 
vise. 

It is contended that there was légal error in fixing the amount of 
the allowances and directing their payment, for the reason that the 
bankruptcy court in the Southern district had no jurisdiction. We 
cannot assent to the proposition that the court which appointed the re- 
ceiver, and for which his services werç rendered, has not jurisdiction 
to examine into the nature and extent of those services and to dé- 
termine what is a proper compensation therefor. Technically that 
court has no jurisdiction to order the receivers appointed by another 
court to make disbursements out of the fund in their hands, and in that 
particular the order of October 27, 1908, is modified ; but the bank- 
ruptcy court in the Eastern district will undoubtedly give fuU faith and 
crédit to the détermination of the court in the Southern district as to 
the value of services rendered by an ofïicer of that court to that court, 
and will instruct its own receivers accordingly. 

It is further contended that it was imprudent and négligent of the 
receiver to undertake to continue the business, even for 5 days. We 
need not examine this question. No proceeding was ever had to review 
the order authorizing him to do so, and it may not be thus collaterally 
attacked. This matter of continuing a going business till it can be de- 
termined whether or not such course will be for the best interests of ail 
is so largely a matter of discrétion confided to the bankruptcy courts 
that it would require a most extraordinary showing to persuade an ap- 
pellate court to the conclusion that such discrétion had been abused. 

As to the amount of the allowances, we are inclined to the opinion 
that, in the case of the receiver's counsel at least, they are extremely 
libéral ; but we see no reason to disturb the détermination of the Dis- 
trict Judge, who was necessarily more familiar than we are with the 
nature and extent of the services. We concur with the spécial master, 
as did the District Judge, that the receiver should not be surcharged 
for losses on sales during the continuance of the business, and find 
nothing in the objections as to exclusion of évidence or as to the filing 
of briefs with the spécial master which calls for discussion. 

With the modification above indicated, the orders are affirmed. 
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EOBINSON V. NATIONAL TUBE CO. 

(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

No. 41 

Tkial (§ 141*) — Taking Question from Jury— Questions of Fact— Conclu- 
sivENEss OF Evidence. 

Wliere tlie évidence on an issue is uncontradieted, or of sueli couclusive 
cliaraeter tliat tlie court in tlie exercise of a sound judicial dis^cretion 
would be compelled to set aside a verdict retunied in opposition to It, 
such issue may properly be witlidrawn from tlie .iury. 

[Ed. Note. — For other cases, see Triai, Geut. Dlg. § 336; Dec. Dlg. S 
141.*] 

In Error to the Circuit Court of tlie United States for the Western 
District of Pennsylvania. 

Action by George W. Robinson against the National Tube Company. 
Judgment for plaintiff, and he brings error. Affirmed. 

Thos. M. & Rody P. Marshall and O. K. Eaton, for plaintiff in error. 
David A. Reed, Wm. A. Sei,fert, and Reed, Smith, Sliaw & Beal, for 
défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges, 

BUFFINGTON, Circuit Judge. In the court below George W. 
Robinson brought suit against the National Tube Company to recover 
damages for injuries caused by négligent blasting opérations of the lat- 
ter. Such négligence, for the purposes, of the case, was conceded, and 
the évidence confined to proof that Robinson was struck by a missile 
and to the damage done thereby. On the part of Robinson the conten- 
tion was that his hearing was entirely sound before the accident, and 
that thereafter, as the resuit of a blow on the left side of his head, 
his right ear suppurated and destroyed his hearing. The plaintiff made 
no proof of causal connection between the blow on the left side of the 
head and the subséquent deafness of the right ear. On the other hand, 
the défendant offered proof that there could be no such causal connec- 
tion, that Robinson had scarlet fever in childhood, that his right ear 
had suppurated thereafter, and that his sensé of hearing had become 
impaired before the blasting opérations complained of. It also proved 
by uncontradicted professional testimony that, when examined short- 
ly after the accident, Robinson's ear bore évidence of chronic suppura- 
tion of long standing. Thereupon the trial judge allowed the jury to 
assess damages for other injuries, but instructed them not to assess 
damages for loss of hearing. The jury found a verdict for $100, and 
on entry of judgment plaintiff sued out this writ, assigning for error 
the judge's withdrawal from the jury of the assessment of damages for 
loss of hearing. 

We hâve carefully examined the testimony, and are satisfied the 
judge was correct in the ruling complained of. As the case was de- 
clared on and tried, the contention of the plaintiff rested wholly on his 
showing that his hearing was unimpaired before the accident, and 
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damages by him for loss of hearing were and could be based only on 
such contention. On that point, however, the proof was of such over- 
whelming prépondérance that a judge could not hâve allowed such a 
verdict to stand. Under such circumstances, it was the duty of the 
court to prevent a mistrial in that regard, and restrict the considéra- 
tion of the jury to that portion of the case which alone warranted a 
verdict. For, as said in Lackawanna Case v. Converse, 139 U. S. 472, 
11 Sup. Ct. 569, 35 L. Ed. 213, and restated in Patton v. Texas, 179 U. 
S. «60, 21 Sup. Ct. 275, 45 L,. Ed. 361, the court may "direct a verdict 
for the plaintiff or the défendant, as the one or the other may be proper, 
where the évidence is undisputed, or is of such conclusive character 
that the court, in the exercise of a sound judicial discrétion, would be 
compelled to set aside a verdict returned in opposition to it." 
The judgment below will therefore be affirmed. 



In re JACOB BERRY & CO. 

(Circuit Court of Appeals, Second Circuit. Novemlier 9, 1909.) 

No. 39. 

Election of Remédies (§ 7*)— Claim Against Bankrupt— Right to Rbclaim 
Pbopeett riîOM Trustée— Et.EcrioN or Remédies. 

Wliere a firm of broliers, prior to tlieir banlîruptcy, without autliority 
pledged stocks of customers in tlieir liands to secure loans to themselves, 
tlie action of sucli a eustonier in proving liis claiin against the estate for 
tlie value of liis stoclj, without réservation, with full Ivnowiedge of the 
facts, constituted an élection of remédies, and he cannot reclaim the 
stock on its subséquent return to the trustée. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. § 12 : 
Dec. Dig. § 7.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

In the matter of Jacob Berry & Co., bankrupts. On pétition of 
James D. Butcher to review an order of the District Court (146 Fed. 
623). Order affirmed. 

Francis M. Applegate, for petitioner. 

James, Schell & Elkus (R. P. Lewis, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court confirming the report of a spécial master to the effect 
that the petitioner had elected to prove against the estate for the value 
of stock wrongfully hypothecated by the bankrupts, and therefore 
could not subsequently claim the stock or its profits specifically. 

It is to be inferred from the opinion of the Suprême Court in 
Thomas v. Taggart, 209 U. S. 385, 28 Sup. Ct. 519, 52 L. Ed. 845, 
that a créditer who does this without making any réservation bas 
finally elected his remedy. In that case, arising out of this same bank- 
ruptcy, the créditer proved a claim for the value of stocks wrongfully 

*Por other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hypothecated by the bankrupts, but expressly reserved hîs right, not- 
withstanding, to recover the certificates or their proceeds. The court 
said : ^ 

"In this claim the essential question is as to the effect of Hall's proof of 
bis claim in banki'iiptcy as a waiver of Iiis right to recover the shares of stoclc 
covered by the reeeipt. We are of the opinion that, in view of the réservation 
just ûiade, there was nothing In Hall's eonduet, amounting to an élection to 
pursue his claim as a creditor in bankruptcy, whieh iiow prevents his recov- 
ery of the certificates of stock in question. It is true that he voted at the 
first meeting of the ereditors on December 19, 1904, upon an informai ballot 
for trustée in bankruptcy, and at the formai élection of trustées on December 
21, 1904, Mr. Hall did not vote, though the référée finds that he participated 
actlyely at the meetings held for the élection of trustées. We are of the opin- 
ion that the réservation of Hall evidenced his intention to hold on to what- 
ever rights he had in his shares of stock, and there Is nothing in his conduct 
which vi^ould preclude him, after he had discovered that the shares had been 
returned to the assignée in bankruptcy, from reclaiming them as his own 
property." 

If the record in this matter showed that the petitioner made his 
claim without knowledge of ail the facts, or even in ignorance of his 
légal rights to follow the certificates or their proceeds, the situation 
might be différent ; but it does not. On the contrary, the spécial mas- 
ter and the District Judge both found that he acted with fuU knowl- 
edge of ail the facts. The situation he is now in is not due to his 
lâches, or to any estoppel arising out of anything done to the préjudice 
of others, but to the fact that he has deliberately elected a remedy in- 
consistent with the claim he now makes. 

The order is affirmed. 



ARMSTRONG v. BELDING BROS. & CO. 

(Circuit Court of Apiteals, Second Circuit. Kovember 9, 1909.) 

No. 158. 

1. Patents (| 168*) — Construction— Estoppel by Phoceedings in Patent 
OrriCE. 

In interférence proceedings between two applicants for patents, one 
was successful on proof of prlority of Invention, whereupon his opponent 
purchased bis application and substituted for the claims therein two 
clainis from his own pending application, and the patent was granted 
thereon. He had previously, through counsel, expressed an opinion as to 
the meaning of such claims to difCerentlate them from a prior patent, 
which, howevér, was also antedated in invention by the applicant in 
whose application the claims were later embodied. Held, that such ex- 
pression of opinion did not estop him from insisting on a broader con- 
struction after the patent was issued, which might bave been claimed by 
the original inventor. 

[Ed. Kote. — For other cases, see Patents, Cent. Dig. |§ 24Zy,, 244; Dec. 
Dlg. § 168.* 

Conclusiveness and effect of décisions of Patent Office in proceedings 
on applications, see note to Novelty Glass Mfg. Co. v. Brookfleld, 9û 0. C. 
A. 530.] 

•For other cases see same topic & i kumber in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*) — Valibity and Infsincejient— Tjiread Package. 

The Schroeder patent, No. 546.2.")], for ji tliroad paekage especiallj' de- 
signed for etnbroidei-.y silk, rtiscloses invention, and a novel and useful 
devicef and is entitled to a libéral construction ; al.so hrUI infringed. 

[Kd. Note. — For other cases, see Patents, Dec. Uig. § 328.*] 

3. Patents (§ 328*) — Infbinqement— Skein Thkead Holdeb. 

The Schroeder patent, No. 546,123, for a skein thread holder, is for an 
improvement merely, and entitled to a narrow constructioji only. As so 
constriied, hcld not Infringed. 

[Ed. Note. — B"or other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from tlie Circuit Court of the United States for the District 
of Connecticut. 

Suit in equity by Benjamin L. Armstrong against Belding Bros. & 
Co. Decree for complainant (172 Fed. 234), and défendant appeals. 
Afifîrmed in part, and reversed in part. 

This cause cornes hère upon appeal from a decree of the Circuit Court, Dis- 
trict of Connecticut, tinding infringement of two patents. No. 546,123, Sep- 
tember 10, 1895 to William Schroeder, assigner to B. ti. Armstrong, for a 
thread package, and No. 546,251, to William 0. Schroeder, September 10, 1895, 
for skein thread holder, both made of paper. The second of thèse is the earli- 
er patent, application having been filed June 22, 1894, while the application 
for the other was not flled until June 11, 1895. No. 546,251 is therefore re- 
ferred to as the flrst Schroeder patent. The opinion of the Circuit Court Is 
found in 172 Fed. 234. 

Robert B. Honeyman and A. Parker Smith, for appellant. 
Livingston Gififord and Ernest Cliadwiclc, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

LACOMBE, Circuit Judge. The invention is designed more espe- 
cially for what are generally Icnown as "embroidery silks," which easily 
become tangled and need to be protected, not only from dust, but also 
from exposure to light, which tends to fade their délicate colors. The 
two claims of the first patent read: 

"1. A thread package, consisting of a folded casing embracing the skein, 
the said casing belng provided with a bearlng pièce, folded upon itself, the 
bight of the fold foi-ming a bearing for the skein and a partition between the 
sides of the skein, the said folded bearing pièce being permanently attached 
to one only of the opposite sides of the casing, substantially as set forth." 

"2. A thread package, consisting of a folded casing for embracing the skein, 
one of the folded parts of the casing located between the walls of the casing 
being further folded, the bearing edge of the fold extending trausversely to 
the longitudinal direction of the skein and forming a partition between the 
sides of the skein, substantially as set forth." 

Examination of the record induces entire concurrence in Judge 
Platt's conclusion that Schroeder is entitled to a generous treatment of 
his patent, which was the first invention that undertook to préserve and 
care for individual skeins of embroidery silk : that tangling and soiling 
of the skeins were practically done away with, the worker could re- 
move the entire skein, thread by thread, by drawing it over the bearing 
pièce by an end pull, without breaking up the package ; color and size 
be duplicated at the store without carrying a sample; and that it was 
"a boon to maker, seller, and user." 

•For other cases see same topio & § npmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The argument in this court was concerned mainly with infringement. 
Défendant lias one lèss foklew sirip in his casing, and the convolutions 
of the projection of paper which is folded into his bearin^ pièce are 
not exactly the same'as those of Schroeder. A long argument has been 
made as to the effect of thèse différences. But examination of the 
actual thing which défendant makes, and which is not modeled upon or 
conformed to any structure prior to Schroeder's, shows that it is cov- 
ered specifîcally by the language of the claims. This was demonstrated 
very effectively upon the argument by separating the bearing pièce 
of each thread holder from the rest of the holder by the use of the 
scissors. The pièces thus eut off were each "folded upon itself." The 
bight of each formed a bearing for the skein and a partition between 
the sides of the skein. The "partition" of the structure made in ac- 
cordance with the drawings of the patent was longer than defendant's 
partition; but the latter acted to keep the two sides or limbs of the 
skein separated from each other at the loop or uncut end of the skein, 
which is the location where according to the spécifications it is particu- 
larly important to hâve a partition. The spécification states that the 
core (partition) should preferably correspond in length to the interior 
length of the skein, but that "preferential" length is not incorporated 
in the claims, and there is nothing in the prior art to make it necessary 
to read it in, in order to save them. The bearing pièces of both devices, 
also, when the thread packages are unfolded to show their précise 
structure, are seen to be permanently attached to only one of the sides 
of the casing; not to the same casing side in both instances, but the 
claims are not limited to the précise arrangement shown in the draw- 
ings, and there is nothing in the prior art which makes it necessary so 
to limit them. Défendant contends that, when the package is completed 
by pasting down the edge of the right-hand casing side on top of the 
left-hand casing side, his bearing pièce is "permanently attached" to 
both of the opposite casing sides ; but examination of the package 
when opened up shows that the right-hand casing does not even come 
in contact with the bearing pièce. The complainant's expert on cross- 
examination stated that so long as the gum or mucilage held the bear- 
ing pièce would be attached to both of the opposite sides of the casing; 
but we are satisfied that he is entirely in errer. Inspection of the 
package is sufficient. 

There is nothing in the file wrapper and contents of the Schroeder 
patent which requires any modification of the language used in the 
claims, and taken at their face value, with nothing in the prior art to 
qualify them, they read upon defendant's structure, which accomplishes 
the same resuit in the same way. 

A novel point is presented by défendant. The Schroeder applica- 
tion, which was fîled June 22, 1894 contained eight claims, none of 
them in the language of the two finally allowed. The examiner cited a 
patent issued to Armstrong (complainant in this suit) July 17, 1894, 
on an application dated May 18, 1894 (No. 523,139). Schroeder at 
once filed an affidavit showing réduction to practice prior to the filing 
date of the référence, and his priority thereto stands undisputed. The 
same Armstrong had another application pending in the Patent Offi'^'^ 
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which as to some daims was subsequently issued to him on September 
10, 1895 (No. 546,127). With some of the daims in this application 
Schroeder was thrown into interférence, and prevailed on his record 
date. After décision in his favor, Armstrong bought up the Schroeder 
appHcation, and substituted for the daims of Schroeder two of the 
claims in his own application, which the Patent Office had approved, 
subject to Schroeder's proof of priority. While Armstrong was strug- 
gling with the Patent Office to differentiate his application from his 
own prior patent, he, through counsel, expressed his opinion as to the 
meaning of the language -used in thèse two daims which subsequently 
went into the Schroeder patent. It is now contended that thèse expres- 
sions of opinion as to claims in the Armstrong application are to be 
taken as limitation on the same claims contained in the Schroeder 
patent. This would carry the doctrine of estoppel or abandonment by 
reason of conceding the soundness of departmental criticism far be- 
yond any recorded décision, and we cannot assent to any such exten- 
sion. Armstrong was seeking to differentiate his later patent from the 
conceded prior art (his own patent 523,139), which stood in his way ; 
but Schroeder concededly antedates that patent, and there was no ne- 
cessity to differentiate himself by concession from a patent subordinate 
to the one which was issued to him. As to the first Schroeder patent 
the decree should be affirmed. 

The second Schroeder patent is manifestly not a pioneer, but a mère 
modification, possibly an improvement on his earlier patent. We need 
not discuss this in détail, because defendant's package differs from it in 
an important particular. Defendant's package, like that of the first 
Schroeder patent, renders the threads as they are pullecl out over an 
extended straight edge, which gives free play for them without bunch- 
ing or congestion. The second Schroeder patent renders them, not 
over a straight edge, but through two V-shaped corners. With a sub- 
ordinate patent like this the différence is substantial, and infringement 
cannot be predicated. As to the second Schroeder patent, therefore, 
the decree should be reversed. 

The decree, therefore, is modified as expressed in this opinion, and 
since appellant has prevailed in part and been defeated in part, there 
should be no costs of appeal to either side. 



NATIONAL CASKET CO. v. STOLTS. 

(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 62. 

1. Equitt (§ 241*) — Suit for Infeingemekt— Demukreb to Bili^— Hearing. 
On demurrer to a bill for infrinfrement of a patent, the court cannot 
consider testimony given In a prior case and not in tlie record. 

[Ed. Note. — For otlier cases, see Equlty, Cent. Dig. § 515 ; Dec. Dig. § 
241.*] 

•For other cases see same toplc & § number In Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*) — Validity— Face-Plate fob Burial Caskets. 

The Hamilton reissue patent, No. 12,750 (original No. 619,507), for a 
face-plate for burial caskets, is net void on its face. 

[Ed. Note.^ — For otlier cases, see Patents, Dec. Dig. | 328.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by the National Casket Company against Juhus W. 
Stolts, as président and treasurer of J. & W. Stolts, an unincorporated 
joint-stock association. Decree dismissing bill on demurrer, and com- 
plainant appeals. Reversed. 

On appeal from a deeree of the Circuit Court for the Southern District of 
New York, dismissing the blll on demurrer. The bill allèges the infringement 
of reissued letters patent, No. 12,750. for a face-plate for burial caskets, dated 
P'ebruary 11, 1908, to William Hamilton, deceased, assigner to the complnln- 
iint. Décisions in the former lltigation based upon the original patent will 
be found reported in 127 Fed. 158 ; 135 Fed. 534, 68 C. 0. A. 84 ; 153 Fed. 765 ; 
and 157 Fed. 392, 85 C. C. A. 300. 

Charles H. Duell, Frederick P. Warfield, and HoUand S. Duell, for 
appellant. 

Arthur v. Briesen and Hans v. Briesen, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. As the case is now before us upon demurrer 
we can only consider the bill, the demurrer and the original and re- 
issued patents, profert of both being made by the complainant. The 
defendant's argument proceeds upon the theory that the issue between 
the parties is res judicata. The third ground of demurrer allèges : 

"That it appears from the bill of complaint that the Issues raised in the 
présent suit hâve been tried and disposed of by this court and that said prior 
adjudications constltute res judleata of ail the issues of the présent suit." 

We are unable to find such an averment in the bill. It is true that 
it allèges that for seven years prior to November, 1907, there was al- 
most constant litigatioil between the parties and that at the date last 
mentioned the complainant was first informed by this court that the 
original patent was inoperative and void for failing to claim the inven- 
tion with the requisite certainty and accuracy, and for the further 
reason that the inventor claimed more than he had a right to claim. 
This falls far short of an averment or admission that the issues pre- 
sented by the bill hâve been decided adversely to the complainant. The 
records in the former litigations are not before us and cannot be in- 
troduced upon the issue presented by the bill and demurrer. The de- 
murrer admits what the bill allèges but the bill does not allège that 
the original patent was held invalid because of lack of patentability. 

The courts may, of course, in considering a demurrer, take judicial 
notice of matters within the common knowledge of the people, but we 
hâve grave doubt whether we are justified in considering the testimony 
and exhibits produced before us at an argument which took place two 
years ago. Even if we were permitted to consider face-plates for 
burial caskets as matters of common knowledge, we are not sufficiently 

•For other cases see same topic & § ndjibeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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familiar with their détails to justify us in considermg the art prior 
to Hamilton's application, in the absence of exhibits and testimony 
identifying and explaining them. The évidence of the witness who tes- 
tified to a prior use in the suit on the original patent may be décisive 
of this case also, but his testimony is not before us and it would, we 
think, be establishing a dangerous précèdent were we in aid of a de- 
murrer to resort to testimony not in the record. 

We cannot say upon the face of the reissued patent alone that it 
fails to disclose a patentable invention. Neither can we say that the 
reissue is illégal. 

It is, of course, important that litigation should not be unnecessarily 
protracted, but as the appellant offers to stipulate into the case at bar 
the proofs adduced in the former case, it is manifest that without 
serions delay or expense ail the questions discussed can be presented 
upon a record which leaves no doubt as to the right of the court to 
consider them. 

The decree is reversed with instructions to the Circuit Court to 
enter an order overruling the demurrer with permission to the défend- 
ant to answer within 20 days. 



AMERICAN LAUNDRY MACHINERY MFG. CO. v. TROY LAUNDRY 
MAOHINERY CO., Limited. 

(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 185. 

1. Patents (§ 328*) — Validitt and Infringement— Clothes Dbieb. 

The Barnes patent, No. 684,776, for a clotbes drier, was not antiei- 
pated, and diseloses invention ; also held Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

2. Patents (§ 328*) — Validity and Infringement— Clothes Drier. 

The Hagen & Cooper patent, No. 73.5,366, for a elothes drier, hcld not 
anticipated and valid, but limited by the prior art to a construction cov-- 
ering only the spécifie stop device shown and described; also held in- 
fringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by the American Laundry Machinery Company 
against the Troy Laundry Machinery Company, Limited. Decree for 
complainant (171 Fed. 878), and défendant appeals. Affirmed. 

Livingston Gifford and E. B. Stocking, for appellant. 
Church & Rich (F. F. Church, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURL^M. The facts are fully stated, the patents carefully 
described, and the prior art discussed in Judge Ray's opinion above 
cited, and also in a prior opinion by the same judge on motion for pre- 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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limmary injunctîon. 161 P*ed. 556. The Barnes patent îs c».oO dis- 
cussed in an opinion by Judge HoUand in Circuit Court, Eastern Dis- 
trict of Pennsylvania. Barnes v. Lingo, 151 Fed. 59. It will not be 
necessary to rehearse what was said in thèse opinions. 

As to the Barnes patent, we concur with Judge Ray's reasoning and 
conclusions. When the motion for preliminary injunction was under 
discussion, there seems to hâve been some question raised as to in- 
fringement, requiring construction of the claims in the Hght of fîle 
wrapper and contents; but we understand that défendant does not 
now dispute the statement in the later opinion below that it bas copied 
Barnes' arrangement in ail its parts. 

The combination of a steam-heated dry room with an endless con- 
veyor carrying the clothes into, through, and out of the room, which 
Barnes disclosed in his patent, is a simple one. It seems strange that 
those skilled in the art did not find it obvions, and the question of pat- 
entable invention is a close one. Nevertheless it accomplished results 
long sought for, and remedied defects which were generally recog- 
nized as very troublesome. The réception accorded to it by laundry- 
men, when it was first shown to them at their convention in 1900, and 
subsequently, we find persuasive to the ^conclusion that it was because 
of the exercise of the inventive faculty that Barnes discovered a com- 
bination which did not occur to them, although they had long been 
seeking for something which would better existing conditions. 

Défendant criticises this "commercial évidence" on the ground that 
it does not appear that any builder or user of thèse drying rooms knew 
of the Norton conveyor. That conveyor is shown in two English pat- 
ents granted in 1864, there is no suggestion that it ever existed, except 
on paper, and presumably no one in this country ever saw or heard 
of it till it was dug up as a référence in this litigation. But we do not 
understand that any peculiarities of the Norton conveyor are essential 
to the success of the new combination. Any conveyor which would 
carry the clothes dépendent from it through the room would seem to 
answer the purpose ; and it must be assumed that laundrymen general- 
ly, like other intelligent and observing men, must bave known that the 
endless conveyor was a device in common use in many arts. The cir- 
cumstances that it did not ocçvir to any of them when trying to im- 
prove their dry rooms individually, or collectively in their conventions, 
to combine such a conveyor with the side-heated room, seems to us 
sufficiently to détermine the question of patentable invention in favor 
of Barnes. 

As to the Hagen & Cooper patent, we concur with the Circuit Court, 
^but think that, in view of the state of the art, the claims cannot be 
sustained broadly for any and every form of stop device "adjustable 
on the carriers" or "on the conveyor." They must be so restricted as 
to cover only the spécifie devices shown in the spécifications; but, as 
thus restricted, they seem to be infringed. 

The decree of the Circuit Court is affirmed, with costs. 
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GïlAT TELEPHONE PAT STATION OO. v. BAIRD MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1909. Behearing De- 
nied November 20, 1909.) 

No. 1,470. 

1. Patents (§ 72*)— Anticipation— A cci dental Similakitt of Pakts. 

A patent for a meebanical combinatlon is uot anticlpated by a prior 
l>atent, wbich incidentally shows a simllar arrangement of parts, wliere 
such arrangement was not claimed nor designed to perform the functîon 
for whleh it is designed and claimed in the second patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 89; Dec. Dig. § 
72.*] 

2. Patents (§ 66*)— Anticipation— Application Antedatinq Alleged Antic- 

ipating Patent. 

A patent is not anticipated by other patents, whlch, although prior In 
date, had not beeu granted when application for such patent was filed, and 
whlch were therefore not in the prior art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §1 79, 81 ; Dec. Dig. 
§ 66.*] 

3. Patents (§ 328*)— Invention and Infeinqement^-Telepiione Pay Station. 

The Gray patent, No. 593,720, for a coin-controlled téléphone pay sta- 
tion, embodies the flrst devlce based upon the idea that the pay-box signal, 
produced by the falling coin, should be communicated to the transmitter 
by œeans of résonant connection between the two, as contrasted with the 
employment of air waves, as in the prior art. It discloses invention and 
is not limited to the particular form of connection described, nor was the 
right to such broad construction lost by anything which occurred in the 
patent office. Also, held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

4. Patents (§ .328*)— Anticipation— Téléphone Pay Station. 

ïhe Gray patent, No. 598,610, for a coin-controlled téléphone pay sta- 
tion, discloses no patentable Improvement over the deviee of patent No. 
593,720 to the same inveutor, and is void for anticipation thereby. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

5. Patents (§ 168*) — Constkuction— LiImitation by Proceedings in Patent 

Office. 

Where an applicant for a patent persisted in the basic idea upon whlch 
he claimed invention, although amending hls claim from time to tlme aft- 
er rejections by the examiner as to détails of construction in attempts 
to avoid références by the examiner, and his application was finally re- 
jected by the examiner but allowed on appeal, on the broad ground that 
such basic idea involved Invention, such amendment did not limit the 
claim as finally allowed to the précise construction therein described. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243%, 244; Dec. 
Dig. § 168.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Gray Téléphone Pay Station Company against 
the Baird Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Reversed in part. 

Appellant filed its bill below for an in.iunction restraining défendant from 
infriugement of patent No. 593,720, granted to W. Gray, November 16, 1897, 
for a téléphone toll station, and claim 1 of patent No. 598,610, granted to the 
same party February 8, 1898, for a coin-controlled téléphone pay station. The 
former patent has but one claim. which reads as follows. viz.: 

•For other cases see same topic & § ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
174 F.— 27 
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"In comblnation with a set of téléphone instruments, a signal-box contaln- 
ing a çhannel-board, a sjgnal devlce, locatçd In the path of the falling coin, 
openings through the wall of the box for the réception of a coin, the channel- 
boardt sècured in flrm qontact with a wall of the signal-box, the transmltter, 
and the transmitter-support secured In flrm contact with that part of tlie 
glgnal-box to which the channel-board la secured, ail substantially as de- 
scribed." 

Claini 1 of the latter patent reads as follows, viz.: 

"1. In a téléphone toU apparatus, In comblnation with a transmitter-base 
or support of métal, a transmltter pivoted to the support, a metallic signal- 
box havijig Its wall secured in close contact with the transmltter-base, a sig- 
nal-soundlng device located wlthin the box, and the coln-channel registering 
with the coln-slot through the wall of the box." 

The Circuit Court found no infringement and disniissed the cause for want 
of equity. The answer sets up invalidity and noninfringement. The main 
contentiop is in regard to the eue clalm of the patent first named, which ap- 
pellant insists îs for a broad invention, vIz., the securing of a résonant con- 
nection between the signal withln the signal-box and the transmltter, in place 
of the actioi;! on the transmltter caused by the sound of a gong or bell con- 
veyed thereto externally as theretofore employed. To accomplish this, ap- 
pellant, as. will be seen, provides for a slgnaling devlce, as a bell or gong, in 
the pay-boX, operated by gravity-impelled coin, in such arrangement as that 
the vibration caused by the Sound thereof shall correspondingly actuate the 
wall of thé signal-box, which Is constructed In flrm contact with the trans- 
mitter-support. 

The patent seems to hâve had a stormy time of It in the Patent Office. By 
application sériai No. 491,190, flled November 17, 1893, appellant sought to be 
allowed two claims broadly calling for a closed signal-box arranged in con- 
tact with an intégral portion of the transmitter-support or to the backboard 
thereof, and containlng devices for operating signais by means of falling coin. 
Those claims were rejected by the examiner on December 16, 1893, on patent 
No. 469,647, granted to Gray, February 23, 1892, for a coin-controlled appara- 
tus for téléphones. On July 1, 1895, Gray amended by erasing both claims 
and substituting a new claim in place of them, which reads as follows, viz.: 

"In combination in a téléphone, a signal-box containlng devices for the 
sounding of signais by the opération of a falling coin, and a transmltter and 
its supporting part arrangea in contact with the box, ail substantially as de- 
scribed." ' 

In presenting the amended claim, appllcant says: 

"The claim as now prfisented clearly avoids the référence. Said référence 
shows the transmltter or its supporting part, supported above the box and at 
some distance theref rom. The claim is limlted to the transmitl;er or its sup- 
porting part being in contact with the box." 

On July 2, 1895, this claim was rejected by the examiner, on Gray of rec- 
ord and patent No. 440,118, granted to H. C. Root, November 4, 1890, for an 
automatlc toU System for téléphone pay stations. On January 4, 1895 (pre- 
sumably 1896), the examiner notifled Gray that the last-named daim had been 
taken up for action under rule 65 of the Patent Office and finally rejected on 
the patents of Gray and Root of record. On July 2, 1896, Gray submltted 
amendments to the spécification and substituted an amended claim, which 
reads as follows, viz.: 

"In combination with a set of téléphone instruments, a signal-box contain- 
lng a channel-board, a signal device located in the path of movement of a fall- 
ing coin, openings through the wall of the box for the réception of a coin, the 
channel-board secured in close contact with the top of the signal-box, the 
transmltter, and the transmitter-support secured in close contact with the 
cover of the signal-box, ail substantially as described." 

On July 7, 1896, the examiner held this amended claim was noi the same in 
substance as the rejected claim, and might not be entered for the purpose of 
appeal. He also held it to be too late to présent it as a new claim. On July 
14, 1896, Gray, through his attomey, admits the broad claim as set out to be 
untenable, but claims patentable novelty, and asks that the paper liled with 
iippeal be considered on its nierlts. On August 3, 1896, the examiner notifies 
Gray the arnendment of July 2, 1896, has been entered, clalm examined. and 
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rejected on Gray 469,649 o( record. He thereupon waives the right to further 
rejectlon, and consents to the renewal of appeal to the Board of Examiners 
In Chief. Appeal was taben July 2, 1896, and renewed February 2, 1897, with. 
request that the appeal fee filed in connection with appeal of July 2, 1896, be 
applied. On May 12, 1897, Gray, through his counsel, files his brief in which 
he asks to amend the amendments of July 1, 1896, among other things, by sub- 
stituting the word "flrm" or "flrmly" in place of the phrase "close contact," 
and insertlng after the words "transmitter-support" the phrase, "thereby es- 
tablishlng a résonant connection between the signal wlthin the box and the 
transmitter located outside thereof." In this brief it is stated: 

(1) That in patent No. 469,649 the base of the transmitter is not in contact 
with the walls of the signal-box, but is fastened to a backboard, and at a dis- 
tance from the box. 

(2) That experinient and careful test hâve proved that the arrangement of 
patent No. 469,649 with the deflector removed and the hole stopped would not 
be usable for the reason that the sound of the signal within the box could 
not be picked up by the transmitter and conveyed to the central office. 

On May 17, 1897, the Board of Examiners allowed the amendments and fe- 
Tersed the examiner. In their décision they describe the invention as an im- 
provement on patent No. 469,649, "in which the sound of the signal was trans- 
mitted to the transmitter, through a deflector tube. This tube is in the prés- 
ent de vice omitted, and the transmitter arm, c, or the base or support therefor 
(not lettered) are brought into flrm contact with the top or some part of the 
box containing the signaling device, whereby a résonant connection is estab- 
lished through the parts in flrm contact with each other, and the sound of 
the beil can be heard through the transmitter without the use of the tube. It 
is stated by counsel for applicant, as a matter of fact determined by experl- 
ment, that. If the deflector tube of appàratus llke that shown in the patent is 
closed, the connection between the signal and transmitter by way of the back- 
board cannot be relied upon. There is thus a new and simple construction, by 
which better results are obtained, and which in our opinion required inven- 
tion to devise." 

Thereupon the patent was Issued as above. 

Prom the file wrapper and contents in the record, It appears that the orig- 
inal application for the second patent, Gray, No. 598,610, called for the allow- 
ance of eight clalms, and is for an improvenient upon the device of patent No. 
593,720. It was filed December 4, 1895. Its claim 1 differs from the former 
claim mainly in the employment of metallic média in obtaining résonant con- 
nection. 

On January 3, 1896, ail the claims were rejected on références cited In no- 
tice, amendments were made to the spécification, and claims 1, 2, 6, 7, and 8 
were erased and a new claim substituted in place of claims 6, 7, and 8, and 
:flled July 2, 1896. On Jùly 20, 1896, ail of the claims were agaln rejected by 
the examiner. On January 20, 1897, a reconsideratlon was asked in a ietter 
«ontaining the statement: "Applicant has by repeated and continued experi- 
ments with ail the devlces demonstrated the fact that with a transmitter and 
toll-box unlted to a common base, the same results cannot be attained as in 
a device in which the bases of said parts are in contact." On February 16, 
1897, claims 1 and 3 were rejected by the examiner, and the other claims were 
allowed. On February 19, 1898, Gray erased ail the claims and presented flve 
claims together with amendments to the spécification. Ou March 18, 1897, the 
examiner rejected new claims 1 and 3. Gray asked for a reconsideratlon of 
claims 1 and 3, which was granted on January 13, 1898, and patent allowed 
as above. 

Défendant employs a signal device différent from that of the claims In suit, 
in that the coin is carried by an arm info contact with the signaling device, 
so that the signal is not produced by the falling coin. Defendant's device also 
is différent in that It has no transmitter-base in contact with a wall of the 
signal-box. It opérâtes, however, upon the same princlple. 

It appears further from the évidence that on or about the 22d day of Au- 
gust, 1SM)0, appellee submitted to appeilant, at the latter's request, a device 
known as a "Balrd Triplet" containing the same sound conduetor and signal 
devlces as those of the présent aileged infringing machine, viz.: "Complain- 
ant's Exhiblt Defendant's Machine B," for inspection, and that after examln- 
Ing the same, complainant wrote défendant as folio ws, viz.: 
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' "Hartford, Conn. Aug. 22/1900. 

♦'The Balrd Clock Co., Mr. B. P. Bîiïrd, Président, 141 Clinton St, Cliieago, 
m, — Dear Sir: The model of the Baird pay station sent to us from Cleveland 
by your instructions lias been submltted to out patent attornies, who advise 
us that aS now constructed it does not infringe any of our patents. Please 
accept thanks for your courtesy in the matter. Model will be returned to you 
at once. 

"Yoùrs truly, [Signed] Charles Soby, Secretary," 

The other material facts will be found in the opinion. 

Harrie E. Hart and Charles K. Offield, for appellant/ 
Fred Gerlach, for appellee. ■ 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

It was old in the téléphone toll-station art to employ means for im- 
parting signais from the pay-box to the transmitter of a téléphone. This 
was attained in several ways: It would be electrically effected by the 
employment of a coin in making or breaking the circuit, thereby at once 
advising the central office, or by operating the signal device from the 
central office, or by depositing a coin in the channel provided for that 
purpose, so arranged as to cause a bell or gong to sound. We hâve 
to do only with this latter device. 

It seems to hâve been assurned that the signal could be conveyed to 
the transmitter through air waves alone. With this in view, various 
conductôrs v/ere employed whereby the sound or signal was projected 
upon the diaphragm of the transmitter from the outside. 

Complainant claims to bave been the first to utilize the principle of 
soHd vibration. Its patent first above named is for a device in which 
the signal is given to the transmitter by means of résonant connection 
between the signal or pay box and the transmitter-support, thereby 
avoiding ail appliances which employ the air waves for that purpose. 
So far as the record discloses, such a device is désirable, being both 
effective and simple. In view of the art and the advantage to the pub- 
lic of every advance therein tending to better service, there seems to be 
little doubt that, if the patentée was the first to disclose a toll station 
employing this means of operating the transmitter, he and his assigns 
are entitled to the protection of a court of equity, unless they bave in 
some way waived their rights. There are several patents in the prior 
art, which, in a degree at least, might well hâve been claimed, though 
unconsciously to their inventors, to hâve afforded the assistance of the 
vibration caused by résonant contact of the signal-box with the trans- 
mitter-support. The various signaling methods referred to, wherein 
the sound is conveyed by deflectors or other means for impacting up- 
on the transmitter-diaphragm through the air, would undoubtedly, if 
so arranged as to permit of vibration, be supplemented directly, if in- 
deed the vibration were not the principal channel of sound conduction 
to the transmitter, as, for instance, Gray's several patents, Nos. 469,- 
649, 469,650, 462,813, and Root patent. No. 440,118, and Holbrook pat- 
ent. No. 481,903. Owing to the fact that the signal-box and trans- 
mitter-support bave a common backboard, even though they be not in 
actual close contact, there could hardly fail to be some degree of vi- 
bration through the limited résonant connection. Granting this to be 
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the case, yet the patentées neither made claim for such a resuit, nor 
sought to take advantage thereof, and the record fails to make it ap- 
parent that any satisfactory and practical results could hâve been ob- 
tained thereby. 

"A' patent for a meehanical conibiiiation Is not antieipated by a drawing 
In a prior patent which incidentally shows a sirailar arraiiscment of parts, 
vvhere such arrangement is not essential to the flrst invention, and was not 
depiîiii'-'Ci. ^'-dapted, or uneil tu- perJ'orni the function wiiicU it peri'ornis in the 
second invention, and where the flrst patent contains no suggestion of the 
way in which the resuit sought is aecom])lished by the second inveutor." 
Brill V. ïhird Ave. R. 0. (C. C.) 103 Fed. 289. 

As was said in Canda v. Michigan Iron Company, 124 Fed. 486, 61 
C. C. A. 194: 

"But if the patent gives no sign of such contemplated use and makes no 
provision adapting It to other uses, the patentée cannot be said to hâve in- 
vented that for which he has given no spécifie directions for construction. 
* * * It (the patent there in suit) was not constructed with a view to the 
spécial purpose of the patent In suit. It is true that It mlght happen that a 
casing would be made under the Hardy patent which would be adapted to 
the use contemplated by Canda ; but, if so, it would be merely accidentai. It 
would not resuit from any preconceptlon nor from anythlng specifically di- 
rected by the patent for organizing his invention." 

Défendant cites Gentry patent. No. 616,433, granted March 13, 
1894, for a téléphone toll station, and Alexander patent. No. 544,077, 
granted August G, 1895, for improvement in coin-signal apparatus for 
téléphone pay stations. The application for the patent in suit was filed 
November 17, 1893. It thus appears that at the time the application 
for the patent in suit was filed thèse two alleged anticipating patents 
were not in the prior art, and cannot be availed of as anticipations. 
Bâtes V. Coe, 98 U. S. 31, 25 L. Ed. 68 ; Anderson v. CoUins, 12.3 Fed. 
451, 58 C. C. A. 669 ; Eck v. Kutz, 132 Fed. 758 ; Walker on Patents, 
§ 70; Robinson on Patents, ■§ 331, and note, 332, 334; Barnes v. 
Sprinkler Co., 60 Fed. 605, 9 C. C. A. 154. 

It is insisted by défendant that, even though the riile be as above 
Stated, the fact that the patentée amended his application on July 1, 
1896, by substituting the words "firm" or "firmly" in place of the words 
"close contact," and inserting-, after the words "transmitter-support," 
the phrase, "thereby establishing a résonant connection between the 
signal within the box and the transmitter located outside thereof," 
leaves thèse patents in the prior art as to the matters contained in the 
amendment. Theretofore the patentée had always used the term "close 
contact" to indicate a path of practical vibratory travel for the signal. 
To avoid any uncertainty as to his meaning, he substituted the word 
"firm." There never was any doubt in the mind of any one, and cer- 
tainly not in the mind of any one skilled in such matters, as to the 
meaning of the phrase "close contact." The context, as well as the 
avowed object to attain sound travel from the signal to the transmitter, 
made it clear that the term first used meant just what was expressed 
in the amendment. Therefore the substitution of the word "firm" can 
be viewed as nothing more than an élaboration of the idea, and in ne 
sensé a new feature. There is therefore nothing in the record to war- 
rant the considération of either of thèse two patents as an anticipation. 

Gray was the first to devise and construct a toll station based upon 
the idea that the pay-box signal should be communicated to the trans- 
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mitter by means of résonant connection between the two. He took 
steps to secure the utmost f reedom of vibration f rom one to the other. 
His means of doing so involved a firm or rigid relation of the one to the 
other — such as would afford the most complète vibratory médium. 
This wpuld never hâve been achieved without the idea of vibratory con- 
duction of the Sound signal along the solid wood or meta! located in 
the path of vibration between the signal and the transmitter. The ac- 
cidentai vibration growing out of the constructions of the prior art 
would never hâve developed reliable vibratory communication. Ac- 
curacy of enunciation is the end toward which telephony is striving. 
Every step in advance is a victory gained over the unknown. The in- 
vention must of necessity, if it be such, consist in the device of the pat- 
ent, and not in the conception of the principle to be utiUzed. Sewall 
v. Jones, 91 U. S. 171, 23 L. Ed. 275. But the conception must précède 
the adaptation to practical use. While the properties of wood and mét- 
al as conductors of sound were matters of gênerai knowledge, it cannot 
be said that the harnessing of this natural principle to the téléphonie 
service was known to be practicable or practical — else why the long- 
continu ed employment of the clumsy and inconvénient deflectors and 
signal-box openings. We (.'eem invention conclusively established. 

A more serious difficulty is d'sclosed by the file wrapper and contents. 
From the statement of facts it appears that the patentée made applica- 
tion for a device, the main feature of which was the résonant connec- 
tion between the signal-box and the transmitter-support. Claim 1 
called for the signal produced by a falling coin in terms. Claim S 
called for it only by référence to the spécification. Both contemplate a 
signaling device arranged with a view to obtaining th^ most effective 
vibratory connection between the signal and the transmitter. Through 
the objections of the examiner in charge, the patentée amended his 
claims fromtime to time, dwelling at each step more and more upon 
the détails of the signal device, which was not new, but never yielding 
his claim for the discovery of a toll station in which the signais should 
be communicated to the transmitter through vibratory action upon the 
signal-box and transmitter-support. 

In the course of his attempts to save his idea, while seeking to meet 
the demands of the examiner, he seems several times to hâve corne per- 
ilously near recantation. His struggle is apparent at every step. Not- 
withstanding the seeming abandonment of his basic claim by counsel, 
he continually returns to it, and is at last defeated by the examiner. On 
appeal to the Examiner in Chief, the application was considered upon 
the question of patentable novelty involved in constructing a toll sta- 
tion in which the signais are conveyed to the transmitter by vibration 
in a path through solid materials as contrasted with the employment of 
air waves, as in the prior art. The détails of arrangement of the signal 
and signal-box are not referred to, but evidently are deemed mère inci- 
dents of a plan to dispose of the signais in such a manner as to at- 
tain the best possible vibratory results. There is no intimation that the 
applicant was limited in any way by the concessions made to the ex- 
aminer in respect to the particular signaling device. Nor in our judg- 
ment should there hâve been any. On hearing had, the examiner was 
reversed, and the patent granted with the statement: 
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"There is thus a new and simple construction by which better résulta are 
obtained, and which in oar opinion requires invention to devise." 

We are therefore of the opinion that complainant is not limited to 
the particular form of signal production named in the daim under con- 
sidération, and that the patentée did not part with his right to a patent 
based upon his invention of the new method of transmitting signais 
from the signal-box to the transmitter, by reason of any steps taken 
in the Patent Office. 

If we are correct in our conclusion that Gray was the first inventor 
of a device designed to take advantage of the vibration path through 
the solid substances of the signal-box and transmitter-support, regard- 
less of the spécifie form in which the signal-box is operated, then it 
follows that claim 1 of the second patent in suit, Gray No. 598,610, if 
valid at ail, must be very narrow. The complainant's brief fails to 
point out any invention, but is confined to a description of its form. 
Nor does the évidence disclose anything new other than the material 
used and the relative location of the signal-box and the transmitter. 
Défendant charges complainant with having, prior to the proceedings 
herein, treated this patent as its basic invention. It appears to effectu- 
ate complète vibratory relations between the desired parts of the toll 
station, but diflfers only in degree from the claim of the first patent with 
référence to the substance thereof . It surely would be deemed to in- 
fringe the first patent in the hands of a stranger. Complainant con- 
tends there bas been no attempt to anticipate this patent. The reason 
would seem to be that it is substantially the same as the first patent. 

Défendant asserts that if the first patent in suit is to be construed 
broadly, then it will not be permissible to operate under the expired 
patents of the prior art. There is nothing in the case to justify such a 
statement. When construed as âbove inclicated, the prior patents can- 
not be held to afïect the subject-matter. 

The défendant dénies infringement in fact and sets up acquiescence 
on the part of complainant. With regard to the latter claim, complain- 
ant insists its acquiescence was with référence to the arrangement of 
the signal-box. Défendant claims that the alleged infringing toll sta- 
tion was submitted to and approved by complainant. Of course, if 
defendant's contention be true, and the device submitted disclosed the 
appropriation of the résonant contact idea, then complainant may not 
now retract and claim damages. It seems hardly crédible that com- 
plainant could bave inspected defendant's complète device B, and found 
no infringement. 

An inspection of defendant's physical exhibit, "Baird Triplet pay sta- 
tion," discloses the fact that the so-called "pay station" consists of that 
part of the apparatus which bas hereinabove been designated as the 
"signal-box." There is nothing in the exhibit or in the record which 
would justify us in holding that the sample box sent complainant for 
inspection contained any feature which would be calculated to advise 
complainant that défendant intended to appropriate the gist of the 
patent in suit. For ail that appears, défendant might bave been con- 
templating the use of the deflector, or some other feature of the prior 
art. The record is very scant upon the matter and certainly cannot 
be held to make a case of estoppel. 
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That defendant's pay station complète is an infringement of the first 
patent in suit we entertain no doubt. AU three of the machines shown 
in the record involve the principles and construction of the Gray pat- 
ent. Wherein there is any différence, the rule as to équivalents ob- 
tains. 

The decree of the Circuit Court is therefore reversed as to Gray pat- 
ent, No. 593,730, with directions to enter a decree in favor of appel- 
lant-complainant for the relief sought in its bill, in conformity with 
the foregoing opinion. For the reasons above stated, the judgment of 
the court belov/ dismissing the bill as to Gray patent. No. 598,610, is 
affirmed. 



SHARP & SMITH t. PHTSICIANS' & SURGEONS' APPLIANCE CO. 
(Circuit Court, Ev D. Wlsconsln. December 15, 1909.) 

1. Patents (§ 168*)— Construction— Limitation bt Peoceedings in Patent 

Office. 

'ilie fact that a clalm In an application for a patent was rejected by 
the Patent Office, and another substituted by the applieant, does not pre- 
clude a broad construction of the clalm as allovved, except as to features 
which were clearly surrendered by the substitution ; and where the clalm 
as allowed contalned a new feature or élément, not oontained in the origi- 
nal claim, such feature or élément is entltled to the beneflt of the doctrine 
of équivalents, wholly unaffected by the rejectlon of the original claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 244 ; Dec. Dlg. § 168. *J 

2. Patents (| 328*)— Inventiow and lNFBiNaEMENi>— Jock-Stbap and Sus- 

PENSOEY. 

The Bennett patent. No. 594,673. for a comblned Jock-strap and sua- 
pensory, was not antlclpated, and discloses invention, and 1» not to be so 
narrowly construed as to llmit the patentée to the précise method o£ coa- 
Btructlon of the article shown. As so construed, held infrlnged. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. S 328,*] 

_ In Equity. Suit by Sharp & Smith, a corporation, against the Phy- 
sicians' & Surgeons' Appliance Company. Decree for complainant. 
Dyrenforth, Lee, Chritton & Wiles, for complainant. 
A. L. Morsell, for défendant. 

SANBORN, District Judge. Suit for infringement of patent No. 
594,673 for a combined jock-strap and suspensory issued to Charles F. 
Bennett November 30, 1897, and for an injunction and accounting in 
the usual form. The défenses are that the patent is invalid and non- 
infringement. Defendant's bandage is an exact counterpart of com- 
plainant's in material, shape, and function, but is put together in a dif- 
férent way. It is claimed by défendant that, if the patent is valid, it 
must be construed so narrowly as to cover a bandage made precisely 
as described in the patent claim, excluding any other. 

Jock-straps are quite similar to the common swimming trunks made 
of cotton cloth, and which were extensively in use for the purposes of 
a suspensory bandage prior to the introduction of the patented band- 
age. The jock-strap is designed to hold the maie private organs in the 
position of greatest safety, so that athlètes, equestrians, etc., may be 
protected against accident to those organs. By this device the parts 

•For otber casça see same topic & i kvmbbb in Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexea 
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are steadily held up against the lower part of the abdomen, and above 
the lower abdominal bone or pubis, so that behind them is only the soft 
muscular wall of the trunk. They are thus held completely above the 
crotch, so that a jar or fall such as might be received on any article of 
gymnasium equipment, or on a bicycle, motor cycle, or horse could not 
inflict any injury. Prior to the introduction of complainant's device, 
former devices, to be mentioned in connection with the prior art, had 
been practically discarded by athlètes for the common cotton swim- 
ming trunk. 

Although the jock-strap may be loosely called a suspensory, yet 
there is an important distinction between jock-straps and suspensories. 
The suspensory is designed to hold the parts up slightly, in order to 
relieve muscular or nervous strain, and not to hold them in such posi- 
tion that they cannot be injured. The jock-strap, on the other hand, 
must be so made and the material must be of such a sort that, when 
the parts are placed in the position shown by expérience to be the best 
adapted for safety, they will be maintained in this position in spite of 
any movements of the body that may be connected with the various ex- 
ercises of the athlète. It is also essential that the material and its ar- 
rangement should be such as to prevent any slipping away from the 
position in which they are placed during exercise. In order that a de- 
vice of this kind may possess thèse fundamental characteristics, there 
must be elasticity so as to allow the bandage to lie close to the body 
and keep in place during exercise, and at the same time be of such a 
nature that the parts will not be unduly heated or subjected to undue 
pressure. For comfort, as well as sanitary reasons, it is désirable that 
the anal opening should be left uncovered. 

In the patented supporter the material is so arranged as to provide 
a pouch or sack for the réception of the parts ; the whole being made 
of elastic material and so arranged as to bring the greatest strain at the 
sides of the material, so as to prevent the slipping or escape of the 
parts from the pouch or sack. It is a one-piece jock-strap, so put to- 
gether as to create a pouch, pocket, sack, or "medial fullness" for the 
parts, as distinguished from a flat strip like the old swimming trunk. 
It contains thigh-circlets, and comprises a wide front elastic pouch 
portion and narrower circlets, and is so constructed that the greatest 
tension cornes at the outer edge of the thigh-circlets, thus holding the 
parts in place and preventing their escape under movement and strain. 

In order to illustrate what seems to be the main claim to novelty of 
the patent, take a pièce of paper four inches wide and ten inches long, 
fold it in the middle lengthwise, and eut or tear it along the line of the 
fold four inches from one end towards the other. If the two detached 
ends, each two inches wide by four inches long, are then crossed at 
right angles to each other, the whole idea of the sack or "medial full- 
ness" of the device will be at once understood. Then, if the two nar- 
rower pièces are gummed together, the paper may then be set upon the 
table like a chair without legs, and will bave an upright back in the 
shape of two sides of a box, and a flat seat and two extending wings 
to steady it. Now if a waistband is attached to the uncut end of the 
strip of paper, and the narrower strips are extended, brought up, and 
attached to the lower edge of the waistband, the device of the patent in 
suit will be fully exhibited. The sole claim of the patent is as follows : 
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"A combined jock-strap and suspensory comprising an endless belt portion, 
and two elastlc belts separated at one end and attached to the rear of the 
belt and crossed Intermediate of their lengtli and secured together at thelr 
Inner edges from said point of crosslng to the other end and attached at said 
other end to the front of the belt, whereby there is provided at the rear an 
opening and at the front a pouch substantially as and for the purpose set 
forth." 

The defendant's jock-strap is exactly the same in form as the other, 
but is made in a différent way. The pouch is made by ctitting a notch 
in the end of the middle band and bringing the edges together and sew- 
,ing them. The thigli-circlets are then sewed on to the bottom of the 
pouch. It is exactly the same thing made in a différent way. It con- 
tains every structural feature of the patented article. Therefore, if 
the patent is valid and not to be too strictly construed, there is no ques- 
tion of the inf ringement. 

As to the prior art, none of the prior patents were designed to hold 
the parts up against the abdomen, except possibly the Hall patent, No. 
425,784, and the Pfister patent, No. 453,529. Neither of thèse, how- 
ever, provided any pouch or sack. They were much the same as the 
swimming trunk. The only patents in the prior art which contained 
anything approaching the sack or pouch are the Rawson patent, No. 
39,452, and the Hill patent. No. 208,240, both of which were pure 
suspensories, not designed to hold the parts against the abdomen or eut 
of the reach of harm. 

It also appears from the testimony that, immediately after the issue 
of the patent in suit, the form of the jock-strap covered by it, and 
known in the trade as the "Bike" supporter, came on the market. 
Prior supporters were sold at 50 cents, and the "Bike" at 75 cents. As 
soon as the latter could be bought, practically ail athlètes took to it as 
an improvement in place of the Morton device or swimming trunk, 
which was then practically the only one in use. AU other devices were 
almost entirely rejected, and the "Bike" supporter or patented device 
almost completely displaced them. 

I think invention is shown in the spécifications and claim of patent, 
in that the patentée, in a simple and inexpensive manner, by the use 
of two pièces of elastic material, was able to form a pouch or sack so 
:adjusted that the line of greatest tension is at the sides of the pouch, 
thus not only giving room for the parts, but holding them in the posi- 
tion of greatest safety, and so preventing their displacement that no 
movement, however violent, on the part of the wearer will make any 
change or readjustment necessary. Prior devices were superseded, the 
article came into immédiate and almost universal use, and so remains 
up to the présent time, except to the extent it may be displaced by the 
similar device of the défendant. I do not think anything in the prior 
art anticipated the invention of the patent, and that, if infringement 
exists, there should be a decree in its favor. 

iT find the most serious question in the case, as it seems to me, dé- 
pends upon the proper construction of the claim of the patent in the 
light of the évidence shown by the file wrapper. The original applica- 
tion contained three claims, each of which attempted to cover a new 
article of manufacture, a jock-strap formed of elastic material with an 
endless waistband and endless thigh-circlets. A jock-strap in combi- 
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nation with a suspensory and formed intégral therewith is also claimed. 
Thèse claims were ail rejected as anticipated by the Hall and Pfister 
patents and one other, on the ground that it was common to make sup- 
porters of elastic material, and for other reasons. The applicant then 
amended his application and substituted a single claim for a combined 
jock-strap and suspensory comprising an endless beit portion and 
two elastic bands secured apart at one end and secured together at. 
the other end to the opposite side of the belt. It will be seen that so far 
no claim was made to what is hère considered the patentable feature ; 
that is, the pouch or "medial fullness." The claim was again rejected 
on the références cited against the first three claims and also on the 
Rawson patent. The applicant again amended his case by requesting 
the cancellation of the previous claim and the substitution of a claim 
substantially the same as that of the patent, omitting, however, the fol- 
lowing : 

"Whereby there Is provided at the rear an opening and at the front a 
pouch." 

This claim was again rejected, on the ground that it covered nothing 
more than a pair of suspenders attached to a belt. The examiner fur- 
ther stated: 

"The case Is considered devold of patentable novelty." 

Thereupon the applicant canceled the previous claim and substituted 
the claim which was finally allowed. In the argument accompanying 
the last amendment, the following statement was made : 

"Applicant has produeed a new article made from three strips or bands of 
elastic material so arrangea and conneeted as to provide the necessary rear 
opening and the front pouch, and the simplleity and cheapuess of the article, 
aside from its novelty, argues in favor of an allowance of a claim therefor." 

And it was further stated that the new claim is presented as more 
clearly defining the invention and to emphasize the feature of the de- 
vice upon which the invention is predicated, and that the références 
cited do not show an article, while serving every purpose, but yet so 
simple and inexpensive and being made from three lengths of material 
of substantially the same width and same material, and that it required 
ingenuity and inventive skill to divide a single strip of material so as 
to form three parts and so combine and attach those parts as to make 
an article which will with increased efficiency answer the purposes of 
the cumbersome and comparatively expensive devices shown in the 
prior art. 

It is claimed that the resuit of this history is that the only diflference 
between the patented article and those of the prior art, to which the 
examiner's attention was called, consisted in the make-up — that is, 
the fact that the patented jock-strap is formed with three pièces or 
strips of material, and that the inventive act is stated in his argument 
to be that of so combining thèse three strips so as to form a jock-strap 
— and that whatever increased efficiency was believed to exist was sup- 
posed to be due to the make-up of the article from three pièces of ma- 
terial, two of which were crossed and conneeted at their side margin so 
as to form the pouch. 

The rule of Winchester Repeating Arms Co. v. Peters Cartridge Co. 
(C. C.) 173 Fed. 86, in the Second Circuit, is cited, to the effect that. 
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where a clàimant for a patent is entitled to broader claims tlian those 
he accepts, everythiiig not contained in the patentee's daim is dedicated 
to the public ; and that, inasmucli as applicants for patents hâve the 
riglit of appeal f rom the décision of the examiner, they should take that 
remedy, rather than submit to the unjust narrowing of their claims ; 
and if they do not do so, but submit to the décision of the examiner, 
everything previously claimed of a broader nature than that contained 
in the patent is absolutely lost. While the case just cited undoubtedly 
expresses the law in a gênerai way, yet the rule in this circuit is 
deemed to be very much more libéral to applicants for patents than that 
stated in the cited case. This is emphatically shown bv the case of 
Gray Téléphone Pay Station Co. v. Baird Mfg. Co., 174 Fed. 417, 98 
C. C. A. . In that case the court says : 

"In the course of his attempts to save hls idea while seeking to meet the 
demands of the examiner, he seems several times to hâve come perilously 
near recantatlon. His struggle ,is apparent at every step. Notwithstanding 
the seeming abandonmeiit of his baslc clalm by couiisel, he continually re- 
turns to It and is at last defeated by the examiner." 

It further appears on appeal to the examiner in chief the case went 
oiï on another point, and it was held that the patentée was not in that 
case limited to the particular form of signal production mentioned in 
his claim, and did not waive liis fundamental claim, the only one which 
showed any novelty. 

An applicant in attempting to procure an allowance of his claim by 
the Patent Office is dealing with an exceedingly practical question. He 
is generally very désirons of avoiding the expense and delay of an ap- 
peal, and he is sometimes brought to yield things to which he is en- 
titled under stress of this situation. If he clearly gives up anything 
to the public, he cannot afterwards claim it ; but the record in the file 
wrapper is not to be construed too strictly against him. Such a rule 
would work intolérable hardship. The patentée puts nothing for- 
ward now which was rejected in the Patent Office. The examiner did 
not reject the pouch feature of the article, but his décision was entire- 
ly addressed to other matters. Western Tube Co. v. Rainear (C. C.) 
156 Fed. 49, 56. 

While a patentée cannot revive a rejected claim by a broad con- 
struction of a claim allowed, he is entitled to a fair construction of the 
terms of the claim as actually granted. Hubbell v. U. S., 179 U. S. 
77, 21 Sup. Ct. 24, 45 L. Ed. 95. 

I do not think that the patentée ever surrendered, or intended to 
surrender, the pouch feature of his invention. It is true that, in order 
to persuade the examiner to allow his patent, he emphasizes other mat- 
ters ; but there is nothing in this to show any intention to surrender 
or abandon the important and fundamental feature in question. 

In view of thèse considérations, complainant is not to be confined to 
the précise method of constructing; his invention as shown by his 
claim. Défendant bas the same article in identically the same form, 
only made in another way. 

I think there was invention and infringement, and that an injunction 
and accounting should be decreed. 
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THB LAMSIER. 

(District Cïburt, B. D. Pennsylvanla. December 7, 1909.) 

No. 53. 

Skamen (§ 21*)— Shipping Akticles— "Fixal Port op Dischargb." 

Under shipping articles signed in New York for service on the vessel 
during a voyage to Port Artliur, Tex., "and bacls; to final port of dis- 
charge, * * * with liberty to call at intermediate ports," where she 
loaded a cargo of oil at Port Arthur, in part for Philadelphia and in part 
for New Yorls, the latter, as the port where she was completely dis- 
charged of her cargo, was the "final i>ort of discharge," and the action 
of the seamen lu leaving the vessel at Philadelphia after her partial dis- 
charge there, was in violation of the contract, and amounted to désertion, 
whicb forfelted their right to wages. 

[Ed. Note. — For other cases, see Seamen, Cent DIg. §§ 92-110 ; Dec. Dlg. 
f 21.*] 

In Admiralty. Suit by John Oegelsel and others against the steam- 
ship Larimer. Libel dismissed. 

Joseph Hill Brinton, for libelants. 
Robert W. Archbald, Jr., for respondent 

J. B. McPHERSON, District Jndge. This îs a libel brought by 
several seamen to recover wages from the steamship Larimer. The 
facts hâve been agreed upoh by the parties and are as follows : 

"(I) That each and ail of the libelants hereinafter named, on November 
25 and 26, 1905, at the port of New Yorlî, signed shipping articles to serve 
as mariners on board the steamer Larimer, whereof one L. G. Johnson was 
master; and a true copy of said shipping articles Is annexed to and made 
part of this stipulation and marked 'Exhibit A.' 

"(2) That on said dates the libelants went on board of the said steamer, 
and entered into her service, and remalned upon her dis.charging their re- 
spective duties under said articles; and the term of service and amount of 
wages eamed by each of the libelants, respectively (except so far as the same 
may be forfelted under the law by reason of the other facts herein set forth), 
are as follows; [Hère follows list of claims.] 

"(3) That thereafter the said steamer proceeded on her voyage from the 
port of New York to Port Arthur, Tex., and at Port Arthur, Tex., under the 
direction of her owner and her master, was loaded with a cargo of oil in bulk 
and In barrels, consigned from Port Arthur, Tex., in part to the port of Phila- 
delphia, and in part to the port of New York. Thereafter in due course the 
said steamer proceeded under the command of her master to the port of Phil- 
adelphia, and there discharged that part of her cargo consigned to said port, 
and upon the discharge of the same proceeded under the command of her masi- 
ter to the port of New York, where she discharged the remaining part of her 
cargo. The total cargo consisted of 1,244,575 gallons in bulk and 696 barrels, 
of which 994,720 gallons and 300 barrels were delivered in Philadelphia, and 
251,257 gallons and 396 barrels were delivered In New York. 

"(4) That at the port of Philadelphia the libelants on December 27, 1905, 
being the tlme set forth above as flxing the completion of their term of serv- 
ice, left the said steamer wlthout the consent and agaiust the orders of her 
master and officers, and did not further perform service on board of her. The 
said action of the libelants was entered at the tlme as a désertion In the log- 
book of the said steamer. 

*For other cases see same toplc & i ktjubss In Dec. & Am. Cigs, 1907 to date, & Rep'r Indexe* 
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"(5) If the court be of opinion that the Ubelants were entltled under the 
facts above stated to leave the sald steamer and their employment at the port 
of Phlladelphla, then a decree shall be entered In favor of the Ubelants for 
the sums respectively set opposite their names above, with interest and costs ; 
but If the court shall be of opinion that under the facts above stated the 11- 
belants were not justifled In leaving the sald steamer and their employment 
at the port of Phlladelphla, and that their conduct in dolng so amounted to 
désertion of the sald steamer, and that therefore by reason of the provisions 
of said shipping articles, or by reason of the laws of the United States and 
this court, the Ubelants hâve fprteited their wages, then a decree shall be en- 
tered for the respondent dlsmisslng the said libel, with the costs." 

The relevant provisions of the shipping articles are as follows : 

"We, the underslgned, crew of the steamship Larimer, ♦ • • now 
bound from the port of New York to Port Arthur, Tex., and back to a final 

port of discharge north of Hatteras, and, if eo deslred by the master 

other voyages completing voyage, with liberty to call at intermediate 

ports, do agrée that, In considération of the monthly wages agalnst the name 
of each member of the crew hereunder set, they severally shall and will per- 
form the above-mentioned voyage or voyages. * • * And it is further 
agreed that in case of désertion * • • the wages are to cease. * • » 
And it is further agreed that none of the crew shall demand or be entltled to 
his wages, or any part thereof, until the completlon of this àgrèement." 

The question for décision is whethpr, under thèse articles and the 
stipulated facts, Philadelphia or New York was the "final port of dis- 
charge." As it seems to me, only one answer can properly be given. 
Philadelphia was in f act the first port of discharge, not the final port ; 
and the articles not only contain nothing to override this fact — as by 
forbidding the ship to hâve more than one port of discharge — but 
there is a positive provision that she is to hâve "Ijberty to call at in- 
termediate ports." The port of final discharge means, I think, the 
port at which the vessel is completely relieved of her cargo and thus 
becomes ready for another venture; and the phrase seems to imply 
clearly that there may be Othef ports of prior and partial discharge. 
This construction accords with the purpose of hiring seamen for a 
voyage, and not for a specified time. They are to serve the ship until 
the object of the voyage is accomplished, namely, the carriage and un- 
loading of the cargo; and this object is not accomplished until ail of 
the cargo has béen taken out of her holds and put on shore. Of course, 
the terms of a particular agreement may modify this rule, and extrême 
eases may arise in which it would be inéquitable to en force it strictly; 
but in a case such as is now presented, where thé cargo was partially 
discharged at one port, while a considérable fraction remained for dis- 
charge at another port, and no question of the ship's good faith is in- 
volved, I think that the second port must be regarded as within the 
articles. In United States v. Barker, Fed. Cas. No. 14,516, Mr. Justice 
Story, sitting at circuit, had occasion, to construe the words in question, 
and he instructed the jury as follows: 

"The fact that the destination was by the original Instructions of the own- 
er to Boston does not necessarlly make it the port of discharge. 'Port of des- 
tination' and 'port of discharge' are not équivalent phrases. To constitute a 
port of destination a port of discharge, some goods must be unladen there, or 
some act done to termlnate the voyage there. But hère the words are 'final 
port of dlseharge,' so that the owner had a right to order the ship from port 
to port, until there was a final discharge of the whole cargo." 
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See, also, Moore v. Taylor, 1 A. & E. 25 (28 E. C. V. 22) ; 9 Am. 
& Eng. Enc. of Law (2d Ed.) 464 ; 19 Am. & Eng. Enc. of Law (2d 
Ed.) 974 (e). _ 

In my opinion, therefore, the seamen were not justified in quitting 
the vessel at Philadelphia, and accordingly their libel must be dis- 
missed, with costs. 



AMERICAN NAT. BANK OF WASHINGTON v. TAPPAN et al.' 

(Circuit Court, D. Massachusetts. November 30, 1909.) 

No. 621. 

1. CoTTRTs (§ 307*) — JuRiSDiCTioN OF Fedeeai. Couets— Suit bt National 

Bank. 

Act July 12. 1882, e. 290, S 4, 22 Stat. 163 (U. S. Comp. St. 1901, p. 
3458), wlileh provides that jurlsdictlon for sults by or agalnst national 
banks shall be the same as for sults by or against banks not national do- 
ing business In the same place, deprives the fédéral courts of Jurlsdictlon 
of sults by or agalnst national banks by reason of thelr national Incorpo- 
ration, leaving such Jurlsdictlon dépendent on dlverslty of cltlzenshlp 
alone, unless a fédéral question Is otherwise Involved; and under Act 
March 3, 1887, c. 373, S 4, 24 Stat. 554, as amended by Act Aug. 13, 1888, 
c. 866, 25 Stat 436 (U. S. Comp. St 1901, p. 514), whlch makes the cltlzen- 
ship of such banks for jurisdlctlonal purposes dépendent upon their lo- 
cation, a fédéral court in a state is wlthout jurisdlction of a suit by a 
national bank of the District of Columbla agalnst a citizen of such state 
on the grouud of diversity of citizenship. 
[Ed. Note. — For o*"ier cases, see Courts, Dec. DIg. S 307.* 
Diverse citizenship as a ground of fédéral Jurlsdictlon, see notes to 
Shipp V. Williams, 10 C. O. A. 249 ; Mason v. DuUagham, 27 C. O. A. 298.] 

2. coubts (§ 279*) — jueisdiotiôn or b^deeal couets— federal question— 

Pleading. 

A fédéral question, which wlll give a fédéral court Jurlsdictlon of a 
suit, is not presented merely because In the course of the proceedlngs réf- 
érence may be had to some fédéral statute ; but It must be shown by the 
pleadings that there is a controversy concerning the meaning or applica- 
tion of the statute. 

[Ed. Note. — For other cases, see Courts, Dec. DIg. § 279.* 
Jurisdlction In cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 O. C. A. 308 ; Montana Ore-Purchasing Co. v. Boston & M. C. 
C. & S. Min. Co., 35 C. C. A. 7.] 

Action by the American National Bank of Washington against Fan- 
nie N. Tappan and trustée. On plea to jurisdiction. Plea sustained. 

Barker & Stanton, for plaintiff. 

Frank I. Babcock (Edward S. Goulston and Eeopold M. Goulston, 
specially), for défendants. 

LOWELL, Circuit Judge. The plaintifï, a national bank, doing 
business in the District of Columbia, brought an action in this court 
against the défendant, a citizen of Massachusetts. The defendrnt 
appeared specially and pleaded to the jurisdiction of the court. The 

*For otber cases see same toplc A S numbbb In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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plaintiff has argued in support ôfîthe court's junsdiction on two 
grounds : 

First. That this court has jurisdiction of suits brought by a national 
bank doing business in the District of Columbia, inasmuch as the plain- 
tiff is a fédéral corporation, éntitled as such to sue in the fédéral courts. 
In the absence of statutory prohibition, any corporation created by the 
authority of the United States can, by virtue of its incorporation, main- 
tain suit in the appropriate fédéral court. But Act July 13, 1882, c. 
390, § 4, 22 Stat. 163 (U. S. Comp. St. 1901» p. 3458), provided: 

"That the jurisdiction for sults hereafter brought by or against any asso- 
ciation estabîlshed under any law providing for national banklng associa- 
tions, except sults between them and the United States, or Its offlcers and 
agents, shall be the same as, and not other than, the jurisdiction for sults by 
or against banks not organlzed under jany law of the United States which do 
or niight .do bankliig business wliere çuch national banlîing association ruay 
be doing business when such sults may be begun." 

This provision of law, which applied to ail national banks, including 
those doing. business in the District, in effect deprived this court of its 
jurisdiction by reason of the natiotlal incorporation of any bank. Un- 
der that statute, or otherwise, this court could hâve no jurisdiction of 
thè case at bar by reason of divergity of citizenship,; for a bank not na- 
tional incorporated in the District could not maintain an action on that 
ground. . '. ' 

Act March 3, 1887, c. 373, § ,4, 24 Stàt. 554, as amended by Act 
Aug. 13, 1888, c. 866, 25 Stat. 436: (U. S- Comp. St. 1901, p. 514), 
provides : 

"That ail national banklng associations established under the laws of the 
United States shall, for the purposes of ail actions by or against them, real, 
Personal or mlxed, and ail suits in equity, be deemed citizens of the states in 
which they are respectively loeated ; and In such cases the Circuit and Ws- 
trlct Courts shall not havè jurisdiction other than such as they would hâve 
In cases between Individual citizens of the same state." 

The statute of 1887 is said to be "similar in its terms to that of 
1882." Ex parte Jones, 164 U. S. 691, 693, 17 Sup. Ct. 222, 41 U 
Ed. 601. It does not mention national banks loeated in a territory or 
in the District of Columbia. Jurisdiction by reason of their incorpora- 
tion had been abolished by the statute of 1882, and there is nothing 
in the statute of 1887-88 to revive it. For the purpose of bringing 
suit in the fédéral courts, the two statutes, taken together, make the 
citizenship of a national bank to dépend upon its location. For that 
purpose, therefore, the plaintiff 's citizenship must be deerned to be in 
the District of Columbia, and this court is without jurisdiction, on 
the ground of diversity of citizenship, of suits brought by any citi- 
zen of the District against the citizen of any state. This the plain- 
tiff admits, but contends that, inasmuch as the statute of 1887-88 
does not directly apply to a national bank incorporated in the District, 
therefore this court must be deemed to hâve jurisdiction of suits 
brought by such a bank on the ground of its national incorporation. 
The contention appears to me untenable. The statute of 1887 may not 
deprive a bank loeated in the District of any right of access to the 
fédéral courts which it had enjoyed before the passage of the statute. 
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but ît cannot be taken to give back to thé plaintifï a right which had 
been taken away from it by the statute of 1883, and which by the 
statute of 1887 was denied to the vast majority of national banks. I 
can find in the statute of 1887 no trace of an intention to permit na- 
tional banks located in the District and in the territories to hâve re- 
course to the fédéral courts merely by reason of their fédéral incor- 
poration. 

Second. The plaintifï argues for jurisdiction on the ground that a 
fédéral question is involved. The plaintifîf has declared on a guaranty 
of indebtedness alleged to hâve been made by the défendant. The 
fédéral laws and statutes are not brought into controversy further 
than that the contract may be deemed to hâve been entered into in view 
of the laws in force in the District. That there is any controversy 
concerning the meaning or application of thèse statutes and laws.is 
nowhere suggested. A fédéral question is not presented merely be- 
cause in the course of the proceedings référence may be had to some 
fédéral Statute. There must be shown a controversy concerning the 
meaning or application of the statute to give this court jurisdiction. 
If the plaintifï were right, a citizen of the District, alleging an assault 
made upon him in Washington by a citizen of Massachusetts, might 
sue for the personal injury in this court, on the ground that the law 
of the District defining assault and battery mustbe taken to control. 



HOBAET V. HALL et al. 
(Clrculf: Court, D. Minnesota, Fourth Division. Angnst 31. inOO.) ^ 

1. Navigable Waters (§ 39*)— Ripabian Eigtits— Title and Riqhts. 

Grants by ttie United States of its'putjlic lands bounded on streams or 
otlier waters, made witiiout réservation or restriction, are to be constiued 
as tb tbelr effect according to the laW of the state in which the lands lie. 

[Eîd. Note. — For other cases, see Navigable Waters, Cent. Dig. § 233; 
Dec. Dig. § 39.*] 

2. Navigable Waters (§ 86*)— Lands Undek Wateb— Ovtneeship et State. 

Under the Inw of Minnesota, the state has no proprietary title to the 
bed of the Mississippi river or other navigable streams or lakes within 
the state below low-vcater mark ; but such title as it has Is sovereign only, 
held in trust for the protection of the public right of navigation and In- 
capable of aliénation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 184; 
Dec. Dig. § 36.*] 

8. Navigable Watees (§§ 37, 42*)— Ripabian Rights— Title to Lands Undkb 
Watee. 

A grantee from the TJnlted States of land in Minnesota bounded by a 
Btream navigable in fact, lilte the Mississippi river, where there Is no rés- 
ervation, takes the absolute title In fee to high-water mark, or at furthest 
to low-water mark, and also a right or title to the land under water be- 
tween such boundary and the mlddle thread of the stream, which Is pro- 
prietary and exclusive as to ail others than the state or the gênerai gov- 
ernment, and as to them except as they may exercise their sovereign 
ownership for protecting or improvlng the public right of navigation. The 
riparian owner or his grantee has the exclusive right to reclaim, occupy, 
and use for any purpose not inconglstent with such public right such land 

•For other cases see utme topic & { nvmbbr In Dec. & Am. Dlga. 1907 to date, & Bep'r Indexe* 
174 F.— 28 
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nnder ^Ater or any tsilaiia or part thereof between Ma shore Une and tli« 
mlddle thread of the stream, whether Buch island existed at the tlme of 
the siirvey and was omitted therefrom In good faith and wlthout palpable 
mlstake, or was afterwàtd formed by the graduai action of the waters. 
[Ed. Note.— For other cases, see Navigable Waters, Pec. Dig. §§ 37, 42.*] 

Action bjr Corinna L. Hobart against P. M. Hall ând the City of 
Minneapolis. Judgnient for plaintiflF. 

The above-entltled cause came on for trial wlthout a Jury, a jury havlng 
been eJ^pressly walved by the parties, on the 2d day of March, A. D. 1909, at 
the courtroom in the fédéral building in the clty of Minneapolis in said dis- 
trict. The plalntlffi appeared by her attorney, Frederick W. Reed, Esq. ; the 
défendants by their attomeys, Frank Healy, Esq., Albert 0. Finney, Esq., and 
Geo. W. Armstrong, Esq. 

Thç conrt having heard the évidence and arguments of counsel, and havlng 
read the briefs flled, ànd having duly consldei'ed the same, and the pleadings 
herèin, now makes ànd flleà the f cllowing flndlngs of f act and conclusions of 
law: 

Flndlngs of Fact 

1. Tliat at the tlme of the commencement of thls action plalntlff was, and 
ever since bas been, a résident and citizen of the state of Illinois. That de- 
fendant City of Minneapolis is a municipal corporation, duly organized under 
the laws of the state of Minnesota. That at the tlme of the commencement of 
thls action each défendant was, and ever since has been, a citizen of the state 
bf Minnesota, and a résident of the Fourth division of the district of Minne- 
sota. That the amountin controversy herein, exclusive of ioterest and costs, 
exceeds the sum of $2,000. 

2. That the United States in 1847 duly made a survey of that part of sec- 
tion 15, townshlp 29, range 24, In what is now Hennepin county, state of Minne- 
sota, lylng on the easterly side of the Mississippi river, and by patent dated 
March 24, 1849, and recorded In the office of the register of deeds of Henne- 
pin county, Minn., September 10, 1858, in Book M of Deeds, on page 338, duly 
conveyed to Pierre Bottlneau lot 3 of sald section. That in 1853 said United 
States duly made another survey, completing the survey of said entlre sec- 
tion 15 on both sides of sald river and Including said river. That plats of both 
of sald surveys were duly made and filed. That said Pierre Bottlneau there- 
after duly platted a portion of said lot 3 as "Bottineau's addition," whlch plat 
was duly recorded in the office of the register of deeds of said Hennepin county. 
In Book A of Plats, on page 4, and In Book 23 of Plats, on page 19. That 
through mesne conveyances the plaintifC herein, on April 1, 1896, became, and 
ever since bas been, the owner in fee of that part of said Bottineau's addition 
known as "Boom Landing," and more particularly descrlbed as follows, to 
wit: Cominencing at the intersection of the northeasterly Une of lot 5 in 
Auditor'S subdivision No. 44 in Hennepin county, Minn., produced, and the 
northwesterly Une of Eighth avenue northeast ; thence north, 60 degrees west, 
to a point 12.66 chains north, 60 degrees west, from the most easterly corner 
of said lot 5 ; thence south 14 degrees west to the Mississippi river ; thence 
southerly along said river to sald northwesterly Une of sald Eïïghth avenue 
northeast produced; theuce northeasterly along said Une to the place of be- 
ginning, together with ail rlparlan rlghts in and attached to sald premises, be- 
tween the shore Une thereof and the middle. thread of sald river. That said 
premises are on, the easterly slde of the Mississippi river. In the clty of Minne- 
apolis, just north of the easterly end of Plymouth avenue bridge, whlch crosses 
said river from the westerly end of Eighth avenue northeast to the easterly 
end of Hymouth avenue. 

3. That sald plats of sald surveys of 1847 and 1853 show sald lot 3 mean- 
dered on the Mississippi river and show sald river as the boundary thereof 
on the southwesterly side thereof. That the plat of sald Bottineau's addition 
shows said Boom Landing as bounded on the southwestei;ly side by the sald 

•For otbcr caaaa ■•• gam* toplc A i humbxb in Dao. A Am. Dlgi. 1907 to data, ft Rep'r Ind«:^M 
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river, and sald river Is the boundary thereof on the soutliwesterly side thereof . 

4. That at the time said surveys in 1847 and 1853 were made and said plats 
flled tîlere was no island in the Mississippi river Isetween plaintiff's above-de- 
scribed premlses and the west shore of said river, and no island was shovvn ou 
either of said plats. 

5. That about the year ]875, or a little prier thereto, there began to appear 
above the surface of the water in the river opposite plaintiff's premlses, at 
several différent points, separated from each other by stretches of water, the 
island, afterwards known as "Hall's Island," the title and right to the posses- 
sion of a portion of whieh is hère in eontroversy. That when this island first 
began to appear it was, at thèse several différent points, above the surface of 
the water at ordinary low stages thereof, and at ordinary hlgh stages it was 
entirely submerged. That by graduai deposits of earth and sand and other 
materlal from the water of the river the exposed portions of said island grew 
gradually in area, extent, and height, so that in a f ew years the detached por- 
tions thereof became conneeted together in one continuons island, whicli 
Island showed eontinuously thereafter above the water at ail ordinary stages 
except extrême high water during the spring freshets. That the growth of 
said island contlnued in like manner until the year 1902 (in which year the 
patent from the state to défendant Hall hereinafter referred to was Issued). 
at which time it was more or less covered with willows, brush, and cottonvvood 
trees, and was about li^ acres in extent. That this island was formed, by 
graduai deposits on the bed of the river of earth and sand and other ma- 
terial from the water thereof, at and atwut a line of boom piers which had 
been placed in the river at a distance of about 200 feet from plaintiff's shore 
line, and where the water was about 8 or 10 feet deep, which piers had been 
put in for the purpose of attaching booms thereto to hold and control logs 
coming down the river. That said island was formed on the east side of the 
middle thread of the said Mississippi river, and the main navigable channel of 
said river has since the formation of sald island always been on the west side 
thereof ; said island lying between said main navigable channel and plaintifiTs 
shore line. That the width of the open navigable channel of said river on the 
west side of said island is about 600 feet, and the depth thereof for a large part 
of said distance is from 10 to 15 feet. That while said island at the time of 
Its formation as above set forth was, and ever since has been, separated 
from plaintiff's shore Une by the water of the river for a distance of from 
about 75 to about 200 feet, said water, or channel, if it may be called a "chan- 
nel," varylng In width at différent points between said limits, the Iwttoni of 
said channel has been gradually fllling up with earth and sand and other ma- 
terial from the water of the river, so that the depth of the water therein was, 
at times of ordinary low water, in the year 1902 and for some years prlor 
thereto, only about 2 feet at any point from the shore of the island to the 
shore of the malnland at the shallowest part thereof, and about from 3 to 5 or 
feet at the deepest part thereof, and in the year lî)08 only from about 1% to 
about 2 feet at the shallowest part, and from about 3 to 4 feet at the deepest 
part, except where the same had been artiflcially deepened. 

6. That in the year 1902 the auditor, or land commissioner, of the state of 
Minnesota, caused a survey to be made of sald island, and thereafter, on the 
13th day of November, 1902, there was, for a valuable considération, issued 
to défendant Hall a patent from the state of Minnesota purporting to convey 
said island to sald défendant Hall as swamp land ; said island being deserlbetl 
in said patent as lot No. 9 «f the state subdivision of section 15, in township 
29 north of range No. 24 west of the Fourth principal meridian, contaiuing 
.80 of an acre, more or less, aceording to state survey, and situated in the 
county of Hennepin and state of Minnesota aceording to the officiai plats of 
the surveys of the said lands, on file in the state land office, which patent was 
duly recorded in the office of the commissioner of state lands in Patent Record 
A, Swamp Land, on page 1, and in the office of the register of deeds of Henne- 
pin county, Minn., In Book 575 of Deeds, p. 15. That no patent from the 
United States to the state of Minnesota was ever Issued for said island, nor 
was there ever any swamp land sélection list of lands flled showing said island. 

7. That thereafter, on the 14th day of November, 1902, the défendant P. M. 
Hall and Anna C. Hall, his wife, for a valuable considération, duly made, exe- 
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cuted, and delivered to the défendant city of Mlnneapolls a deed purportlng to 
convey said Island to said défendant city of Minneapolis, in trust, however, as 
expressed In said deed, "for the use and purpose, and upon the terins, condi- 
tions, réservations, and agreements herein set forth and declared, to wit: For 
the location and opération of a public crematory for the destruction of garbage, 
refuse, and other waste matter of the city of Minneapolis. And if at any tlme 
hereafter said premises shall not be, or shall cease to be used for the purpose 
above specified, or are diverted to other uses and purposes, then and in thàt 
event said premises and ail additions, extensions, and accretions thereto shall 
revert to, and shall be and beeome the property of the grantors hereui, and of 
tbeir heirs and, asslgns" — ^which said deed was duly recorded in the offlce of 
the register of deeds of Hennèpin county, Jllnn., on the 27th day of November, 
IMi, in Book 575 of Deeds, p. 16. That thereafter, on the 4th day of June, 
1900, said défendant P. M. Hall and Anna C. Hall, his wife, for a valuable 
considération, duly made, executed, and delivered to the défendant city of 
Minneapolis another deed purportlng to convey said island to the said défend- 
ant city of Minneapolis, in trust, however, as expressed in said deed, "for the 
uses and purposes, and upon the terms, conditions, and agreements herein set 
forth and declared, to wit: For publie municipal purposes only. And if at 
any time hereafter said premises shall ceafee to be used for public municipal pur- 
poses, or are diverted to other uses and purposes, then and in that event, said 
premises and ail additions, extensions, and accretions thereto shall revert to, 
and shall be and beeome the property of the grantors herein and of thelr heirs 
and assigns"— which said deed was duly recorded in the ofBce of the register 
of deeds in and for Hennepln county, Minn., on the 24th day of November, 
1906, in Book 015 of Deeds, p. 488. 

8. That theteaf ter the défendant city of Minneapolis toolî possession of said 
island and made and constructed large and valuable improvemeuts thereon, 
using the same as a public park, and the channel on the east side thereof as 
a public swimming pool in the summer months, and as a publie skating rink in 
the wintermonths. 

9, That on November 26, 1903, and before said défendant city of Minneapolis 
had taken possession of the said island and made the said improvements there- 
on, plaintlÉ caused a written notice to be duly served on défendant city of 
Minneapolis, which is in words and figures following, to wit: 

"To the Honorable the City Council of the City of Minneapolis: 

"Notice is hereby given: That Corinna L. Hobart is the owner in feé and in 
actual possession bf the following described premises situated in the city of 
Miiineapolls, Hennèpin county, Minnesota, to wit: Gommencing at the inter- 
section of northeasterly Une lot 5, Audltor's subdivision No. 44, Hennèpin 
county, Minnesota, produced, and the northwesterly line of Eighth avenue 
northeast ; thence north 60 degrees west, to a point 12.61 chains north, 60 
degrees west, f rom most easterly corner of said lot 5 ; thence south 14 degrees 
west, to Mississippi river ; thence southerly along river to northwesterly line 
of said Eighth avenue northeast ; thence northeasterly to beginning, section 
15, townshii) 29, range 24. And that said Corinna L. Hobart, by vlrtue of her 
ownership of said tract of land and of the riparian rights Incident thereto 
clainis title to and right to the exclusive possession of ail accretions to said 
tract formed along the bank or shore of said river, whether contiguous to said 
tract or detached therefrom, and whether a part of the mainland or Islands 
adjacent thereto, lying and being between said tract and the main navigable 
channel of the river, and included between the Unes extendiug out to the mid- 
dle thread thereof respeetively from the most northerly and southerly points 
of, said tract on the bank or shore of said river at right angles to said shore. 
And whereas, said Corinna L. Hobart is informed and believes that the city 
of Minneapolis claims some right or interest in or title to a portion of the 
premises above described, to wit, the island commonly known as "Hall's Island," 
a large portion of which is included between the Unes deflning the premises 
claimed by said Corinna L. Hobart as above set forth ; and that said city of 
Minneapolis proposes to take possession thereof and appropriate the samo to 
its own use, thus trespassing upon and violating the said rights of sn i;l 
Corinna L. Hobart therein: Now, therefore, notice is hereby given that said 
Corinna L. Hobart claims title to and the right to the exclusive possession oC 



HOBAKT V. HALL. 437 

ail that portion of said island Included within the lines as above set forth, and 
that she wlll hold the said city of Minneapolis liable for any infringement of 
or interférence with her riglits in said island. 

"Corlnna L. Hobart, by W. H. Bennett, Her Attorney. 

"Dated CNovember 26, 1003. 

"Koon, Whelan & Bennett and R, D. Taylor, Attorneys and of Connsel for 
Corinna L. Hobart." 

10. That after said notice was so served upon défendant city of Jlinneapolis 
it was by said défendant city turned over to said défendant P. M. Hall, who 
was the then health ofiicer of said city, and from and after said November 2G, 
1903, both défendants had full notice and knowledge of the riglits and title 
which said plaintifC then claimed, and in this action claims, in said island. 

Conclusions of Law. 

1. That the plaintiff is the owner in fee simple absolute and entitled to the 
immédiate possession of ail that portion of lot 3 in section 15, township 29, 
range 24, Hennepin county, Miun., connnouly known as "Boom T^anding," lying 
north of Eighth avenue northeast in the city of Minneapolis, Minn., as showu 
on the plat of Bottineau's addition on record In the office of the register of 
deeds of said county, and more particularly described as follows: Commencing 
at the intersection of the northeasterly line of lot 5 In Audltor's subdivision 
No. 44 in Hennepin county, Minn., produced, and the northwesterly Hue of 
Eighth avenue northeast ; thence north fiO degrees west to a point 12.66 chains 
north 60 degrees west from the most easterly corner of said lot 5 ; thence south 
14 degrees west to the Mississippi river ; thence southerly along said river to 
said northeasterly line of said Eighth avenue northeast produced ; thence 
northeasterly along said line to the place of beginning. 

2. ïhat as such riparianownpr plaintiff is the bénéficiai owner, and entitled 
to the immédiate and exclusive possession and use (subject only to the para- 
mount right and title of the state therein, or of the gênerai government, for 
the purpose of protecting, preserving, and improving the public right of naviga- 
tion on said river) of ail that part of that certain island, known as "Hall's 
Island," in said river, which lies between the shore line of said above-described 
preniises and the middle thread of sàid river, and between two lines drawn 
perpendicularly to said thread, one at the northerl,y and one at the southerly 
end of the shore line of said promises, and is therefore, as against the défend- 
ants hercin, entitled to the immédiate possession of said portion of said island. 

3. That plaintifC is entitled to recover from défendants herein her eosts and 
disbursenients herein. 

Let judgment be entered accordingly. 

Frederick W. Reed, for plaintiff. 

Frank Healy, Albert C. Finney, and Geo. W. Armstrong, for de- 
fendants. 

MORRIS, District Judge. The question involved in this case is 
the right to the possession of a portion of a small island which has 
arisen from the bed of the Mississippi river, having been formed by 
graduai deposits from the water of the river subséquent to the gov- 
ernment survey and subséquent to the issue of the patent to plain- 
tiff's shore land. The plaintiff bases her daim to such right upon 
her title, derived under patent from the government and through mesne 
conveyances, to the land on the shore of the river opposite to 
which the island has been formed ; the island being between the shore 
line and the main navigable channel of the stream. The défendant 
city of Minneapolis bases its claim to such right upon a patent to the 
island issued by the state of Minnesota, after a survey of the island 
by direction of the state auditor, or land commissioner, to the défend- 
ant Hall, and a deed from défendant Hall to it. The city of Minne- 
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apolis further contends that, even if the patent to Hall conveyed no 
title, still the plaintiff has no title or right of possession, and the court 
should leave the parties as it finds them. 

Questions which might arise in this connection eitlier by reason 
of graduai changes in the main navigable chamiel of the river, or by 
avulsion, are not hère involved and need not be considered. 

This island having risen from the bed of the stream by graduai 
deposits of the river, and having been at ail times separated from the 
shore by the water of the river, it would seem to be too clear for 
argument that the character and extent of the title, either of the 
state or of the riparian owner, to such an island, must dépend upon 
and follow the character and extent of their title to the bed of the 
stream on which it has been formed. If it should be found that the 
state has no proprietary right or title in the bed of a navigable stream, 
and consequently in islands arising therefrom which it can alienate, 
but that whatever right or title it has it holds in its sovereign capacity, 
as trustée for the people, for public use, and that therefore the state 
has no right or title in this island which it could convey to a private 
party, and that for that reason the défendants herein hâve no right 
or title thereto, yet this would not be décisive of the case, for the 
plaintiff cannot recover upon the weakness of the défendants' title, 
but must recover upon the strength of hef own. If the plaintiff has 
no title or right of possession to this island, whatever may be the 
rights of the défendants, she cannot recover in this action. 

It is now well settled beyoi)d controversy, both by the décisions 
of the Suprême Court of the United States and by the décisions of 
the Suprême Court of the state of Minnesota, that grants by the Unit- 
ed States of its public lands bounded on streams or other waters, made 
without réservation or restriction, are io be construed as to their ef- 
fect according to the law of the state in which the lands lie. Lamprey 
V. State, 52 Minn. 181, 53 N. W. 1139, 18 L. R. A. 670, 38 Am. St. 
Rep. 541 ; Barney v. Keokuk, 94 U. S. 324, 24 L. Ed. 224 ; Hardin 
V. Jordan, 140 U. S. 371, 11 Sup. Ct. 808, 838, 35 L. Ed. 428 ; and 
other cases. So that the déclarations of text-book writers and the 
décisions of other states will be of little assistance hère, and a proper 
solution of this controversy must be found, if possible, in the décisions 
of the Suprême Court of Minnesota. The question therefore is : What 
right or title bave the state and a riparian proprietor, respectively, in 
this state, under the décisions of its highest court, to the bed of a 
stream, above the flow of the tide, but navigable in fact, like the 
Mississippi river, or any island formed thereon, between the shore 
Une of the riparian proprietor and the middle thread of the main nav- 
igable channel of the stream? 

While this question has been clearly, fully, and finally decided, in 
décisions which are wholly irreconcilable, by the Suprême Courts of 
certain of the states, as for instance, of the states bi Illinois and Mis- 
sissippi and of the states of lowa and Missouri, the former holding' 
that the ownersriip in f ee of the bed of the stream to the middle 
thread thereof is in the riparian proprietor, subject to the public 
easement, and the latter that the ownership of the riparian proprie- 
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tor stops at tlie water's edge, and thàt the fuU, complète, and absolute 
ownership in fee of the bed is in the state (Hardin v. Jordan, supra), 
the décisions bearing upon it in Minnesota are not altogether clear 
and satisfactory, but are somewhat confusing. I think, however, that 
the error into which the court fell in St. Paul, etc., R. Co. v. First 
Division, etc., R. Co., hereinafter cited, in its interprétation of the dé- 
cisions of the Suprême Court of the United States in Railroad Co. 
V. Schurmeier, 7 Wall. 272, 19 L. Ed. 74, as to that court's construc- 
tion of the United States statutes in référence to the survey and sale 
of the public lands, and the limitations imposed thereby in grants of 
the government in patents to lands upon navigable streams (Lamprey 
V. State, supra), bas for a long time dwelt with it, and bas, to some 
extent at least, produced the seeming confusion; and, bearing this 
in mind, I think I bave been able to détermine correctly from its dé- 
cisions what the definite and final holding of the court is. 

In Schurmeier v. St. Paul & Pac. R. Co., 10 Minn. 82 (Gil. 59), 88 
Am. Dec. 59, the first case in which the question hère under consid- 
ération v.?as discussed, the action was brought to enjoin the défend- 
ants from constructing and using a railroad along the levée, or land- 
ing, on the Mississippi river in the city of St. Paul in front of lots 
of the plaintiff, fronting, according to the plat of said city, on said 
levée, or landing. In 1849 Lewis Roberts purchased and received 
from the government a patent for certain government subdivisions 
fronting on the Mississippi river and platted the same as the town 
of St. Paul ; plaintifif's town lots being a part of said plat and of said 
government subdivisions. The plat extended to the main channel of 
the river. A strip of land along the Mississippi river, extending to 
the main channel, was designated on the plat as "Landing." The 
government survey of thèse subdivisions was made and the map there- 
of filed in 1847. The map of the survey did not indicate the existence 
of any island in the river opposite the lot in which plaintifï's prem- 
ises were situated, but showed a clear, open river. There was, in 
fact, in the river opposite said lot, and outside of the meander line 
of the bank of the Mississippi river, as shown by said map, a small 
island, which in high water was covered with water. At a médium 
stage of the water the island was above water, and between it and 
the mainland there was a current, or flow of water. At low water 
there was no current and very little water; such as there was stand- 
ing in pools. In 1856 the government caused this island to be sur- 
veyed and designated on the map, "Island No. 11." Prior to this 
the city of St. Paul had established the grade for and graded the levée 
so as to include the island, filling in between it and the mainland. The 
plaintiff, who derived title from Roberts to his town lots, which front- 
ed on the levée, constructed a warehouse on them, according to the 
grade of the levée as so established. The défendant railroad company, 
claiming under Act Cong. March 3, 1857, c. 99, 11 Stat. 195, grant- 
ing lands to the territory of Minnesota to aid in the construction of 
certain railroads therein, and so forth, and Act Cong. Aug. 4, 1852, 
c. 80, 10 Stat. 28, to grant right of way to rail and plank roads through 
public lands of the United States, and other acts of Congress, and 
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of the territorial and state Législatures, to carry such acts of Con- 
gress into effect, entered in 1862 upon that part of the levée whicli 
included said island and the space between it and the mainland, to 
construct along the same its railroàd tracks, raising the grade for that 
purpose so as to obstruct plaintifif's use of his warehouse in connec- 
tion with the river. The case was tried before a référée, and judg- 
mCnt rendered enjoining the défendants as prayed in the eomplaint, 
and that judgment, on appeal to the Suprême Court of the state of 
Minnesota, was affirmed. 

The court, after referring to the meander line, and the conten- 
tion (which is not made or involved hère) that it, and not the river, 
was the boundary of the government subdivisions, and holding that 
in such a case as the one there presented there is no such thing as 
a meander line separate and distinct from the line of the river, and 
that the meander line is not a boundary, but that the water whose 
body is meàndered is the true boundary, whether the meander line 
in fact coiiicides with the shore or not, says: 

"We think therefore that It Is too clear to admit of a reasonable doubt that 
the river botinds this lot on one slde. But this being admitted, the further 
question Is presented whether the riparian owrier takes to high-water or low- 
water mark, or to the middle thread of the stream. At conimon law, grants 
of land bounded on riyers above tlde water carry the exclusive right and title 
of the grantee to the middle thread pf the stream, unless an intention ou tUe 
part of the grantOr to stop at the edgé or margin is in some manner cleavly 
liidieated, except that rlvers navigable In fact are public highways, and tlio 
riparian proprletor liolds subject to the public easemeut. In this case no in- 
tention is in any way Indicated to limit the grant to the water's edge, and if 
the common-law rule prevails hère, Roberts, by his purchase, took to the 
center of the river, including the land subsequently surveyed by the goveru- 
ment, calléd 'Island No. 11,' and which is now claimed by the défendants. 
The common law of Englaiid, so far as it is applicable to our situation and 
government, is the law of this country In ail cases in which it lias not been 
altered or rejected by statute, or varied by local usage under the sanction of 
judicial décisions. 

"We think, rin respect to the rights of riparian owners, It is as applicable 
to the circumstances of the people in this country as In Bngland. It is not 
true in fact, as bas been alleged, that the navigability in fact of a river above 
the flowing of the tide is a state of things unknown to or unprovided for by 
it. See Hnl'>, Treatise De Jure Maris, etc., pt. 1, c. 3. In its application to 
cases llke the one under considération it bas not been varied or rejected in this 
state, and the few states of the Union that hâve repudiated It are exceptions 
to the gênerai rule. (See cases clted.) 

"Some — we belleve most — of the authorities that deny that the riparian 
proprletor owns to the middle thread of the stream hold that he takes to thr 
low-water mark. ■ (Citing cases.) ïhis we think would include the land 
claimed by the défendant, and designated 'Island No. 11.' We hold therefore 
that by the patent to Roberts the United States couveyed to him sald 'Island.' 

"We think no reason can be given why the same rule should not apply to 
grants made by the government that are applicable to grants made by in- 
dividuals. Section 9 of the act of Congress flrst above cited provides that ail 
navigable rlvers wlthin the terrltory to be disposed of by virtue of that act 
shall be deemed 'to be and remain public highways.' At common law rîvers 
navigable In fact are public highways, and the riparian owner holds sub.iect 
to the public easement. This act ot Congress therefore Is merely a déclaration 
or afflrmance of the common law, and not a modification of It. The fact tlint 
thèse rlvers are, and must remain, public highways, is not at ail iuconslsteiit 
with the vIew that riparian owners hâve the fee of the bed of the streiuii. 
Peck V. Smith, 1 Conn. 133 [G Am. Dec. 216]." 
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The remaining portion of the opinion relates to a question not hère 
involved. 

It will be noticed that, while the holding of the court really was 
that the riparian proprietor of land bounded on one side by the Mis- 
sissippi river takes the complète and absolute fee at least to the low- 
water mark, and that the land in dispute in that case, designated "Is- 
land No. 11," was included within such boundary, yet the very learned 
Chief Justice hère déclares, in clear and unmistakable language, that 
the navigability in fact of a river above the flowing of the tide is 
not a State of things unknown to or unprovided for by the common 
law, that under that law the riparian owner holds the fee to the mid- 
dle thread of the stream, subject to the public easement, that in re- 
spect to the rights of riparian owners that law is as applicable to the 
circumstances of the people in this country as in England, and, by 
unavoidable inference, that it is the law of this state. 

In Rippe v. Chicago, D. & M. R. Co., 23 Minn. 18, the court says : 

"Concedlng that thèse lots abutted on the Mississippi river, a legally-de- 
clared public hlghway, there can be no question but that tlielr owner possess- 
ed the riparian right of eonstrueting thereon sultable landings and wharres 
for the convenience of commerce and navigation (Dutton v. Strong, 1 Blaclj, 
23 [17 L. Ed. 29] ; llallroad Co. v. Schurmeier, 7 Wall. 272 [19 !.. î:]d. 74]), 
and to extend such construction out into the river to the point of navigabili- 
ty (Dutton v. Strong, 1 Black, 23 [17 L. Ed. 29])." 

In Brisbine v. Railroad Co., 23 Minn. 114, the court holds that the 
owner of a pièce of land bordering on the Mississippi river, purchased 
from the United States, and comprising a block of land in a city, and 
a narrow strip between such block and the river, continues to be a ri- 
parian proprietor, though such strip has become a public street by a 
common-law dedication, and that, even after he has conveyed such 
block, describing it in his deed as extending to the street, he continues 
to be a riparian proprietor in respect of his ownership of the fee of that 
half of the street between the center thereof and the river, and that the 
absolute title in fee to ail the land between the center line of the said 
street and the river at low-water mark undoubtedly remains in the 
plaintiff, together with ail such riparian rights as foUow the ownership 
of real estate bordering upon a navigable stream. As to thèse rights, 
the court says, at page 129 : 

"What thèse rights are, especially In regard to land acqulred origlnally 
from the TJnlted States, and bordering, as this does, npon the Mississippi 
river, we regard as fuily and correctly settled by the fédéral Suprême Court. 
Button V. Strong. 1 Black, ZS [17 L. Ed. 29] ; Railroad Co. v. Sciiurmeler, 7 
Wall. 272 [19 L. Ed. 74] ; Yates v. Milwaukee, 10 Wall. 497 [19 L. Ed. 984]. 
According to the doctrine of thèse décisions, the plaintiff possessed the right 
to enjoy free communication between his abutting premises and the naviga- 
ble channel of tlie river, to bulld and maintaln, for his ovvn and the public 
use, suitable landlng places, wharves, and piers, on and In front of his land, 
and to extend tlie same therefrom Into the river, to the point of navigability, 
even though beyond low-water mark, and to this extent exclusively to occupy, 
for such and like purposes, the bed of the stream, sul)ordlnate and subject 
only to the navigable rights of the public, and such needful ruies and régula- 
tions for thelr protection as may be prescribed by compétent législative an- 
thority. The rights which thus belong to him, as riparian owner of the abut- 
ting premises, were valuable property rights, of whlch he could not 'tie dlvest- 
ed without consent, except by due pi'oeess of law, and, if for public purposes, 



4:42 174 FBDEKAt REPORTE. 

upon just compensation. Yates v. Mllwiiukee, 10 Wall. 497 [19 L. Ed. 984}. 
"If, as Is claimed by the défendant, Water street was in fact a street law- 
fully dedteated . to publie use as such, whateyer Us aetual vvidth — whether 
oécupying thé ^Wliole or orily part of the interveniiVg space betvveen the block 
and the river-^the fee of the south or^ river side half thereof remained in the 
plalntlfC, subject only to the spécifie easemeut created hy the aet of dedlca- 
tion. ■ Banks. V. Ogden, 2 Wall. 57 [17 L. Ed. 8181. No additional servitude 
could be Imposed upon it agalçst his wlll, except for some public purpose, and 
upon compensation as provlded by law. The eompany had no rlght to occupy 
it for the purposes of its road, nor could it acquire any such right from the 
City of St. Paul. Gray v. First Div. St. Paul & Pacific R. Co., 13 Mlnn. 315 
[611. 289] ; Schurmeler v. St. Paul & Pae. R. Co., 10 Minn 82 [Gll. 59, 88 Am. 
Dec. 59]. Being such ovvner In fee of thls half of the street, even though no 
soil was left remaining between it and the river at low-vsrater mark, he was 
a riparlan proprletor of land bounded by a navigable stream, and certainly 
possessed of ail the rights appurtenant to such ovraershlp. Banks v. Ogden, 
2 Wall. 57 [17 L. Ed. 818] ; Yates v. Mllwaukee, 10 Wall. 497 [19 L. Ed. 984]." 

But in the case of In re IVIinnetonka Lake Improvement Company, 
56 Minn. 513, at page 520, 58 N. W. 295, 296, 45 Am. St. Rep. 494, 
the court says : 

"While the title of a riparlan owner on navigable or public waters extends 
to ordlnary low-water mark, yet it is unquestionably true that his tltle Is 
not absolute, except to ordlnary hlgh-water mark. As to the intervening 
space, the title of the riparlan owner Is quallfied or llmited hy the public 
right. The state may not only use it for purposes eonuected with navigation 
wlthout compensation, but may protect it from any use of it, even by the 
owner of the land, that would interfère with navigation," 

So that it would now appear that under Minnesota décisions the ab- 
solute title in fee of the riparian owner extends only to ordinary high- 
water mark. 

In St. Paul, etc., Ry. Co. v. First Division, etc., R. Co., 26 Minn. 
31, 49 N. W. 303, the court says: 

"The controversy in thls case Is concerning the title to a strlp of land ly- 
lug along the northerly shore of the Mississippi river at St. Paul, and oppo- 
site lot 1, section 5, town 28, range 22, and lots 3 and 4, section ,^2, town 29. 
range 22. Lot 1 was conveyed by patent to Louis Robert, March 24, 1849, 
and lots S and 4 to Norman W. Kittson, the same date. The surveys were 
made in 1848, and approved, and the officiai plats of the townships were, of 
course, at the date of the patents, on file in the land office of the district. 
In 1852 the strlp in question was, pursuaut to instructions from the General 
Land Office, surveyed as an Island, and inserted upon the plats as lot 3, sec- 
tion 5, and lot 5 of section 32 above, and Aprll 7, 1855, was conveyed by pat- 
ent to John M. Lamb. Under the latter, thls plalntlfC clalms title; the de- 
fendants under Robert and Kittson. Lot 1, section 5, and lots 3 and 4, sec- 
tion 32, abut, aocordlng to the officiai plat, on the river. The plalntitt' daims, 
as a fact, that at the date of the patents to Robert and Kittson the strlp in 
controversy was an island, surrounded at ail stages of water by the waters 
of the river, with a channel and eurrent between It and the main shore. The 
défendants clalm, as a fact, that It was then a part of the main shore, al- 
thongh in hlgh water entirely, and In médium and low water partly, separated 
from it by a slough, into which the waters of the river flowed. As a question 
of law, the défendants claim that the rule of the common law that the gran- 
tee. In a grant bounded generally upon a nonnavigable stream, takes to the 
middle of the stream, is In thls state applicable to the Mississippi river and 
its trlbutarles, they belng 'nonnavigable' in the common-law sensé of the term 
as applied in the construction of grants, and that thls rule controls In the 
construction of patents of the public lands issued by the gênerai government, 
as well as to conveyances between private persous. The plalntlfC daims that 



HOBART V. HALL. 443 

the patentée of a governmental subdivision, bordering on a stream navigable 
in fac-t, taises only to the meandered line, or, at niost, tbat he takes only 
to low-water mark. On the trial below, the parties having given évidence of 
their respective claims as to the fact, and rested, the court held that the pat- 
entées, Robert and Kittson, took, under their patents, to the middle line of 
the river, and directed a verdict for the défendants. Froni an order deny- 
ing a new trial, this appeal is taken. 

"Thls court, in Schurnieier v. St. Paul & Pacific R. Co., 10 Mlnn. 82 [Gil. 
59, 88 Am. Dec. 59], decided that the meander Unes of governmental subdivi- 
sions, bordering on navigable rivers, do not lirait the grant in a patent; and 
this décision was affirmed by the Suprême Court of the United States in the 
saine case. Railroad Co. v. Schurnieier, 7 Wall. 272 [19 L. Ed. 74|. The ques- 
tion is therefore set at rest. In the sanie case, this court held that the com- 
mon-law rule as to the construction of grants of land bordering on streams 
is in force in thls state, and is applicable to patents or grants of the public 
lands by the gênerai government. But patents and grants by the gênerai 
government may be controlled in this respect, as in others, by the aets of 
Gongress regulating the survey and sale of the public lands; and, in the 
case we hâve cited, the Suprême Court of the United States decided that, 
under the various acts of Congress providing for the survey and sale of the 
public Jands, the title of the patentée of lands bordering on streams navigable 
in fact stops at the stream, and that the title to the beds of sucli streams is 
reserved to the government. This, being a construction of statutes of the 
United States by the court of last resort, is binding, and settles the rule ap- 
plicable tt) patents of the public lands by the gênerai government, Issued 
pursuant to the statutes referred to. The court below vs'as therefore wrong 
in its reason for directing a verdict. 

"It remains to be considered whether, aside from this reason. the défend- 
ants were entitled to a verdict. The record contains copies of the officiai 
plats of section 5, town 28, and section 32, town 29. Upon thèse plats the 
:\Iississippl river through or opposite thèse sections Is delineated. The plats 
show no Island in that part of the river, no land between which and the main- 
land any channel runs. From them It appears that the lots granted to Robert 
and Kittson extend to the body of the river, the main stream. By the sur- 
vey, as shown on the plats, the strip in question was surveyed, not as an is- 
land, but a part of the mainland, and included in those lots. After the gov- 
ernment has sold lands according to a survey and plat, it cannot (as a gên- 
erai rule. at least) dispute the truth of such survey and plat. Bâtes v. Il- 
linois Central R. Co., 1 Black, 204 [17 L. Ed. 158]; Lindsey v. Hawes, 2 
Black. 554 [17 L. Ed. 265] ; Railroad Oo. v. Schurmeier, 7 Wall. 272 [19 L. 
Ed. 74]. If there can be any case in which, after a sale of the lands, the 
government may question the accuracy of the survey and plat by which it sold, 
it is not such a case as this. 

"There Is nothing to call in question the good faith towards the govern- 
ment of the surveyors who made the first survey. The testimony makes it 
doubtful whether, at the time of that survey, the strip in controversy was an 
island or part of the mainland. In such case, the surveyors may détermine, 
to the best of their judgment, whether such strip should be surveyed as an 
island or a part of the mainland; and if their survey is approved, and the 
land sold according to it, the government Is bound by their action. Thls be- 
ing so, the title to the strip in question passed under the patents to Robert 
and Kittson, and, as a conséquence, the subséquent survey and platting of it 
as an island was unauthorized, and the patent issued to Lamb, pursuant to 
it, passed no title. For the same reason, the proceedings of the officers of 
the land office, upon Lamb's application to pre-empt under the subséquent sur- 
vey, which plaintiff offered to prove, were null. Those officers could hâve no 
."jurisdietion to détermine anything in relation to lands which the United 
States had already conveyed." 

It will be noted that the court hère says that it held, in the Schur- 
meier Case, that the common-law rule as to the construction of grants 
of land bordering on streams is in force in this state, and is applicable 
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to patents or grants of the public lands by the gênerai government. 
But it hère assumes (and hère is the error heretofore referred to) that 
the Suprême Court of the United States had construed the acts of 
Congress regulating the survey and sale of the pubhc lands as restrict- 
ing the title of the patentée of lands bordering on streams navigable 
in fact to the edge of the stream, and had held that by virtue of those 
acts the title to the beds of such streams is reserved to the government. 
But not only has the Suprême Court of the United States repudiated 
any such construction of the acts of Congress, and the holding result- 
ing therefrom as supposed by the Minnesota Suprême Court (Barney 
V. Keokuk, supra; Hardin v. Jordan, supra), but the Suprême Court 
of Minnesota has also repudiated it (Lamprey v. State, supra). So that 
it would now seem that, if Judge Wilson was correct in his statement 
of the common-law rule in the Schurmeier Case, the trial court in this 
case was right, not only in its conclusion, but in the reason it gave 
therefor. 

It is difïicult to tell from the opinion (the paper book is not' at hand) 
whether the strip or island there in controversy was within or outside 
of the meander line as surveyed by the government surveyor, and 
whether or not the court meant to hold that, where there is a small 
island in the river opposite the shore land and between it and the mid- 
dle thread of the main channel of the river, which the surveyor niight, 
and did, in good faith, omit from the survey, deeming it so inconsider- 
able (a negligible fraction) that it was unnecessary to survey it, the 
island would be considered a part of the mainland and included in the 
survey thereof, and would pass by the grant in the patent to the own- 
er of the shore lying opposite to it by virtue of his riparian ownership 
and as appurtenant thereto ; but it would seem from the dissenting 
opinion by Judge Berry that this was intended to be the holding. And 
if it be the iaw in this state that such small unsurveyed island, existing 
at the time of the survey and situated between the shore and the mid- 
dle thread of the main channel of the river, would pass to and be the 
property of the patentée of the adjacent shore land by virtue of this 
riparian proprietorship, the question at once suggests itself: Would 
not an island formed subséquent to the survey by deposits of the stream 
in a similar locality become his property by virtue of such proprietor- 
ship? In the latter case ât least, however, it would seem, from the 
doctrine announced by Judge Wilson in the Schurmeier Case, and from 
. what has been said by the court in subséquent cases, that his owner- 
ship would be subject to the public easement; that is, subordinate and 
subject only to the navigable rights of the public, and such action as 
might be taken, or such needful rules and régulations as might be 
prescribed, by the state, or by the gênerai government if the stream 
could be used for purposes of Interstate commerce, by compétent lég- 
islative authority, for the protection, préservation, and improvement 
of such rights. Brisbine v. Railroad Co., supra. 

In the case of Morrill v. St. Anthony Falls Water Power Co., 20 
Minn. 222, 2 N. W. 842, 37 Am. Rep. 399, the only question involved 
was as to the uses which a riparian owner may make of the water of 
the stream flowing past his land. That question is not involved hère. 
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but there are certain portions of the opinion which bear upon the ques- 
tion hère. At page 228 of 26 Minn., page 846 of 3 N. W. (37 Am. Rep. 
399), the court says : 

"Dutton V. Stroiig, 1 Black, 23 [17 L. Ed. 29], affirmed the rigbt of a ripa- 
rlan owtier on a navigable lake to biilld and niaiutain, for bis own exclusive 
use and beiieflt, a pier into tbe lake as far as the point of navigabillty. The 
rigbt to eneroach upon the shallovv water of tbe lake, by an exclusive appro- 
priation even of the underlying soil, must rest upon the proposition that the 
riparian ovrner may make any use of the lake or river opposite bis land not 
inconsistent witb the public rigbt. 

"As it seems to ns, none of thèse opinions state the rigbt too strongly. If 
the right exists jure naturse, because the land has, by nature, the advantage 
of belng wasbed by the stream, it is impossible to see bovv any such distinc- 
tion as défendant claims can be made as to the peculiar uses which the ripar- 
ian owner may make of the vvaters. The limit to the private right is Imposed 
by the public right, and the private right exists up to the point beyond which 
it would be Inconsistent witb the public rigbt. 

"It is now settled by tbe décisions of the court of last resort that, under 
the acts of Congress providing for the survey and sale of tbe public lands, 
the patentées of lands bordering on the Mississippi river and its tributarles 
take only to tbe stream — at farthest, to low-water mark — leaving the tltle to 
the bed of the stream below low-water mark in tbe government. Those 
streams, below low-water mark, stand therefore, in respect to the rights of 
the government and individuals In them, the same as tidal rivers. The rights 
of riparian owners are the same in botb." 

It will be noticed that the error above referred to, into which the 
court fell in St. Paul, etc., R. Co. v. First Division, etc., R. Co., supra, 
still remains with it in the clause above quoted, wherein it déclares that 
it is now settled by the décisions of the court of last resort that, under 
the acts of Congress providing for the survey and sale of the public 
lands, the patentées of lands bordering on the Mississippi river and its 
tributaries take only to the stream — at faithest, to low-water mark — 
etc., and that the right of riparian owners are the same in both tidal 
and nontidal rivers. It will be well also to note hère (because it has 
been repéated with approval by the court in Hanford v. St. Paul & 
Duluth R. Co., hereinafter referred to) the déclaration of the court that 
the right of the riparian owner to eneroach upon the shallow water, 
by an exclusive appropriation even of the underlying soil, must rest 
upon the proposition that the riparian owner may make any use of the 
river opposite bis land not inconsistent with the public right, that the 
limit to the private right is imposed by the public right, and the pri- 
vate right exists up to the point beyond which it would be inconsistent 
with the public right. 

In Union Depot, etc., Co. v. Brunswick et al., 31 Minn. 297, at page 
301, 17 N. W. 626, at page 628, 47 Am. Rep. 789, the court says : 

"In thls State it is the settlerl doctrine that tbe riparian o-.vner has the fee 
to low-water mark. Schurmeier v. St. Paul & Pac. R. Co., 10 Jlinn. 82 [Gil. 
59, 88 Am. Dec. 59] ; Brisbine v. St. Paul & Sioux City R. Co., 23 Minn. 114. 
But while he only has the fee to low-water mark, he has certain riparian 
rights incident to the ownership of real estate bordering upon a navigable 
stream. Among thèse are tbe right to enjoy free communication between his 
alnitting premises and the navigable channel of the river, to build and main- 
tain suitable landing», piers, and wbarves, on and In front of bis land, and 
to extend the same therefrom into the river to the point of navigal)ility, even 
beyond low-water mark, and, to this extent, exclusively to occupy for such 
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and like ipurposes the bed of the stream, subordinate only to the parainount 
public çight àt navigation. Dutton v. Strong, 1 Black, 23 [17 L. Ed. 29] ; 
Ralli-oad 00. v. Scliurmeier, 7 Wall. 272 [19 L. Ed. 74] ; Yates v. Milwaukee. 
10 Wall. 497 [19 L. Ed. 984], supra ; Rippe v. Cliicago, D. & M. R. Co., 23 
Minn. 18 ; Brisbine t. St. Paul & Sioux Oity R. Co., supra. Thèse riparian 
l'ights are property, and cannot be taken away without paying just compen- 
sation therefor. The state could not do it or authorize any one else to do 
it. Yates v. Milwaukee, supra ; Lyon v. Fishmongers' Co., L. R. 1 App. Cas. 
«62 ; Brisbine v. St. Paul & Sioux City R. Ce, supra. 

"The term 'point of navlgability,' as used in the cases referred to, is not, 
perhaps, capable of a flxed définition. Its meanlng and application must vary 
with and dépend upon circumstances. It Is not to be nnderstood in the nar- 
row sensé of being limlted to that point where the waters of the stream may 
be navigaWs for some purposes at certain stages of water. When It is said 
that a riparian owner may construct landings, etc., 'to the point of navlgabili- 
ty,' it must be nnderstood as glving him the rlght to do so to the extent nec- 
essary to make bis abuttlng property reasonably available at any ordi- 
uary stage of water for any kind of navigation for which the stream is used. 
and for which it is adapted, provided, of course, it does not obstruct the par- 
amount rights of the public. It must bave référence not only to an ordinar- 
ily low stage of water, but also the slze and kind of vessels which navigate 
the stream, and the kind of business done upon it. The right would be of 
little value if it did not permit this to be done. îseither is it material whcth- 
er, in exerCislng thèse riparian rights, the property is made available and use- 
ful by building piers and landings of wood or other material, or, as is the 
usua), and often the only practical, way on the Mississippi and its tribnt.i- 
l'ies. by reckiiming the land by artiflcial flUing with earth out to the reqnisite 
depth of water. Whether the fee in this 'made land' would be in the state 
or in the riparian owner — that is, whether it partakes of the nature of the 
bed of the stream upon which it is made, or of the shore to which it is add- 
ed — may be a question of spéculative interest ; but it is not one of any prac- 
tical importance. If the fee be in the riparian owner, yet, of course, It must 
be a quallfled fee; that is, subject to the paramount right of public naviga- 
tion. But if it bé in the state, the riparian owner still has, subject to this 
same public right, the exclusive right of possession and the entire bénéficiai 
intei-est. Héhce the détermination of the question one way or the other would 
not afCect the value of the riparian owner's interest in the property, or the 
-.imount of compensation he is entitled to. 

"Suppose, ho-nfever, a riparian owner has unlawfully Intruded into the wa- 
ter beyond the ppint of navlgability, as above deflned, and fllled up the bed 
of the stream beyond that point, for the sole purpose of extendlng his pos- 
sessions, and so as to obstruct and interfère with the public right of naviga- 
tion. This would constitute a purpresture. The public would bave a right 
to abate it as a public nuisance. It would give no rights to the person who 
made it. It would not forfeit or destroy hls riparian rights as they existed 
liefore, but he could claim no addltlonal rights on aecount of it. When it 
is proposed to take his property for publie use by the exercise of emlnent 
domain, he can claim no addltlonal compensation by reason of It. * • • 

"Whether, in view of the fact that the rights of the state to the stream and 
its bed are sovereign and not proprietary, and are held by it in trust for the 
public as a highway, and the further fact that Congress has, in the act au- 
thorizing a state government, expressly provided that the Mississippi river 
and the waters leading into the same shall be common highways and forever 
free to the inhabitants of the state, and ail other citizens of the United States, 
the Législature has the power to divert the bed of the St. Croix from the 
trust for vfhich it was vested in the state, and destroy the public use of it as 
a public highway, is a question not hère involved, and which we do not con- 
sider. It Is sufficient to. say that they cannot by any such grant impair or 
take away the riparian rights of the respondents without compensation." 

Hère the court déclares that it is the settled doctrine in this state 
that the riparian owner has the fee to low-water mark, citing Schur- 
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meier v. St. Paul & Pac. Railfoad Co., sti;f)ra, and Brisbine v. St. Paul 
& Sioux City Ry. Co., supra. But see, also, In re Minnetonka Lake 
Improvement Co., supra. But may it not be that in this déclaration 
the error heretofore referred to into which it fell, as to the construc- 
tion placed by the Suprême Court of the United States upon the acts 
of Congress regulating- the survey and sale of public lands, still dwells 
with it? And may it not be that it means to déclare that the riparian 
owner has the absolute and unqualified fee to low-water mark, and, in 
view of what is further said in the opinion, may it not be that it had 
in mind that, but for what it supposed to be the holding of the Su- 
prême Court of the United States in the Schurmeier Case such ri- 
parian owner would also hâve a qualified fee in the soil under water? 
The court seems to hâve overlooked, influenced possibly by the error 
above referred to, what was the real holding in the Schurmeier Case, 
to wit, that the riparian owner has the fee at least to low-water mark, 
and the very clear déclaration there by Judge Wilson that under the 
common law the title in fee of the riparian owner extends to the mid- 
dle thread of the stream, subject only to the public easement, and the 
inévitable inference that such is the law in this state, and that it would 
so hâve been determined in that case if necessary to support the con- 
clusion reached. It repeats what had been said in former décisions as 
to the right of the riparian owner to build and maintain suitable land- 
ings, piers, and wharves, on and in front of his land, and to extend the 
same therefrom into the river to the point of navigability, even be- 
yond low-water mark, and, to this extent, exclusively to occupy for 
such and like purposes the bed of the stream, subordinate only to the 
paramount public right of navigation, and after declaring that the 
question whether the fee to land made by the riparian owner, in the 
exercise' of his riparian right to make available and useful the naviga- 
ble part of the stream, by reclaiming the land beyond low-water mark 
by artificially filling with earth out to the requisite depth of water, 
would be in the state or in the riparian owner, is one of spéculative in- 
terest only, and not one of any practical importance, it goes on to say : 

"If the fee be In the riparian owner, yet, of course. It ninst be a qualified 
fee; that is, subject to the paramount right of public navigation. But if It 
be in the state, the riparian owner still has, subject to this same public right, 
the exclusive right of possession and the entire bénéficiai interest." 

The question at once suggests itself to the mind: If a riparian 
owner could reclaim the land under the water beyond low-water mark 
by artificially filling with earth from the shore line to the point of 
navigability, and would hâve, subject to the paramount right of public 
navigation, the exclusive right of possession and the entire bénéficiai 
interest in said land, could he not make, by artificially filling in, an 
island between his shore line and the point of navigability, and hâve 
the exclusive right of possession and the entire bénéficiai interest there- 
in, subject to said paramount right? See Hanford v. St. Paul & Du- 
luth R. Co., and Bradshaw v. Duluth Imp. Mill Co., hereinafter re- 
ferred to. And if he would hâve such exclusive right of possession 
and entire bénéficiai interest in such made island, would he not also 
hâve such exclusive right of possession and such entire bénéficiai in- 
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térest in an. island made by the action of the waters between bis sbore 
linèand the. point ofnavig-ability? 

In this connection we should also bear in mind what the court says, 
as to the term "point of navigability," that : 

"It is not to be understood In the narrow sensé of being llmlted to that 
point where the waters of the stream may be navigable for some purposes 
at certain stages of the water. When it is said that a riparian OAvner may 
construct landings, etc., to the 'point of navigability,' it must be understood 
as givlng him the right to do so to the extent necessary to make his abuttlng 
property reasonably avallable at any ordlnary stage of water, for any klnd 
of navigation for whlch the stream is used, and for which it is adapted, pro- 
vided, of course, It does not obstruct the paramount rights of the public." 

In the case of Lake Superior Land Co. v. Emerson et al., 38 Minn. 
406, 38 N. W. 300, 8 Am. St. Rep. 679, the action was brought by the 
plaintiff to remove, from its title to the blocks of land described in the 
complaint and opinion, the cloud created by the exécution and record 
of the deed of block 1S3, described in the opinion. The trial judge 
ordered judgment for the plaintiff, and upon appeal this judgment was 
affirmed. The Suprême Court states the f acts as f ollows : 

"In 1858 the owner of what is known as 'Rice's Point,' a point of land ex- 
tendlng into that part of Laké Superior now called the 'Bay of Duluth,' iilat- 
tecl the same as a town, and recorded the plat. On the plat there were de- 
llneated certain blocks, numbered 64, 75, 84, and 95. The streets separatlng 
thèse blocks hâve sinee been duly vacated, so that they now lie in one solld 
parcel of land, whlch is bounded on the east by the waters of the bay. At 
the time of the platting, sald parcel as platted extended to and beyond the 
low-water mark, and the bay front of the parcel was then, ever since has 
heen, and now is, uncJer water. There were also delineated, on said plat, blocks 
in part of said parcel, whlch were, as shown on the plat, in the water beyond 
the low-water mark, and where the person then platting had no title to the 
land. Among the blocks so delineated in the water, and below the low-water 
mark, was one numbered 122. The said owner thereupon conveyed blocks 04, 
75, 84, and 95, and plaintlfC now has the title so conveyed. On the same day 
sald owner executed to one Wilson a deed purporting to convey to him block 
122, and Wilson subsequently executed to the défendants a deed purporting to 
convey said block to him. Plaintiff is in the actual possession of the blocks so 
conveyed to it." 

The court then goes on to say: 

"The chief question in the case is : What did the plaintlffs and the defend- 
ïmt's grantors respectlvely get by the deeds from the said owner? That own- 
er owned the land only to lovs^-water mark. The title to the soil beyond that, 
iind under the water, was in the state. The only rights he could hâve beyond 
the low-water mark were certain riparian rights incident to land borderlng 
upon a navigable stream or lake. Among thèse were the right to enjoy free 
(ommimication between his abutting promises and the navigable waters of 
the lake, to build and maintain suitable landings, piers, and wharves on and 
in front of his land, aud to extend the same therefrom into the lake to the 
point of navigability, eveu beyond low-water mark ; and to this extent exclu- 
slvely to oecupy for sucli and like purposes the bed of the lake, subordinate, 
to the publie paramount right of navigation. Brisbine v. St. Paul & Sioux 
City R. Co., 23 ilinn. 114 ; Union Depot, etc., Co. v. Brunswick, 31 Mlnu. 297, 
17 N. W. C2G [47 Am. Ilep. 789]. Thèse rights pertaln to the use of abutting 
land in connection with the water, or of the water in connection with the 
land. The right to use beyond the low-water mark rests upon the title to 
the bank, and not to the bed of the water. Diedrich v. Northwestern Union 
Ry. Co., 42 Wis. 248 [24 Am. Rep. 399|. It is a right peculiar to the owner 
of the land borderlng on the lake or stream, and not possessed by others. 
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Morrill v. St. Anthony Falls Water Power Ce, 26 Mlnn. 222, 2 N. W. 842 [37 
Am. Rep. 399], and cases cited. The owner of the abuttlng land bas the rlght 
to enjoy, for the purposes of gain or pleasure, ail the facilities whlch the lo- 
cation of bis land with référence to the lake affords. Delaplaine v. Chicago 
& N. W. Ry. Ce, 42 Wls. 214 [24 Am. Rep. 386]. It exists jure naturœ, be- 
eause the land has, by nature, the advantage of belng washed by the stream. 
Lyon V. Fishmongers' Co., 1 App. Cas. 662. The right is incident to the land 
— ^belongs to it by nature. We hâve not found any case holding that it may 
be severed froni the right to the abutting land, so as to become a right In 
gross ; one person owning exclusively the shore, and another the riparian 
right incident to it, though owning no shore. As the owner of the shore has 
no tltle to the soil under the water, he can convey nothing in the soil ; and, 
as he cannot convey the riparian right severed from the shore, his deed of 
conveyance of the soil under the water must be inoperative. Undoubtedly 
he may release his riparian right to the owner of the soil under the water — 
the State, or its grantee or licensee. l'erhaps he may transfer the rlght to 
the owner of shore land, in connection with which it can be used and en- 
joyed. though not directly abutting ; but that is not this case. Riparian rights 
, incident or appurtenant to no land cannot exist. No interest passed by the 
deed under which défendants claim. The grantee in that deed, and his gran- 
tees, must be presumed to bave Ijnown the situation and character of 
what the deed purports to convey, so that no estoppel could arise by reason 
of it. * * * 

"The act mailing Rice's Point, as platted, a part of the clty of Dulutb, can- 
not be construed as a transfer or surrender by the state of its title to the 
soil below low-water mark." 

It would be difficult to find a décision in which the premises on which 
the conclusion is based are more clearly and emphatically stated, and, 
thèse premises being admitted or assumed, Jtidge Gilfillan, with that 
unerring logic for which he was so justly distinguished, reached the 
conclusion announced in the opinion. He could not reach any other 
conclusion. But, as will be seen hereafter, not only hâve the premises 
been abandoned by the court, but the conclusion as well; the case hav- 
ing been entirely overruled. And hère may it not be again said that, 
where the court déclares that the owner of the shore line has no title 
to the soil under the water, the error heretofore referred to, into which 
the court had fallen in St. Paul, etc., R. Co. v. First Div., etc., R. Co., 
supra, still remained with it? 

In Miller v. Mendenhall, 43 Minn. 95, 44 N. W. 1141, 8 L. R. A. 
89, 19 Am. St. Rep. 219, the court says : 

"This case Involves the considération of the riparian rights of the owners 
of lands abutting upon the Duluth Harbor or Bay of Superior, in the shoals 
or land covered by water between low-water mark and the deep or navigable 
waters, and witbin the dock or harbor line established by the authority of 
the Législature. Thèse waters are within the jurisdiction of the state and 
fédéral governments, and the state holds the title to low-water mark In its 
sovereign capacity, in trust for the people, for the purpose chiefly of protect- 
ing the rights of navigation. But, thongh the title is nominally in the state, 
the common right of the people Is limited to what is of public use for the pur- 
poses of navigation and flshery ; and the riparian owners are permitted to en- 
joy the remaining rights and privilèges in the soil under water beyond their 
strict boundary Unes, after conceding to the state ail the public rights. 
Gould, Waters, § 168. The right of aceess and communication with the navi- 
gable waters, which pertain peculiarly to the ownersliip of the upland, in or- 
der to be available and of practical use, necessarily includes the right to filî 
in and to build wharves and other structures in the shallow water in front 
of such land, and below low-water mark, and the exercise of such rights, 
though subject to state régulation, can only be interfered with for publio 
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pBtt)Oses; and such improvements are eucouraged because they are In the gên- 
erai Interest Of navigation and commerce, and are a publie as well as a pri- 
mate benefit. In Duttcïn- V.. Strong, 1 Black, 23, 32 [17 L. Ed. 29], It Is said 
that: 'Wherever the water is too ishoal to be navigable, there is the same 
necfesslty for such érections for lake navigation as in the bays and arms of 
the sea; and, where that necessity exista, it is dlfflcult to see any reason for 
dtenyiug tothe adjacent owner the right to supply It.' And in Yates v. MU- 
wjiukee, 10 Wall. 497 [19 L. Ed. 984], It is held broadly that thèse riparian 
privilèges are to be tireated as valuable property rlghts, which eannot be tak- 
en or Interfered with for public use without compensation. Union Depot, etc., 
Co. V. Brunswick, 31 Jllnn. 297, 17 N. W. 626 [47 Am. Rep. 789]. And If a 
stranger makes a fllliiig or an obstruction in the waters in front of his land, 
the owner of the ad.1acent uplànd may enjoin its continuance, or recover In 
trespass,. if not in ejectment. * • * 

"Tlie action of the state, througli the Législature, In establishing the dock 
Unes, Is'to be constrUed in connection with the established doctrine of ripa- 
rian rlghts of which we hâve spoken, aïid the practloal use perniltted and nee- 
essarlly made by riparian owners of land unfler water in front of the dry 
or upland. In Abofn v. "Smith, 12 R. I.^ 370, It is sald by the court that the 
owners of the upland are In such cases implledly permltted to carry the up- 
land forward to the harbor Une, so that each owner wUl oecupy the part 
abreast his own lând. In Gerhard v. Bridge Com'rs, 15 R. I. 334, 5 Atl. 199. 
and In Engs v. Peckham, 11 R. I. 210, 223, 224, It Is held to be a permission 
and invitation by the state to the riparian owner to flil out and incorporate 
the flats with his upland to the Une. Eldrldge v. Cowell, 4 Cal. 80. In Fltch- 
burg R. Co. V. Boston & Maine R. Co., 3 Cush. [Mass.] 58, 71, it appeared that 
the Législature had established a harbor Une for Boston Harbor, but pro- 
hiblted the extension of the existlng wharves to the Une without législative 
permission. Aftérwards the Législature passed an act authorlzing the owners 
of certain wharves to extend them out to the Une. Thls act was held to be 
a grant, and not a mère revocable license (page 87). and in Hamlln v. Pair- 
point Mfg. Co., 141 Mass. 51, 57, 6 N. E. 531, a législative authority to extend 
wharves to the chânnel of a river was held équivalent to a grant of a posses- 
sory tltle, if not an absolute interest in the Soil. In Norfolk City v. Cooke, 27 
Grat. [Va.] 430, 438, the court treats the right to ^ise and oecupy the land 
wlthln such Unes with wharves, etc., as a quallfied proprletary Interest In 
the soil, sufficlent to support an action for the possession. Guy v. Hermance. 
5 Cal. 73 [63 Am. Dec. 85] ; Power v. Tazewells, 25 Grat. [Va.] 786. But the 
title of the state is not extlnguished hy such législative action merely. In 
thls country the generally accepted doctrine Is that the jus privatum passes 
to the owner of the adjacent lands, and in thls state extends to low-water 
mark, with the accompanying riparian rlghts, while the jus publlcum belongs 
to thé state, which holds the tltle to the sdll under the water as trustée. 'The 
sovereign is trustée for the public, and the use of navigable waters Is inalién- 
able.' 3 Kent, Comm. 427. See Com. v. Alger, 7 Cush [Mass.] 53, 89, 93. 

"The state is authorlzed to regulate the exercise of riparian rlghts In the 
Interests of the publie, and may also make concessions to prlvate owners of 
possessory rights in the soU of navigable waters, the effect of which wlU be 
to give them private and exclusive rights équivalent to a grant. Gould, Wa- 
ters, If 138-140. Whlle the public right of navigation and tlshery may not 
be extlnguished until the waters are excluded, y et after the submerged land 
Is fiUed or oûcupled the riparian owner will hâve the exclusive right of pos- 
session, and the entlre bénéficiai interest ; and whether his dominlon would be 
absolute, and his tltle Indefeaslble as agalnst the state, is not necessary to In- 
qulre.' Union Depot, etc., OOi v. Brunswick, supra. The action of the Lég- 
islature in establishing a harbor Une is to be constrned as a régulation of the 
exercise of the riparian right. It settles the Une of navigabllity, above which 
the state will not: interfère, and is an Implied concession of the right to buUd, 
possess, and oecupy to the established Une, which amounts practically to a 
quallfied possessory title. 141 Mass. 51, 6 N. B. .531, supra. The importance 
and substantial character of thèse rlghts are recoguized by the courts, and 
there is a growing tendency In différent directions to give effect to contracts 
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and grants In respect to rlparian occupancy and improvements. Norfolk City 
V. Cooke, 27 Grat. (Va.) 430, 436 ; Parker v. West Coast Packlng Co., 17 Or. 
510, 515, 21 Pac. 822 [5 L. R. A. 61]. It is true the rlght of access and com- 
munication with tlie navigable water belongs exclusively to the rlparian own- 
er, except with his permission. But if in the case of a railway corporation lie 
may, for a considération, concède the right to oecupy with Its roadbed the 
land nnder the shore, and obstruct such communication, by a valid contraot, 
which we présume will not be questioned, why may he not coutract with nat- 
ural persons to grant to them the right of possession and occupancy of build- 
ing sites within the dock Une for wharves or elevators, for use In connection 
with navigation, or such other purposes (the state not objectlng), as the gran- 
tees may be advised, with right of way, If need be, over his land, or, as in 
this case, Impliedly over streets laid over the same, as designated in the plat 
and dedicated to the public use? In many instances, however, such right of 
entry or easement of passage may be found entirely unnecessary ; the occu- 
pant having other means of reaching the locus In quo. If the rlparian owner 
may make such improvements, and afterwards grant and convey his posses- 
sory title, or contract to do so, the courts ought not to stand upon so narrow 
a distinction as that he may not blnd himself by contract that another may 
hâve and enjoy the same possessory rights In a partlcular site or lot which 
he has In it, for his right is not a mère revocable license, though held In sub- 
ordination to the public Interest, and subject to some restraint for the gênerai 
good as other property may be, though differently situated. Com. v. Alger, 
7 Cush. [Mass.] 53, 95." 

While in this case, as in ail the Duluth, or Rice's Point, cases here- 
în cited (Lake Superior Land Co. v. Emerson; Hanford v. St. Paul 
& Duluth R. Co.; Bradshaw v. Duluth Impérial Mill Co.), the dis- 
cussion of the rrghts of riparian owners is predicated upon a con- 
dition there existing by the establishment of a dock or harbor line, 
yet, in view of what the court hère says as to the action of the Légis- 
lature in establishing a harbor line being a régulation of the exercise 
of the riparian right, and in farther view of what it says in the Brad- 
shaw Case, which will hereafter be referred to, it is apparent thatMt 
hère recognizes and déclares generally: That, while the state holds 
the title to the bed of a navigable lake or stream below low-water 
mark, its ownership of the soil under the water is not proprietary but in 
its sovereign capacity, in trust for the people for public purposes 
connected with the use of the water, and chiefly for the purpose of 
protecting the public rights of navigation. That, though the title is 
nominally in the state, the common right of the people is limited to 
what is of public use for the purposes of navigation and fishery. That 
the riparian owners are permitted to enjoy the remaining rights and 
privilèges in the soil under water beyond their strict boundary lines — 
that is, below low-water mark — after conceding to the state ail the 
public rights. That thèse rights and privilèges are to be treated as 
valuable property rights which, though held in subordination to the 
public interest and subject to state régulation, would entitle such 
owner, as against a stranger who should make a filling or an obstruc- 
tion in the waters in front of his land, to an injunction restraining 
the continuance of such filling or obstruction, or to recover in tres- 
pass, if not in ejectment. In other words, that, while the title of the 
state for the purpose of protecting the public rights of navigation 
and fishery is paramount, its ownership is not absolute or proprietary, 
but is a limited or qualified ownership — limited to the protection and 
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préservation of thèse public rights — ^and that the riparian owner has 
alsb a limited or qualified title to the soil under the water, which is 
proprietary, and as to ail others than the state exclusive, and even as 
to the state in some measure proprietary. 

In Hanford v. St. Paul & Duluth Railroad Co., 43 Minn. 104, 42 
N. W. 596, 44 N. W. 1144, 7 L- R. A. 7S2, the dock linehad been es- 
tablished subséquent to the acquisition of defendant's title, and the 
opinion delivered after reargument is based upon a broad considéra- 
tion of the rights of riparian owners of land abutting upon navigable 
waters in the soil under water beyond low-water mark, and fully dis- 
cusses and déclares the law in this state in respect to the rights or 
ownership of the state and the rights or ownership of the riparian 
proprietors in such soil. 

In the first opinion of the court, the décision in Lake Superior L,and 
Co. V. Emerson, sUpra, was adhered to, and the case was decided 
on the doctrine there declared that the défendant, having the exclu- 
sive jright to possess and use the shore, had also the right to possess 
and enjoy the riparian rights appurtenant to the shore, and that such 
rights could not be alienated or severed from the riparian land. But 
in the opinion delivered after the reargument the court, after re- 
ferring to the Emerson Case, and saying that in view of the impor- 
tance of the subject they had entered into a full examination and re- 
consideration of it, déclares that it had been thus led to the conclu- 
sion that the proposition that the riparian proprietor's right of oc- 
cupancy and use of lands beyond the boundary of his ownership in 
fee is inaliénable and incapable of existence, apart from the right 
of occupancy and use of the adjacehf bank, should not be adhered 
to. It ; then déclares that it did not sufhciently consider in former 
décisions the peculiar nature, extent, and relation of the private and 
public rights, respectively, in the lands lying between the boundary 
of the riparian owner's fee and the point of navigability, and that 
un due importance had been given to the fact that thèse riparian 
rights hâve their origin in the relation of the riparian lands to the 
water, and are properly incident or appurtenant to the riparian lands. 
It then directs attention to thé "fàcts," as it calls them, that those 
riparian rights partake largely of the ordinary qualifies of private 
property, which is in gênerai divisible and transférable by the pro- 
prietor, that they are of such a nature that they may be enjoyed sep- 
arate from the adjacent lands to which they were originally appur- 
tenant, and that there is an absence of substantial reasons, so far as 
the nature of thèse rights are concerned, why they may not exist 
independently of the adjacent riparian estate. It then says that it 
does not affirm that ail riparian rights are thus severable, and that 
some, from the very nature of things, may be incapable of separate 
existence; but it does not'indicate what thèse are. 

The court then goes on to say (I quQte at great length because I 
deem it necessary to a full understandinç of the décision) : 

"In thls state the title of the proprietor of lands abuttiug upon navigable 
waters extends to low-water mark ; the bed of the stream or body of water 
below low-water mark belng held by the state, not in the sensé of ordniarj- 
absolute proprietorship, but in its sovereign governmental capacity, for coni- 
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mon public use. Union Depot, etc., Co. v. Brunswick, 31 Minn. 207, 17 N. W. 
626 [47 Am. Rep. 789], and tases cited. The estate or interest of the riparian 
owner in tlie lied of the strearn ahove (belowfj low-water mark is snbject to 
the right of the publie to use the sanie for the pmiioses of navigation ; but, 
restrlcted only by that paramouut public risht, the riparian osvner en.1oys 
valuable proprietary privilèges, aiiiong which we shall consider particularly 
the right to the use of the land Itself for private purposes. A considérable 
extent of the shorcs. not only along tide waters of the océan coasts, but on 
our great inland waters, are of such a nature, ont to and even heyond low- 
water mark, as to be in gênerai unavailable by the jinblic for the i)urposes of 
navigation, and must romain torever waste and nseless lands, utiless reelaim- 
ed by artiflcial meau.s from the shallow water covering them. or uuless 
otherwise Improved. It Is established beyond question in this state, and in 
otlier States as well, that the proprietor of the ri]iarian lands may make such 
improvements. Sub.i'ect only to the limitation that he shall not Interfère with 
the public right of navigation, he bas the unqnestionable and exclusive right 
to construct and maintain suitable landings, piers, and wharves into the wa- 
ter, and up to the point of navigability, for his own private use and benefir. 
(Clting cases.) And it Is obviously imuiaterial. If the public interest be not 
prejudlced, whether the submerged land be covered wlth wharves of timber 
or stone, or be reclaimed from the water by filling in with earth so that it 
becomes dry land. The land may be so reclaimed. (Clting cases.) As the 
right of private use and enjoyment of the improved or' reclaimed premises 
wUl continue so long, at least, as It does not interfère with the limited and 
defîned public interests, it is obvious that, in gênerai, it may continue forever. 

"This private right of use and enjoyment is not, we think, limited to pur- 
poses connected v^ith the actual use of the navigable water, but may extend 
to any purpose not inconsistent with the public right. (Citing cases.) As wns 
said in Morrill v. St. Anthony Falls Water-Power Co., 26 Minn. 222, 228, 2 N. 
W. 842 \:-i7 Ani. Rep. 399], referring to the décision in Dutton v. Strong. 
1 Black, 23 [17 Ij. Ed. 29|: 'The right to encroach upon the shallow water of 
the lake, by au exclusive appropriation even of the underlying soil, must rest 
upon the proposition that the riparian owner may make an.y use of the lake 
or river opposite his land not Ineonsistent with the public right.' The fol- 
lowlng language of the Jlorrill Case, just clted, although used with référence 
to the riparian right to use the water of a navigable streani, is applicable 
hère: 'The limit to the private right is imposed by the public right, and the 
private right exista up to the point beyond which it would be inconsistent with 
the public right.' No one but the riparian proprietor has the right to improve 
and occupy such premises for private purposes, and it does not concern other 
persons how or for what particular purposes the reclaimed lands may be used. 
so long as there is no violation of the maxim, sic utere tuo ut alienum non 
Isedas. It is for the interest of the state that such lands, not available for the 
public purposes for which alone the state exercises authority over them, shall 
be improved and used for profitable enterprises, rather than that they lie for- 
ever waste and unproductive. And the state, while recognlzing the ancient 
riparian right of occupancy, has not assumed to prescribe or limit the pur- 
poses or manner of its enjoyment. That seems to hâve always been left to the 
discrétion of the person in whom the right is exclusive, and the decided cases 
afford many illustrations of uses in no way connected with the purposes of 
navigation. 

"This right of the riparian proprietor, even before it has been in any man- 
ner exercised by reclaiming or improving the jiremises — the right itself to 
rec-laim, improve, or occupy — is a property right, vested in him, recognized 
and protected in the law as iJroperty. He cannot he deprlved of it without due 
process of law. It cannot be taken from him, and devoted to public use, with- 
out compensation. (Citing cases.) Such property is subject to the law of 
eminent domain. A railroad Company, locatlng its line of road over such sub- 
merged lands, might acquire, by condemnation proceedings and the payment 
of compensation, the necessary right of way, divesting the riparian owner of 
so mueh of his property. But cannot the riparian proprietor voluntarily con- 
v^, for an agreed compensation, what the company could thus take from him 
by légal proceedings in Invitum? If he were to convey by deed the right to oc- 



454 174 FEDEEAL REPORTER. 

cupy exelnslvely for railroad purposes the pi-emises in front of the riparian 
lands, wooJd not the Company acquire a right to occupy and enjoy the use of 
the premises, although It took no Interest In the upland estate? 

"Thèse pecullar property rights of the riparian owuer niay constitute, es- 
timated In connection wlth the riparian land, the chlef value of the premises. 
It may even be that the whole value of such real property consists In the 
right to Improve and occupy the submerged lands for prlvate purposes. ïhe 
extent of the riparian right In thls respect is not measured by the value of 
the upland, nor by the distance to whlch the owner's estate may extend In- 
land from the shore. ïhe barest strlp of upland, though wholly valueless and 
useless in Itself, justifies the owner In the exercise and enjoyment of the 
privilèges of riparian proprletorship to the fullest extent. 

"If it be true, as we bave said, that the riparian proprietor may Improve 
aud occupy such premises in any manner not Inconsistent wlth the publie 
rlghts, it foUows that, although the orlgin of this pecullar private right Is 
l'eferable to an adjacent riparian estate to whlch it was origlnally incident 
or appurtenant, still Its nature and qualifies are not in themselves such as to 
forbid its aliénation, its séparation from the riparian estate, and its enjoy- 
ment by others than the occupants of the upland. Its enjoyment need not be 
In aid of or associated with the use to which the upland is devoted, or for 
the benefit o£ the upland as such. Thus it is supposed that one acquiring a 
mère right of way for the purpose of access over the upland to the shore may 
acquire the riparian owner's right to occupy and Improve the waste land be- 
yond. New Haven Steamboat Co. v. Sargent, 50 Conn. 199 [49 Am. Rep. 632). 
The upland may be used, and be useful, only for purposes to whlch the use 
of the adjacent submerged lands, even after réclamation, would be in no man- 
ner accessory. The upland may be owned and used exclusively for the pur- 
poses of a résidence, a church, a hospital, a bank, or for any purpose wholly 
nneonnected wlth the advantages incident to the adjacency of navigable vvater, 
or of the intervening waste land; and yet the proprietor might undoubtedly 
erect a wharf, or fill in solld earth, and allow others to use the wharf or re- 
claimed land. Nor would liis right to 'allow others to use the wharf or made 
land, or the right of others to use It with his consent, dépend upon there being 
also a liceuse of access to such premises over the abutting upland. We sup- 
pose that the landowner might grant to one havlng no riparian possession lu 
the vicinity the right to use his wharf, or the Improved or reclaimed shore- 
lands, for any purpose, whether connected with navigation or not, just as the 
owner hlmself might do. No indlvidual whose rlghts were not prejudiced 
could complain, and, so long as the public rights are not interfered wlth, the 
State is not interested to oppose such use, but rather is interested to encourage 
and sanction It, without regard to the fact whether or not the use be associated 
wlth the use of the upland. 

"It lias been suggested in some cases that even though such rights cannot 
be whoUy disconnected from riparian lands, and be enjoyed in gross, yet, If 
the person to whom the rights of the riparian proprietor bave been relin- 
qulshed bas access to the premises over the next adjacent estate abutting upon 
the shore, he may enjoy such rights, although he bas no iuterest in the estate 
to which they were previously incident (see New Haven Steamboat Co. v. Sar- 
gent, 50 Conn. 199 [49 Am. Rep. 632]) and this is spoken of as being possible 
in Lake Superlor Land Oo. v. Emerson, 38 Mlnn. 407, 38 N. W. 200 [8 Am. 
St. Rep. 679]. But this would seem to be Inconsistent with the doctrine that 
such rlghts are not severable from the riparian estate to which they are by na- 
ture appurtenant. The whole reason supportlng that doctrine is the technical 
reuson that the rights are merely incident and appurtenant to the abutting 
riparian land. They were not origlnally incident to other estâtes than those 
adjacent to and in front of whlch only thèse privilèges migbt be exercised. 
The owner of a riparian estate had no peculiar privilèges In the submerged 
land lying in front of the next adjacent estate. If it be conceded that thèse 
rlghts may be separated from the parent estate, and be enjoyed by the owner 
of the next estate abutting upon the shore, there is no room for further con- 
tention. If such séparation is possible, It matters not whether the means of 
access and opportunities for enjoyment be through the next estate abutting 
upon the shore, or the next, or by means of a public highway leadlng to or past 
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the premises in questio;!, or by the navigable water, or în any otlier mauner. 
Any person who may acquire from the riparlan owner his right to improve 
and occupy sucli premises may always hâve access to tliem by means of the 
navigable water — a conmion highway. He may acquire otiier means of ac- 
cess. We thinlc that there is nothing in the matter of access which forbids 
the existence of thèse rights separate from the abutting estate. 

"In some jurisdictions it is consiclered that the adjacent riparian owner 
actually acqulres title to the lands improved and reolainied from the water, 
although the title was before in the state in actual proprietorship, and that he 
may then eonvey the reclaimed premises to persons liaving no interest in the 
upland (as in New Jersey). See New Jersey Zinc & Iron Co. v. Jlorris Canal 
Co., 44 N. J. Eq. 398 [1.5 Atl. 227, 1 L. R. A. 1.3.S1 ; Goodsel! v. I.awson, 42 Jld. 
348, 362; Niehols v. Lewis, 15 Conn. 1.^7; Clément v. Burna, 4;^ N. H. (50!). 
We do not wish to be understood as assenting to the proposition that the title 
of the State may be thus transferred by acts of the riparian proprietor whieh 
the State has no particular reason at the tinie for opposing. It may be doubtfnl 
whether the title does not remain unchanged, and wbether if, in the future, it 
should become necessary for the state to broaden the navigable channel so as 
to embrace the reclaimed land, it would not hâve the right to do so. Ilowever 
that may be, we deem thèse décisions to lend some support to the doctrine that 
the riparian right to till and reclalm and use the submerged lands for his own 
priva te purposes is not necessarily so annexed to his proprietorship of the up- 
land that It cannot be severed. If the right to oecu]iy and use the premises is 
transférable after they bave been improved by the exercise of the légal rights 
of the riparian proprietor, we see no sufficient reason why his légal right to 
improve and occupy and use the premises should not also be transférable. If 
it be said that in the one case he has the légal title and in the other he only 
has the valuable right of occupancy and improvement, with the power there- 
by to acquire the légal title, it may be answered that such rights are them- 
selves ordinarily a proper subject of transfer. 

"It is remarkable that so few authorities are to be found directly deciding 
the question of the severability of such riparian rights. The question was di- 
rectly decided in Simons v. French, 2.5 Conn. 346 ; it being held that the right 
of the riparian proprietor to wharf out to navigable water, over the flats (the 
fee of which was in the state for the puriMses of navigation), was not in- 
separably incident to the upland estate, but was subject to conveyance or 
réservation by itself. It is claimed that Simons v. French was overruled 
or modifled in New Haven Steamboat Co. v. Sargent, ,50 Conn. 190 [49 Aui. 
Rep. 632]. We do not understand the latter décision to hâve such an effeet. 
ïhe court was careful to déclare that Its décision was based upon the pecu- 
liar eircumstances of that case, and, while there is language suggesting a 
doubt as to Simons v. French, in other parts of the opinion the essential 
doctrine of that case seems to be reaffirmed. To the same efCect as Simons 
V. French Is Parker v. West Coast Packlng Co., 17 Or. 510, 21 Pac. 822 [3 
L. R. A. 61]. In Tates v. Milwaukee, 10 Wall. 497 [19 L. Ed. 984], the owner 
of a lot on a navigable river (Shepardson), who had begun to build a wharf 
in front of It into the river, conveyed to Yates the interest he had in the 
wharf and in front of the lot to the center of the river, with the right of 
docking out and making a water front on the river. Yates built the wharf. 
His right to maintain it came in question in this action against the city. 
His right was sustained, although without any discussion of the question of 
severability. The court said: 'We are of opinion that Shepardson, as ripar- 
ian owner of a lot bounded by a navigable stream, had a right to erect this 
vi'harf, and Yates, the appellant, whether he be regarded as purcliaser or as 
licensee, has the same right.' The court seems to hâve regarded it as Im- 
material whether Yates' grantor owned the fee beyond the shore Une or not. 
It would seem that Yates had probably a way of access to the premises 
covered by the wharf by means of a street leading down past the lot to the 
water; but we do not regard this as of controlling importance. See, also, 
Bowman v. Wathen, 2 Mcl.«an, 376 [Fed. Cas. Xo. 1,740]. In Massachusetts 
the fee of the riparian owner extends to low-water mark, not exceoding 100 
rods beyond high-water mark; but it is held subject to the gênerai public 
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right of navigation, nntll tlie premlses shall hâve been so Improved as to 
exclude the public use. Corn. v. Alger, 7 Cush. [Mass.] 53. And so In Maine. 
It would seem that the real bénéficiai interest which the rlparlan owner en- 
Joys in sueh premlses In those states does not greatly dlffer from the rights 
of rlparlan owners In thls state. But It is there held that he may convey 
his upland wlthout the submerged lands, or the latter without the former. 
Storer v. Freeman, 6 Mass. 4.35 [4 Am. Dec. l'm} ; Barker v. Bâtes, 13 IMck. 
[Mass.] 255 [23 Am. Dec. 678] ; Deering v. Tjong Wharf, 25 Me. 51. Thèse 
authoritles may be regarded, at least, as supportlng the proposition that there 
Is nothlng In the essential nature of the rlparlan owner's right to Improve 
and occupy such premlses which forblds Its séparation from the rlparlan es- 
tate." 

The court then summarizes its conclusions as follows: 

"We hâve thus considered: That the rlparlan proprietor has the exclusive 
right — absolute as respects every one but the state, and limited ouly by the 
public Interest of the state for purposes connected with navigation — to im- 
prove, reclaim, and occupy the submerged land, ont to the point of naviga- 
bility, for any private purpose, as he mlght do if it were his separate es- 
tate. That thls riglit, even tliough it may never bave been exercised, Is rec- 
ognlzed and protected by the iaw as property, of which he cannot be de- 
prived even by the state without just compensation. That the enjoymeut of 
the right — the use of the premlses — ^need not be assoclated with the use of 
the upland. That it is for the Interest of the state that such waste lands be 
improved and rendered profitable, whlle the state Is not concenied as to 
whether the owner of the adjacent upland, or some person to whom he may 
release his right, make the Improvement and enjoy the private benefit, That 
the rlghts of other persons are not Involved In the question. That when the 
land has been reclalmed it may be conveyed, accordlng to most of the au- 
thoritles, apart from the original upland, and according to the other au- 
thorlties the rlparlan right may be transferred to aud enjoyed by the own- 
er of the next adjacent rlparian estate. From thèse considérations, as well 
as from the authoritles cited bearing directly upon the question, we thlnk 
that the quallty of alienablllty «hould be deemed to belong to thls klnd of 
jiroperty, as it does to property in gênerai. See opinion of Bramwell, B., in 
Nuttal V. Bracewell, L. R. 2 Exch. 1, 11. The only reason opposed to this 
is the technical one that the right grows out of, aud, until severed, Is in- 
cident to, a rlparlan estate. We bave corne to feel that thls is unsatisfactory 
as a reason why such property should be deipmed inséparable from the parent 
estate and Incapable of a separate existence. If the right in question were 
created oot of, or enjoyed at the expense of, some other estate or property, and 
were measured and limited by the needs or use pecullar to the rlparlan estate 
to which It is annexed, there would be ground for others to urge that the 
right could not be changed or transferred so as to enlarge the scope of a 
grant or contraet, or so as to préjudice the party complaining. But no such 
conditions exist. The rlghts of no one are afCected by allowing the rlparlan 
owfier to convey away thls part of his property as he may his other proper- 
ty. It is only an abstract question whether the right, originatlng in custom, 
and havlng orlginally attached as an Incident to his rlparlan lands, may now 
be sold and conveyed, and be enjoyed by the purehaser. It is for the Interest 
of the rlparlan owner that he be allowed to dispose of or use his private 
property at his own discrétion. It is for the interest of the public that such 
property be subject to purchase and use, where the owner may be Incapa- 
ble of Imçroving it. No one Is interested in opposlng sueh unrestrlcted alien- 
ablllty and use. 

"Although we hâve become convinced that the better reason is opposed to 
our former décision upon this point In Lake Superior Land Go. v. Emerson, 
38 Minn. 406, 38 N. W. 200 [8 Am. St. Rep. 679], we should hâve deemed it 
better that a rule of property, although so recently declared, should not be 
disturbed, were it not that it is supposed that the resuit of that décision, if 
adhered to, would be very seriously prejudlclal to the tenure of a large 
amount of very valuable property, which for a long tlme has been deemed 
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and treated as aliénable and enjoyable apart from the riparlan lands, and 

■whleh, according to our présent opinion, was rightfully so treated prier to 

our décision In the Emerson Case. ïhe case before us shows th'at in front of 

the riparian land descrlhed In the complaint the reclainiable submerjred land 

extends into the Bay of St. Louis aliout 8ô0 feet to a dock Une lesally es- 

tablished under the authority of the state (subséquent, however, to the eon- 

•demnation by the railroad Company), and this condition of things is under- 

stood to be very gênerai along the shores of the naviarable waters about Du- 

luth. Such lands hâve been platted and sold to varlous persons, and hâve 

(heen to a considérable extent improved, and, so far as the state is concern- 

.'ed, hâve practieally become private property. No one but the owners of the 

■'original riparian estate can question the rights of the purchasers ; and in the 

cnse of Miller v. Mendenhall, riipra [43 Minn. 95, 44 N. W. 1141, 8 L. R, A. 

89, 19 Am. St. llep. 2191, which was submitted and is decided in connection 

; vvith this case, we hold that, notwithstanding the décision In the Emerson Case, 

a grantor may be estojiped by hls covenants from disputing the title of his 

grantee in respect to such lands. We thlnk that we ought to go further, and 

hold that the rijiarian right to improve, reclaim, and occupy such premises is 

transférable." 

The court hère recognizes and déclares in language too clear to be 
misiinderstood, broadly and independently of the estabhshment of a 
dock line: That the owner of lands abutting upon navigable waters, 
whether they be streams or lakes, has an exclusive estate or interest 
in the bed of the stream or lake below lovv-water mark in front of his 
shore land, subject to the right of the public to use the same for the 
purposes of navigation, and restricted only by that paramount public 
right ; that he has the exclusive right to reclaim it by artificial means 
from the shallow water covering it, or to othervvise improve it, by 
constructing and maintaining suitable landings, piers, and wharves in- 
to the water, or by filling in with earth so that it becomes dry land, 
up to the point of navigability, for his own private use and benefit, 
as he might do if it were his separate estate, subject only to the lim- 
itation that he shall not interfère with the public right of navigation : 
that this private right of use and enjoyment is not limited to purpos- 
es connected with the actual use of the navigable water, but may ex- 
tend to any purpose not inconsistent with the public right; that "the 
limit to the private right is imposed by the public right, and the pri- 
vate right exists up to the point beyond which it would be inconsist- 
ent with the public right" ; that no one but the riparian proprietor 
has the right to improve and occupy such premises for private pur- 
poses, and it does not concern other persons how or for what partic- 
ular purposes the reclaimed lands may be used, so long as there is no 
violation of the public right or of the maxim, sic utere tuo et alienum 
non Isedas; that this right, even before it has been in any manner 
exercised — the right itself to reclaim, improve, or occupy — is a prop- 
erty right, vested in him, recognized and protected in the law as prop- 
erty, of which he cannot be deprived even by the state without due 
process of law, and without just compensation, except, of course, for 
the purpose of protecting, preserving, and improving navigation ; that 
this right, estate, or interest can be severed from his shore land and 
conveyed to another to be enjoyed by such grantee; that access may 
be had thereto through the next estate abutting upon the shore, or 
the next, or by means of a public highway leading to or past the prem- 
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ises in question, or by the navigable water, or by any other means 
which he or his grantee may acquire; that there is nothing in the 
matter of access which forbids the existence of thèse rights separate 
from the abutting estate; and that the enjoyment of the right need 
not be associated with the use of the upland. 

And it may be said that hère the court seems to be beginning at 
least to shake off the error into which it had fallen in St. Paul, etc., 
R. Co. V. First Division, etc., R. Co., above referred to. 

In Wait V. May et al, 48 Minn. 453, 51 N. W. 471, in 1854 the 
occupants of certain government lands caused the same to be platted 
as a town site, with a street therein laid out upon and along the shore 
of à navigable Iake. The street was stated on the plat to be !)1) feet 
in width, but according to the scale given upon the plat this street, 
opposite plaintiff's lot, appeared to be 150 feet wide, and extended in 
width to the waters of the Iake. The plat was filed for record in the 
office of the register of deeds for the proper county June 26th of that 
year. Thereafter, on April 17, 1856, this town site was entered and 
purchased, and title thereto obtained, by a judge of the district court, 
as prôvided by Act Gong. May 23, 1844, c. 17, 5 Stat. 657. In the 
exécution of his trust said judge, on Juiy 8, 1856, conveyed to one 
of the beneficiaries, from whom plaintiiï derived title, a lot fronting 
upon the street before mentioned, describing the same in accordance 
with the town plat. On October 4, 1880, the village council had by 
ordinance authorized the Minneapolis & Lake Park Railway Compa- 
ny, its successors and assigns, to construct its tracksj wharves, and 
dépôt on the lake shore across the street in front of this lot. The 
défendant railway company succeeded to thèse rights, and the other 
défendants were its tenants. For several years prior to August, 1888, 
when the action was commenced, défendant railway company had kept 
and maintained its roadbed and railway tracks on the street along and 
in front of plaintiiï's lot, but not nearer than 75 feet from the front 
line thereof as traced on the plat, and had erected on the shore, and 
in and over the water of the lake, a wharf and a pavilion for the use 
of railway passengers. The action was against Charles May, Frank 
Bardwell, and the St. Paul, Minneapolis & Manitoba Railroad Com- 
pany to recover possession of the premises so occupied, with damages 
for the détention, and, further, to forever restrain the défendant cor- 
poration from maintaining its roadbed, tracks, and pavilion thereon, 
and the question which arose in the case was as to the title of the 
plaintiff in the part of the street between the center line thereof and 
the shore, on which the roadbed and tracks were maintained, in front 
of his^ lot, and the court held that, under the circumstances of the 
case, the platting and entry of the town site under the fédéral stat- 
ute, the deed of the judge thereunder, and the necessary intentions 
of the parties platting, and of the judge conveying, the fee title, sub- 
ject to the public easement, to the entire street to low-water mark, 
including ail riparian rights, passed to the grantee named in the offi- 
ciai deed, and also passed to plaintiflf, through subséquent conveyan- 
ces, in which was the same gênerai description, and the judgment of 
the trial court in favor of the plaintiff was affirmed. 
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In the case of Gilbert v. Eldridge et al, 47 Minn. 210, 49 N. W. 
(w9, 13 L. R. A. 411, the facts are fully stated in the opinion, anâ 
need net be set forth hère. The court adhered to its ruling in the 
case of Hanford v. St. Paul & Duluth Ry. Co., supra, and decided : 
That a riparian owner of lands on the shore of navigable water may 
legally disassociate therefrom and transfer to another, or reserve to 
himself, to be enjoyed independent of the shore land, his riparian right 
to reclaim and use the shallows lying beyond, so that neither he as 
owner of the shore land, nor his grantee of the shore land, may there- 
after claim such rights as incident to such shore land; that this prin- 
ciple is applicable in a case where the owner of shore land platted it, 
together with the shallows beyond the shore, into town blocks and 
streets ; and that if, after such platting. the owner had conveyed an 
inland block with référence to the platting, and the water had grad- 
ually encroached upon the land until the shore line reached that block, 
the riparian right to reclaim and use the platted blocks and streets in 
the water did not attach to the block thus conveyed as incident there- 
to. The court says, at page S15 of 47 Minn., page 681 of 49 N. W. 
(13 L. R. A. 411): 

"As RIce miglit liave conveyed the rlglits wlileh he, as the owner of the 
shore land, had In the siibnierged land, so, and for the sanie reasons, he 
niight hâve conveyed the land above low-vvater mark, and hâve reserved the 
rights naturally incident thereto in respect to the shallows lying beyond the 
shore; and the grantee, in a deed clearly importing an intention to limit the 
grant to the land above the shore line, wonld aequire only sucli land. 

"The proposition thiis stated and lllustrated, that the owner of the shore land 
may legally disassociate therefrom and transfer to another, or reserve to 
himself, to be en.loyed independent of the shore land. his riparian right to 
reclaim and use the shallows lying beyond, so that neither he nor his grantee 
of the shore land may thereafter claim such rights as incident to their es- 
tate, is applicable to the (acts of this case. When Rice conveyed block 108 
(through whieh eonveyance the plaintiff's title was derived), he had already 
made and reeorded the plat embracing not only the dry land, but the shal- 
lows beyond. Block 110, the land hère in controversy, was located partly 
withln the shoal water beyond the shore, and still beyond that other blocks, 
with intervening streets, were platted. Rice, and no one else (sul),1eet to cer- 
tain publie rights which hâve not been, aud probably never wlll be, asserted, 
and which do not affect the question before us), then had the exclusive right 
to appropriate the submerged lands to occupancy, iniprovenient, and use in 
the manner indicated b.y the platting — that is, in separate or distinct parcels, 
as town blocks and streets — wholly independent of the future ownership or 
use of his shore land. Xo princlple of policy or of law forbade him, as the 
owner of ail this property and of thèse property rights, from thns doing, 
however it might resuit in adding to or impalring the natnral advantages of 
the shore land, or that lying inland from the shore, ail of which he owned. 
Subséquent purchasers from him of the shore land, or of the inland, pur- 
chasing with référence to the plat, might well be deemed to take their es- 
tâtes subject to the disadvantages as well as to the advantages resulting 
therefrom. He might thus restrict or limit the rights incident to his shore 
land or inland, so as to bind, not only himself, but his grantees. Yates v. 
Judd, 18 Wis. 118. It was said in Wilder v. City of St. l'aul, 12 Minn. 192, 
204 (Gll. 116): The purchaser of a lot according to such plan acquires a 
right to every advantage, privilège, and easement which the plan represents. 
His lot is made valuable by other streets, as well as the one on which it 
fronts. By the sale of a lot according to such plan there is an implied war- 
vantv that the purchaser shall enjoy ail the privilèges and beneflts which It 
is calculated to seeure, and by no private arrangement can he be deprived 
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ot this.' And so It may be sald that such a purehaser takes subject to what- 
eyer disadvantages may be Involved In tbe platting. For instance, as agalnst 
the purchaser of bloek 108, Rlce, although be had reinained the owner of 
tbe riparian block 110, would bave been precluded by bis platting and con- 
veyance from aftervvards appropriating tbe street platted in tbe shallow wa- 
ter beyond It to bis private use, so as to prevent tbe improvement and use 
of It as a Street. But the grantee of block 108, conveyed wltb référence to 
tbe plat, would also be precluded from denying to tbe grantor or to bis as- 
signa the right to occupy, Improve, reclaim, and use tbe blocks platted in 
the shallow water, even thougb in the course of time tbe shore line should 
gradually move Inland so as to reaeb this block 108, as bas actually occurred. 
It was perfeetly apparent from such a platting that Rice intended tbereby 
to dévote the platted blocks witbin the shallow water to disposai and use 
in separate parcels, and wholly independent of the ownersbip or use of the 
shore land; and when the plaintIfPs grantor purchased and accepted a con- 
veyanee of bloek 108, although the deed was in tbe ordinary form and In- 
cluded the 'appurtenances thereunto belonglng,' It must hâve been under- 
stood that no rlght or interest in the blocks located in the water passed 
tbereby. Even If the block conveyed had beeii in fact situate on the shore, 
it could hardly hâve been supposed that it was intended that the deed should, 
in légal effect, Include ail the platted blocks lying beyond the shore ; or that, 
notwithstandingi the platting of the submerged lands, it was intended that, by 
the conveyance of the shore block alone, with its boundary Unes on ail sides 
precisely defined by means of the plat, tbe ordinary and nnlimited rigbts of 
riparian ownershlp should pass with the deed, so that tbe grantee should 
acqulre tbereby the exclusive right to occupy, improve, and use for bis own 
benefit ail the platted blocks and streets lying beyond. If, under such cir- 
cumstances, a conveyance of the bloek situate on the shore would hâve been 
deemed not to hâve been Intended to transf er to the grantee the existing 
property rigbts in respect to the platted lands beyond the shore, then, for 
the same reason, the graduai retirement of the shore Une, until the plaintifC's 
block bas come to be on the water front, bas been of no effect to vest in bim 
any property rights in respect to such submerged blocks. The conveyance of 
a platted inland block was as much subject to tbe effect of tbe platting as a 
conveyance of a riparian bloek would be; and if in the latter case the or- 
dinary riparian rights — that Is, the exclusive rlght to occupy, improve, re- 
claim, and use the blocks lying In the water — would not pass, then, for the 
same reason, the graduai retirement of the shore line would not be Incident- 
ally attended with tbe conséquence of vestlng such rights In the plalntifC. 
He took his title subject to the existence of rigbts which, at least as be- 
tween parties clalming under tbe common grantor and In accordance with 
the platting, had ceased to dépend upon the location of the shore Une, or to 
be affected or dlvested by tbe shifting of that Une." 

It is well to note that in this case the court has clearly declared that 
the riparian owner, and no one else, had the exclusive right (subject 
to certain public rights which had not been, and probably never would 
be, asserted, and which did not affect the question there, and do not af- 
fect the question in the case hère at bar) to appropriate the sub- 
merged lands, out to the point of actual navigability, to occupancy, im- 
provement, and use, in the manner indicated by the platting — that is, in 
separate or distinct parcels, as town blocks — wholly independent of the 
future ownership or use of his shore land, and that he might grant such 
right to another, as to any one or more of said distinct parcels, by a 
conveyance thereof according to the plat. 

. In Bradshaw v. Duluth Impérial Mill Co., 53 Minn. 59, 53 N. W. 
10,66, the trial court found that défendant was exclusively entitled to 
réclaim and occupy the submerged land in dispute and to an injunc- 
tion enjoining plaintifï from asserting any claim thereto, and judgment 
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was entered accordingly. In the Suprême Court the judgment of the 
trial court was reversed, and the case remanded, with directions to 
enter judgment for the plaintiff. The Suprême Court, states the facts 
as follows: 

"The only question présentée! by this apiieal is whether the conclusions of 
law were .liistified by the findhigs of fnct. Thèse facts, so far as hère niate- 
rlal, are tiiat one Orrin W. Rice. being the owner of a peninsnla, the whole 
easterlv sWe of whlch Is washed by the waters of the Bay of Duluth, in De- 
cember, 1858, executed and flled a town plat thereof uiider the name of 'Kice's 
Point.' This plattlng extended a long distance ont Into the waters of the 
bay, dividing it into bloeks, streets, and avenues in conformity to the platting 
on' dry land. Bloclî 82, as shown on the plat, was the shore block. In front 
of this, and wholly in the water, there were platted sonie 19 bloeks, one of 
which (139) included the lots in controversy. In February, 3859, Rice con- 
veved thèse lots, according to the recorded plat, to one Panzi, who sulisequent- 
ly'conveyed to the plaintiff. The deed to Panzi was recorded in March, 180-5. 

"In March, 1873, pursuant to législative authority, the clty established a 
dock line coïncident with the westerly side of Eighth street, as shown on the 
plat, and between thèse lots and the shore. In Deceniber, 1886, this dock 
line was, under législative authority, ehanged to its présent location, coïnci- 
dent with the westerly side of Eleventh street, and outslde of the lots in 
suit During the interval between March, 1873, and December, 1886, defend- 
ant's grantors, to whose rlghts they hâve succeeded, acquired title to the 
shore block 82, and to ail of the water bloeks in front of it, down to the old 
dock line on ESghth street. There are other flndings as to a replatting of the 
land by Munger & Peek in 1888, and a conveyi^nce by them to défendants, ac- 
cording to this replatting, of ail the submerged bloeks in front of the shore 
block out to the new dock line ; but thèse facts are inimaterial, for they 
could net affect plaintiff's title, derlved through the prier conveyanee from 
Rice to Panzi. Défendant must succeed, if at ail, in its claim of title, by 
vlrtue of the couveyanee to it of the shore block as ineluding the riparlan 
rights to ail the submerged bloeks out to the point of pavigability as estab- 
lished by the new dock line, and this we understand to be the contention of 
defendant's counsel." 

It is not necessary to fully quote from the opinion as I hâve done in 
Hanford v. St. Paul & Duluth R. Co., supra. It is sufficient to only 
call attention to certain doctrines which are clearly laid down therein. 
It adhères to and reaffirms the doctrines and principles laid down in 
Hanford v. St. Paul & Duluth R. Co., and Gilbert v. Eldridge, supra, 
and emphasizes and makes absolutely clear the holding of the court 
as to the respective rights or estate of the state and of riparian owners, 
in this state, in navigable waters and their beds. It again déclares that 
the riparian owner may by his acts and évident intention disassociate 
his right from the shore land, and that he may convey a parcel of land 
under the water in front of his shore line, and by such conveyanee con- 
fer upon his grantee the exclusive right to reclaim and occupy such 
submerged land, and thus eut off the right of his grantee of a parcel 
along the shore line to improve and reclaim out beyond the boundaries, 
as shown by the plat and' the évident intention of the grantor, of the 
shore land conveyed. It further déclares it to be the doctrine in this 
state that the right of a riparian owner to improve, reclaim, and occu- 
py the submerged lands out to the point of navigability is not in the 
nature of a mère license or inchoate right, which, until exercised, the 
state may revoke at any time and grant the land under the water to 
a stranger, but that it is a vested property right which, though subor- 
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dinate t'o the public right of navigation, cannot be taken away even 
by the state for a public use without compensation. Particular atten- 
tion should be directed to its déclaration that : 

"The old common-law doctrine, or at least what bas been generally as- 
sumed to be sucb, and whl.ch was adopted In some of the early American col- 
onies, that the crown had a jus prlvatum, or right of private property, In 
navigable waters and their shores, which it could allenate to a subject, has uo 
place in the jurisprudence of this state. It is the settled law with us that 
the rlghts of the state in navigable waters and tbeir beds are sovereigu, and 
not proprietary, and are held in trust for the public as a highway, and are 
incapable of aliénation." 

Particular attention should also be directed to the fact that neither 
of the dock lines in this case were established until after the convey- 
ance to the plaintiff of his submerged land, and that the first one was 
inside qi his parcel, and the second outside of it, and to the déclara- 
tion of the' court that, while the private right in the soil under the wa- 
ter — the bed of the stream — is subordinate to the public right of navi- 
gation, and it is in the power of the state, as trustée for the public, to 
deterraine how far thesç waters are needed for purposes of navigation, 
and as Siich tirustees to fex the line of navigability, beyond which it 
would not be permissible for the owner of the shore estate or his 
grantee to reclaim and occupy for private purposes, yet the establish- 
ment of a dock line neither créâtes nor destroys rights, but merely rég- 
ulâtes and limits the exercise of existing rights; and that the rights of 
propefty of the riparian owner or his grantee in the soil under the 
water are not divested by either the location or change of location of 
the dock line ; that so long as the old line remained in force, of course, 
he could not use the lots for any purpose inconsistent with the right of 
navigation in the water over them, but when the line was changed this 
limitation was removed, and the establishment of the new line was au- 
thority, as well as an invitation to hirfi: from the state, to fill in and 
build out to that line, or as far in that direction as his property ex- 
tended. In other words, that while the establishment of the dock line 
invites thé réclamation and improvement of a parcel of submerged land 
within it, and might thus create in its owner a vested right of occupan- 
cy and use which even the state could not afterwards appropriate or 
destroy, yet even the establishment of such dock line would not divest 
or take away the rights of a grantee from the riparian owner of a par- 
cel of submerged land beyond such dock line, but would only be a 
limitation on its occupation and use, and in the nature of a warning 
that, if he should reclaim and occupy it, it might subsequently be re- 
nioved, or-otherwise dealt with, by the state, or by the gênerai govern- 
ment, in the exercise of their right to préserve, protect, and improve the 
public rights of navigation. 

Now, if ail this be true as to the right or title of the riparian owner, 
suppose an island is made by, the water and deposits therefrom on the 
bed of 'the stream in front of a riparian owner's shore and between it 
and the main navigable portion of the stream, or even between it and 
the middie thread of the stream, and especially where no dock line'hâs 
been established, would not the riparian owneir, or his grantee, hâve the 
right to the exclusive use and possession of such island as against ail 
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parties other than tlie state or the gênerai government, and even as 
ag-ainst the state and the gênerai government except in se far as it 
might become necessary or convenient for them, or either of them, 
acting by their properly constituted authorities, to exercise their para- 
mount right for the purposes to which such paramount right extends, 
namely, to protect, préserve, and improve the public rights of naviga- 
tion? And if the right and title of the state is only in its sovereign 
•capacity, as trustée for the public, for the public uses of the water as 
such, and one which it cannot alienate, could the state unqualifiedly, 
and for no purpose connected with the préservation or improvement of 
the public right of navigation, convey such an island to a private party, 
and thus divest or deprive the riparian owner, or his grantee, of such 
right of exclusive use and possession? The answer to each of thèse 
questions would seem to be obvious. 

It will be noticed that, in ail the Rice's Point, or Duluth, cases which 
liave been cited and quoted f rom above, the rules and principlès there 
declared were with référence to the soil under the water of an arm or 
1bay of Lake Superior, and it would seem that, if they apply to such 
waters and the soil under them (Lake Superior being, as has been so 
often decided by the Suprême Court of the United States and other 
state courts, a great inland sea, and as such to be considered the same 
as waters in which the tide ebbs and flows), they would a fortiori 
apply to inland streams and lakes. 

The case of L,amprey and Wife v. State of Minnesota et al., 53 
Minn. 181, 53 N. W. 1139, 18 L. R. A. 670, 38 Am. St. Rep. 541, was 
an action for the partition of real property in which the state was made 
a party under the statute. The complaint stated that plaintiffs owned 
"'Ao of 300 acres of land, describing it, and that Metcalf, one of the 
■défendants, owned the rem,aining i/bo part, and it prayed a partition 
between them. The complaint further stated that the state of Minne- 
sota claimed some estate or interest in the land adverse to the title of 
plaintiff, but that the claim was unfounded and void. It also prayed 
judgment that the state had not title to or interest in the land. The 
summons and complaint were served upon the Attorney General, and 
in due time the Governor answered on behalf of the state, claiming that 
the locus in quo was, in the year 1853, a natural lake, and the title 
in the fédéral government; that the surrounding shore was surveyed 
and the lake meandered in September, 1853, under the direction and 
supervision of the Secretary.of the Interior; that by the act of Feb- 
ruary 26, 1857, authorizing a state government, the lake was made a 
common highway forever, free to ail citizens, and the title vested in this 
state ; and that it has sjnce continued therein. 

The facts of the case, as stated by the court, were as f ollows : In 
1853, at the time of making the United States survey of sections 4, 
5, 8, and 9, township 28, range 23, there was in the center of thèse four 
sections a shallow, nonnavigable (?), lake, comprising about 300 acres, 
which the government surveyor meandered, ' in accordance with the 
rules and instructions of the department, "to meander ail lakes and 
deep ponds of the area of 25 acres and upwards," and in doing so ran 
the meander Unes substantially along the margin of the lake. The lake 
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and the 'meanders thereof appear orithe officiai plat of the survey, and 
were referred to in the field notes. By this survey the lands bordering 

,'on the lake were subdivided into fractional governmental subdivisions 
and lots; the lake forming the boundary thereof on one side. The 
survey and plat were approved by the Secretary of the Interior in 1854. 
Subsequently, and prior to 1856, the United States, by patents, con- 
veyed, without réservation or restriction, to varions parties, ail of thèse 
lands, which were described in the patents by their governmental sub- 
division or lot, according to the plat and survey, which were referred 
to in, and made part of, the patents. By sundry mesne conveyances 
from the patentées, the plaintiffs and défendant Metcalf had become 
the owners of ail thèse riparian lands. Since the survey in 1853 the 
lake has been, through natural causes, gradually and imperceptibly 
drying up, until at the time of the commencement of the action the 
former bed had ail become dry land. In 186Q, after the lake had par- 
tially dried up, the United States Land Department caused a survey to 
be made of the land constituting that part of the former bed of the 
lake situated between the original meander line and the then existing 
margin of the lake, and inrlS^S assumed to issue a patent therefor to 
one Gilmore, who subseqUently conveyed to plaintiffs and Metcalf, 
who asserted title to the former bed of the lake both as grantees of the 
riparian lands according toi the original survey of 1853, and also, in 
part, under the Gilmore patent. The state, on the other hand, claimed 

■that the Gilmore patent was void, and that the patents, according to 
the original United States; survey, only conveyed the land to the mar- 
gin of the lake, as it thus existed, and that thé former bed of the lake 
belonged to the state in its sovereign capacity. In the pleadings the 
state also asserted title under the swamp land grant from the United 
States; but this claim was abandoned on the trial, and, as the court 
said, very properly so, because, for manifest reasons, it was entirely 
untenable. 

After stating the facts as above, the court goes on to say, at page 
191 of 52 Minn;., page 1140 of 53 N. W. (18 h. R. A. 670, 38 Am. 
St. Rep. 541): 

"It will thus beseeii that the question preseuted is: What rights in or to 
the soll under water does the patentée of land bouuded by a meaudered in- 
land lake àpaulre by his patent?" 

Then, after calling attention to the importance of the question both 
to the public and to riparian owners, and stating that the question 
ought to be approached and considei^ed from a practical as well as 
légal standpoint, and that as thé' common law is a body of principles, 
and not mère arbitrary rulës, the effort should be to apply the spirit 
and reason of those principles to the state of facts presented, the 
court says: 

"There are certain matters which are so well settled that they mny be 
sunimarlly dlgposed of àt the oùtset. Without troubllng ourselyes to considei- 
what were the rights of the United States In thèse waters before tliey con- 
veyed the lands bordering on them, It is well settled that, having dlsposed of 
lauds bordeping on a meandered lake by patent, without réservation or le- 
slrlction, they havfe nothlng left to convey, and consequently the land depiiit- 
nient wasi thèrèafter without jurisdictlon, and the Gilmore patent, issued in 
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1873, was Inoperative and void ; also, that a meander line is not a boimdary, 
but tliat the water whose body Is meaudcred is the true bouudary, whetber 
the ineauder line in faet coïncides wltli tlie shore or not ; also, that grants 
by tbe United States of its i^ublic lands bounded on streams or other waters, 
made without réservation or restriction, are to be constriied according to the 
law of the state in which the lands lie ; and, consequently, whetber the land 
fonuing the beds of thèse lakes belongs to tbe state, or to the owners of the 
riparian lands, is a question to be deterniined entirely l.i,y tbe lavvs of Minne- 
sota. In support of thèse propositions, we need only cite Hardiu v. Jordan. 
140 U. S. 371, 11 Sup. et. 808. 838 [35 L. FA. 428], and Mitcbell v. Sniale, 140 
U. S. 406, 11 Sup. et. 819, 840 [35 L. Ed. 442]. 

"In St. Paul, S. & T. F. R. Co. v. St. Paul & P. R. Co., 26 Minn. 31, 49 N. 
W. 303, this court was led, froni certain dicta in Railroad Co. v. Seburmeier, 
7 Wall. 272 [19 L. Ed. 74], to suppose that tbe Suprême Court of tbe United 
States meant to hold otherwise as to patents of public lands bordering on 
navigable streams ; but that no such doctrine has been adopted by that court 
is évident froui Barney v. Keokuk, 94 U. S. 324 [24 K Ed. 224], and subsé- 
quent cases."' 

It will be seen, from the last paragraph of the quotation above cit- 
ed, that the court hère finally, as indeed it had already begun to do 
in Hanford v. St. Paul & Duluth R. Co. and the other similar cases, 
shakes off and abandons the error hereinbefore referred to into which 
it had fallen in St. P., S. & T. F. R. Co. v. First Division of St. Paul 
& Pac. Ry. Co. et al., 26 Minn. 31, 49 N. W. 303. 

The court then, after considering various décisions of other states. 
wherein a distinction is made between the title and rights of riparian 
owners in lands on ntnning streams and on bodies of still water sucli 
as inland lakes, goes on to say:. 

"Our conclusion tberefore is that' upon both principle and authority, as 
well as considérations of public policy, the common law is that the same 
rules as to riparian rights which apply to streams apply also to lakes, or oth- 
er bodies of still water. • 

"In this state we hâve adopted tbe common law on the subject of waters. 
with certain modifications, suited to the différence in conditions between 
this country and England, the principal of which are that navigability in 
fact, and not the ebb and flow of the tide, is the test of navigability, and tliat 
we hâve repudiated the doctrine that the state has any private or proprietnr.v 
right (as had the king) in navigable waters, but that it holds them In its sov- 
ei'eign capacity, as trustée for tbe people, for jniblic use. 

"In accordance with the rules of the common law. we tberefore hold: Tbnt, 
where a meandered lake Is nonnavigable in fact, the patentée of land border- 
ing on it takes to the middle of the lake; that, where the lake is navigable in 
fact, its waters and bed belong to the state, In Its sovereign cajiacity ; and 
that the riparian patentée takes the fee only to the water's edge, but with 
ail the rights incident to riparian ownership on navigable waters, including 
tlie right to accretions or relictlons formed or produced in front of his land by 
the action or récession of the water. Of course, it is a familiar principle that 
thèse riparian rights rest upon title to the bank or shore, and not upon title 
to the soil under the water." 

Of course, this last sentence should be read and construed in view 
of what is said in Hanford v. St. P. & D. R. Co. and Bradshaw v. 
Duluth Impérial Mill Co., supra. 

The court then goes on further to say, as to the définition or test 
of "navigability," as follows : 

"What has been already said is sufficient for the purposes of the présent 
case; but, to avoid misconception, it is proper to consider what is the défini- 
tion or test of 'navigability,' as applled to our inland lakes. The division of 
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466 174 FEDERAL KEPOETBE. 

waters into navigable aud nonnavigable is but a way of dlvlding them Into 
public and private waters, a dasslfleation wbich, in some form, every civilized 
nation has recognized ; the line of division belng largely determined by Its 
conditions and habits. 

"In early times, about the only use — except, perhaps, flshing — to which the 
people of England had occasion to put public waters, and about the only use 
to which such waters were adapted, was navigation, and the only waters 
suited to that purpose were those in which the tlde ebbed and flowed. Hence 
the common law very naturally divided waters into navigable and nonnavi- 
gable, and made the ebb and flow of the tlde the test of navigability. In this 
couutry. while stlU retainiug the common-law classification of navigable and 
nonnavigable, we hâve, in vienr of changed conditions, rejected its test of nav- 
igability, and adopted in its place that of navigability in fact; and, still ad- 
hering to navigability as the crlterion wbether waters are puljlic or private, 
yet we hâve extended the ineaning of that term so as to déclare ail waters 
public highways which afford a channel for any useful commerce, including 
small streams, merely floatable for logs, at certain seasons of the year. Most 
of the définitions of 'navigability' in the decided cases, while perhaps conced- 
ing that the size of the boats or vessels is not important, and, indeed, that it 
is not necessary that navigation should be by boats at ail, yet seem to convey 
the idea that the water must be capable of some commerce of pecuniary value, 
as dlstinguished from boating for mère pleasure. But if, under présent con- 
ditions of Society, bodies of water are used for public uses other than mère 
commercial navigation, in its ordinary sensé, we fail to see why they ought 
not to be held to be public waters, or navigable waters, If the old nomenclature 
is preferred. Certainly, we do not see why boating or sailing for pleasure 
should not be consldered, as well as boating for mère pecuniary profit. 

"Many, If not the most, of the meandered lakes of this state, are not 
adapted to, and probably will never be used to any great extent for, commer- 
cial navigation ; but they are used — and as population increases, and towns 
and cities are bullt up In their vlclnlty, will be still more used— -by the peo- 
ple for sailing, rowlng, fishing, fowling, bathlng, skating, taking water for do- 
mestlc use, agricultural, and even city purposes, cutting ice, and other public 
purposes which carmot now be enumerated or even anticipated. To hand over 
ail thèse lakes to private ownership, under any old or narrow test of naviga- 
bility, would be.a great wrong upon the public for ail time, the extent of 
which cannot, perhaps, be now even anticipated. When the colony of Massa- 
chusetts, 250 years ago, reserved to public use her 'great ponds,' probably only 
flshing and fowling were in mind ; but, as is sald In one case, 'with the growth 
of the community, and its progress in the arts, thèse public réservations, at 
flrst set apart with référence to certain spécial uses only, beeame capable of 
many others, which are within the design and Intent of the original appropri- 
ation. The dévotion to public use is sufficieutly broad to include them ail, as 
they arise. West Koxbury v. Stoddard, 7 Allen [Mass.] 158. 

"If the term 'navigable' Is not capable of a sufficiently extended meaning to 
préserve and protect the rights of the people to ail bénéficiai public uses of 
thèse inland lakes, to which they are capable of being put, we are not pré- 
pares to say that it would not be justifiable, within the principles of the 
common law, to discard. the old nomenclature, and adopt the classification of 
public waters and private waters. But, however that may be, we are satis- 
fied that, so long as thèse, lakes are capable of use for boating, even for pleas- 
ure, they are navigable, within the reason and splrit of the common-law rule. 
When the waters of any of them bave so far receded or drled up as to be no 
longer capable of any bénéficiai use by the public, they are no longer public 
waters, and tbeir former beds, under the principles already announced, would 
become the private property of the riparian owners." 

It will be noticed that I hâve italicized and put a question mark 
after the term "nonnavigable" used by the court in its statement of 
facts in référence to this lake. I hâve done this because it is very 
difficult, indeed quite impossible, for me to undérstand how, in view 
of what Judge Mitchell has said in the part of the opinion last above 
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quoted by way of explanation and définition of the tenu "navigable," 
any meandered lake could be nonnavigable in fact; for, certainly, if 
it were a lake at ail, it would be capable of use for boating for pleas- 
ure, or for fowling, or for cutting ice, or for skating. This part of 
the opinion, it seems to me, should therefore be regarded as a mère 
dictum, and for a proper définition of the term "navigable" or "nav- 
igability" we should. refer to the case of Union Depot Co. v. Bruns- 
wick et al., supra. But, however that may be, this was a case of 
reliction or recession of the waters, and it is only valuable hère be- 
cause of its gênerai déclaration that the common law on the subject 
of waters is the law of this state, with certain modifications, suited 
to the différence in conditions between this country and England, the 
principal of which is that navigability in fact, and not the ebb and 
flow of the tide, is the test of navigability, and that we hâve repudi- 
ated the doctrine that the state bas any private or proprietary right 
(as had the king) in navigable waters, or their beds, but that it holds 
them in its sovereign capacity, as trustée for the people, for public 
use; and because it déclares that under the common law the same 
rules as to riparian rights which apply to streams apply also to lakes, 
or other bodies of still water; and because it déclares that, where a 
meandered lake is nonnavigable in fact, the patentée of land border- 
ing on it takes to the middle of the lake, but, where the lake is nav- 
igable in fact, its water and bed belong to the state, in its sovereign 
capacity, and the riparian patentée takes the fee only to the water's 
edge, but with ail the rights incident to riparian ownership on nav- 
igable waters. 

As there is nothing in the opinion indicating any intention to mod- 
ify anything that was said in Hanford v. St. Paul & Duluth R. Ce, 
or in Bradshaw v. Duluth Imp. Mill Co., or in Gilbert v. Eldridge, we 
should refer to those cases to ascertain what "the rights incident to 
riparian ownership on navigable waters" are, and, having done this, 
the only conclusion that we can draw is that, when the court says that 
the riparian patentée of land bordering on a navigable lake takes the 
fee only to the water's edge, it means only that he takes the absolute 
and unlimited title in fee to that line, and cannot mean that he has 
no title to the soi! under water beyond that line. 

In the case of Webber v. Axtell et al., 94 Minn. 375, 103 N. W. 
915, 6 L,. R. A. (N. S.) 194, the majority of the court, speaking by 
Lovely, Justice, say: 

"Plaintlff in this action seeks to recover an Is]and in one of the smaller 
lakes of Martin county, about 15 rods distant from four governraent lots 
which he entered and patented under the homestead laws of the Tlnited 
States. The cause was tried to the court, who, upon findings of fact, held 
as a conclusion of law that plaintifC was entitled to judgment declaring hini 
to be the owner of the land in suit, and ordered judgment in his favor. This 
appeal is from an order denying amended findings and for a néw trial. 

"We are of the opinion that this cause must be determined ui>on the facts 
as found by the court ; but it is necessary to premise, before callitig particu- 
lar attention thereto, that the original survey of township 103, range 32 (Mar- 
tin county), was made hy the United States in 18.37, that partly located In 
this township is a small meandered body of water about 31/2 miles in length 
and one-half or three-fourths of a mile In width, known as Fox Lake, on the 
northwest ghore of which Is located a tract of land surveyed and platted by 
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the government as lots 2, 3, 5, and 6, in section 31, town 103, range 32. About 
15 rods from the sliore of this lake, and opposite the government lots refer- 
red tô, is the tract of land In controyersy. In making the original survey 
it was marked on the plat and indicated in the field' notes as an islaud con- 
tai]iing two acres, with good tiniber of oak, ash, and haekberry; but no 
aetual survey was at that tlme macle of siieh island, nor was it designated in 
any way as a sjjeciîîc p-.wt of tlie public domain, nor was there any indica- 
tion on the plat tliat it was reserved as a part thereof. In 1865 plaintitî set- 
tled upon and enteved lots 2, 3, 5, and 6 as a honiestead. and then elaimed 
that tlbis so-called island was a part thereof; and the évidence supports the 
View that he oecupied it as snclr uutil the fall of 1885, when, upon tlie appli- 
cation of a third party, oue McGonville, the United States caused the alleged 
island to be surveyed, platted, and designated it as, lot 10,, then accepted 
McConville's entry. iIcConville made some improvements on the land, but 
did not continue his settlement, when, in 1887, one Rice made an entry to 
this tract under the honiestead la ws. February, 1873, a patent Was issued 
to the plaintifC for lots 2, 3. 5, and 6, and in 1891 a patent was Jssued to Rice 
for lot 10, being the so-called island, which had; by récession ofthe water 
grown in size oonsiderably. The, défendants claim under Rice's entry by pur- 
chage. During a consi(lerable iiortlon of the time after Rice niadé his en- 
try * the so-calied island was oecupied either by hiih or his tenants, and the 
question of adverse possession ' was lltigated by the défendants under this 
contention. The substan]tial basis of plalntifC's claim to the land in contro- 
versy, however, rests upon asserted rights accruing to him under his home- 
stead entry of 1865. Défendants claim the island under Rice's entry and 
the patent issued to him in 1891. It is likewlse insisted in defendant's be- 
half that, by the acts and représentations of plaintitî himself, he is now es- 
topped from asserting any Interest therein. 

"The material facts above stated we do not regard as open to dispute, but 
at the trial évidence was recel ved to show that from the time plaintifï set- 
tled upon his homestead there was attached to the so-called island (lot 10) 
two sand bars which at ordinary stages of water permltted access to it hy 
teams at certain periods of the year, and it was fonnd by the court,' when 
the suit was brought, that the shore where plaintifE's lots were situated was 
connected to such island in times of ordinary low water by this means, and 
in times of high water submerged! This was contested. Thé claim that de- 
fendants held under adverse possession was clearly a question of fact, and 
the court held, upon sufflcient évidence to justify its flndings in that respect, 
that it had not been established. The court also declined to hold, upon appli- 
cation for aniended findings, that the plaintifC was estopped from asserting 
his title to the land in controversy. 

"Had the trial court deterniined as a matter of fact that at the tinie of 
the patent to plaintlfl! either one of the sand bars referred to connected the 
island with the shore Une of his lots, there could be no doubt but that it 
would be our duty to hold that the décision of this case would be controlled 
by Schurmeier v. St. Paul & Pacific R. Co., 10 Mlnn. 89 (Gil. 59), 88 Am. Dec. 
59, wherein it was held that the water, instead of the meander Une, must 
be regarded as the proper boundary of such tract. The décision ôf this case 
was sustained by the Suprême Court of the United States on writ of error 
(7 Wall. 272, 19 L. Ed. 74), where it was declded that the meander lines on 
fractional tracts adjacent to public waters are desigtiated in the field notes, 
not as boundaries, but for the purpose of ascertaining the quantity of land 
in the fraction, and also that the riparian owners retaln their rights to con- 
struct suitable landlngs, wharves, etc., for the convenience of commerce and 
navigation, to the same extent as such proprietors on navigable streams af- 
fected by the ebb and flow of the tide at common law. But counsel insists 
that the facts as found by the trial court indicate that it did not give decld- 
ed or sufflcient slgniflcance to the time when the sand bars appeared between 
the plaintifTs lots and the island, and that such bars should hâve been form- 
ed previous to the commencement of the suit, and hâve been existing when 
plaintlff received his patent, to bring plaintiffs rights within the benefit of 
the Schurmeier Case. Counsel argues that since the court did not find that 
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the sand bars existed before the suit was eommeneed, or before the subsé- 
quent survey and patent to Rice in 1891, therefore the patent to the latter 
could not eut offl the rights of Rice or those claimlng under him. The dé- 
cision in tlie Schurmeler Case, both in the state and fédéral courts, Impress 
us very strongly that It was the accepted view that the rlparlan rights of 
the flrst proprietor vested in him a contingent interest in ail accretions and 
relictions, whieli would necessarily Involve the sand bars and adjacent Is- 
iand ; for, if it he true that the right of the shore owner in a body of navi- 
gable water carries with it a dépendent interest to accretion and relietions, 
which becamo established at the time of his patent, an atteuijit on the part 
of the government to interfère with sueh rights afterwards would he inef- 
fectuai to take from him such right or interest. See cases cited in Sage v. 
Rudnick, 91 Minn. 32Ô, 98 N. W. 89, 100 N. AV. lOfi. 

"ïhere bas been mueh discussion as to the distinction between navigable 
and nonnavigable lakes, so called, which arises from the relative rights of 
the public and shore owners to use the waters tlierein ; but if Fox Lake was 
a navigable body of water, as must be concoded. the shore owner became vest- 
ed with a contingent interest in such accretions as might be added to his 
lard. It would follow as an incident thereto, and become his property. If 
the island between the shore and the ceiiter of the lake when the patent was 
flrst issued was unsurveyed, without any expressed intention on the part of 
the government to treat it as a portion of its dominion. it would accrue to 
plaintiff. We are very clear that this rule bas been laid down in the case of 
liamprey v. State, 52 Minn. 18], .53 N. W. 1139. 18 L. R. A. 070, 38 Ara. St. 
Rep. 541, where the distinction between navigable and nonnavigable lakes is 
considered and defined, and where it was held that the shore owner of a navi- 
gable stream or body of water is entitled to the riparian right of accretions, 
even though larger than the parent estate, which is an incident to ail riparian 
ownership, and that this rule rests upon the broad principle that, to pré- 
serve the fundamental riparian right, viz., access to the water, upon which 
ail others dépend, and which may constltute its principal value. This estab- 
lishes the contingent interest to sueh accretions as would Include the sand 
bars and appnrtenant island in this case. The reasons for this view are fully 
considered and dlscussed in Lamprey v. State, supra, and, applying the rule 
there laid down to the fact that as to this small island, at the time of the 
government survey and patent to plaintiff, the government of the United 
States made no claim, but treated it as the bed of the lake, which belonged 
to the State, subject to the rights of riparian owners, it fully sustains the 
learned trial court in the conclusion that plaintiCf's interest became vested at 
the time of his patent, and established his ownership thereto." 

It would seem from the opinion of the court that the trial judge did 
not find as a fact that at the time of the patent to plaintiff, or be- 
fore the subséquent survey and patent to Rice, either one of the sand 
bars referred to connected the island with the shore line of plain- 
tiff's lots ; but it would appear from the dissenting opinion of Judge 
Lewis that such was not the fact at the time of the second survey 
and patent to Rice, and that prior to that time there was a well-de- 
fined, open, and navigable portion of the lake between the shore 
and the island. It would seem, however, that the majority of the 
court attached no particular importance to this fact, but treated the 
island as an accretion or reliction and held that, inasmuch as the 
government of the United States at the time of the government sur- 
vey and patent to plaintifï made no claim to the island, but treated 
it as the bed of the lake, which belonged to the state, subject to the 
rights of riparian owners, the riparian right of the shore owner vest- 
ed in him at the time of his patent a contingent interest in such ac- 
cretions and relietions as might be added to his land ; that such con- 
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tingent interest would include the sand bars when formed, and, as 
they express it, the "appurtenant island" ; and that it would follow 
as an incident thereto and become his property. 

Thus the décision seems to rest upon the doctrine of accretion or 
reliction, and to hold that under that doctrine the riparian owner 
acquires under his patent to the shore land a contingent interest in 
and to an island in front of his land and betvveen it and the middle 
of the lake, which, upon the occurrence of certain conditions, as 
for instance the recession of the waters or the formation of Connect- 
ing sand bars, would make it become his absolute property. Why 
it was necessary to announce, and rest the case upon, this vague doc- 
trine of a contingent interest, I am unable to understand, in view of 
the déclaration by the court, which is in accordance with the for- 
mer décisions to which I hâve referred, that: 

"If the island betweeu the shore and the center of the lake when tlie pat- 
ent was first Issued was tinsurveyed, without any expressed Intention on the 
part of the government to treat it as a portion of its dominlon, it would ac- 
crue to the plaintlflf." 

And the further déclaration that, applying the rule laid down in Lam- 
prey v. State "to the fact that as to this small island, at the time of the 
government survey and patent to plaintiff, the government of the Unit- 
ed States made no claim, but treated it as the bed of the lake, which be- 
longed to the state, subject to the rights of riparian owners, it fuUy slis- 
tains the learned trial court in the conclusion that plaintiff's interest be- 
came vested at the time of his patent, and established his ownership 
thereto." This island was so small that the government surveyor, 
acting in absolute good faith, might, as he evidently did, treat it as 
what the Suprême Court of the United States has called a "negligible 
fraction," and there was nothing in the circumstances of the survey, 
as in Harding v. Minneapolis & ISforthern Ry. Co., 84 Fed. 287, 28 
C. C. A. 419, or otherwise, to indicate that the government intend- 
ed to make any réservation thereof, or to in any way treat it as a 
part of the public domain. Under thèse circumstances, the govern- 
ment could not, under the décisions cited, assert any dominion over 
it or any title thereto, except to assert and exercise in the case of 
interstate waters its paramount right to protect and improve the pub- 
lic right of navigation, and consequently not only would the patentée 
under the subséquent survey take nothing, but the island would ac- 
crue to the original patentée of the shore land. There may be some 
doubt under the Minnesota cases which I hâve cited as to the ques- 
tion whether or not the state, or the gênerai government, might, 
without compensation to the riparian owner, take possession of, 
dig away, or otherwise deal with, such an island in a navigable stream 
or lake — that is, one already permanently there at the time of the 
survey — for the purpose of preserving, protecting, or improving nav- 
igation; bût, however that may be, until such right is exercised by 
the state or fédéral government, the entire bénéficiai title and owner- 
ship of such island would be in the riparian proprietor, and no other 
person could hâve, or acquire, except from such riparian proprietor, 
any title or right thereto. 
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In Harding v. Mînneapolis & Northern Ry. Co., supra, the court, 
speaking by Judge Thayer, says: 

"ïlie iJiahitiff lays claiiu to Boom Island on the grouud that tbe failure 
of the governnient sui-yeyors to disclose the island by tlie snrvey made prier 
to March 25, 1849, to which référence was made in the patent to Bottineau, 
estopped the United States, after the grant to Bottineau, from thereafter sur- 
veying the island or asserting a title thereto. ïhe plaintifC claims : That the 
island, being undiselosed by the fivst si:rvey, passed to Bottineau by virtue 
of bis patent ; that, by failiug to plat the island, the governnient surveyors 
in effect declared that it was of no value, and uf no more iniiiortance than 
an équivalent portion of tbe lied of the stream, and that the riparian pro- 
prietors on the east bank of the river are tberefore entitled to daim such 
parts of the island as lie on their resj)ective fronts, precisely as they might 
claim it if it was au accretion formed in front of their respective proper- 
ties by the action of the currents of the river sinee the survey was made. It 
may be conceded to be tlie gênerai rule tbat where a governnient snrvey along 
the banks of a navigable stream is made. and the banks of the stream are 
meandered. but the survey fails to disclose a small island coutiguous to tbe 
shore, the riparian proprietor holding the adjacent shore land under a grant 
from the government is entitled to such land as appurtenant to the grant. 
This rule rests upon the ground that the failure to snrvey small islands con- 
tiguous to either shore is évidence of an intent on the part of the government 
to snrrender ail claim thereto in favor of the adjoining riparian proprietors. 
Railroad Co. v. Butler, l.")9 U. S. 87, 15 Sup. Ct. 991 [40 L. Ed. 85] ; Butler v. 
Railroad Co., 85 Mich. 246. 48 N. W. 569 ]2é Am. St. Rep. 84]; Middleton 
V. Pritchard. 3 Scam. [111.] 510, 520 [.S8 Am. Dec. 132]; Hardin v. Jordan, 
140 U. S. 371, 11 Sup. €t. 808, 838 [35 L. Ed. 428]. But as the rule last men- 
tioned for the construction of grants is founded upon the presumed intent of 
the government to relinquish its title to islands which are contlguous to the 
bank of a stream, and are not surveyed or platted, the rule in question ought 
not to be applied wlien the circumstances are such as to rebut that presump- 
tion. If, when the bank of a stream is surveyed and meandered, good rea- 
sons exist for not ludicating on the survey the existence of an island con- 
tignous to the shore, the mère failure to indicate it ouïht not to be given 
the effect of divestlng the government of its title thereto. In the case at 
bar we thlnk that reasons did exist when the first survey was made for not 
platting Boom Island. and that they are sufficlent to overcome the presump- 
tion. which would otherwise arise from the survey, that the government in- 
tended to relinquish its title to the island. It bas already been showu that 
the survey to which référence was made in the Bottineau patent was neither 
a complète survey of the river nor a complète survey of townshlp 29 north, 
of range 24 west, because a considérable portion of the township was on the 
west bank of the river, in what was then Indlan country. Furtherniore, it 
will be observed, by référence to 'Exhibit E,' that four sections of the town- 
ship, to wit, sections 14, 15, 22, and 23, cornered on the island about in the 
center thereof, two of which sections were In the fractional part of town- 
ship 29, which was surveyed in the year 1833, after the Indian title thereto 
had been extinguislied. When the survey of the township was completed. 
Boom Island was duly surveyed and platted, and shortly thereafter the land 
forniing the island was exposed for sale, and was sold to Ilirman Saunders, 
under whom the défendant claims. It is fair to infer from thèse facts that 
the surveyors who made the lîrst survey of a fractional part of the town- 
ship on the east bank of the river omitted Boom Island from the plat of that 
survey, because a part of the island lay in sections of the township which 
could not at that time be surveyed. It is most probable that they did not sur- 
vey and plat the Island, because they did not deem It expédient to do so un- 
til the residue of the township lying west of the river was surveyed and plat- 
ted. In view of ail the circumstances of the case, and in view of the fact 
that the government, as early as 1853, caused the Island to be surveyed, it 
is most likely, we thlnk, that the government surveyors omitted to note the 
location, contour, and area of the island on the first plat, for the reasons 
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last suggested, rather than for the reason tliat they deemed the island of no 
importance, and properly appurtenant to shore land whlch fronted the Is- 
land. 

"In further support of the vlew that the facts In the case do uot warrant 
an Inference that the government intended to relinqulsh its tltle to Boom 
Island when It made.the flrst survey, It may be said that the évidence con- 
tained in this record fails to show tliat Bottineau, or any of those clahning 
iinder him, except the plalntifC, ever took possession of Boom Island as ap- 
purtenant to the grant, or asserted a title thereto under the patent of March 
2-5, 1849. They appear to hâve recognized the government's right to survey 
the island as a part of the public domain subséquent to the date of that pat- 
ent, as well as its rlght to sell the land to Saunders ; for, so far as the évi- 
dence shows, they never took any steps, until the présent suit was flled. to 
challenge the survey or patent, or to prevent a sale. The conduct of Bot- 
tineau, and those claiming under him, for more than 40 years, bas been in 
the nature of an admission that the claim, made by the government In 185.3, 
that Boom Island was stlll a part of the public domain, was a lawful claim. 
In this latter respect the case at bar difters essentially from the case of Rail- 
road Co. V. Butler, supra, on which much reliance was placed on the argu- 
ment by the plalntlff's counsel. In that case a survey of land on the river 
bank whlch falled, as in this case, to disclose an island contiguous to the 
shore, was made in 1831 ; and the land on the bank was entered by those 
under whom the plaintiffs claimed, in the follovviug year (1832). In the year 
1837 the opposite bank of the river was also surveyed, and certain islands 
In the river were dlsclosed and surveyed; but the one In dispute was not 
then surveyed or disclosed, and no survey of said island was made until 1855. 
When the government patented the island In controversy to a third party 
under the survey made in 1855, and the grantee fllêd his patent for record. 
the plaintiffs, opposite to whose land the island lay, immediately eonmienced 
a suit to cancel and annul the patent as a cloud upon their title. In that 
case there was no prêteuse that the ripariau proprietors ever aequieseed in 
the claim made "by the government that the Island remalned public proiier- 
ty, notwithstandlng the first survey, while in the case at bar the évidence in- 
dicates such acqulescenee for at least 30 years ; that is to say, since the is- 
land was patented to Saunders, on May 3, 1859. 

"Without pursuing the subject at any great length, it is sufflcient to say 
that, upon the state of facts disclosed by the évidence, we thlnk the Circuit 
Court did right in insttuetiug the jury, at the close of ail the évidence, to 
return a verdict for the défendant company ; and the judgment entered up- 
on said verdict is therefore afHrnled." 

This case was decided upon its own peculiar facts. But the court 
déclares that it may be conceded to be the gênerai rule that where a 
government survey along the banks of a navigable stream is made, 
and the banks of the stream are meandered, but the survey fails to 
disclose a small island contiguous to the shore, the riparian propri- 
etor holding the adjacent sîiore land under a grant from the govern- 
ment is entitled to such land as appurtenant to the grant. The court 
makes spécial référence to the case of Grand Rapids & Indiana Ry. 
Co. V. Butler, 159 U. S. 87, 15 Sup. Ct. 991, 40 h. Ed. 85, which was 
ruled by the décisions of the Suprême Court of Michigan, where it 
has always been the recognized rule that a grant of land bounded in 
the deed of conveyance by a stream, whether navigable in fact or not, 
carries title in fee to the land under the water to the middle thread 
of the stream, subject to the public easement, in the absence of an ex- 
press réservation. It seems to hâve assumed that, but for the peculiar 
facts of the case, the rule would be the same in Minnesota; but it 
cannot be said that such was its décision, as it was not necessary to 
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the proper détermination of the controversy, and the case was deter- 
mined on other grounds, namely, that under its facts there was no 
presumption that the government intended, in omitting the island from 
the first survey, to relinquish its title thereto, in favor of those who 
should become the owners of the river frontage opposite to which the 
island was, but that, indeed, the facts showed quite the contrary, and 
that plaintiff had by his conduct acquiesced therein. I think, how- 
ever, that no other déduction can be drawn from the Minnesota dé- 
cisions which I hâve cited than that, where, in a government survey 
of a stream and the contiguous land, a small island is in good faith 
omitted, and there are no facts and circumstances indicating an inten- 
tion on the part of the government to reserve the same as a part of 
the public domain, it passes to the patentée of the shore land oppo- 
site to which it lies on the same side of the thread of the stream, and 
this was evidently the view of the fédéral court in this case. There 
may be a doubt as to the patentee's title in such an island, that is, one 
existing at the time of the survey, being subject to the right of the 
State, or of the fédéral government where the stream can be used for 
purposes of interstate commerce, to exercise dominion over it, with- 
out compensation to the patentée or his grantee, for the purpose of 
preserving, protecting, and improving the navigation of the stream; 
but as to an island made, by réclamation either by the patentée or his 
grantee, or by the action of the currents of the river, there can be 
no doubt but that the right to exercise such dominion does exist. 

In Railroad Co. v. Butler, supra, the Suprême Court of the United 
States says: 

"The inqniry is reduced then to this: Did the court err in holding as a 
matter of law, npon this record, that the grant vested in Lyou and Hastings 
the title to the particular land iu controversy? 

"In Hardln v. Jordan, 140 U. S. 371 [11 Sup. Ot. 808, 83S, 35 L. Ed. 428], 
it was held that the grants by the United States of its public lands, bounded 
on streams and other waters, made without réservation or restriction, are to 
he oonst^ued îis to their effect aceording to the law of the state in which the 
land lies, and the following from the opinion of Scates, .T., in Middleton v. 
Pritchard, 3 Scam. [111.] 510, 520 [38 Am. Dec. 112], was quoted with approval: 
'Where the government bas not reserved any right or luterest that might 
pass by the grant, nor done any act showing an intention of réservation, Such 
as plattlng or surveying, we niust construe its grant most favorably for the 
grantee, and that it intended ail that might pass by it. What will pass, then, 
by a grant bounded by a stream of water? At common law, this depended 
upon the eharacter of the stream, or water. If it were a navigable strean:, 
or water, the riparian proprietor extended only to high-water mark. If it 
were a stream not navigable, the rights of the riparian owner extended to the 
center thread of the current. * * * At common law, only arm.s of the sea, 
and streams where the tide ebbs and flovv's, are deemed navigable. Streams 
above tide water, although navigable in fact at ail times, or in freshets, were 
not deemed navigable in law. To thèse riparian proprietors bounded on or 
by the river could acquire exclusive ownership of the soi], water, and fishery, 
to the middle thread of the current, subject, however, to the public easement 
of navigation. And this latter, Chancelier Kent says, bears a perfect re- 
semblance to public highways. The conséquence of this doctrine is that ail 
grants bounded upon a river not navigable by common law entitle the grantee 
to ail islands lying between the maiuland and the center thread of the current. 
And we feel bouud so to construe grants by the government, aceording to the 
principles of the common law, unless the government lias done some act to 
<iualify or exclude the right. * * * The United States hâve not repealed 
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the common law as to îthe interprétation of their own grants, nor explalned 
what Interprétation or limitation should be glven to, or imposed upou, the 
ternis of the ordinary conveyances which they use, exeept in a t'ew spécial in- 
stances; but thèse are left to the principles of law, and rules adopted by each 
local goverumént, where the land may lie. We bave adopted the common law, 
and niust therèfore apply its principles to the Interprétation of tbeir grant.' 

"Hardln v. Jordan was a case frora Illinois, and the question was as to the 
effect of the tltle grauted by the United States aloug a small lake, in respect 
of the bed of the lake in front of the land actually described in the grant, and 
we said, page 380 [of 140 V. S., page 811 of 11 Sup. Ct. (35 L. Ed 428)]: 'Thls 
(luestion must be decided by some rule of law, aud no rule of law ean be re- 
sorted to for the purpose exeept the local law of the state of Illinois. If the 
boundary of the land grauted had been a fresh-water river, there oan be nu 
doubt that the efCect of the grant would hâve been such as is given to such 
grants by the law of the state, extending either to the margin or center of 
the stream, according to the rules of that law. It bas beeu the practice of 
the government from its orlglu, in disposing of the iiublic lands, to measure 
the priée to be paid for them by the quaatity of upland grauted ; no charge 
being made for the lauds uuder the bed of the stream, or other body of watev. 
The meander Unes run aloug or near the margiu of such waters are run for 
the purpose of ascertaining the exact quautity of the upland tô be charged 
for, and not for the puriwse of limitiug the title of the grantee to su<'ii mean- 
der liiies.' jVnd see Packer v. Bird, 137 U. S. (iCl TU Sup. Ct. 210, 34 !.. Ed. 
819] ; St. Louis v. Rutz, 138 U. S. 220 |"11 Sup. Ct. 357, 34 L. Ed. 941] : Shively 
V. Bowlby, 152 U. S. 1 [14 Sup. Ct. 548, 38 L. Ed. 331]. 

"In Mlchigan the common law prevails, and the rule is sustained by an un- 
broken Une of authorlties that a grant of land bounded by a stream. whether 
navigable in faet or not, carrles with it the bed of the stream to the center 
of the thread thereof. Xorris v. Ilill. 1 Mieh. 202; Lorman v. Benson. S Mieh. 
18 [77 Am. Dec. 435] : Rice v. Euddiman, 10 Mieh. 125 ; Ryan v. Browu. 18 
Mieh. 193 [100 Ara. Dec. 154]; Watson v. Peters, 20 Mieh. ,508; Père Mar- 
quette Boom Co. v. Adams, 44 Mieh. 403 [6 N. W. 857] ; Fletcher v. Thuuder 
Bay. etc., Co.. 51 Mieh. 277 [16 N. W. 045J ; Turuer v. Holland, 65 Mieh. 45S 
[33 N. W. 283]; City of Grand Rapids v. Powers, 89 Mlch. 94 [50 N. W. 061. 
14 L. R. A. 498, 28 Am. St. Rep. 276] ; and ma'ny other cases. 

"In Mltchell v. Smale, 140 U. S. 400, 412, 413, 414 [11 Sup. Ct. 819, 840. 35 
L. Ed. 442], a slmllar question to that disposed of in Hardln v. Jordan arose, 
and Mr. Justice Bradley, speaklng for the court, said: 'We thlnk it a great 
hardship, and one not to be endured, for thè government officers .to make new 
surveys and grants of the beds of such lakes after selllng and granting the 
lands borderlng thereon, or represented so to be. It is nothlng more nor less 
than taking ifrom the flrst grantee a most valuable, and often the most valua- 
ble, part of his grant. Plenty of specuiators will always be found, as such 
property Increases in value, to enter it and deprlve the proper owuer of its 
enjoyment; ^d to place such persons in possession vmder a new survey and 
grant, and put the original grantee of the adjoining property to his action of 
ejectment and plenafy proof of his own title, is a cause of vexations litiga- 
tion, which ought not to be created or sanctioned. * * * we do not meaii 
to say that, in runnlng a pretended meander Une, the surveyor may not make 
a plain and obvions niistake, or be guilty of a palpable f raud ; in which case 
the government would hâve the right to recall the survey, and hâve it cor- 
rected by the courts, or in some other way. Cases hâve happened in which, 
by mistake, the meander Une described by à survej'or in the field notes of his 
survey did not approach the water Une intended to be portrayed. Such mis- 
takes, of course, do not bind the government. Nor do we mean to say that, in 
granting lands borderlng on a nonnavigable lake or stream, the authorities 
might nor formèrly, by express words, hâve limited the grauted ijremises to 
the water's edge, and reserved the riglit to survey and grant ont the lake or 
l'Iver bottom to other parties. But since the grant to the respective states of 
ail swamp and overflowed lands therein. this cannot be done. In the présent 
case it cannot be seriously e(mtended that auy x)alpable mistake was made, or 
that any fraud was committed by the surveyor who made the survev ot 
1834-35.' 
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"We hâve no doubt upon the évidence that the circumstances were sucli at 
the tlme of the survey as naturally induced the surveyor to décline to survey 
this particular spot as an island. There is uothing to indicate mistake or 
fraud, and the government has never taken any steps predicated on such a 
theory, and did not survey the so-called Island Ko. 5 until 25 years after the 
survey of 1831, and nearly 20 years after that of 1837." 

The court hère déclares what the common-law doctrine is as to 
streams above tide water, although navigable in fact at ail times, and 
in that connection quotes with approval, as it had already donc in 
Hardin v. Jordan, from the opinion in Middleton v. Pritchard, which, 
after qtioting the déclaration of Chancellor Kent that the rule bears a 
perfect resemblance to the rule as to owners whose lands abut on pub- 
lic highways, says that: 

"The conséquence of this doctrine is that ail grants bounded upon a river 
not navigable by eommon lavi' entitle the grantee to ail islands lying between 
the mainland and the center thread of the current." 

Now, if the state of Minnesota has adopted the eommon law on 
this subject, except in so far as it must be modified by conditions in 
this country, as it certainly has (Lamprey v. State, supra), a riparian 
owner would be entitled to an island in the Mississippi river lying be- 
tween his shore line and the center thread of the stream, vsrhich had 
not been surveyed, but had been treated by the government surveyor, 
without fraud or palpable mistake, as a negligible fraction ; and would 
also be entitled to an island subsequently formed between his shore 
line and the center thread of the stream by graduai deposits made by 
the water and rising from the bed of the stream. In the latter case 
certainly, and in the former possibly, his title would be subject to the 
right of the state or gênerai government, acting for the purpose of 
preserving, protecting, or improving the public right of navigation, to 
remove or otherwise appropriate said island without compensation to 
him. 

I hâve thus gone over with great care the Minnesota décisions bear- 
ing upon the question hère under considération, and hâve quoted 
therefrom at length, perhaps at too great length, because it has seem- 
ed to me necessary to a full and clear understanding of them. From 
such examination I hâve been led inevitably to the conclusion that the 
following is the established rule or doctrine in this state : That where 
there is no réservation, express, or from the circumstances necessar- 
ily implied, in a grant of lands bounded by a stream navigable in fact, 
like the Mississippi river, the grantee takes the absolute title in fee to 
high-water mark, or at furthest to low-water mark. That the state 
has title to the soil or land under the water, between the edge of the 
stream and the middle thread thereof, in its sovereign capacity, in 
trust for the public, for the purpose of preserving, protecting, and im- 
proving the public right of navigation. That such right or title of the 
state is paramount for that purpose, but is not proprietary, or one 
under which it can alienate or convey any portion of said soil or land 
under water, or any island formed thereon, to a stranger, but is a 
limited title or ownership — limited to that purpose, and extending no 
further. That the riparian owner has also a right or title to such soil 
or land under water opposite his shore land, between the edge of the 
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stream and the niiddle thread thereof, whicli, though subject and sub- 
ordinate to this title of the state, is proprietary, and exclusive as to ail 
others than the state, or the gênerai government, and even as to the 
State or gênerai government exclusive except as they may act by tlieir 
properly constituted authorities in protecting, preserving or improving 
said public right, and which he can convey to another either in whole or 
in part. That the limit to tMs private right is imposed by the public 
right, and by that only, and the private right exists up to the point be- 
yond which it would be inconsistent with the public right, and with 
that only. That under this right or title the riparian owner, or his gran- 
tee, has the exclusive right to reclaim, occupy, and use, for any pur- 
pose not inconsistent with such public right, such soil or land un- 
der water, or any part thereof, out to the middle thread of the stream, 
or certainly to the main navigable channel thereof, subject only to 
such pararriount right of the state, or of the gênerai government. 
That under this right or title such riparian owner, or his grantee, has 
the exclusive right, subject only to such paramount right of the state 
or gênerai government, to occupy and use, for any purpose not in- 
consistent with such public right, any island, or part thereof, between 
his shore line and the middle thread of the stream, whether such island 
exists at the time of the survey and is omitted therefrom in good faith 
and without palpable mistake, or is afterwards formed by the grad- 
uai action of the waters, and, as against ail others than the state or 
the gênerai government, acting under the paramount authority above 
referred to, he has the exclusive right to the possession thereof. 

In other words, it seems to me that the Suprême Court of Minne- 
sota has in efïect, and for ail practical purposes, finally adopted the 
common-law rule so clearly laid down by Judge Wilson in the Schur- 
meier Case; that is, of a qualified fee ownership in the riparian own- 
er of the bed of the stream to the middle thread thereof — a rule just, 
simple,, and easy of application. And lam fully persuaded from my 
considération of its décisions that but for the error to which I hâve 
called attention, and of which it seems to hâve been difficult for the 
court to entirely divest itself, it would never bave departed, or seemed 
to départ, therefrom. A careful examination of the cases will show 
that the same resuit would bave been reached in each one of them, ex- 
cept the one which was subsequently overruled, by applying that rule ; 
and, indeed, that under that rule the conclusion reached would hâve 
been obvious from a mère statement of the facts, and that thus the 
niany long and sometimes seemingly inconsistent discussions, and the 
somewhat attenuated distinctions which hâve been attempted to be 
drawn, would hâve been avoided. 

From the foregoing considérations, it necessarily follows that the 
plaintifï is entitled to the possession of the portion of the island hère 
in question in front of her riparian premises, and judgment has there- 
fore been ordered accordingly. 
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GAGNON V. KLAUDER-WELDON DTEING MACH. CO. 
(Circuit Court, N. D. New York. December 6, 190&.) 

1. Masteb and Servant (§§ 155, 190*)— Mastes's Ijabilitt fob Injubt to 

Servant— Dangekous Method of Doing Work. 

When there are safe ways or methods of doing worlc whlch an employé 
Is direeted by the master to do, and also dangerous ways or methods, and 
the dangers are not obvious, but latent, and the servant is ignorant of them 
as thie master knows, It is the duty of the master to warn the servant of 
sueh dangers ; and, If the master has delegated the gênerai control and 
management of the business to a superintendent, it is his duty as repre- 
senting the master to so warn a servant who is under his orders, and his 
négligence in falllng to do so is the négligence of the master, and renders 
hlm llable to an employé for an Injury of which such négligence is the 
proximate cause. 

[Ed. Note. — For other cases;, see Master and Servant, Cent. DIg. §§ 310, 
427-435, 449-4T4 ; Dec. Dig. §§ 155, 190.*] 

2. Masteb and Servant (§ 226*)— Mastee's Liability fob Injubt to Servant 

— ASSUMBD RiSKS. 

An employé never assumes the rlsk of the négligence of the master, and, 
if he Is injured through the concurrent négligence of the master and co- 
employé, the master Is liable therefor. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. §§ 659- 
667 ; Dec. Dig. § 226.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 C. G. A. 314.] 

8. Master akd Sebvant (§ 190*)— Mastee's Liability fob Injubt to Sebvant 
— Dangebous Method of Doing Wobk. 

Défendant corporation operated a plant for the manufacture of ma- 
chlnery, one of the buildings being a blacksmith shop in which plalntifC 
was employed as head blacksmith, and where he was Injured by the ex- 
plosion of a piston head whlch was being heated by hlm and another em- 
ployé for the purpose of being shrunk on to a new piston rod. The head 
was hollow, and it was dangerous to heat it without drilling a vent for 
the escape of moisture from the insJde, but plaintifC did not know the 
danger. The entire plant was under the management of a superintendent 
who employed and discharged the men, and direeted their work. There 
was évidence that he sent the other employé with the piston to the black- 
smith shop with directions that it be heated, although there were other 
safe ways of attaching the rod without heating, and, although he knew the 
danger unless a vent was made and that plaintifC did not, he gave no 
warning nor directions as to how the work should be done. Held, that his 
négligence In that regard was that of the master, and the évidence was 
suffi cient to sustain a verdict flnding défendant llable for plaintiff's injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 449- 
474 ; Dec. Dig. § 190.* 

Duty of master to promulgate rules as to methods of work, see note to 
St Louis, K. C. & O. R. Co. v. Conway, 86 C. C. A. 8.] 

4. Damages (§ 132*)— Personal Injubt — Excessive Damages. 

An award of $4,000 damages for a Personal Injury to plaintifC, by which 
he lost two Angers and a part of his right hand, but had not suffered any 
loss of wages at his trade of blacksmith, held excessive, and required to 
be reduced to $3,000. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 372-385; Dea 
Dig. § 132.*] 

*FoT otber cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to dSte, & Rep'r Indexe* 
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Action by Simon Gagnon against the Klauder-Weldon Dyeing Ma- 
chine Company. Motion for new trial. Motion overruled. 
See, also, 166 Fed. 286, 93 C. C. A. 204, 

Henry V. Borst, for plaintifï. 

Duell, Warfield & Duell, for défendant. 

RAY, District Judge. This action is to recover damages which the 
plaintiff claims to hâve sustained by reason of the négligence of the 
défendant. The jury rendered a verdict in his favor for the sum of 
$4,000j which is alleged to be excessive in any event. 

The évidence in the case shows or tends to show the following facts : 

(1) The plaintiff is a machinist's blacksmith and a résident of the 
State of New York. The défendant is a corporation: organized under 
the laws of the state of Pennsylvania, but at the time of the trans- 
actions in question was doing business in the state of New York, and 
engaged in the manufacture of machinery at Amsterdam, N. Y. It had 
at least one engine for running its manufacturing machinery. Short- 
ly before the accident or transaction complained of, it purchased an- 
other engine, a secondhand one; this was being installed or set up 
for use in the defendant's machine shop, and in some of its parts 
needed repairs. 

(2) The blacksmith shop was separate from the machine shop, but a 
part of the same gênerai plant. The plaintiff, Simon Gagnon, was the 
head blacksmith and in gênerai charge of the work in that shop, hav- 
ing an assistant. Ail the repairing and ail the forging were done 
there. The company was also doing gênerai jobbing. 

(3) John C. Evenden was the superintendent or gênerai foreman of 
the défendant company and of its shops above referred to. Gagnon 
says he was superintendent, and hired and discharged the men, and 
directed the work, what was to be done. It was customary for Even- 
den to instruct the men as to the manner in which he wanted the work 
done and to work with them at times, and at the times in question he 
had gênerai charge of the men and work. 

(4) Shortly before that some trouble had arisen between Jackson, 
one of the men, and Gagnon, because Gagnon did not do some work 
he, Jackson, had taken into the blacksmith shop for Gagnon to do as 
promptly as he wished, and he reported to Evenden. Evenden went in 
to the blacksmith and told Gagnon, as Gagnon says : "Sime, hereafter 
whenever I send any men to the blacksmith shop fo hâve any work 
done, you hâve got to do it, or else drag yourself out." This was de- 
nied by Evenden. Jackson testified Evenden said to Gagnon: " 'Here- 
after when I send men out hère to get their work done, you do it right 
away or get out or strike out' — something similar to that." 

(5) James Spore, an employé of the défendant, was an experienced 
machinist whose work and duties were in the machine shop, not in the 
blacksmith shop. 

(6) Gagnon had had some expérience with âbsolutely solid piston 
heads, but none with hollow piston heads like this, and had no knowl- 
edge or information of their liability to explode when heated without 
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being vented, if old, or had laid around in damp places, or under any 
conditions. There was some évidence that défendant knew this. 

(7) The making, repairing, or handling of engines or piston heads 
was no part of the manufacturing business of the défendant company 
or of its gênerai business except as it became a part of its business to 
repair this old engine referred to for the purpose of installing it as a 
part of and an addition to its manufacturing plant, and of vvhich the 
piston head in question hère was a part. 

(8) There are at least four ways of repairing a piston head as this 
was being repaired in the respect material hère ; that is, by taking out 
the old piston rod and replacing it with a new one, viz,, pressing in the 
new rod by hydraulic pressure ; driving it in by heavy blows ; expand- 
ing the piston head by beat, then putting in the cold rod and letting 
the head cool, whicli process is called shrinking it on; drawing the 
head on with a nut, partly driving and also drawing with the nut ; 
driving on or drawing the rod in tight by means of a slot and tapering 
key. Putting in the new rod by hydraulic pressure is best, by the 
shrinking process next best, and by driving next best. 

(9) An old piston head such as this was will gather more or less 
moisture in the cavity in its interior, and, if heated without being first 
vented, will explode. There is évidence that défendant knew this. 

(10) On the day in question, February 22, 1906, the défendant com- 
pany was engaged in putting a new piston rod into this old piston head 
of this old engine then being installed in defendant's plant, the work 
being donc under the gênerai direction of Evenden. 

It was first taken into the machine shop, where considérable work 
was done by Spore under the gênerai direction of Evenden. Just 
what directions were given him by Evenden is a disputed question, 
and, as Spore was killed in the afternoon by the explosion which will 
be referred to, the plaintifï relies to some extent on inferencos to be 
drawn from certain facts. In the afternoon Spore rolled the head into 
the blacksmith shop and gave Gagnon some directions, but what was 
said was ruled out under a décision of the Circuit Court of Appeals 
in this case on appeal from a judgment for the plaintiff entered on the 
verdict of a jury on a former trial had before Judge Holt. 166 Fed. 
286, 92 C. C. A. 204. The piston head was placed on the lire by Gagnon 
and heated on one side, Spore standing by with the new rod, and, as 
Gagnon was in the act of turning the head on the fire, it exploded with 
great force, and Spore was killed, and Gagnon injured in one leg and 
in one hand, losing the first and second fingers of bis right hand by 
the flying fragments. The head was heated without being vented. 
This venting could bave been done by drilling a hole to the interior or 
by taking out one of the plugs. 

The plaintifï gave évidence by one Kehoe that he heard Evenden say, 
when giving directions to Spore in regard to the piston head, "be 
careful, Jim, when you take that out, don't let Sime burn it." Even- 
den denied that he said this, and claims that he gave Spore positive di- 
rections to put in the new rod by the cold or driving process. He, in 
turn, was contradicted or sought to be discredited on this point by 
witnesses who said that, after the explosion, they heard him say, "We 
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forgot to vent ît." The défendant on this state of facts says there is 
no évidence to sustain the verdict ; that the plaintiff was guilty of con- 
tributôry négligence in not tapping the piston head; that the proxi- 
mate cause of the in jury was the negUgence of a fellow servant, Spore, 
in not having the head tapped; that there is no évidence Connecting 
Evenden with the accident; that there is no évidence that Evenden 
gave Gagnon any directions as to putting in the new rod; that the 
plaintifï assumed the risk of the négligence of Evenden in directing 
the men and the work and the mode and manner of doing it if he gave 
any as to heating the head ; that the évidence is conclusive that Even- 
den told Spore to put in the rod cold, and the proximate cause of the 
accident and injury was the disobedience of thèse orders by Spore; 
that Evenden was a compétent man and a compétent superintenden^! 
or foreman, and, as there was more than one way or mode of doing 
the work, three safe ones and only one dangerous one, the défendant 
Company had the right to assume that Evenden would sélect the safe 
method or one of them, and that, even if he was négligent in selecting 
the dangerous method and directing it to be donc by tha:t method and 
neglected to direct the head to be vented, the défendant is not liable 
for such négligence; and that under the circumstances, assuming that 
the method adopted by Evenden and directed by him to be followed 
was unsafe, or accompanied by latent dangers of which the plaintiff, 
Gagnon, was ignorant, and of which défendant knew he' was ignorant, 
the défendant was under no obligation to instruct him as to or inform 
him of such danger as it had no reason to suppose it would be in- 
curred, and was not négligent in not instructing him or informing him 
of such danger — that is, the danger of shrinking a piston head on a 
new rod by the heating process without venting. While the repair of 
this engine and the repair of this piston head in the respects mentioned 
was not a part of the gênerai manufacturing business in which the de- 
fendant was engaged, it was a part of its business as it was repairing 
and enlarging its plant and manufacturing facilities by putting in ad- 
ditional machinery and manufacturing facilities. It was the business 
of the défendant. Evenden was superintending and directing it and 
had gênerai control over it and the men engaged in doing the work. 
He represented the défendant. The plaintiff claims that, so far as 
Gagnon was concerned on the occasion in question, Evenden was not 
a co-employé or fellow servant of Gagnon. Evenden was not in the 
shop, or giving orders there, at the time or assisting in doing the work. 
In sending the piston head and rod into the blacksmith's shop to hâve 
the head shrunk onto the rod by the heating process, if he did, he spoke 
for and represented the défendant company, and his act and his or- 
der, so far as Gagnon was concerned, were the act and order of the 
défendant company. If this be true, and there was danger, a latent 
danger, in putting that rod in that head by that process, and défend- 
ant company knew it and plaintiff Gagnon did not and défendant knew 
he did not, then, plaintiff claims, it was the duty of the défendant com- 
pany to inform Gagnon of„ or instruct him as to, the danger; and, if 
there was a safe way to do the work and avoid the danger, it was the 
duty of the défendant company to instruct or advise him of the safe 
way or mode if it required him to do the work at ail. 
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On this subject the court charged the jury, and on this theory the 
case was submitted to the jury, for on no other theory could the plain- 
tiiï recover. The question was brought up sharply and distinctly by 
requests to charge and the responses of the court thereto. The de- 
fendant requested the court to charge : 

"If the jury flnd that Gagnon, the plaintiff, knew or had cause to know 
that It was dangerous to hcat this piston head without a vent in it, they must 
flnd for the défendant." 

The court in response saîd: 

"That, of course, is true, gentlemen. As I told you In very empliatlc lan- 
guage the négligence In this case if any is in the failure of the défendant 
Company to inform Gagnon of the danger of heatiug that head without a 
vent in it. But. of course, if he knew the danser he didn't need, as I hâve 
told you, any information on the subject. He knew better than to do it, and 
it was his own négligence, his own fault." 

The court was requested to charge, and charged, as follows : 

"If the Jury disbelieve the testlmony of Kehoe, there is no évidence In the 
case of Evenden direc-ting a heating process. and they must find for the de- 
fendant. That Is true. If there is no évidence of his dlreeting the heating 
process, they must flnd for the défendant. But still, gentlemen, if Mr. EVen- 
den, representing this défendant company, sent that in there to be changed 
at the discrétion and will of this plaintiff, as he niight see fit to do it, in the 
ordinary way, without instructions as to the danger of doing it without a 
vent, then this défendant might be liable. If he sent it in there without any 
instructions at ail, but slmply told him to do it, and didn't tell him of the 
danger, there being more than one way of doiug it, one being dangerOus, and 
left it to him to do it In either way, he not knowing — if the plaintiff didn't 
know that either was dangerous, then you might say it was négligence not 
to inform him of the danger of doing it in one of those ways." 

The court was requested to charge, and charged, as follows: 

"If the jury believe that Evenden, the foreman, knew of the danger of heat- 
ing this head without a vent and directed the heating to be doue in this way 
— that is, by heating, without a vent — when he knew a perfectly safe way, 
that was négligence in the manner of directing the work to be done as to 
which the plaintiff assumed the rlsk, and for which he cannot recover. For 
that, particular négligence, gentlemen, he could not recover. But that would 
be the négligence of a co-servant, a eo-employé, and he assumed the risk ; 
tliat is, the plaintiff Gagnon, assumed the risk when he entered the employ- 
ment of the négligence of his co-servants, co-laborers, and co-employés. Btit, 
gentlemen, he did not assume the risk of the négligence of the company itself. 
It was the duty of the company if there were latent dangers in the work they 
set him to do through this représentative Evenden, the foreman, to inform 
liim of those latent dangers, and, if they left that duty to Evenden, to inform 
Gagnon of those dangers, and Evenden, knowing the dangers, failed to per- 
form the duty intrusted to him by the défendant company, and failed to give 
him notice, while that was négligence, in mot giving notice, on his, Evenden's, 
part, there was a concurrent négligence in not conveylng information to Gag- 
non of the danger of doing it — there was a concurrent, co-acting négligence of 
the défendant, and so the défendant could not escape llability because they 
failed to give information of the danger to the plaintiff in this case. 

"(Exception.) 

"But for this particular négligence that they point ont, standing alone, of 
course, he could not recover." 

The jury was instructed that plaintiff could not recover if Evenden 
directed the rod to be driven in cold and Spore disobeyed that instruc- 
tion and used the heating process; aiso, that Evenden's instructions 
174 F.— 31 
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tôGagnori to do thé work of the men wheti sent in to the blacksitiith 
shôp'did not make the défendant responsible for a négligent direction 
by Spbre as to a negHgent method of doing the work. 

The court was requested to charge, and charged, as f oUows : 

"If they flnd that there would be no latent danger in properly heatlng the 
head tvith a vent In it» that they are entitled to the presumption that the 
foreman Evenden and the fellow servant, Spore, -would use the proper method 
of directing the work to be done. 

"The Court: Of course, that is ail true. At the same time, gentlemen, it 
was the duty of the défendant. If there was a latent danger and it Icnevsr it, 
to Inform the man who was to do the work of that latent danger. If the de- 
fendant failed to perform that duty, and that was the proximate cause — of 
course, that cornes in hère every\\'here — if It was the proximate cause of the 
accident and Injury, then, of course, there could be a recovery. 

"(Exception.) 

"There can be no recovery in this action ifor the négligence of a co-s«rvant 
or co-laborers ; not that alone. There must be behind that a concurrent nég- 
ligence of the défendant itself in failing to inform plaintiff of the latent dan- 
ger, provlding, of course, you flnd that he dldn't know of the latent danger. 

"Mr. France: I request that In this form: That there could be no latent 
danger if this head were heated wlth a vent in it ; that the défendant was 
entitled to présume that Bvenden and Spore would direct Its being heated If 
at ail with a vent In it ; and that the jury must flnd for the défendant. 

"The Court: I décline to direct a verdict for the défendant. 

"(Exception.) 

"It Is for the jury to say whether this was négligence or not in not inform- 
ing him of the latent danger if there was one, provlding they flnd the plaintiff 
was ignorant of that latent danger." 

The court was also requested to charge and charged : 

"Evenden, the foreman, so far as this case is concerned, represented the 
défendant only as to its duties to furnish a safe place, safe machinery, and 
implements and compétent fellow servants. As to his directions as to meth- 
ods of work, the plaintiff assumed the risk, and for négligence in that regard 
he cannot recover. I hâve told you several tlmes, and I tell you now, that 
Bîvenden, the foreman, so far as this case Is concerned, represented the de- 
fendant only as to its duties to furnish a safe place, safe machinery, and safe 
implements and compétent fellow servants,; but if he was in charge there, 
gentlemen, of those shops, the blacksmlth shop and machine shop, if he was 
the man in charge there and In control, then It was his duty if he set this 
plaintiff to do a dangerous pièce of work, whlch was the work of the défend- 
ant, whiGh the défendant authorized to be done, and there were latent dangers 
In that work, then It was a part of the duty of Evenden, representing the Com- 
pany, to Inform Gagnon of those dangers." 

The court was requested to charge, and charged, as follows : 

"If the jury flnd that there was a safe way and an unsafe way in which 
this work cùuld be done, and that the safe way was known to Evenden, the 
foreman, the défendant was entitled to the presumption that E\'enden would 
direct the safe wày and was not called upon to wam the plaintiff of any 
latent dangers. 

"That I décline to charge. 

"(Exception.) 

"It was its duty if there were latent dangers of which the plaintiff was un- 
aware, and thèse latent dangers were known to the défendant Company, and 
it set this plaintiff on a dangerous job, and there was a safe way and an un- 
safe way, then it was its duty to inform the plaintiff hère of the safe way of 
do'ng the work. And If It intrusted that duty to Evenden or anybody else, 
and Evenden or that other person failed to perform that duty, while they 
were négligent in not performlng thè duty intrusted to them, still that négli- 
gence would not exonerate the défendant company, for the reasou that it 
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would remain a fact that the défendant Company hadn't pertormed its duty 
of waming the plaintiff. • * * 

"(Exception.) 

"The Court: I don't know exactly what you mean. If this défendant, de- 
sirlng to hâve that change made, If this défendant intrusted it to Spore and 
told him to make the change by the heating process, and he knew ail about it, 
and he went and got somebody else to do it, and Spore was négligent about 
It, and dldn't obey instructions, why then that would be the négligence and 
disobedience of orders, of course by Spore, for which this défendant would 
not be responsible at ail. 

"If that job was Intrusted to Spore as Evenden says It was, and you so 
flnd, and was told to do It, I don't care how he was told to do it, whether by 
one process or the other. If it was Intrusted to him to do, and he should get 
somebody else to do it wlthout authorlty of the défendant eompany, in viola- 
tion of Its orders, why, of course, he was not authorized to employ Gagnon, 
and the défendant eompany would not be llable for what occurred." 

So the jury was emphatically told that if Spore was directed to 
make the change and repairs and to use the cold process, and that was 
ail the défendant eompany authorized to be done, and Spore then took 
it to the shop and had the heating process used, the plaintiff could not 
recover, and the court further added : 

"As I told you before, you hâve to find the eompany Itself sent that thing 
Into the blacksmlth shop; that the défendant Itself put It Into the hands of 
Gagnon; that the défendant Itself — that is, of course, acting through Its 
agents and servants, and It was by its authorlty given out through Evenden — 
and that, having put It Into the plaIntIfC's hands, they didn't tell him that 
he must do It in a partlcular way — that Is, that they didn't Inform him of 
the danger of heating it wlthout a vent ; let him do any way he pleased — if 
he was ignorant, of course, and they didn't properly warn hlin, and he got 
hurt through the existence of that latent danger In the thing they put Into 
his hands and sent out there for him to do, then you see that it was their 
négligence In not waming him, and they are responsible for tliat négligence, 
but not under any circumstances for the négligence of any of thèse co-serv- 
ants or co-employés." 

The court later charged, and no exception was taken : 

"As for Instance, if you flnd that the défendant itself was négligent, if you 
flnd that it was négligent In not Informing the plaintiff of the latent danger, 
If you flnd that there was latent danger in repalring that or heating it wlth- 
out a vent. If you find that Gagnon was ignorant of the latent danger, and If 
you flnd that the défendant eompany sent that Iron Into the shop there to be 
repalred and flxed by Gagnon, and then didn't inform him of the danger, or 
give him any spécial instructions, but left It to him to do as he saw fit aljout 
It, and he did as he saw fit, unaware of the danger, and because of this négli- 
gence of the défendant In not informing him of the danger he was injured, 
then that would be the négligence of the défendant, and the proximate cause 
of his injury for whlch they would be llable. Of course, the défendant eom- 
pany Is only llable hère for négligence which was the proximate cause of the 
Injury. If there was a remote cause, some other négligent cause Intervened, 
then the défendant is not llable for that injury. It must be proximate. It 
must hâve been the négligence of the défendant. ïhe défendant under those 
circumstances is not llable for the négligence of either oue of thèse servants 
or co-employés. Remember that. You cannot base any finding hère against 
the défendant eompany on the ground of the négligence of any of thèse eo- 
employês. You must find négligence of the défendant In the particulars I 
hâve pointed out. You must find that was the proximate cause of the injury. 
If you find ail that, then you would come to the question of damages and only 
then." 

Whether we consider Evenden as the defendant's gênerai superin- 
tendent or gênerai foreman, under the évidence in this case, he rep- 
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resented the défendant in conducting ail this work carried on in thèse 
shops, and in managing and directing the men, with power to employ 
and discharge them. He had power to direct what was to be doue in 
the blacksmith shop, and to send work in there to be done. If he told 
Spore, in effect, to take the piston head into the blacksmith shop and 
.becarèfùl, and not let Sime, the plaintiff, burn it, the jury had the 
right tp,infer that his instructions to Spore were to take it out into the 
blacksmith shop for the purpose of having the head shrunk on to the 
rod by the heating process. Spore took it out there, and that is what 
Gabion was doing in the présence and with the aid of Spore. It was 
plaintiff's duty, in view of what Hvenden had said to him before, to go 
on and do the work — not something he knew to be dangerous however 
—but to do the work if ignorant of the danger, and not informed of 
it. If he vented it and then heated it, there was no danger. If he 
heated it without vent, there was danger. Gagnon was ignorant of the 
danger of heating it in the condition it was when taken to him, and 
he was not informed of the danger. In sending it there Evenden rep- 
resented the défendant company. It was the defendant's act. Even- 
den did not accompany the head. He was not assisting in doing the 
work. He was not at the time or in the heating of the head a co-em- 
ployé in that matter with Gagnon. When an employé is put at dan- 
gerous work by the master, and the dangers are not obvious, but lat- 
ent, and there are dangerous ways or methods of doing the work and 
safe ways ' or methods, and the employé is ignorant of such dangers 
and the master knew it, it is the duty of the master to inform the 
seryant of the danger so he may âvoid it. And, if the master has 
delegated the gênerai management and control of its business and 
work and employés to some one person, whether it be a gênerai su- 
perintendent or a gênerai foreman, it is the duty of that person repre- 
senting the master to. inform' the employé of latent dangers in doing 
work he bas authority to direct him to do and sets him at. And, if the 
foreman fails to give the necessary information or instructions, it is 
the négligence of the master, and the employé, if injured, aa the prox- 
imate resuit of the danger of which he was not informed, is éntitled to 
recoyer. This is for the reason the master has failed in its duty, not 
that the foreman failed in his. He does not recover for the, négligence 
of the foreman, but for the négligence of the master. Mercantile 
Trust Company v. Pittsburgh & W. Ry. Co. (L,ake, Intervener), 115 
Fed. 475, 53 C. C. A. 307; Simone v. Kirk, 173 N. Y. 7, 13, 16, 65 N. 
E. 739, reversing 57 App. Div. 461, 67 N. Y. Supp. 1019; O'Brien v. 
Buffalo Furnace Co., 183 N. Y. 317, 321, 323, 76 N. E. 161, revers- 
ing 94 App. Div. 609, 87 N. Y. Supp. 1142, 26 Cyc. 1167, 1168, and 
cases there cited ; Peters v. George, 154 Fed. 634, 83 C. C. A. 408 ; 
Pennsylvania R. R. Co. v. Hartell, 157 Fed. 667, 85 C. C. A. 335 ; 
Railroad Co. v. Fort, 17 Wall. 553, 559, 21 L. Ed. 739. 

The principle is thus stated in Mercantile Trust Co. v. Pittsburgh, 
etc., supra, 115 Fed., at page 481, 53 C. C. A., at page 213 : 

"The duty of Informing a servant of spécial or extraordinary risks con- 
nected with his service Is a prlmary duty of the master, when they are known 
to him and the délégation of such duty to auy other servant, whether higher 
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or lower In the seale of employnient than the one exposed to the péril, can- 
not relieve him of the responsibility imposed on him by the law." 

In Pennsylvania R. R. Co. v. Hartell, supra, Coxe, C. J., in giving 
the opinion, held: 

"It is the duty of a niaster to provide, not only suitable maehiuery, means, 
and appliances, but compétent fellow servants aud a sufflcient mimber to do 
tlie work in hand; and, where there are peculiar dangers incident to the 
business, the servant, if inexperienced, must be warned in advance of thelr 
existence." 

In Peters v. George, supra, Gray, C. J., in giving the opinion, held : 
"Under the modem rule of the fédéral courts, the theory of vice principal 
as deterniining the liability of a master to a servant for the négligence of 
another employé has been largely discarded, and the distinction between nég- 
ligence which is to be imputed to the master and that whieh is to be consid- 
ered as merely and solely the négligence of a fellow servant, turus rather on 
the character of the act than on the relation of the employés to each other. 
* * * The duty to warn and instruct an employé who is set to perform a 
dangerous vs-ork with which he is unacquainted is a prlmary and absolute 
duty of the master to the servant, and he cannot relieve himself of liability 
for'its nonperformance by delegating or intrusting It to a subordinate or to 
a fellow servant of such workuian. Nothing short of actual notice of the 
danger to the workman who is to encounter it, with such cautionary explan- 
ation as may euabie him to avoid it, will satisfy the requirement of the law, 
and the default of an intermediary, whether he be the highest offlcer in con- 
trol or merely a fellow workman of the one exposed to the danger, is the de- 
fault of the master." 

In 26 Cyc. 1167, citing many cases, the rule is stated thus: 

"The duty of warning and instructing a servant is a primary duty of the 
master, and the délégation of such duty to another servant, whether higher 
or lower in the scale of employment than the one exposed to danger, cannot 
relieve him of the responsibility imposed on him by the law." 

So, "where a servant is directed to do work outside the scope of his 
regular employment, the master is under the same obligation to warh 
and instruct him as though he were engaged in his regular employ- 
ment." 36 Cyc. 1172, and many cases cited; Dyer v. Brown, 64 App. 
Div. 89, 71 N. Y. Supp. 633. • It is undoubteidly true that a master 
who employs compétent superintendents and foremen may leave the 
exécution of the détails of the work to them, and is not required to 
oversee the détails, and that, where there are différent methods of 
doing certain work, it may leave it to them to sélect the method ; but 
if some methods or processes are dangerous, and othefs not dangerous, 
and this is known to the master and the sélection of method is left to 
the foreman in charge, and he is at liberty, as was the case hère, to 
adopt either method, and he adopts the dangerous one and directs the 
work to be done in that way, he represents the master in so doing, and 
the sélection of mode or method is the act of the master as much as 
if he were personally présent and made the sélection, and, as it would 
be négligence for the master to set the ignorant workman to the exé- 
cution of the work in that manner without warning or instructions, so 
it would be his négligence should the vice principal or foreman set the 
ignorant employé to do the work according to the dangerous method 
without warning or instruction as to the danger. See generally, 36 
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Cyc. 1151-1155. "As a gênerai rule, the master will not be held re- 
sponsible for injury to a servant in the course of his employment where 
tlie usual and customary methods of work are employed, provided such 
such methods do not disregard the safety of the servant." Allen v. 
Burlington, etc., R. Ce, 64 lowa, 94, 19 N. W. 870; 36 Cyc. 1155. 

This principle is vi^ell illustrated in O'Brien v. Buffalo Furnace 
Company, supra. There the défendant by its employés was engaged 
in breaking up slag by blasting with dynamite. The work of blasting 
had been confided to one Minor, a compétent man. Bachman was the 
gênerai foreman of défendant. A coil of pipe vi^as incased in the slag. 
Plaintiff's intestate was, called from his usual work to assist Minor by 
cutting up a stick of dynamite and dropping the pièces in the pipe. As 
plaintiff's intestate dropped in the pièces of dynamite, Minor pushed 
them down, using a steel rod for the purpose. It was a dangerous 
method to push the explosive down with the steel rod. A wooden one 
should hâve been used. The dynamite exploded, and O'Brien, plain- 
tiff's intestate, was killed, and Minor severely injured. Bachman, the 
gênerai foreman of défendant company, was présent up to a few 
minutes before the explosion, but did not interfère. He returned 
shortly before the explosion, but did not interfère. He saw the dan- 
gerous method in which the work was being donc. He had power to 
stop it. The court said: 

"The «xploslon was caused by the négligence of Minor In using a rod of 
steel instead of one of wood. This was the négligence of a fellow servant in 
the performance of a détail of the work." 

It then refers to the présence of Bachman, who was the alter ego 
of défendant, and continues: 

"Had Bachman, on discovering that Minor was doing the work in a dan- 
gerous manner, promptly Intervened, the accident would not hâve occurred, 
or had he even told the deceased, to whom he had prevlously said that there 
was no danger, that the work as then conducted was dangerous, the deceased 
might hâve fled from the danger, and, at least, the injury to him been 
avolded. The learned Appellate Division, whlle assuming that the jury might 
hâve found négligence on the part of Bachman, was of opinion that It was 
négligence in the performance of a duty by an operative In respect to a détail 
of the work, for which the master was not responsible, and cited Orispin v. 
Babbitt, 81 N. Y. 516, 37 Am. Rep. 521, and Cullen v. Norton, 126 N. X. 1, 20 
N. E. 905. We entertain a différent vlew. As already said, Bachman was 
the manager of the corporation, ând therefore Its alter ego. He was, for the 
purposes of this case, the master. The détail of the work, which was the 
servant's duty, was done in this case, not by him, but by Minor. In this re- 
spect the case radicaily difCers from those cited by the Appellate Division. 
It is the duty of the master to use reasonable carè to so conduct his business 
as not to subject servants to unnecessary danger In the prosecution of their 
work. * * * Ordinarily, so far as liability to his servants is concerned, 
that duty is perf ormed when he sélects compétent fello*' servants. But, when 
he sees that one servant is so negligently doing his work as to occasion dan- 
ger to a fellow servant, it is his duty to interpose, and direct that the work 
be properly done. Doing v. N. Y. Ont. & W. Ry. Co., 151 N. Y. 579, 45 N. E. 
1028 ; Dowd v. Same, 170 N. Y. 459, 63 N. E. 541." 

The court then holds défendant liable because of the négligence of 
Bachman, which it holds was defendant's négligence. Now, suppose 
that Bachman, instead of negligently allowing the work to proceed by 
that improper and dangerous method, or in that improper and danger- 



GAQNON V. KLAUDER-WELDON DTEIN6 MACH. CO. 487 

ous manner, had actually directed it to be donc in that way without 
warning of the danger, would the défendant company hâve been any 
the less liable? Clearly not. 

The point is that Evenden, the gênerai foreman, having ail the pow- 
er and authority described, represented the défendant, was its alter 
ego, and he, as the jury found, sent the unvented head to Gagnon, 
the plaintiiï, with the new rod to hâve it shrunk on by the heating pro- 
cess without any warning of the danger, or instructions as to what was 
to be done to avoid danger. While this was négligence on his part, of 
course, it was the act of the défendant, and négligence on its part. 
The duty of giving warning of dangers in an employment or instruc- 
tions as to such dangers and the proper methods of doing the work in 
order to avoid them and the duty of inspection are duties resting on 
the master and cannot be delegated so as to exonerate the master in 
case they are not performed. This is the law of the Suprême Court of 
the United States as well as of the state of New York. Simone v. 
Kirk, 173 N. Y. 7, 13, 14, 16, 65 N. E. 739, reversing 57 App. Div. 
461, 67 N. Y. Supp. 1019 ; Koehler v. New York Steam Company, 
183 N. Y. 1, 75 N. E. 538, reversing 93 App. Div. 612, 87 N. Y. Supp. 
1139. In Koehler v. New York Steam Company, supra, the court, at 
page 4 of 183 N. Y., page 539 of 75 N. E., said : 

"To Btate ît In a différent form, the court held that, although the évidence 
warranted the Jury in finding that a defectlve condition existed whlch could 
hâve been discovered by a careful inspection, yet the défendant was not lia- 
ble, since It had provided for an inspection by compétent employés. In this 
conclusion we think the leamed court below clearly erred. It bas become one 
of the axioms of négligence lavr that the duty of Inspection Is the master's 
duty, and one that cannot be delegated so as to relieve the master from re- 
sponsibility. If a servant perform this duty, he is the alter ego of the mas- 
ter and for any négligence in Its discharge the latter is Uable. ». • • 'Rea- 
sonable care involves proper inspection, and négligence in respect to It, In 
such cases as this, is the négligence of the master, and none the less so when 
the inspection is commltted to a servant.' The rule thus set forth is estab- 
lished by a long Une of cases In this court, of which we cite only a few. Bai- 
ley V. R., W. & O. R. R. Co., 139 N. T. 302, 34 N. E. 918 ; Durkin v. Sharp, 
88 N. Y. 225; Simone v. Kirk, 173 N, Y. 7, 13, 65 N. E. 739; Byrne v. East- 
mans Co., 163 N. Y. 461, 465, 57 N. Eî. 738 ; Eastland v. Clarke, 165 N. Y. 420, 
429, 59 N. B. 202, 70 L. R, A. 751." 

In Simone v. Kirk, supra, the court said, at pages 13, 14, and 16 of 
173 N. Y., pages 741, 742 of 65 N. E.: 

"Certain work is inherently dangerous, and yet the master bas the rlght to 
hire servants to do It. In such cases, bowever, unless the danger Is obvions 
to an ordinary observer, it is hls duty to glve them due warning, so that they 
may refuse to work If they do not wish to run the risk, and proper Instruc- 
tions so that if they enter upon the work they may be able to take care of 
themselves. Pantzar v. Tllly Poster Iron Mining Co., 99 N. Y. 368, 2 N. B. 
24 ; Benzlng v. Steinway & Sons, 101 N, Y. 547, 5 N. B. 449 ; McGovern v. 
Central Vermont R. R. Co., 123 N. Y. 280, 25 N. B. 373 ; Gates v. State of 
N. Y., 128 N. Y. 221, 226, 28 N. B. 373 ; Eastland v. Clarke, 165 N. Y. 420, 428, 
59 N. E. 202, 70 b. R, A. 751 ; Flnn v. Cassidy, 165 N. Y. 584, 59 N. B. 311, 53 
L. R. A. 877; Dowd v. N. Y., Ont & W. Ry. Co., 170 N. Y. 459, 63 N. E. 541. 
There is no complaint In this action as to want of care on the part of the de- 
fendants in furnishing suitable appliances for their servants to work with. 
The crucial question Is whether the défendants used due diligence to furnish 
a safe place, in so Inspectlng It so as to keep it reasonably safe, and in prop- 
erly warning the plaintifCs Intestate. Thèse duties were for the défendants 
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to discharge as masters, and they could not delegate them even to a compé- 
tent foreman wlthout belng responslble for the manner lu whlch they were 
perïormed. Whoever, In fact, performed or attempted to perform them, stood 
for the défendants as their alter ego, and what he did had the same effect In 
law as If they had done it In person. * * * He had the right to a rea- 
sonabiy safe place, in view of ail the circumstances, and to assume that the 
place fumished was reasonably safe when he began to work, or else due 
warning should hâve been given so that he could protect himself, or refuse to 
work. This was not done, and yet this was the work of the défendants, as 
masters, which the law does not permit them to delegate tof a foreman, unless 
the latter does it without négligence. When the foreman employed Simone 
and set him at work on that pile wlthout warning, it was the same In légal 
efCect as if one of the défendants in person had done it knowing of the dan- 
ger as it then existed." 

In thèse eases the doctrine of détails of the work and compétent 
foremen and employés was invoked and prevailed in the Appellate Di- 
vision, but was held by the Court of Appeals not to apply, for the rea- 
son the duty of the master to the servant injured had not been per- 
formed. In ail thèse cases there was négligence of the co-servant, 
or co-employé, or foreman, but this did not exonerate the master or 
employer for the reason the master's duty had not been performed. 
See the reasoning of Mr. Justice Brewer in B. & O. R. R. Co. v. 
Baugh, 149 U. S. 386-390,- 13 Sup. Ct. 914, 37 h. Ed. 772, and cases 
cited. Alaska Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 
43 X. Ed. 390, has no application hère, for the reason that there the 
"foreman or boss of a gang of men" under a gênerai manager of the 
Company who was in control did not represent the master, and the 
rules stated extend to methods or ways of doing the vii>ork. Says 
Thompson on Négligence, vol. 7 (2d Ed.) p. 313, § 4101 : 

"Where the work which a servant is set to do may be done in différent 
ways, one of which is daugerous whlle the other is safe, an employer is un- 
der the duty of instructiug his servant as to the safe method of doing the 
work." 

I do not need to say that the risk of this danger was one not as- 
sumed by Gagnon. The efnployé never assumes the risk of the négli- 
gence of the master. So; if injury results from the concurrent négli- 
gence of master and co-servant, the master is liable to the one injured. 
The jury waS rfepeatedly told that in this case the plaintifï could on- 
ly recover for the négligence of the défendant itself in failing to in- 
forra him of the danger ; in no event for the négligence of Evenden 
or Spore; that, if Spore took the piston head into the shop in dis- 
obedience of orders, or without orders, that plaintifï could not recover ; 
that plaintiff çould not recoVer unless they fûund Evenden directed the 
head to be taken. in to the blacksmith shop and the heating process 
used and information of thé danger not given in case Gagnon was ig* 
norant of it. This was repeated so many times that there was no mis- 
understanding. 

I think the évidence was sufficient to justify and require a submis- 
sion of this question of the orders given by Evenden to the jury. The 
credibility of Kehoe was for the jury. Spore was dead. Whether 
Kehoe was in that machine shop when Evenden and Spore took eut the 
old rod and had conversation as to the work and heard Evenden say 
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to Spore, "Be carefui when you take this out, and not let Sime," re- 
ferring to the plaintiff, "burn it," was for the jury to détermine. As 
nothing remained to be done except shape the new rod and put it in 
by some process, and the hydrauhc pressure process was not available, 
only the cold driving process and the heating process remained. The 
nut drawing process was ehminated. There was no necessity for 
taking the head to the shop for the driving process and no danger of 
burning in the driving process. Hence, in view of what Spore and 
Gagnon did, it was a fair inference that Evenden directed the head 
and new rod to be taken to the shop and united by the heating pro- 
cess. It is not presumed that Spore exceeded or violated his orders. 
I think the fair presumption is he acted within his orders. Evenden, 
as stated, testified that hé directed Spore to put in the rod cold in the 
machine shop and that facilities were there for doing it, but his credi- 
bihty on this point is questioned as witnesses say he said shortly after 

the explosion, "D n it, we forgot to tap* it," or words to that efïect. 

If he made thèse statements, they were inconsistent with his testimony 
on the trialthat he directed Spore to use the cold process, as no tap- 
ping is employed in that manner of putting in a new piston rod. The 
credibility of thèse witnesses was for the jury as was that of Evenden. 

As to the damages, there was no évidence that Gagnon ha's received 
less wages since his injury than he did before. He was out nothing. 
His wages were continued while laid up, and then he was given em- 
ployment by défendant and later by others at no less vidages than he had 
been receiving. But he suffered pain and permanent disfigurement of 
one hand. He lost two fingers and that part of the hand immediately 
below or behind them. His power to lift and handle things is inter- 
fered with and lessened. In some stations or businesses his earning 
power or ability to perform his duties would not be ïnterfered, with at 
ail ; in others it would be materially. .What his ftiture will demand of 
him cannot be foretold. As a mechanical blacksmith his ability to do 
work, handle things, is impaired. I do not think the jury was affected 
by passion or préjudice against corporations. They were carefully 
cautioned against this. While damages in such cases are largely dis- 
cretionary with a jury, still that discrétion is always within the control 
of the court. The pain and sufïering in this case was not of long con- 
tinuance, the disfigurement is confined to the one hand, the arm is 
not injured, the plaintiff can pick up and handle articles and handle ail 
ordinary tools. I am of the opinion that the damages were excessive, 
ail things considered, and that they should be reduced to $3,000. 

If the plaintiff files a stipulation within 20 days so reducing the dam- 
ages, the motion for a new trial is denied ; otherwise granted. 
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In re RINKER. 

(ÏHstrlct Court, M. D. Peimsylvanla. November 26, 1909.) 

No. 1,472, In Bankruptey. 

1. BANKEupTcy (§ 140*)— Propertt Passing to Tbustee— Peopeety Helii Dn- 

DER CONTRACT— LEASE OR CoNDITlONAL SALE. 

An instrument under which a cash register was delivered by the maker 
consisted of a printed form, with blanks, some of wbich were fllled in and 
otliers not It purported to be a lease, and bound tlie lessee to give his 
note, payable in installment.s, for the deelared value of the register, lésa 
certain paynients made and crédits glven, to secure the payment of rental 
to the same amount. It also provided that at the expiration of the lease, 
if its terms had been complied with, he should surrender the register in 
good condition aud receive back the amount pald, with the option of pur- 
chasing the register for such amount ; but no term for the lease was des- 
ignàted, the provision thçrefor In the form being left blank. Held that. 
without such term being fixed, the instrument was not a lease, and that 
the delivery of the register thereunder was not a bailment, but a condi- 
tional sale, which under the law of Pennsylvania was f raudule^lt as against 
creditors, and that the seller could not reclaim the property from the pur- 
chaser's trustée in bankruptcy ; the property being under levy on exécu- 
tion, wTiich was continued for the beneflt of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. % 140.*] 

2. Bankruptcy (§ 140*)— Property Passino to Trttstee— Attempt by Bank- 

BUPT to Reconvey Property to Seller. 

A sale of property under which it bas been delivered and partial pay- 
ments made on the price eannot be chauged into a lease, after the pur- 
chaser has become insolvent, so as to revest title in the seller as against 
the purchaser's creditors In bankruptcj'. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankrpitcy (§ 140*)— Property Passing to Trustée— Property Held Un- 

der Conibact— Lease ob Conditional Sale. 

A soda water apparatus was delivered to bankrupt under a contraet or 
•order which stated that It waS "sold" by an agent. It further stated the 
"priée" of the apparatus, that a crédit was to be allowed the bankrupt 
thereon of a certain sum on account of a secoudhand soda fountain, and 
then provided that the apparatus was leased to him for a term of three 
^'ears at a rental aggregatlng the remainder of the prlce, to be paid 
monthly. At the end of the lease he was to return the apparatus or to 
hâve the option to purchase it for $1. Held, that the transaction was a 
«onditional sale, and, being under exécution at the time, that the seller 
under the law of Pennsylvania could not reclaim the property from the 
bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

4. Sales (§ 5*) — Lease or Conditional Sale — Written Terms of Sale on 

Printed Blank. 

Where an order for certain specifled Ice cream apparatus was given, 
with distinct priées named for each pièce, on 30; 60. and 90 days' crédit, 
this eannot be regarded as other thaii a sale, which is iiot affected by the 
faet that it is written upon a blank form in which the party nominally 
agrées to lease the property for a specifled term of three moiiths at a total 
rent equal to the net price of the property. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 12; Dec. Dig. | 5.*] 

In the matter of Harry Rinker, bankrupt. On pétitions to reclaim 
property. Pétitions dismissed. 

•For other cases eee same topic & I number in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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C. C. Yetter and W. H. Rhawn, for claimants. 

Clinton Herring, A. W. Duy, and John G. Harman, opposed, 

ARCHBALD, District Judge. Thèse are pétitions by différent par- 
ties asking for the réclamation of certain articles of personal property 
in the possession of the bankrupt and comprising practically the whole 
of his estate, which are alleged to hâve been held by him on bailment. 
This property had ail been levied on by the sheriff on exécution against 
the bankrupt, before his bankruptcy, and the levy was directed by the 
court to be preserved for the benefit of the estate, the trustée Seing 
subrogated to the rights of the exécution creditor, so that, if held on 
conditional sale, as contended by the trustée, instead of on bailment, 
the property is to be treated as belonging to the bankrupt ; such sales 
in Pennsylvania being constructively fraudulent as to creditors. 

1. The first pétition is that with respect to the cash register. This 
register was ordered by the bankrupt September 23, 1908, at the solici- 
tation of an agent of the National Cash Register Company, the petition- 
ers, and the price — or, as it was expressed in the order, the value — was 
to be $620 ; it being arranged that the bankrupt should make a certain 
payment down and receive a crédit of $105 for an old machine which 
lie had on hand, which was to be taken in exchange, the rest to be taken 
care of in certain monthly installments. After making the bargain, 
however, he repented of it, doubting his ability to meet the deferred 
payments, and he tried to get out of it in conséquence, but was not al- 
lowed to. A few weeks later the cash register came, and after some 
demur was accepted by him, a cash payment of $40 being made Oc- 
tober 10, 1908, which, with the crédit allowed for the old machine, 
raised the amount to $145, leaving a balance of $475. Other payments 
were subsequently made to the amount of $60, but, not having been 
kept up, as called for by the agreement, on April 30, 1909, it was can- 
celed, and a new one entered into, by which it was, held at the time of 
the alias exécution. It may be conceded that the first arrangement con- 
stituted a bailment, it having been so decided, under the local law, with 
regard to a contract in ail respects similar, in National Cash Register 
Co. V. Shurber, 41 Pa. Super. Ct. 187 ; and so long as that arrange- 
ment continued the property, therefore, belonged to the petitioners. 
But this is denied as to the one which superseded it, which is asserted 
and relied on in thèse proceedings, and the question, therefore, is as to 
its character. The same printed form is used in both, but there are 
omissions in the second which are claimed to materially modify it. 

As will be seen by the contract, a copy of which is given in the mar- 
gin,i the value of the property was fixed as before at $630, on which 

1 City, Bloomsburg. County, Columbia, Pa. 
Date, 4/30, 1909. 
The National Cash Register Co., Daytou, Ohlo: 

Please ship to the undersigned at No Main Street, Bloomsburg City. 

Mailing Address, Main Street, Bloomsburg City, as soon as possible, one of 
your No. 562-6 F. E. Oak Registers, valued at .$620.00. Case to be 0. Dé- 
nominations of keys to be Spécial R^ister #652966 Delivered. This register 

to be used on the counter confg soda business, and we agrée to lease 

It from you for the term of months, for the rental of $415.00. We 
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$305 was credited, leavïiig $415, at which figure as rental the bajikrtrpt 
agreed to lease it. No term, however, was designated, the provision 
for this being left blank, and there being no other means by which to 
détermine it. And the mère agreement to lease, and the calling of 
this amount rental, did net necessarily give any such character to the 
arrangement. Farquhar v. McAlevy, 142 Pa. 333, 31 Atl. 811, 34 Am. 
St. Rep. 497; Morgan Electric Co. v. Brown, 193 Pa. 351, 44 Atl. 459 ; 
Kelly Road Roller Co. v. Spyker, 315 Pa. 332, 64 Atl. 546. A down 
payment of $30 was also called for, and evidently made, which reduced 
to $385 the amount for which the bankrupt was to be Hable, and a 
promissory note was given for this and made payable in twelve month- 
ly installments, eleven at $30 each and one of $55. This, without more, 
would make out a sale, a value or price being put on the property and a 
definite undertaking given for its payment ; and the only question is 
how far this is controlled by the othér provisions. , 

No term being fixed, and there being no way of arriving at it other- 
wise, the agreement to lease was absôlutely nugatory, and with it fell 
whatever depended upon it. It is true that there may be a bailment 
without provision for a term. Stiles v. Seaton, 300 Pa.:114, 49 Atl. 
774. But there certainly can be no lease unless a term is provided for. 

agrée to giye you our promissory note for .$385.00, payable in 12 montlily in- 
stallments, 11 of $30 each, and ,1 of $55, as collatéral security for tlie pay- 
ment of sald'rerital. 

We further agrée to pay i^Ou $30 fôrtîi^ltli, and $...... upon airival of 

register, as partial security; for' 'the fulfillment of tlils agreement. At:_the ex- 
piration of this lease, we agrée to surrender to yon the said cash register in 
good- condition, ypu to retnrn to ns the amount deposited with you as security 
as hereinbefore mentioned, prûvided the terms ot this lease hâve beeu com- 
plled with. 

,$105.00 allowed 8814—^59318— 
100.00 paid allowed. 

We are to hâve the option, after the expiration of this lease and after the 
surrender of said register, to purchase the same upon the payment to you of 
the amount deposited as partial security. 

It is expressly understood and agreed that In default of the payment of 
any installment of rental, or upon the issulng of any attachment, exécution, 
distress for rent or like process against us, or in the event of our becoming 
însolvent, or having a pétition in bankruptcy flled by or against us, the full 
amount of rent for the balance of said term shall become due and payable, 
and you may Immediately take possession of said register. 

You are authorized to date above mentioned note at such tinie as you may 
elect and to insert such date either prior to or after the exécution of such 
note. 

In case of refusai on our part to receive said register, or having received 
it, default is made In the payments above provided, we do hereby authorize 
and empower any attorney of any court of record In this state, or elsewbere, 
to appear for and enter judgment against us and to assess damages In the 
case of refusai to receive said register, in an amount equal to f orty per cent, 
of the value of sa,ld register as hereln expressed, which amount is considered 
and agreed upon by both parties hçreto as proper liquidated damages for such 
refusai, and in the case of default iïi' payment of any installment of rental, 
in an amount equal to the whole or any part unpaid under this agreement, 
whether the same shall be due ànd payable or not; and in either instance 
wlfch or without déclaration, with an ' attorney's fee of flfteen per cent, vflth 
costs, release of errors, and with waiver of right to Inquisition and appeal 
and of the benefit of ail appraisement, stay and exemption laws of tlils state. 
AU claims of représentation and verbal agreement not hereln embodied are 
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And with this eliminated, what is there on which a bailment of any 
kind can be predicated ? It is said that at the expiration of the arrange- 
ment it is agreed that the cash register shall be surrendered in good 
condition, upon which the amount deposited as security for the fulfill- 
ment of the agreement is to be returned to the bankrupt, or, at his op- 
tion, may be appUed in the purchase of the property, the amount at 
which it is held being thus taken care of . But "at the expiration of this 
lease" is the expression in the contract, and, there being no lease, there 
is nothing to fulfill this condition. It is trué that upon the nonpayment 
of the installments called for, as well as the happening of certain other 
adverse contingencies, there is a resulting forfeiture. But it is mani- 
fest that this is not the "expiration" which is so referred to, which con- 
templâtes the completion of the contract in due course, after full com- 
pliance with its terms,iand not the abrogation of it because of a breach. 
And neither is it the complète payment of the installments provided 
for, the only other contingency by which the arrangement is to come to 
an end ; it not being assumable that, having paid in this way, with the 
other crédits given, the full value of the property^ the bankrupt, in 
the same breath, was required to surrender it. There being nothing, 
therefore, on which the provision for a surrender can be made opera- 

also waived. Should the register get out of order, from ordinary use, any 
time within ,two years from the date of s.hipnient, you are quickly to repair 
same, gratis,' the underslgned paying transportation charges to and from the 
factory or nearest agency capable of making the neeessary repairs ; or if re- 
pairs are desiféd made where the register is located, the undersigned to pay 
the traveling expenses of repairman from and baek to your factory or near- 
est agençy. capable of making the neeessary repairs. Any repairs made with- 
out your consent, or contrary to yo<ir directions or those of your représenta- 
tives, wîll be at the expense and risk of the undersigned. Transportation 
charges from Dayton, Ohlo, to destination, and ail taxes and assessments on 
register, to be paid by the undersigned,' he also to bear whatever cost or ex- 
pense, if any, incurred in installing or setting up said register. 

Accepted May U-09 190 O. K. G. H. C. 

The National Cash Register Co. 
By Edw. H. Peifïer. Filed 

Harry Rinker. Mav 

13. 
(Sign hère) HariT Rinker, 

By 

[Indorsement on back of foregolng contract:] 
Draw through M. A. Kister. 
Bank of Willlamsport, Pa. 
Ship by Freight. 
Express. 
This order fllled with Register No. 652&86 Delivered. 

Ship Exchange Register tô 

This order eancels order dated Sept. 23/09, for this register. Crédit amt. 
paid to apply as part cash payment on this order. 

Cash, 30.00. 

Note blank dated 

Date 5/3. Time Rec'd 4 p. m. 
Customer Check No. 
Section 4 Per J. 
M. A. Kister, Willlamsport, Pa., Sales Agent. 
M. A. Kister, Closing Salesman. 

."\I. A. Kister, Salesman Credited. 
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tive, it cannot be relied on to make out a bailment. The fact is that, in 
using the blank-form of contract employed by this company, and fail- 
ing to fill out essential parts of it, a nondescript resuit bas been pro- 
duced, which it is difficult to characterize. As possibly explaining the 
lapses in it, it may be that the company was content to relax, in this 
way, the stringency of its ordinary arrangement, over one-third of the 
price having been paid, and to rely on the security for payment of 
the rest, which is otherwise provided for. But, however that may be, 
taking it as it reads, it is nôt a lease, nor any other kind of a bailment. 
The most that can be made out of it is that it is a sale upon condition, 
the property having been parted with to the bankrupt upon certain 
terms, upon compliance with which he was to be the owner, and it 
cannot, therefore, as against creditors, be reclaimed by the petitioners. 

2. Upon no possible basis can the claim of Yohn Bros, be sustained 
to the electric or penny-in-the-slot piano. This was sold outright and 
beyond question in July, 1907, by the claimants to the bankrupt for 
$634.50— that is to say, $600 for the piano itself, and $34.50 for the 
slot boxes — on which $34.50 was paid August 15, 1907, and a note for 
$600 given for the balance, which was renewed from time to time in 
decreasing amounts, until June 25, 1909, when it had been reduced to 
$447.50, when, the banknipt having got into financial difficulty, an ef- 
fort was made to recall what had been done, by taking from him a so- 
çalled lease, on which $15 was to be paid monthly. Assuming that the 
instrument which was so drawn up was in fact a lease, as it clearly was 
not, it was àltogether too late to modify the existing arrangement. It 
may hâve been good as between the parties ; but the bankrupt was not 
only seriously indebted, but was actually under levy on exécution in the 
hands of the sheriff, and the title by which he held the property could 
not be juggled with in the face of this, so as to hâve it possibly stand 
as a bailment. In re Poore (D. C.) 15 Am. Bankr. R. 409, 140 Fed. 
786. This is too plain for argument, and without stopping further 
over it, the pétition must be dismissed, 

3. The soda fountain is claimed by the Liquid Carbonic Company, 
and was delivered to the bankrupt July 1, 1908, under a writing, a copy 
of which appears in the margin." L,ike the one in the case of the 

2 Sold by Town, Bloomsburg. County, Columbla. State, Penna. No. 

Hawkins. East Main St. Street. July Ist, 1908. 

The Llquld Oarbonlc Ce, Chicago, ,111.:— Please ship to 

us at the above address, on or about 190. ., the foUowing Soda-Water 

Apparatus and other goods: 

Top: Name and Length, Kentucky 12'. Finish, "B." Helght, Reg. Fix- 

tures Dlsplay Stand, none. 

Remarljs 

Base: No.. Ref, , Finish, B. Length, 12'. Height, Reg. Location Port. 

Fountains . i . . . . Basing 

Remarlis 

Dispensing Counter: No. and Name, White Italian. Finish Height, 

Reg. Width, Reg. Basing Front Length, 14 ft. Return Length, 

X. Position Right or Left, X. 

Remarks: With four Onyx Pilasters with Bronze capltals & Corbels. 
Always accompany contract with sketch of counter and base deacriblng 
return fully. 
Base Slab, White Italian to fit base. 
Dispensing Slabs, White Italian to fit Counter. 
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cash register, supra, this started out witH an order with elaborate 
spécifications, giving the type of soda fountain desired, and describing 
its appointments ; the paper on its face at the same time stating that 
it is "sold by Hawkins" (an agent) ; the "price" being given at $3,227.- 
75, on which there is an allowance of $498.50 for a secondhand ap- 
paratus, turned over by the bankrupt, making the "net price," as it is 
said, $1,729.25. This the bankrupt agrées to lease from the claimants 
for the term of 36 months, for a total rental of $1,729.25, its full net 
value, a sight draft for $329.25 to be honored on receipt of the goods, 
the balance to be paid in monthly installments of $40. At the end of 
the term the property is to be surrendered by the bankrupt in good con- 

No. and Name, 428.2 Delvan Draft Stand Voltage for Flx- 

Rock, Glnger Aie, tdthla, Klsslngin, Seltzer, Vichy, 



Draft Stands: 

tures 

Congress, Deep 
Waukesha. 
2 Soda Drafts. 2 Minerai Drafts. 
1 Plain Water Drafts. 14 No. Syrup Pumps and Jara. 



Clieck 

tliose 

wanted. 



' Aprloot 
Blaclcberry 
Banaua 
Cream 
Claret 
Chocolaté 



Cherry 
Coca Cola 
CofEee 
Catawba 
Cream de Menthe 
Don't Care 



Dr. Pepper 

Ginger 

Grape Kola 

Lemon 

Nectar 

Maple 



Orange 

Peach 

Pine-apple 

Plain 

Raspberry 

Koot Béer. 



Sherbet 

Sarsaparllla 

Strawberry 

Vanilla 

Wlld Cherry 

Wlntergreen 

. Two Way- 



No., Type and Construction, Type "D.' 



Priées: 
Total Considération. . 
Less allowance for ) 
2nâ hand apparatus ) 



$2227.75 
498.50 



traders, Number and Length Connected T 

cock 

Oooler Chaml)ers: 
Syrup Bottle » 

Flavors. ) * 

Syrup Enelosures: No., Type and Construction, Type, "D" Marble. 
Workboard: Materlal, Facing — Describe fully. In two sections. One 3'S" 
G. S. Marble Faeed. Spécial Features and Bemarks. With Spécial Over- 
flow & Stralner, Dipper Well, Refuse Chute. 
Ice Cream Cabinets: No., Size and Con- 
struction. One 2*7" G. S. Marble Faced 
with overflow, Slide — Drawer. Re- 
marks: One Marble I. C. Cabinet to hold 
2-5 Gai. Cans. One marble I. C. Cabi- 
nets to hold 1-5 Gai. N. P. Towel 
Rail on Workboard. Complète outflt as 
shown in Pittsburg Show room. 
Description of Second-Hand Apparatus to 
Liquid. Name of Apparatus, 2 Nantuckets. 

ups No. Drafts 

The above second-hand apparatus is free from ail liens; and we agrée, at 
our own expense, to put the same in as good condition as poss.Ible, and pack 
and ship as directed by the said The Llquld Carbonic Company ; this being 
in addition to the money payments below mentloned. 

Ail of which we agrée to lease from you for the term of Thirty-slx months, 
for a total rental of Seventeen hundred twenty-nine s'/ioo Dollars ($1,729.25), 

to wit: $ on the signing hereof, and upon receipt or tender of goods, 

or bill of ladlng for the same, I wlll honor your slght draft, or other demand 
for $329.25 ; and the balance of said rental I agrée to pay in monthly install- 
ments, viz: $40.00 per month, for the 



Net Priée $1729.25 

be Taken in Exchange: Mfr., 
Variety Marble No. Syx- 



months of April, May, June, July, Au- 

gust and September. $40.00 per month, 

for the months of Oetober, November, 

December, January, Febniary and 

March, of each year untU the expiration of said term. Dellvery to be made 

(. 0, b. cars, Chicago, 111. We also agrée upon receipt or tender of goods or 



Accepted 
The Llquld Carbonic Company, 

By C. Haumfuss, Secretary. 
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■ iditidnliibuïJinay Be purchaséd by him ât His optîort upon paymerit bi the 
iutrther'siip of $1, on receipt bf whiéh a bill of sale is to be given, un- 
til whicli time tio title is to be taken as passing. The bankrupt further 
agrées not to sell the propefty or rèmove it from the place where it is 
set up ; and in default of payment, or on a breach of any of the condi- 
tions, the whole rent is to becotne due, and the claimarits are to bave 
the right to enter and remove: the'pïoperty without the aid of légal 
process. 'i , : ., • 

The transaction so consummatéd,:while thinly disguised as a lèase, 
with a definite term and a specified monthly rentaï, was so evidently 
a sale, put in this form in corder to make sure bf the piirchase money, 
that it is hardly worth while to argue it. Not only is the soda fountain 
declared to hâve been "soîd"'by the agent riamed, but the price is speci- 
fied, and a. crédit. allowedbysthe, old machine for nearly one-fourth of 

blU of lading for the same, to exécute and dellver proniissory notes, as col- 
latéral security for sald deferrêd pàyments of rental bearing interest f rôm 
datç at the rate of six per cent, pet annum. At the expiration of the terni of 

, this lease we agrée to surrender to you ail the property herein described, in 
•good condition, or, at our option, to purchase the same upon the further pay- 
ment to you of one dollar; upon Whieh payment you are to exécute and de- 
llver to ns a blU of sale covering said property. No title to said property to 
vest in us, ewôPt as lessee thftreof, until the exécution of sueh bill of sale. 

. We wlU, insure said property ,pronjptly, and keep the same fully insured, at 
bur own eipérisè, loss, if àny, payable to' you, as your interest piay appear; 
and will forwardto you the, poljeips .çovpring, same,. If we deiay insurins, 
you may at your ojption taUe out Insurance, and we will at once pay the premi- 
um. We wlil not sell said property nor remove the-samefrom the above ad- 
dress withou|„your consent. ,,, 

Should we.fail to, make said ili^osit, or to exécute said notes, or default In 
the payment rOf,tbe,;rent for any month .when the samefalls, due, or sell or 
attempt to sell, or remove said property without your consent, or fail to com- 
ply with the above Insurance provisions, then, or in either of said cases, the 
full amount Of rent for balance of term shall forthwitli become due. and pay- 
able, anything in said notes to the contrary notwlthstandlng. Should any 
sueh default be made, you, or your; agent or attorney, may without process 
of law, enter our premises, and take possession of and remove said property. 
If suit shall be brought for collection of any amount which may become due 
under this eontract, the beneflt of the exemption laws is hereby walved. 

There are no conditions or agreemeuts with your salesman, except those 
herein stated, and no claim will be made by us for any goods not specified 
herein. This order is subjeet to the approval of ïhe Liquid Oarbonic Com- 
pany. It is understood and agreed that The Liquid Carbonic Company is not 
responsible for delay or prévention çaused by acts of God, the public enemy, 
strikes or other causes beyond its control. The acceptance of the above goods, 
when delivered, is understood to constitutc a waiver of ail claims for damage, 
by reason of delay. It is understood that settlement will not be withheld on 
account of temporary delay in the shipment of articles not essentlal to the 
drawing of soda water or because of delay for any reason In the installation 
of said apparatus. 
Draw through, and malie notes , payable at Farmers National Bank, of 

Bloonisburg, Pa, Ship by. ........>.,. .i.. 

(Avold Unes requiring resliipmerit It possible). 
Keferences: Old Customer. 

Landlord's name, Wash Titman. (Signature) 

Address, Bloomsburg, Pa. Ilarry Elnker. 

. . (Please attaeh business 

card). 
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it. This crédit of $498.50, as it is to be noted, was a crédit on the 
gross priée, and not on the rental subsequently provided for, and this 
constituted a direct payment on account of the property, by which a 
definite interest was acquired, which the superadded arrangement for 
a lease was ineffective to quaHfy. The rental to be paid, also, is noth- 
ing mOre or less than the net price of the property, and with the créd- 
it previously given makes up the full gross value of it, for which, 
upon the basis of a lease, for the term named, there is no possible équiv- 
alent benefit. It is true that there is an agrecment to surrender the 
property at the end of the term, but this is accompanied with an option, 
by which the bankrupt has the right to buy and apply what has been 
paid, which the formality of a bill of sale and the payment of a dollar, 
without which no title is to pass, does not detract from. This provi- 
sion is a constituent part of the agreement and the ultimate aim of it; 
and the bankrupt being thus clothed from the outstart with the right 
to buy, at a specified price, on which a substantial crédit is in terms 
given, and the payment of the balance in certain installments being in 
effect prOvided for, a sale on condition is thus made out, regardless 
of what it may be denpminated in the writing, which as to creditors 
becomes a sale absoluté. The case is to be classed with Farquhar v. 
McAlevy, 142 Pa. 233, 31 Atl 811, 24 Am. St. Rep. 497, and Kelly 
Road Roller Co. v. Spyk«r, 215 Pa. 332, 64 Atl. 546, which sustains this 
view of it. See, alsô. In re Tice (D. C.) 15 Am. Bankr. Rep. 97, 139 
Fed. 52, and |n re Morris (D. C.) 19 Am. Bankr. Rep. 422, 156 Fed. 
597. Thepetitioners, therefore, are not entitled to reclaim the proper- 
ty, and the pétition must be dismissed, with costs. 

4. In Diëcember, 1907, the bankrupt obtained from the same parties,- 
upon a similar writing, a carbonator, for use in connection with the 
soda fountain which he then had, which was also "sold by Hawkins," 
the sarrie agent; the "price" being $240, and the. bankrupt agreeing to 
lease it for 19 months for that figure, $50 to be paid on receipt and the 
balance in monthly installments of $10. This agreement is identical 
in terms with the one for the soda fountain, and not to be distinguished 
frohi it. According to the conclusions reached in that connection, the 
attempt to reclaim must be similarly disposed of . 

5. The same fate also must attend the ice cream freezing apparatus, 
and for even stronger reasons. Except that a blank of the same form 
is utilized on which to put down the bargain, there is hardly the sem- 
blance of anything but a sale to be made out of the instrument as ex- 
ecuted. As there appears, through the instrumentality of the same 
sales agent, in November, 1908, an order was given for certain appa- 
ratus, which is specified as follows: 

1 # 813.1 I. c. Freezer. $ 70.(K) 

1 # 54 Creary I. Braker 54.0(1 

12 696.9 Tube 2.75 Si.OO 

12 884.9 Cans 1.60 19.20 

$170.20 
Less 5% 8.81 

$167.39 
174 F.— 32 
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; This .property the bankrupt agrées to lease for the term of three 
rnonths for a total rental of $167.39, the net price. And then, entirely 
disregarding the printed provisions of the blank, it is decjared, "Terms 
30, 60 & 90 days." This cannot bé wrested into anything but a sale 
for the price and upon the terms named, for failure tô pay which as so 
provided the claimants are not entitled to get back the property, but 
must look to the estate like other creditors. 

The pétition in each case is dismissed, at the cost of the respective 
petitioners. 



In re MONTELLO BRiqtC WORKS. 

(District Court, E. D. Pennsylvanla. Deeember 7, 1909.) 

No. 2,922. 

BANKRUPTCY (I 318*)— FOBEIGN COBPOEATIONS— DOING BUSINESS IN VIOLATION 

or Law— Validity of Contbacts— Cxaims. 

Where duebllls Issued by a bankrupt corporation for money lent it by 
a forelgn corporation were adjudged invalid in the hands of an assignée, 
and refused allowance agalnst the bankrupt estate on the ground that In 
lending the money the foreign corporation was dolng business in Pennsyl- 
vanla wlthout having registered as required by the state law, such cor- 
poration cannot prove the same Indebtedness as a claim agalnst the estate 
on the theory that, the duebllls belng vold, the lender is entitled to re- 
Gover on an Implled contra et as for money had and recelved; such cou- 
tracts belng equally wlthin the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 318.*] 

In the matter of the Montello Brick Works, bankrupt. On certifi- 
cate of référée concerning claim of United States Brick Company. 
Order disailowing claim affirmed. 

See, also, 163 Fed. 624. 

J. Howard Reber, Wellington M. Bertolet, and Duane, Morris & 
Heckscher, for creditors. 

Harry F. Kantner, for trustée. 

Isaac Hiester, for receiver United States Brick Co, 

J. B. McPHERSON, District Judge. The facts out of which the 
présent controversy arises are detailed in (D. C.) 163 Fed. 631, and in 
(C. C. A.) 173 Fed. 310, and need not be repeated now. It is enough 
to state, briefly, that thèse décisions rejected a claim presented byithe 
Colonial Trust Company of Reading,.the claim being founded, on due- 
bills that were given by the bankrupt to the United States Brick Com- 
pany for money loaned, and were assigned by the brick company to the 
trust company as collatéral security for certain bonds of the brick com- 
pany for which the trust company was trustée under a formai deed. 
The brick company is a Delaware corparation and had not registered in 

*For other cases see same toplc & § nximbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Pennsylvania as required by the laws of this commonwealth. Upon the 
facts disclosed by the testimony bearing upon the trust company's 
claim, it was held by the District Court that the brick company was 
"doing business" in Pennsylvania, and that the duebills were not le- 
gally enforceable either by the brick company or by the trust compa- 
ny, its assignée. This ruling was sustained by the Court of Appeals, 
whose décision was put distinctly upon the ground that the brick com- 
pany in advancing the money and taking the securities was doing busi- 
ness in Pennsylvania; Judge Buffington saying on behalf of the court; 

"If the Delaware company, in the advance of this money and the talsing 
of thèse notes, was doing business in the state of Pennsylvania, the claini was 
lightly refused." 

After stating and discussing the facts, the court concluded that the 
company was doing business within the commonwealth, giving the fol- 
lowing reasons for this conclusion : 

"It will thus appear this company was called into being to do local Pennsyl- 
vania worli. It had no purpose to exercise its charter povver elsewhere than lu 
that state, and it made no effort or pretense so to do. Bverythlng It did was 
a local act and in fulflllment of the local purpose for which it was created. 
Manlfestly ils sole purpose was to avold the reqùirements of the Pennsylvania 
laws in the Issue of bonds and doing the ânancing necessary to enable the 
local company to carry on the local opérations. Indeed, it ia clear it was a 
mère extra-Pennsylvanla agency called into being and locally utilized by a 
local company for the purpose of doing local work. On the part of the Mon- 
tello Brick; Works, whlle It was a case of fadt per alium, it was none the less 
a case of facit per se, and, viewed from the latter standpoint, it is clear that 
ail its opérations were, as they were at ail times Intended they should be, a 
doing of business in Pennsylvania. Judged from the intent of ail parties con- 
cerned, and flnding such Intent emphasized by every proven act, we are clear 
the undoubted purpose of every one eoncerned was to hâve this company do 
business in Pennsylvania. Whatever its powers were to act elsewhere is 
quite apart from the présent inquiry as to what it actually dld in Pennsyl- 
vania. It Is to be Judged by the things it bas done hère, and not by those it 
bas left undone elsewhere." 

After the trust company's claim had been rejected by the District 
Court, insolvency proceedings were begun against the brick company, 
and a receiver was appointed on July 27, 1908 ; this being the date also 
on which the trust company's appeal from the rejection of its claim was 
allowed by the District Court. The receiver knew of the appeal, but 
made no effort to take part therein, although the argument was not had 
until March 33, 1909. Instead of becoming a party to that record, he 
waited until December 7, 1908, three days before the expiration of the 
year within which claims could be filed against the bankrupt estate of 
the Montello Brick Works, and then presented his claim as receiver, 
averring: That the Montello Company "was, at and before the fil- 
ing of said pétition (in bankruptcy), and still is, truly indebted to said 
(United States Brick Company) in the sum of $266,500, with lawful 
interest to the day of the date hereof ; that the considération of said 
debt is as foUows: Money loaned from time to time between March 
31, 1905, and April 14, 1906, amounting as above stated to $366,500, 
with lawful interest to the day of the date hereof." He also averred. 
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that the brick company "has not, nor has any person by its order, or to 
the knowledge or belief of said déponent, for its use, had or received 
any manner of security for said debt whatever, and that no note has 
been received for said debt"; but when he came to make proof of the 
claim (on September 17, 1909, after the décision of the Court of Ap- 
peals), it appeared that the transaction was precisely the same as had 
already been passed upon by the District Court, and that he had mere- 
ly adopted a device to secure a second hearing in case the Court of Ap- 
peals should sustain the.rejection of the claim that had been presented 
by the trust company. This is plainly shown by the oflfer of proof that 
was made by the receiver (Ref eree's Report, p. 26) : 

"On belialf of the claim of Robert Penington, receiver of the United States 
Brick Company, \ve ofter in évidence proof of claim flled with the référée hy 
the Colonial Trust Conipany upon an assignment of certain duebills executed 
by ;the Montello Brick Works and delivèred to the United States Briek Com- 
pany and by the United States Brick Company assigned to the. Colonial Trust 
Company to be held under the ternis of a deed of trust dated December 21, 
1904, togéthei- with the original duebills described in said proof of clâim and 
in the possession of the Colonial Trust Company and a copy of said deedof 
trust, ànd alsô ail the proeeedings relating to said proof of claim whereln said 
proof of elalm was disallowed for the reasoû that the said transactions were a 
doing of business by the United States Brick Company, a Delaware corporation, 
In Pennsylvania without having complied with the act of April 22, 1874. Also 
proeeedings in the Court ofChanceryofDêiaware and in the court ofcommon 
pleas bf Bèrks county whereby Robert Penln,gton was appolnted receiver of 
thfti United States Brick Company.' 

"We claim that, éinoé an action does not lie upon the said' dtiebllte' or upon 
the cbntract thereby evidenced or under which they were given, the présent 
clairn can be enforcedto recover the mOnéS'S of the United States Brick Com- 
pany had and received by the Montello Brick Works under said unenforceable 
eontraets." 

I do notthink that much discussion is requîred to show that the 
claim cannot be maintained, and that the référée was right in rejecting 
it. As sufïiciently appears, the Court of Appeals held the duebills to 
be unenforceable, because the brick company had been unlawfully 
doing business in Pennsylvania, and because the duebills had been giv- 
en irt: the course of such business. The giving of the dUebills was in 
itself a matter of no importance. They were mère pièces of paper, and 
if they had evidenced no other transaction than their own exécution 
they would bave been worthless against the creditors of the' Montello 
Company. But (until the Pennsylvania statutes were invoked) they 
were not worthless. They represented loans of money, and it was this 
passing of actual cash that gave them value. Essentially therefore 
the trust company's claim was made upon thèse loans, of which the 
duebills were merely the 'évidences ; and, when the duebills were de- 
clared invalid for the reasons already referred to, it was not the pièces 
of paper that were thus stigmatized, but it was the loans that lay be- 
hind them. Indeed, the duebills themselves contained ho express prom- 
ise to repay the loans. They simply déclare that : 

"There Is due and payable to the United States Brick Company $——, for 
moneys advanced to this companjr by said United States Brick Company, with 
Interest froni this date." 
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In strictness therefore the daim of the trust compauy rested, not 
upon the express promise, but upon the implied promise, of the Mon- 
tello Company, growing out of the fact that the brick company had 
advanced the money in question. As the claim of the receiver rests 
also upon the same impUed promise, and upon nothing else, the ques- 
tion has been adjudicated, and the judgment binds the receiver as well 
as the brick company, because the brick company was in privity with 
the trust company, and the receiver has no higher right than his in- 
solvent. 

A few words more may perhaps be permitted in référence to the 
case of Delaware Construction Co. v. Pass. Ry. Co., 204 Pa. 22, 53 
Atl. 533, cited by the Court of Appeals in support of its ruHng. That 
décision is authority for the proposition that, since the brick company 
was doing business in Pennsylvania without having complied vifith the 
statutes relating to registration, no right of action would arise in its 
favor out of a loan of money made in the course of such business, 
whether the promise of repayment was express or implied. In the 
Delaware company's case it appeared that a foreign corporation came 
into Pennsylvania and did business hère without registration, employ- 
ing capital and laborers in building a railway— that being a business 
for which the company was chartered — and the court held that it could 
not recover from the railway company for labor and materials fur- 
nished during the progress of the work. The construction company 
had filed a creditor's bill to compel payment of its claim from the prop- 
erty of the railway company, and also from the uncollected subscrip- 
tions to its capital stock; and, although the bill did not awer an ex- 
press contract (as appears from the opinion of Judge Scott in the court 
below) it did disclose, as a basis for the action, an implied contract to 
pay for the work and the materials f urnished, But recovery even upon 
the implied contract was forbidden; the Suprême Court saying: 

"The effect given by our décisions to tlie act of April 22, 1874 (P. L. 108) is 
to proliibit a recovery by a foreign corporation on a contract made In viola- 
tion of the provisions of the statute. * * * This act has been liberally con- 
strued, and Isolated transactions between a foreigu corporation and citiKens 
of this State hâve been held not to corne within its prohibition, and only such 
corporations as bave entered this state by their agents and proseeuted their 
ordinary business hère hâve been eonsidered as 'doing business' in violation 
of the act. * * * This subject, as well as that of tUe liability of the 
plaintifC to recover in a proceeding that discloses as its only basis the for- 
bidden contract, * * * hâve been fully and ably dlscussed by the learned 
judge, and nothing can profltably be added to what is so well said in the 
opinion filed. * * * ïhe purpose of the act is- to bring foreign corporations 
doing business in this state within the reach of légal process. Thia purpose 
is not accoinplished by a registration of the corporation at the pleasure of its 
officers, or when it may be to their interest to appeal to our courts. The act 
is for the protection of those with whoni it does business or to whom it may 
incur liability by its wrongful acts, and nothing short of a registration before 
the contract that it seeks to enforce is made can give it a right of action. 
Any other construction of the act would violate Its plain words and wholly 
defeat its object by afifording protection to the corporation and denying it to 
the irablic." 

Other reasons why the présent claim cannot be successfully main- 
tained are presented in the briefs of opposing counsel, but I do not 
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think they need be referred to. In my opinion the receiver's position 
should not be upheld. To allow it to succeed would resuit in nulli- 
fying the Pennsylvania statute. If the receiver's contention should 
prevail, a foreign corporation need pay no attention to the state law, 
for a promise to pay can always be implied from the doing of work 
or the advancing of money, and the corporation will be wholly indif- 
fèrent whether it recovers on such a promise or on a contract that 
may happen to be express. The chief reliance of the receiver seems 
to be upon a metaphysical subtlety — that "wherç a contract is void, 
money paid under it may be recovered as money had and recèived, 
for the title does not pass." It is no doubt true that this refànement 
has sometimes been usefully employed to prevent an unconscionable 
resuit, but it has no place in such a situation as is now presented, 
where the public policy of a sovereign state has been violated — delib- 
erately violated, as the Court of Appeals has declared — and the of- 
fender is seeking to escape the just conséquences of his act. If the 
attempt under considération should succeed, the sta tûtes of Pennsyl- 
vania commanding the registration of foreign corporations will be a 
subject for dérision, rather than for wholesome respect. 
The referee's rejection of the claim is affirmed. 



BESWICK V. DORRIS et al. 

(Circuit Court, N. D. Califomla. Deeember 2, 1009.) 

No. 14,687. 

1. PlEADING (S 8*)— CONCLTTSlbNS— Fbaud. 

À credltor's blll to set aside a conveyance of real estate by the debtor 
as fraudulent must set out facts tending to establlsh the alleged fraud, 
and not merely charge It as a légal conclusion. 

[Ed. Note, — For other cases, see Pleadlng, Cent. Dlg. § 28% ; Dec. Dig. 
J 8 ;* Fraudulent Conveyances, Cent. Dlg. § 773.] 

2. Feaudulent Conveyances (§ 249*)— Right to RKLiEr— Lâches. 

A credltor's blll to set aslde a conveyance made by the judgment debtors 
nearly elght years before It was filed, which shows that complainant's debt 
was then due, that judgment was not obtalned thereon untU nearly flve 
years afterward, and the présent suit instltuted just wlthln the three 
years allowed thereafter by the state statute of limitations, Is subject to 
demurrer, on the ground of lâches, unless It allèges facts In excuse of the 
delay. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dlg. §§ 
735-737; Dec. Dlg. § 249.*] 

3. Fbaudulent Conveyances (| 241*) — Actions i— Conditions Précèdent — 

liEVY OP Execution. 

Uiidèr the rulè that a credltor's suit cannot be malntalned by a Judg- 
ment créditer tO subject real estate ôf the debtor held by a third person 
on a secret trust for hlm until an unsuccessful attempt has been made to 
reach the property by au exécution, and Code CIv. Proc. Cal. § 688, which 

*For other cases see same topic & § ntjmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe<) 
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makes such property subject to levy, wlthout which no lien attaches to It, 
the cteditor must make such levy before he can maintaln his suit in equity. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. $ 
720 ; Dec. Dig. § 241.*] 

4. BxECUTORs ASD Administratous (§ 431*)— ACTIONS— CONDITIONS Pbecedenï 

— îiXIlAUSTION OF LEGAL ReMEDY. 

Under Code Civ. Proc. Cal. U 1589, l.")90. providing that where the estate 
of a décèdent is insufficient to pay his délits, and he has in liis lifetime 
conveyed real estate in fraud of his creditors, his exécuter or adminis- 
trator shall by order of the court, made on application of the creditor and 
the givitiK of security for oot<ts, if required, commence and prosecute any 
proper action to recover sntli property, a creditor is required to make such 
application to the court before he is entitled to himself briug suit to re- 
cover the property. 

[Éd. Note. — For other cases, see Executors and Admiuistrators, Cent. 
Dig. § 1C64; Dec. Dig. § 431.*] 

3. Fraudulent Conveyances (S 2.55*) — Actions— Parties— Défendants. 

To a creditor's suit to set aside a conveyance as fraudulent, alleged to 
hâve been made by the judgment debtors through a third party as a mère 
agent or conduit, such .iudgnient debtors are necessary parties. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. § 
748 ; Dec. Dig. § 255.*] 

In Equity. Suit by Richard Beswick against W. J. Dorris and P. 

5. Dorris. On demurrer to amended bill. Demurrer sustained. 

Bourdette & Bacon, Chas. W. Slack, and R. S. Taylor, for com- 
plaînant. 

Dinkelspiel & Schlesinger, James R. Tapscott, and Bert Schlesing- 
er, for défendants. 

VAN FLEET, District Judge. The amended bill in this case is de- 
fective in certain respects which require that the demurrer thereto 
be sustained, and its defects may be briefly pointed out. 

1. In the first place, the bill is wanting in substantive facts to war- 
rant the interférence of a court of equity. It seeks to hâve set aside 
a conveyance to the défendants of certain real estate upon the ground 
that it was made in fraud of the rights of complainant as a creditor 
of the défendants' grantors. The transaction counted upon is, in sub- 
stance, as alleged, that Presley A. Dorris and Carlos J. Dorris, the 
uncles of the défendants, being then indebted to complainant in a large 
sum evidenced by their promissory note, in June, 1900, entered into 
an arrangement with one Jérôme Churchill, to whom they were like- 
wise indebted, whereby they conveyed to Churchill in a settlement then 
had with him the property in suit, with other real estate, of which 
they were the owners, and as a resuit of which settlement it was 
agreed that the first-mentioned property should belong to and be the 
property of Churchill's grantors freed of ail claim by Churchill, but 
with the understanding that instead of said property being reconvey- 
ed to them it should be conveyed by Churchill to their nephews, the 
défendants. 

*For other cases see same topic & § mumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



504 174 FEDERAL BBPOETBE. 

It îs alleged: 

"That thereupon, and in pursuance of the sald agreement, the said Jérôme 
Chùrohill, on the 29tli day of Juue, A. D. 1900, did convey to the dofendjiuts 
herein the real property hereinafter partleularly described, and the détend- 
ants ever since hâve been and now are in possession thereof ; that no consid- 
ération for the said conveyance passed f roui the défendants or either of them 
to the said Jérôme Churchill." 

, And it is alle^ed: That the said agreement with Churchill, and the 

'.conveyances and each of them, made in pursuance thereof, were made 
and entered into by the parties thereto, and each of them, with the 
willful purpose and intent to hinder and delay the collection of the 
sum due complainant on the promissory note mentioned, and to de- 
fratid him of ail the said sum; that the property so conveyed was 
and is of the value of $50,000; and that there is no other property 
owned or possessed by either the estate of Presley A. Dorris (since 
deceased), or the said Carlos J. Dorris, out of which complainant's 
judgment, based upon saidjti'qté, can be sâtisfied. 

Thèse facts coristitutethe gravamen of complainant's cause of ac- 
tion, and it is at once apparent that they do not afïord a suiïicient pred- 
icate of fraud as against either the défendants or their grantors. 

. It is true that it is averred that the transaction was had to hinder 
and delay the complainant in thè collection of his note and to defraud 
him of his debt; but, standing alone, this averment is no more than 
the conclusion or characterization of the pleader. It must be sup- 
ported by |:angible facts tending to show fraud, and those facts must 
be fully stated. No such facts are stated. It is alleged that no con- 
sidération passed from the défendants to Churchill ; but this is ob- 
viously immaterial. Under the averments of the bill Churchill had 
no interest in the transaction as between his grantors and the de- 
fendants. The équitable title to the pfoperty was in his grantors for 
whom he held the bald légal title. He was theref ore a mère inter- 
mediary without interest — a naked trustée to convey that légal title. 

, He had nothing for which the deïendants were called upon to pay him 
a considération. It might be material that a considération should 
hâve passed from the défendants to their uncles, the original grantors; 
but as to that the bill is silent, and, in the absence of the fact being 
negatived, it will be presumed' that a full and adéquate considération 
was paid by défendants to the làtter. It is not alleged other than by 
inferencè that the défendants had any knowledge of or participation 
in the original agreement or arrangement between Churchill and his 
grantors whereby the legai title was passed to the former, or that 
they had any knowledge of the rights of complainant ; and mère im- 
plications do not subserve the office of direct averment. Nor is it in 
any manner alleged that at the time of the transaction with Churchill 
and the conveyance by the latter his grantors did not hâve property 
other than that conveyed amply sufficient to meet the demand of 
complainant. The only allégation in that regard is that they had 
not at the time complainant obtained his judgment, and hâve not now, 
any other property out of which complainant's judgment can be sat- 
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îsfied. For ail that appears therefore, except for the gênerai aver- 
ment of a fraudulent purpose, the transaction may hâve been an en- 
tirely innocent one and had in the most perfect good faith. 

In this respect therefore the bill is wholly insufficient. 

2. The bill is also obnoxious to the objection of lâches. The al- 
leged fraudulent conveyance was made on June 39, 1900, and, as no 
concealment is alleged or want of knpwledge on the part of com- 
plainant, he knew of the fact on that date. It is true that complain- 
ant was not in a position to attack the transfer until he had estab- 
lished his demand at law by reducing it to judgment ; but his note 
was at that time long past due, and he did not commence his action 
thereon until February 28, 1901, and his judgment was not obtained 
until March 23, 1905. No sufïicient facts are alleged to show dili- 
gence on the part of complainant in prosecuting his claim to judg- 
ment. It is alleged that pending the action one of the défendants, 
Presley A. Dorris, died, and the necessary steps had to be taken to 
continue the action against his estate ; but this occurred in 1903, and 
nothing further is alleged to accotmt for the long lapse intervening 
those steps and bringing the action to a conclusion. 

In Donaldson v. Jacobitz, 67 Kan. 344, 73 Pac. 846, an action of 
very similar purpose and character, it is said: 

"With regard to tlie second point raised by plaintiff in error, tliat tlie 
strttute of limitations did not begin to run until the clalm was placed in ,1udg- 
ment, it is sufïicient to say tbat, while the présent action could not hâve been 
l)egun until a judgment had been obtained (TayJor v. Lander, Gl Kan. .588, 60 
Pac. 320), the case falls within the rule that one cannot Indefinitely post[)one 
the runnlng of the statute of limitations by delay in taliing some preliminary 
action incumbent upon him. Bank v. King, 60 Kan. 733. 57 Pac. &52, and 
cases cited; Mickel v. Walraven, 92 lowa, 423, 60 N. W. 633; Stubblefleld v. 
Gadd, 112 lowa, 681, 84 N. W. 917. As soon as Jacobitz had notice of the 
fraud (which in légal effect was when the deed was filed for record), or, at 
ail events, as soon thereafter as the then existing note matured, he could hâve 
paid the debt and begnn action against Donaldson for repaynient. Probably 
the statute would hâve been suspended between the beginning of the action 
and the rendition of judgment, provideil the action had been diligently prose- 
cuted ; but a failure to begin such proceeding for more than two years resulted 
in a complète bar against the action to set aside the deed." 

Moreover, while complainant obtained judgment on his note in 
March, 1905, the présent action was not commenced until February 
29, 1908. While this was barely within the period of the statute 
of the State within which complainant could legally maintain the ac- 
tion, it does not obviate the présent objection. It is not sufifîcient 
that complainant show merely that he is within his strict légal rights. 
The very purpose of coming into a court of equity is that those rights 
are not adéquate for his relief. Where it is disclosed that any con- 
sidérable delay intervened between the ripening of his demand and 
its assertion, he must allège facts that reasonably account for such 
delay upon grounds other than that of neglect or acquiescence. The 
rule applicable to such cases is aptly stated in Kleinclaus v. Dutard, 
147 Cal. 345, 249, 250, 81 Pac. 516, where it is said: 

"Following the maxim tbat equity aids the vigilant, and not those who slum- 
l:('r on their rights, it has been universally declared that only conscience, good 
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faith, and reasonabJe diligence can call a court of equity into actlvity, and 
that, ,entlrely independent of any statutory period of limitations, stale de- 
mands wlll nqt be aided where the claimant bas slept upon hls rlglits for so 
long a time and under such circumstances as to uiake it inéquitable ta enter 
upon an inquiry as to the valldity tliereof. Where such is the condition, the 
demand is, in a court of equity, barred by lâches. As has of ten been sald, there 
Is no artlflcial rule as to the lapse of time or circumstances which will justlfy 
the application of the doctrine. • * * ittherefore de volves on one seeklug 
the aid of a court of equity, in a case of thls character, where the complalnt 
shows great lapse of time without the assertion of any claim, and long-con- 
tinued aêqulescence In acts hostile to the clalm, to allège In his complalnt the 
circumstances showing good faith and reasouable diligence on his part. The 
complalnt will be coustrued most strongly against the pleader, and, if cir- 
cumstances that might excuse the delay are not alleged, It will be presumed 
that they do not exist. See: Bell v. Hudson. 7.^ Cal. 289, 14 Pac. 791, 2 Am. 
St. Rep. 791 ; Badger v. Badger, 2 Wall. 87, 95, 17 L. Ed. 836." 

While.that was a case of an express trust, the principles announced 
are quite as pertinent hère. 

3. In this connection I think the bill also fails to show that the 
complainant has exhausted his remedy at law for the realization of 
his demand. It is alleged that in July, 1907, a writ of exécution was 
issued on complainant's judgment directed to the marshal of the dis- 
trict, and that on August 9, 1907, "it was duly returned wholly un- 
satisfied." It is not alleged that the writ was levied on the property 
involved or any interest therein, and the presumption there fore is that 
it was not. The équitable title to this property was at that time, and 
still is, if the thëory of the bill be correct, in Presley A. Dorris, or his 
estate, and Carlos J. Dorris presumptively, nothing appearing to the 
contrary, in equal undivided interests; the défendants merely hold- 
ing the légal title thereto in trust for their benêfit or that of their 
creditors. This being so, the interest of Carlos J. Dorris was sub- 
ject to levy under the statute of this state, which renders ail real 
property of the judgment debtor, or any interest therein, subject 
to exécution (Code Civ. Proc. Cal. § 688) ; and until such levy the 
property is not afïected by the exécution, and no lien attaches. 

In Jones v. Green et al., 1 Wall. 330, 17 L. Ed. 553, it is held that 
a bill in equity will not lie on behalf of judgment creditors to sub- 
ject real property of their debtor, held by a third party upon a secret 
trust for him, to the satisfaction of their judgment until a fruitless 
attempt has been made for its collection by exécution at law, and it 
is said: 

"A court of equity exercises its jurlsdiction in favor of a judgment créditer 
only when the remedy afforded him at law is ineffeetual to reach the property 
of the debtor, or the enforcement of the légal remedy is obstructed by some 
incumbranee upon the debtor's property, or some fraudulent transter of it. 
• * • In the second case the équitable relief sought rests upon the fact 
that the exécution has issued and a spécifie lien has been aequired upon the 
property of the debtor by its levy, but that the obstruction interposed prevents 
a sale of the property at a fair valuation. It is to remove the obstruction, and 
thus enable the créditer to obtain a fuU price for the property, that the suit 
is brought." 

The averments of the bill do not show a compliance with this re- 
quirement. 
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As to the interest of Preslev A. Dorris, or his estate, the complain- 
ant's rights were différent. That défendant having died pending ac- 
tion on the note, the judgment was made to run against his estate, 
to be paid "in the due course of administration." As to this interest 
therefore the complainant could not hâve exécution. The property be- 
ing in the custody of the probate court, it was not subject to levy or 
forced sale. Code Civ. Proc. Cal. § 1504. Byers v. McAuIey, 149 U. 
S. 608, 13 Sup. et. 906, 37 L. Ed. 867. But complainant was afford- 
ed a remedy at law to reach this interest, and the bill fails to disclose 
that he has exhausted that remedy. Section 1589, Code Civ. Proc. 
Cal., so far as pertinent hère, provides as follows : 

"Where there is a deflciency of assets In the liands of an executor or ad- 
inini'strator, and when the décèdent, in his lifetlme, has conveyed any real 
estate, or any rights or interests therein, with intent to defraud his creditors, 
* * * the executor or administnitor must commence and prosecute to final 
judgment any proper action for the recovery of the sarae ; and may recover for 
the beneflt of the creditor ail such real estate so frauduleutly conveyed." 

Section 1590 of the same Code provides that the executor or admin- 
îstrator is only bound to bring such action on application of a cred- 
itor, "who must pay such part of the costs and expenses of the suit, 
or give such security to the executor or administrator therefor, as the 
court, or a judge thereof, shall direct." 

Reading thèse two sections in conjunction, it will be seen that 
the application to hâve such an action brought by the représentative 
of the estate must be made to the court, and an order procured di- 
recting the suit to be brought; and this is the interprétation which 
has been put upon those provisions. Mesmer v. Jenkins, 61 Cal. 151 ; 
Emmons v. Barton, 109 Cal. 663, 42 Pac. 303. Complainant did not 
pursue this course. He allèges that: 

"Prier to the commencement of this action, your orator demanded of the 
said Roland D. Dorris, administrator aforesaid of the estate of Presley A. 
Dorris, deceased, that he commence and prosecute to final judgment a proper 
action for the recovery of the real property herein mentioned as having been 
conveyed to the said Jérôme Churchill, for the beneflt of the credltors of the 
estate of the said Presley A. Dorris, deceased, and at the time of the said 
demand offered to pay ail of the costs and expenses of the said suit" ; but that 
the administrator "neglected and refused, and still neglects and refuses, to 
commence or prosecute such an action." 

This was not the équivalent of the course requîred by the statute. 
Complainant should hâve made his application to the court, and upon 
proper représentation the administrator could hâve been required to 
bring the action. The allégation shows no more than a mère person- 
al demand upon the administrator, and does not disclose that the mat- 
ter was ever brought to the attention of the court. 

Whether the remedy thus afforded by the statute is exclusive of 
the right of the creditor to sue in any event is left in some doubt by 
the décisions of the Suprême Court of the state. Hills v. Sherwood, 
48 Cal. 386 ; Ohm v. Superior Court, 85 Cal. 545, 36 Pac. 244, 20 Am. 
St. Rep. 245 ; Mesmer v. Jenkins and Emmons v. Barton, supra. And 
see: Herrlich v. Kaufmann, 99 Cal. 271, 33 Pac. 857, 37 Am. St. 
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■Rep. 50; Freeman on Executions, ■§ 394. But, however tliis may be,. 
r think that where, as hère, tlie creditor confessedly brings the action 
in behalf ci ail the creditors of the estate to cover the property into 
the hànds bf the administrator and be disposed of in the regular course 
of administration, the court having the estate in its keeping should 
be given the opportunity to say whether the action shall be brought 
by the représentative of that estate before the creditor is at liberty to 
pursue an alternative remedy. 

4. I think, moreover, that, in the circumstances shadowed forth 
in this bill, if it is to be maintained, not only Carlos J. Dorris, the 
surviving grantor, but the représentative of the estate of Presley A. 
Dorris, the deceased grantor, are necessary parties défendant. They 
were the real grantors of défendants, Churchill being a mère instru- 
ment, and they hâve a right to be heard. 

For the reasons suggested, the demurrer must be sustained, and it 
is so ordered. 



UNITED STATES v. McLEOD et al. (two cases). 

SAME V. CARSON et al. 

(Circuit Court, D. Oregon. November 28, 1909.) 

Nos. 2,773-2,775. 

Public Lands (§ 120*) — Suit by United States fok Cancellation of Pat- 
ents—Patents TO FlcTiTioas Grantbes. 

Patents to laiids Lssued by the Uand Department to fictitlous graiitees 
on forged and frauduleii homestead applications and proofs convey no 
title, and the United States is entitled to their cancellation, even as 
against a purehaser in good falth, for value, and without notice, who ac- 
quiïèd «apparent title tlirough forged conveyances. 

[Ed. Noté:---For other cases, see Public Lands, Cent. Dig. §§ 332-335 ; 
Dec. Di^.' § 120.*] 

In Equity. Suits by the United States against G. B. McLeod and 
James E. Warwick,- against G. B. McLeod and William H. Watkins, 
and against Samuel L. Carson and G. B. McLeod. The cases were 
Consolidated for trial. Decree for complainant in each case. 

John McCourt, Dist. Atty., for the United States. 
C. W. & G. C. Fulton, for défendant McLeod. 

BEAN, District Judge. Thèse are three suits to cancel patents of 
the United States for lands in Lane county, Or,, dated in 1901, and 
purporting to hâve been issued to persons by the names of James E. 
Warwick, William H. Watkins, ana Samuel L. Carson, upon proof 
of settlement and cultivation under the homestead law. They pré- 
sent substantially the same facts and were tried together. 

It is clearly shown by the testimony that there were no such persons 

*Por other cases see same topic & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as Warwick, Watkîns, or Carson, and that there was no settlement, 
résidence, or cultivation by any person on any of the land described in 
the patents referred to. The homestead papers upon which the patents 
were issued were ail fraudulently prepared by Miss Marie L. Ware, 
United States commissioner, at the request, and by the suggestion, and 
with the assistance of S. A. D. Puter, Horace G. McKinley, and others. 
The method of procédure was as follows : The names Warwick and 
Watkins were signed to applications, affidavits, and final proof papers 
in blank by Puter, and the name Carson signed to like papers by Lau- 
rence Hickey, Puter's brother-in-law. The homestead applications, 
affidavits of claimants, and other necessary papers were thereafter 
filled ont by Miss Ware, and, after attaching her jurât thereto, she 
forwarded the same, together with notices of intention to make final 
proof before her, giving the names of fîctitious witnesses, to the 
United States land office at Roseburg, accompanied by the necessary 
fées, which were furnished by Puter and his associâtes. The papers 
being regular and fair upon their face, the land office thereupon di- 
rected that notice of intention to make final proof be given, as re- 
quired by law, and at the time specified therein the final proof papers 
were filled ont by Miss Ware and the other parties in the names of the 
fictitious applicants and witnesses, and, after being certified to by her, 
were forwarded to the land office, and in due time patents issued there- 
on in the names of the fictitious applicants. 

At the time the f raudulent homestead papers were signed, the names 
of Warwick and Watkins were signed by Puter to deeds in blank, and 
the name of Carson signed to a similar instrument by Hickey. After 
the final certificates had been issued, thèse deeds were filled out with 
a description of the property, and the name of Emma L,. Watson in- 
serted as grantee. The deeds ail purported to hâve been executed be- 
fore Puter as a notary public. The property was subsequently con- 
veyed by Mrs. Watson to Woodford, who in turn conveyed it to the 
défendant McLeod, who, it is admitted by the govérnment, was a pur- 
chaser in good faith, for value, and without notice of the f raud. 

The only question for décision is whether, under the facts stated, 
the title to the land ever passed from the govérnment. If it did, the 
défendant should prevail, under the décision in Colorado Coal & Iron 
Co. V. United States, 123 U. S. 307, 8 Sup. Ct. 131, 31 L. Ed. 182. 
But, if the title did not pass, the plaintiff is entitled to a decree, within 
the rule laid down in Moffat v. United States, 112 U. S. 24, 5 Sup. Ct. 
10, 28 L. Ed. 623. 

I am unable to distinguish this case upon its facts from the Moffat 
Case. In this and in the Mofïat Case the homestead papers upon which 
the patent issued were wholly fraudulent. No real persons actually 
appeared before the United States commissioner as settlers or witness- 
es, either under their true or assumed names. The applicants and wit- 
nesses were pure myths, and the fictitious names were adopted by 
Miss Ware, Puter, McKinley, and their associâtes to accompHsh their 
fraudulent purpose. The patents issued in the names of such fictitious 
persons were, as stated by Mr. Justice Field in the Mofïat Case, "no 
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more than a déclaration that the government thereby conveys the prop- 
erty to no one," and no title could be secured under a conveyance in 
ihe name of such grantees. 

The contention that Puter and Hickey were the real homestead ap- 
plicants, under the assumed names of Warwick, Watkins, and Carson, 
finds no substantial support in the testimony. Neither of thèse parties 
ever attempted or assumed to make application for the land as set- 
tiers thereon. They were simply engaged in the scheme of manufac- 
turing false and spurious homestead papers and proofs, using the 
names Warwick, Watkins, and Carson as a convenient method of ac- 
complishing their unlawful purpose, but with no intention themselves 
of assuming the attitude of applicants under the homestead laws. 

A decree will therefore be entered in favor of the plaintiff. 



UNITED STATES v. McOLURE et al. 

(Circuit Court, D. Oregou. November 28, 1909.) 

Ptjbuc Lands (§ 49*) — Stjix by United States to Cancel Patent— Jubis- 

DICTION. 

The tender t» the Land Department by the holder of the record title 
to land within a forest réservation of a qultclalm deed to such land, to be 
exchanged for outslde land under Act June 4, 1897, c. 2, 30 Stat. 30 (U. 
S. Comp. St. 1901, p. 1541), does not vest title thereto in the United 
States until the deed is accepted and the exchange approved, nor does 
such tender deprlve a court of jurisdiction of a suit by the United States 
to cancel the patent to such land for fraud; the Land Department hav- 
ing no power to détermine such question. 
[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 49.* 
Jurisdiction of fédéral courts In suits under public land laws, see note 
to Bailey v. Mosher, 11 0. 0. A. 314.] 

In Equity. Suit by the United States against Helen A. McClure, 
Charles W. McClure, John J. Rupp; trustée under the will of Williams 
C. McClure, deceased, Jethro G. Mitchell, L,eory Brooks, Robert B. 
Montagne, and Horace G. McKinley. Decree for complainant. 

John McCourt, U. S. Dist. Atty. 
Platt & Platt, for défendants. 

BEAN, District Judge. This is a suit to set aside a patent to land 
in the Cascade Forest Réservation, on the ground that it was issued to 
a fictitioMS person upon false and fraudulent homestead papers, pre- 
pared in the office of the county clerk of Linn county, by Robert Mon- 
tague, deputy clerk, and Horace G. McKinley. The bill allèges that, 
after the issuance of the patent, Montagne made or caused to be made 
a deed in the name of the fictitious patentée to one Otterson, who was 
also a fictitious person, and afterwards executed a pretended deed in 
the name of Otterson, purporting to convey the land to one Garland ; 
that Garland subsequently made a deed of relinquishment to the gov- 
ernment, and caused the same to be recorded, and, based thereon, ap- 

*For other cases see same topic & § numbkk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plied to sélect, in lieu ôf the land described in the patent, other vacant 
public lands in Polk county, but that thé deed bas not been accepted 
or the lieu sélection approved by the Land Department ; that thereafter 
the défendants became the owners by proper mesne conveyances of 
Garland's interest in the selected lands and the lands offered in ex- 
change therefor. 

The bill states facts which, if true, entitle the complainant to the 
relief sought (Moffat v. U. S., 112 U. S. 34, 5 Sup. Gt. 10, 28 L. Ed. 
623, and United States v. McLeod, 174 Fed. 508, just decided), unless 
Garland's deed of relinquishment precludes the government from main- 
taining this suit. It is claimed that vvhen Garland made and recorded 
his deed, and tendered it to the Land Department in exchange for other 
lands, the title vested in the government, and that the validity of such 
title and the right to make a lieu sélection is to be determined by the 
Land Department, and not by the courts. I do not so understand the 
effect of the transaction, or the jurisdiction of the Land Department. 
It is provided bv Act June 4, 1897, c. 2, § 1, 30 Stat. 36 (U. S. Comp. 
St: 1901, p. 1541): 

"That in cases in which a tract covered by an uuperfected bona Me daim 
or by a patent is ineluded within the limits of a ptiblic forest réservation, 
the settler or owner thereof may, if he desires to do so, relinqulsh the tract 
to the government, and may sélect in lieu thereof a tract of vacant land open 
to settlement, not exceedlng in area the tract covered by his claini or patent." 

No method of procédure for efifecting the exchange is provided by 
law. The gênerai administration of the forestry réservation acts, how- 
ever, and the adjudication of the varions questions arising therein, 
are vested in the Land Department. It bas the power and authority 
to adopt, and bas adopted, rules and régulations governing the procé- 
dure in relinquishing lands within a réservation, and the sélection of 
other lands in lieu thereof, of which the courts will take judicial knowl- 
edge. Cosmos v. Gray Eagle, 190 U. S. 301, 23 Sup. Ct. (i«J3, 47 L. 
Ed. 1064. 

By the rules and régulations as so formulated, one desiring to re- 
linqulsh lands and sélect other lands in lieu thereof, where final certif- 
icate or patent bas issued, is required to make a quitclaim deed to the 
United States for the land offered in exchange, hâve it recorded in the 
proper county, and file the same, accompanied by an abstract of title, 
duly authenticated, showing a chain of title from the government back 
to the United States, to the property oiïered, in the local land office, 
and at the same time designate the particular tract which he desires in 
lieu of that relinquished. 30 Land Dec. Dep. Int. p. 180, rule 16 ; Wil- 
liam S. Tevis, 29 Land Dec. Dep. Int. p. 575. 

But the title does not pass to the land offered in exchange until the 
deed is accepted. The mère exécution and recording of a deed and 
the tender thereof vests no title in the government. Until the deed and 
title are examined and approved, it is a mère assertion by the appli- 
cant of his title and right to make the sélection. Cosmos v. Gray Eagle, 
supra ; C. W. Clarke, 32 Land Dec. Dep. Int. 233 ; W. E. Moses Land 
Scrip & Realty Co., 34 Land Dec. Dep. Int. 4G0. But the équitable, 
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if not the légal, title remains in him., The deed and, tender thereof 
amounts to nothing more than ap offer by the owner tp exçhange one 
tract of land for another, and the title does: not pass to.either party un- 
til the exchange is eiïected. Until the deed is accepted, the owner of 
the land offered in exchange retains title thereto, either légal or équita- 
ble, and the I^and Department has no authority to détermine the validi- 
ty of the title ofïered, if it is détective, or there is some adverse claim 
thereto. H. H. Goetjen, 33 Land Dec. Dep. Int. 209. Ail it can do 
in such a case is to refuse to accept the deed and make the exchange. 
Its jurisdiction over the matter, so far as the title is concerned, ends 
when it ascertains that there is a defect or irregularity therein. Its 
duty is to then reject the deed, leaving the controverted question of 
title to be determined in some appropriate proceeding in a tribunal 
having jurisdiction thereof, This rule is not affected, or the jurisdic- 
tion of the Land Department extended, by the fact that the alleged 
defect in the title is connected with the issuance of the original patent 
by the government. The Land Department has no authority to revoke 
or cancel a patent. After a patent for public lands is once issued and 
delivered to and accepted by the grantee, ail control of the executive 
departments over the title ceases. The patent can be set aside or va- 
cated only in a bill in chancery brought by the United States in some 
court having jurisdiction. Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 
848. 

I çonçlude, therefore, that the Garland deed of relinquishment did 
not vestthe title in the government, or confer upon the Land Depart- 
ment authority to détermine the question whether the patent for such 
land was procured by f raud, and the demurrer should bè overruled. 
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VIRGINIA PASSBNGEB & POWER CO. et al. v. LANB BROS. CO. 
(Circuit Court of Appeals, Fourth Circuit. December 15, 1909.) 

No. 910. 

1. STKEET RaILROADS (§ 54*)— MORTGAGES— ImPEOVEMENT EXPENSES—l'IilOBITY 

OF LIEN. 

A Street railroad mortgagee, in accepting his securlty, inipliedly agreed 
that the current debts of tbe niortgagor iiicurred in tlie ordiuary course 
of business should be pald from the current receipts before tlie mortgagee 
liad any claim on the income. and that the income ont of whieh the mort- 
gagee vvas entltled to be pald was the net iucome after deducting from the 
gross earnings for necessary operating and managing expenses, proper 
equipment, and usef ul improvements. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; Dec. 
Dig. § 54.*] 

2. Street Railroads (§ 54*)— Mortgaqes— Improvements- 

An electrlc raiiway and light company contraeted with claimant for the 
Improvement of a water power to be used instead of steam at one of its 
plants, where the equipment was old, unreliable, and liable to break down. 
The contract provided for monthly paynients in "current funds," and prior 
to the corporation's Insolvency paynients had been made from the gênerai 
Income and charged to "construction work." Receivers havlng been ap- 
pointed for the corporation, they were ordered to continue the work on 
their représentation that a failure of the steam plant would stop ail the 
Street cars on certain of the Unes and throw one of the towns in darkness, 
and that a completion of the water power would amount to a considérable 
annual saving in operating expenses. When the receiver was appointed, 
the current income was more than sufficient to pay current expenses and 
the monthly payments under the contract, and the receivers pald the 
claimant for the work done after their appolntment. Helih that the work 
was not new construction, but a permanent improvement, and hence the 
contractors were entitled to payment of the indebtedness incurred and un- 
pald prior to the appolntment of receivers as a preferred claim as against 
mortgagees. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; 
Dec. Dig. § 54.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

Suit by the Equitable Trust Company of New York, as trustée, and 
another, against the Virginia Passenger & Power Company, for the 
foreclosure of certain mortgages issued to the trustées, in which Eane 
Bros. Company intervened for the allowance of a balance due on an im- 
provement contract as a preferred claim. From a judgment allow- 
ing the claim of préférence, the power company and the trustées ap- 
peal. Affirmed. 

Eppa Hunton, Jr. (Munford, Hunton, Williams & Anderson, on the 
brief), for appellants. 

David H. Êeake and Thomas S. Martin (D. H. & Walter Leake, on 
the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY, 
District Judge. 

♦For other cases see same tqpic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
174 F.— 33 
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BRAWLEY, District Judge. In the case above stated, which was 
for thé foreclosure of certain mortgages to the trustées therein named, 
Lane Bros. Company filed its intervening pétition, alleging that it en- 
tered into a contract with the Virginia Passenger & Power Company 
August 15, 1903, to widen and deepen the Appomattox Canal on the 
Southern bank and near to the Appomattox river, in Dinwiddie county,. 
Va., by excavating and removing earth and rock and performing the 
work incident thereto. This work was undertaken in order to produce 
power by water instead of by steam at the Petersburg plant, which 
was at that time a very old one, equipped with old machinery, the relia- 
ble life of whicli was passed. The intervening pétition and the cause 
generally was referred to the Honorable A. L. Holladay, spécial mas- 
ter, who took the testimony, heard arguments, and filed an elaborate 
report. It appears that after the contract of August 15, 1903, was 
made, Lane Bros. Company proceeded diligently with the work, until 
stopped by the appointment of the receivers July 16, 1904. The work 
was to be done under the direction and supervision of thfe engineer of 
the power company, who was to make monthly approximate estimâtes 
of ail work done and materials furnished under the contract, and 
monthly payments by the terms of the contract were to be made in 
"current funds." The funds received from the current earnings of 
the Virginia Passenger & Power Company, and funds derived from 
other sources, were ail put together, and payments to Lane Bros. Com- 
pany and other operating expenses generally were paid out of that 
fund ; the work being charged on the books of the company as "con- 
struction work." The claim under considération was for the month 
immediately preceding the appointment of the receivers. On July 23, 
1904, the receivers filed their pétition, earnestly recommending that 
they be authorized to enter into a contract with Lane Bros. Company 
for the continuance and completion of this work, with letters from the 
gênerai manager and chief engineer of the Virginia Passenger & 
Power Company, setting forth in détail the reasons why the work 
should be completed, stating, among other things : 

That "the Petersburg Steam Plant Is a Very old one, equipped for the most 
part wi,th old machinery, that has passed Its perlod of rellable life, that it was 
liable to be shut down at any moment, from causes beyond the control of 
those operating the plant, or that eould be remedled by ordlnary, or even 
extraordinary, repairs, and that the shutting down or serlous disablement of 
this plant would stop ail the cars in Petersburg, throw the town into dark- 
ness, and prevent the opération of the Rlchmond & Petersburg Line, and that 
there would be a considérable savlng in the annual operating expenses after. 
its completion." 

And the court thereupon entered an order authorizing the contract 
for the completion of this work, recognizing that it was "to the best 
interest of the property that a contract should be immediately entered 
into." The character of this work is set forth in the report of the 
spécial master, an uncommonly able and careful lawyer, as follows : 

"That the worli of widening aud deepening the npper Appomattox Canal 
was essentlally necessary to enable the Virginia Passenger & Power Company 
to operate its railway Unes as a continuing business ; that the latter com- 
pany would hâve failed in its duty (a) to the public, (b) its mortgagees, and (c) 
its stocliholders, If it had neglected to make the improvements coutemplated in 
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Its contract of August 15, 1903, wlth Lane Bros. Company ; that said ludebted- 
ness of the Virginia Passenger & Power Company to Lane Bros. Company 
constltuted a part of the necessary curreut operating expenses of the Virginia 
Passenger & Power Company as a transportation Company wliicli sliould bave 
been pald ont of its current receipts ; that Lane Bros. Company are entitled 
to an équitable lien upon tbe Income and revenue of the Virginia Passenger 
& Power Company, superior to ail mortgages, to the full extent of their said 
claim ; that said Ineome and revenue subséquent to July 16, 1904, when a re- 
ceiver was appointed, hâve been more than sufflcient to pay ail current oper- 
ating expenses and said indebtedness." 

The spécial master further reported that Lane Bros. Company was 
entitled to a mechanic's lien under the statutes of the state of Virginia. 
The court, upon hearing the exceptions to the report, held that the 
petitioners are entitled to an équitable lien to the amount o£ their debt, 
payable out of the income derived from the opération of the property 
over and above current expenses, and superior to ail mortgage indebt- 
edness existing against the same ; the income and revenue from the 
opération of the property since the appointment of the receivers being 
largely more than sufficient to pay the expenses incident thereto. Hav- 
ing reached this conclusion, it did not consider it necessary to pass 
upon the validity of the mechanic's lien reported in favor of the peti- 
tioners. In its opinion the court says : 

"The actual service performed by the petitioners In digging the canal, as 
well as the supplies charged for In connection therewith, for which the claim 
is made, was something necessary In furtheranee of the more effective and 
eeonomlcal opération of the existing plant owned and operated by the de- 
fendants as a public service corporation, and a useful Improvement thereof. 
No new or independent electric light or power plant was established or rall- 
way constructed, but the défendant in its business of the opération of its 
Unes ot Street railway, and In furnlshing light and power to the clty of Peters- 
l>urg and the surrounding country, found it could do the work more effec- 
tlvely and economically by enlarging, improvlng, and increaslng Its plant, and, 
havlng concluded so to do, the petitioners were employed and engaged on the 
work at the time of the appointment of the receivers hereln, and they now ask 
payment for labor and materlals fumlshed within 30 days of the receiver- 
ship. The court's receivers, when appointed, employed the petitioners to com- 
plète the work then unflnished, paying them for what was done • for the 
receivers, and subsequently, after further work in the same, proceeded to use 
the canal and the same bas since that time and Is now being so used, oper- 
ated, and conducted by the receivers of the court in this cause in furnlshlng 
light and power necessary in the conduct of its business." 

A decree for $18,747.59, with interest thereon from July 16, 1904, 
was thereupon entered, payable out of the income and revenue arising 
from the opération of the Virginia Passenger & Power Company since 
the appointment of the receivers, and the same was declared to be an 
équitable lien superior to ail mortgage indebtedness ; this being the 
amount due for work done and materials supplied during the month 
immediately anterior to the appointment of the receivers. The total 
amount payable under the contract with Lane Bros. Company on ac- 
count of this work was something over $300,000. The mortgage in- 
debtedness consisted of two mortgages, one for $15,000,000, and one 
for $1,000,000. 

The question made by this appeal is whether indebtedness incurred 
in the circumstances stated falls within the exceptional class in which 
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' preferential payments may be allowed, for it îs the exception, and 
net the rule, that priority of liens secured by mortgage can be dis- 
placed. The courts bave laid down no inflexible rule that governs in 
ail cases, but, beginning with Fosdick v. Schall, 99 U. S. 235, 25 L. 
Ed. 339, the Suprême Court has in numerous cases stated the govern- 
ing principle. Many of thèse cases are reviewed in Southern Railway 
V. Carnegie Steel Company, 176 U. S. 257, 20 Sup! Ct. 347, 44 L. Ed. 
458, and Gregg v. Met. Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 
49 L,. Ed. 717, is one of the last that has been brought to our attention. 
The principle seems to be this : That every railroad mortgagee, in 
accepting his security, impliedly agrées that the current debts made in 
the ordinary course of business shall be paid f rom the current receipts 
before he has any claim on the income; that the income out of which 
he is entitled to be paid is the net income obtained by deducting from 
the gross earnings what is required for necessary operating and man- 
aging expenses, proper equipment, and useful improvements. In a cer- 
tain limited class of cases such preferential payments bave been allowed 
out of the corpus, but thèse caseS need not be considered, as hère the 
income from current receipts is more than ample for the payment of 
this claim. One of the foundations of the principle is that the public 
interest requires that a railroad must be kept a "going concern." It 
does not dépend, therefore, upon the diversion, or even upon the exist- 
ence of income. No definite period of time within which such prefer- 
ential claims may accrue has been fixed; but, recognizing that there 
must be some limitation, a period of six months before tbe appoint- 
ment of the receivers has been generally accepted as reasonable. This 
difïerentiates this case from that considered by the court in Lacka- 
wanna Co. v. Farmers' Loan Co., 176 U. S. 298, 20 Sup. Ct. 363, 40 E. 
Ed. 475, delivered at the sameterm at which the Carnegie Case was 
decided, upon which case the appellants lay much stress. In the 
Eackawanna Case there was an unusually large purchase of rails, which 
had been delivered long before the railroad company had made any 
default in the payment of interest, about 16 months before the com- 
pany's property was put into the hands of a receiver, and about five 
and a half years before the appointment of the receiver in that cause. 
Then, as says the court: 

"There is the circumstance that the Laekawahna Company, dnring the nego- 
tiatious resulting in the exécution of reuewal notes, under the second contract 
for rails, demanded and received coliateral secui-ity to a large amount Irom 
the railroad company; the circumstance tendlng to show that It did not re- 
gard itself as entitled to an équitable claim upoii the net earnirtgs in préfér- 
ence to mortgage creditors, but relied upon the gênerai crédit of the railroad 
company," 

The contract with tbe Lane Bros. Company was that the monthly 
înstallments were to be paid in "current funds," and payments were 
actually made as a part of the operating expenses, out of a fund de- 
rived in part from current earnings, and in part from other sources. 
As a matter of bookkeeping, payments made on this account were 
charged to construction account, and appellants contend that work for 
new construction does not fall within the principle above stat^'-' that 
preferential payments are allowed on account of operating^ ':;ii: -.',-! -es, 
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citing Haie v. Frost, 99 U. S. 389, 25 L. Ed. 419. That case was de- 
cided at the same term with Fosdick v. Schall ; the Chief Justice, who 
delivered the opinion in the leading case, announcing in a short opin- 
ion that it is governed by Fosdick v. Schall. Haie & Co. had two ac- 
counts, one for supplies for the machinery department, and one for 
material for construction purposes. As to the first, preferential pay- 
ment was allowed ; as to the second, the court says : 

"There is nothing in the case to show any spécial equities in their favor in 
respect to that part of their account which is for material for construction 
purijoses." 

The précise nature of this account is not stated in the report of the 
case. It may hâve been proper for the company, as a matter of book- 
keeping, to charge this improvement to construction account, but it 
is plain that the indebtedness incurred was for the permanent improve- 
ment of the mortgaged property. It was not a new construction in 
the sensé that the building of a new railroad, or the building of a new 
plant, would be, but was, as said by the judge below, "something nec- 
essary in furtherance of the more effective and economical opération 
of the existing plant." The précise nature, character, and object of 
the work appears from the report of the receivers, and the testimony 
of the gênerai manager. The receivers recommended its completion 
as "absolutely essential." The gênerai manager reported that: 

"The steam plant at Petersburg was liable to be shut down at any moment 
from causes beyond the control of those operating the plant, or that could 
be remedied by ordinary or even extraordinary repairs, and that the shutting 
down or serious disablement of that plant would stop ail the cars in Peters- 
burg, throw the town in darkness, and prevent the opération of the Richmond 
& Petersburg Line." 

That the receivers and the gênerai manager of the company con- 
sidered that the completion of the work upon the canal was absolutely 
essential to keeping the company a "going concern" is evidenced by 
their acts, and that the court which had the responsibility of protect- 
ing the property and its bondholders was impressed by its necessity is 
shown by its orders, among the first entered after the appointment of 
the receivers. If that be so, how can it be justly claimed that the work 
donc by the petitioners during the month immediately preceding the 
appointment of the receivers was not of equal necessity? No ques- 
tion was made as to the propriety and legality of the orders of the 
court made after the appointment of the receivers, directing the con- 
tinuance of this work, and providing for payment for the same eut 
of the current earnings, and for the issue of receivers' certificates, and 
it appears from the testimony that Mr. Gould, who was the chief 
owner and controUed the bonds and stock of the Virginia Passenger & 
Power Company, assented to the same and became the purchaser of 
the receivers' certificates issued therefor. 

The Suprême Court, in affirming the judgment of this court in the 
Carnegie Case, supra, allowing a preferential lien for rails purchased 
shortly before the receivership, referring to the circumstance that the 
court, after the appointment of the receivers, directed the purchase of 
additional rails, uses this languâge ; 
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"It Is apparent that the purchase of new steel rails whlle the rallroad» 
were In possession of recelvers were made In the ordlnary course of business, 
and were properly chargeable upon and payable eut of current receipts In 
préférence to the clalms of mortgage creditors. In every substantlal aense 
the expenses thus Incurred were operating expenses. They were Incurred In 
the Interest of mortgage creditors. • • • Why should a différent rule be 
applled to the contracts made with the Carnegie Company shortly before the 
appointment of recelvers in the Clyde suit; the original contract being for 
only 2,500 tons and the last for only 1,656 tons? Is It to be sald that the 
contract for 2,000 tons of steel rails and the contract for 2,500 tons made by 
the recelvers In the foreclosure suit created debts of a preferential charaeter, 
whlle contracts made by the raiiroad company of exactly the same kind short- 
ly before the appointment of recelvers for 2,500 and 1.650 tons of steel rails 
could not under any clrcumstances become a preferential debt chargeable 
upon the current receipts? * * * It is évident that the Carnegie rails 
purchased shortly before the recelvers In the Clyde suit were appointed — the 
rails hère in question — were obtained for the same reason that induced the 
subséquent purchases by the recelvers. No one will say that the use of thèse 
rails did not add dlrectly to the value of thèse securities of mortgage credit- 
ors. Within the reason of the ruie adverted to, the debts contracted wlth the 
Carnegie Company were as much current debts In the ordlnary course of 
the business of the raiiroad company as were the debts contracted by the re- 
celvers under the order of the court when they purchased new rails to put 
the road In a safe condition. • • * Is it to be sald that such expenses 
Incurred by the receivers were preferential debts, but that debts incurred by 
the raiiroad company shortly prior to the receivership for rails needed to lieep 
Its road in a safe condition for use are not of that class?" 

The testimony shows that the payments made to Lane Bros. Com- 
pany up to the time of the appointment of the receivers were made as 
ordinary operating expenses, and there are no circumstances tending 
to show that the intervening petitioners relied upon the gênerai crédit 
of the Virginia Passenger & Power Company, or took any other se- 
curity, or had any other expectation than that they were to be paid out 
of the current receipts. 

The judgment of the court below is affirmed. 



VAN IDERSTINB t. NATIONAL DISCOUNT CO. 
(Circuit Court of Appeals, Second Circuit December 7, 1909.) 

No. 79. 

1. Appkai. akd EJbrob (Î 1000*) — Review — Genebài, Veedict — Equitablï Ac- 

tions. 

While fédéral District Courts may obtaln gênerai verdicts In equlty 
causes from jurors for thelr guidance, such verdicts, without spécial flnd- 
Ings of fact, are of little assistance to the court on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. H 3925- 
S927; Dec. Dig. i 1000.*] 

2. Appeal and Eerob (S 990*) — EîguiTT Cattses— Bbvibw or Evidence. 

On appeal from a decree In equlty, the appellate court must weigh the 
évidence and détermine whether, on such évidence, the decree is right 

[Ed. Note. — For other cases, see Appeal and Eiror, Cent Dlg. § 3898; 
Dec Di^ § 900.*] 

*ToT other caseï Ke >affi« toplc A i kumesb lu D«c. & Am. Cigs, 1907 to data, A Rep'r Indexes 
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3. Bankeuptcy (§ 180*) — Fbaudulent Oonveyance— Eléments. 

In order that a conveyanee by a bankriipt shall be fraudiilent wlthin 
Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. mi (U. S. Comp. St. 1901, 
p. 3449), provldlng that ail conveyances made by the banlirupt witliin 
four months prior to the filing of the pétition wlth Intent to hinder, de- 
lay, or defraud his creditors, or any of them, shall be void except as to 
purehasers In good falth and for a fair considération, the bankrupt niust 
hâve an intent to hinder, delay, and defraud creditors, and there mur.t 
havé been a want of good faith on the part of the transférée. 

[Ed. Note. — For other cases, see Bankniptey, Cent. Dig. § 252; Dec. 
Dig. § 180.*] 

4. Bankbuptcy (§ 180*) — Fraudtjlent Conveyances — Tbansfeb op Ac- 

COUNTS. 

Where a bankriipt, wlth knowledge of insolvency, asslgned certain ac- 
counts to seeure advanees from défendant, and at once used the nioney 
so obtained to pay favored creditca-s, the transaction, while eonstituting 
a préférence, contalned no élément indicating an intent to defraud ex- 
cept inferentially by the making of a preferentlal payment, and was 
therefore not a fraudulent transfer prohiblted by Bankr. Act July 1, 
18»*, c. 541, § 67e, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 252; Dec. 
Dig. § 180.*] 

5. Bankruptcy (§§ 159, 175*) — Tbansfers — Pbefebbntial and Fbaudulekt 

ÏBANSPEES DiSTINGUlSHED. 

A "préférence" and a "fraudulent transfer" of a hankrupt's assets, 
wlthin the bankrupt act, are not the same. In a preferential transfer, 
the fraud Is technieal, and consisting in the infraction of the rule of 
equal distribution among ail creditors, which it is the policy of the court 
to enforee when ail cannot be fully paid ; while in a "fraudulent trans- 
fer" the fraud is actual, in that the bankrupt has secured an advantage 
for himself out of what, In law, should belong to his creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 247 ; Dec. 
Dig. §i 159, 175. •] 

6. Banketiptoy (§ 182") — Fbacdulent Conveyances— Notice to Grantee. 

Wliere a bankrupt, while Insolvent, transferred certain merchandise ac- 
eounts to défendant in order to ralse money to pay favored creditors, the 
fact that the bankrupt deslred to obtain advancements on his accounts, 
and that in order to do so he acceded to onerous and oppressive terms 
exacted by the lender, did not show that the lender bad knowledge of tlie 
hankrupt's Insolvency and that the transfer was a fraud on the banU- 
rnpt's creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 255; Dec. 
Dig. § 182.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Robert Van Iderstine, as trustée in bankruptcy of the firm 
of A. Fellerman & Son, against the National Discount Company. 
From a judgment for plaintifï, défendant appeals. Reversed and re- 
manded, with instructions. 

Prior to August, 1905, the bankrupts, Fellerman & Son, were engaged lu 
business as clothing manufacturers In New York City. 

ïhe défendant was a Maine corporation doing business in New York and 
engaged chiefly in advancing money to merchants upon thelr outstanding cus- 
tomers' accounts. 

On August 15, 1909, the elder Fellerman applied to the défendant for ad- 
vancements upon his flrm's accounts, and a written agreement was entered in- 

*For other cases see same toplc & | numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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to whereln the défendant, as "banker," agreed to advance to Pellerman & Son, 
as "customer," 75 per cent, of the face value of sucli accounts as might be 
transferred to and accepted by It. The "customer" agreed to pay the "bank- 
er" 5 per cent, commission upon the gross amount of the accounts pledged, to 
relmburse It for such outlays as exchange and postage, and to pay 6 per cent, 
interest upon advances. The contract also contained other stipulations which 
are not of especial importance in the présent case. 

At the time of the exécution of the contract, the défendant advanced to 
Fellerman $3,000 in cash upon accounts amounting to $5,232.39, and on August 
18th made a further advancement upon accounts amounting to $2,495.60. Of 
the latter advancement Fellerman actually received $1,006.33 ; the amount of 
the commissions upon the accounts being treated as a part of this advance- 
ment. 

Before making the advances the défendant looked up the financial stand- 
ing of Fellerman & Son in the mercantile agency reports and found them rat- 
ed as being worth from $50,000 to $75,000, wlth fair or good crédit. With réf- 
érence to that time, however, the reports were wholly inaccurate ; Fellerman 
& Son being hopelessly Insolvent. 

Fellerman knew that bis firm was Insolvent at the time he pledged the 
accounts to the défendant. He used most of the money vrhich he received in 
paying certain creditors whom he desired to prefer. 

On August 19, 1905, a pétition In Involuntary bankruptcy vcas flled against 
Fellerman & Son, and they were subsequently deelared bankrupts. After the 
bankruptcy proceedings, the défendant throiigh an attorney collected upon the 
pledged accounts an amount In exeess of the advancements upon them, and 
subsequently accounted to the trustée for the balance collected after deduet- 
ing a small sum for interest and a large sum for attorney's fées. 

The complalnant, as trustée in bankruptcy of Fellerman & Son, brought a 
suit in equity In the District Court against the défendant to set aside as 
fraudulent the aforesaid transfers of accounts and to obtain an accounting. 
The District Court submitted the question of liability to a jury, which found 
that the complalnant was entltled to recover $4,767.76 ; that being the amount 
with Interest which it was claimed that the défendant had actually received. 
The District Court adopted the finding of the jury as Its own and eutered 
a decree for the amount stated, from which decree the défendant bas appealed. 

Gainsburg & Solomon (William J. Wallace, of counsel), for appel- 
lant. 

James, Schell & Elkus ( Abram I. Elkus, Carlisle J. Gleason, and 
Robert P. L,evis, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

NOYES, Circuit Judge (after stating the facts as above). Although 
this was a suit in equity, it was tried in the District Court substantially 
in the manner of a common-law action. The issues were submitted to a 
jury, which brought in a gênerai verdict. No particular questions were 
submitted and no spécial fîndings made. The court accepted and 
adopted the verdict and entered a decree thereon. 

We do not question the right of the District Court to obtain from 
jurors for its guidance gênerai verdicts in equity causes. But we must 
point out that such verdicts are of little assistance to this court in as- 
certaining the facts in the case upon appeal. Without any spécial fînd- 
ings we cannot tell, except by infereuce, what facts were or were not 
found. We must examine and weigh ail the évidence in the record and 
détermine whether, upon such évidence, the decree was right. 

To sustain the decree we must be satisfied that the transfers of ac- 
counts from Fellerman to the défendant constituted fraudulent con- 
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veyances within the meaning of the bankruptcy act. Section 67e pro- 
vides that : 

"Ail conveyances, transfers, assignments or Incumbrances of his property, 
or any part there made * * * a person adjudged a bankrupt * • • 
within four months prior to filing the pétition with the Intent and purpose on 
his part to hinder, delay or defraud his creditors or any of them shall be null 
and void as against the creditors of sueh debtor except as to piirchasers in 
good faith and for a présent fair considération." Act July 1, 1898, c. 541, 
30 Stat. 564 (U. S. Comp. St. 1901, p. 3449). 

Thèse éléments then must necessarily appear in this case if the 
pledges of the accounts are to be held fraudulent: 

(1) An intent upon the part of Fellerman & Son to hinder, delay, 
or defraud their creditors. 

(2) Want of good faith upon the part of the défendant. 

Now, while it is clear that Fellerman in pledging the accounts acted 
in view of insolvency, the évidence is not at ail satisfactory that he in- 
tended to defraud his creditors, as distinguished from obtaining the 
means for preferring particulai creditors. It seems quitt clear that 
the first money obtained from the défendant was used to pay a note 
at the bank. It also seems that most, if not ail, the other money was 
used to pay favored creditors. 

So far as Fellerman was concerned, the payments made with the 
money obtained from the défendant were undoubtedly préférences. 
The money might hâve been recovered if the creditors had had rea- 
sonable cause to believe that préférences were intended. But there is 
no évidence that the payments were fraudulent. There is a marked 
distinction between a "preferential payment" and a "fraudulent con- 
veyance." Every preferential payment must to some extent hinder 
and delay creditors, but it is not necessarily a fraudulent conveyance. 
As said by the Suprême Court of the United States, in the récent case 
of Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 h. Ed. 772: 

"A considération of the provisions of the banUmptcy law as to préférences 
and conveyances shows that there is a wide différence between the two, not- 
withstanding they are sometimes spoken of in such a way as to confuse the 
one with the other. A préférence, It it hâve the eflfect prescribed in section 
60, enabling one créditer to obtaln a greater portion of the estate than others 
of the same elass, is not necessarily fraudulent. Préférences are set aside 
when made within four months, with a view to obtaining an equal distribu- 
tion of the estate, and in such cases it is only essential to show a transfer by 
an Insolvent debtor to one who himself or by his agent knew of the intention 
to create a préférence. In construlng the bankruptcy act this distinction must 
be kept eonstantly In mind. As was said in Githens v. Shiffler [D. C.] 112 
Fed. 505 : 'An attempt to prêter is not to be confounded with an attempt to 
defraud, nor a preferential transfer with a fraudulent one.' In Re Maher, 
144 Fed. 503-509, it was well said by the District Court of Massachusetts: 
'In a preferential transfer the fraud is constructlve or technieal, consisting in 
the Infraction of that rule of equal distribution among ail creditors, which 
it Is the policy of the law to enforce when ail cannot be fully pald. In a 
fraudulent transfer the fraud is actual, the bankrupt bas secured an advan- 
tage for himself out of what In law should belong to his creditors, and not 
to him.' " 

A preferential payment may be constructively fraudulent, but it is 
not in and of itself a fraudulent conveyance. It can only become the 
latter in the unusual case where actual fraud in addition to the pref- 
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erences îs established. Thus a secret trust in favor ot a person making 
such payments might turn a mère préférence into a fraudulent con- 
veyance. But there is no proof in this case of any intent to hinder or 
defraud creditors more than the preferential payments in themselves 
would hâve hindered them. The language of Judge Sanborn in Sar- 
gent V. Blake, 160 Fed. 57, 61, 87 C. C. A. 213, 17 L. R. A. (N. S.) 
1040, is especially in point : 

"The only way In which Maxwell could hâve made thls payment In bad 
falth would hâve beeu to hâve made it In whole or in part in secret trust for 
himself, or with the actual intent to hinder or defraud the creditors of the 
Company more than the mère payment of the debt • * • must necessarily 
hâve delayed or prevented thelr collection of their claims, and there was^no 
évidence of any such trust or intent." 

See, also, Coder v. Arts, supra. 

If then there was no actual f raud upon the part of Fellerman in using 
the money obtained from the défendant in making preferential pay- 
ments, it necessarily follows that there was no actual fraud in pledging 
the accounts to the défendant to obtain the money for such use. If 
a préférence itself is not fraudulent as to creditors, there can be no 
fraudulent intent in obtaining the money to make a préférence. 

The décision in Ex parte Stubbins, L. R. 17, Ch. Div. 58, 68, witl^ 
/espect to the English bankruptcy act is applicable : 

"But it is pressed upon us • ♦ • that the transfer of goods to a pur- 
chaser for value with the view of uslng the purchase money for a voluntary 
préférence, the purchaser knowing thls intention, was a fraudulent conveying 
»way or transfer wlthin the meaning of the sixth section of the act It ap- 
pears to me that that vlew cannot be eustained. In truth a mère voluntary 
transfer impeachable only on the ground that it is a préférence to a particu- 
lar créditer has never been held to be, in itself, a fraud or an act of bank- 
ruptcy. It may be Impeached on the ground that it is voluntary, but It is Im- 
possible, as It appears to me, to hold that a mère voluntary transfer is of It- 
•self an act of fraud, and If this Is not fraudulent wlthin any principle of law 
it would be equally Impossible to say that a sale becomes fraudulent because 
there is an intention in the mind of the vendor to use the purchase money for 
the purpose of making a voluntary préférence, and the purchaser knows that 
that is the motive of the sale and the intention of the vendor with référence 
to the proceeds of the sale." 

Assuming, however, that a fraudulent intent on Fellerman's part 
appears, the other élément of the complainant's case is lacking. There 
is no tangible évidence to négative good faith on the part of the de- 
fendant. The complainant alleged, but failed to establish, that the de- 
fendant had full knowledge of Fellerman's fraudulent intention "and 
was not a purchaser in good faith of said accounts, nor did it pay a 
présent fair considération, but took said transfers with the intention 
to aid the consummation of said fraudulent scheme." 

On the contrary, the défendant in making the loans did pay a présent 
fair considération, and there is no affirmative évidence that it took the 
transfers of accounts with the purpose of assisting Fellerman in an 
attempt to defraud his creditors. Substantially the only direct évi- 
dence showing any want of good faith upon the part of the défendant 
is the testimony that Levison suggested that Fellerman use the equity 
in the accounts to buy stock in the défendant corporation which could 
readily be turned over to members of his family. But the testimony 
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concerning thîs statement îs not wholly satisfactory. Moreover, if 
Levison made it as Fellerman testifies, it must hâve been made, accord- 
ing to the same testimony, in ignorance of the condition of Fellerman's 
afïairs. Fellerman, when called by the complainant, testified that he 
did not disclose his iînancial situation to the défendant. 

Practically ail the complainant can urge is that the défendant was 
put upon inquiry by thèse circumstances : 

(1) That Fellerman desired to obtain advancements upon his ac- 
counts. 

(2) That, in order to obtain them, he acceded to onerous and oppres- 
sive terms. 

We cannot say, however, that a désire to borrow money upon ac- 
counts îs indicative of an intent to defraud creditors. From the de- 
fendant's point of vie-w at that time it would seem that Fellerman's 
désire to secure advancements was quite as consistent with an inten- 
tion to pay creditors, or, at least, to pay f avored creditors, as it was to 
defraud creditors. And the fact that Fellerman was ready to agrée 
to harsh and oppressive terms to obtain the money indicates Feller- 
man's need, but hardly his fraudulent intent. 

If, in view of the allégations of the complaint, the burden were up- 
on the complainant. to establish his allégation that the défendant was 
not a purchaser in good faith, we think that he wholly failed to do so. 
And even if the burden were upon the défendant to show its good 
faith, we are of the opinion that it sustained the burden. 

The défendant undoubtedly took advantage of Fellerman's appar- 
ent necessities. But there was nothing in thèse necessities necessarily 
indicative of an intention to defraud — certainly nothing showing an 
intent to make a "fraudulent conveyance" as distinguished from a 
"préférence." 

The décision of the District Court is reversed, with costs, and the 
cause remanded, with instructions to dismiss the bill, with costs. 



In re SOUTHERN TEXTILE CO. 
(Circuit Court of Appeals, Second Circuit December 7, 1909.) 

No. 57. 

BANKEUPTCT (I 184*)— CHATTEL MOKTGAGES (§ 5*)— LiENS— REGISTRATIOW. 

Révisai N. C. 1905, § 982, déclares ttiat no trust or mortgage of Per- 
sonal property shall be valid as agalnst creditors, or purchasers for value 
from the mortgagor, but from date of registration ; and section 983 dé- 
clares that ail couditional sales shall be registered and shail hâve the 
same effect as chattel mortgages. ïhe banknipt, havlng several textile 
mills, in order to provide working capital agreed that claimants, who 
were factors, should advance on its goods, In process of manufacture, in 
transit, in the hands of flnishers, and in the possession of customers un- 
tll paid for, and that the goods should be subject to advances to be made 
generally by claimants agalnst ail merchandise in and produced at enu- 
merated mills. Eeld in effect a chattel mortgage, and not an équitable 
lien, and that its eharacter was not changed as to goods in process of 
manufacture because claimants in fact advanced more than the 80 per 

•For other casea see Bame toplc £ S itombeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cent, of tfie yalue as agreed; and hence such contrat, not being recorded 
àB required, was not a valid Uen agalnst the creditors of the bankrupt, 
as provided by Bankr. Aet July 1, 1898, c. 541, § 67a, 30 Stat. 564 (U. S. 
Oomp. St. 1901, p. 3449). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 276; Dec. 
Dig. § 184 ;* Caiattel Mortgages, Cent. Dlg. § 4 ; Dec. Dlg. § 5.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Southern Textile Company, bankrupt. From 
an order disallowing the claim of Peter H. Corr and T. Ashby Blythe 
for a préférence against or Hen on certain personal property belonging 
to the bankrupt, they appeal. Affirmed. 

George Gordon Battle and J. De F. Junkin, for appellants. 

Shepard, Smith & Harkness (Wm. Mason Smith, of counsel), for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

LACOMBE, Circuit Judge. The Southern Textile Company \vas 
a New Jersey corporation which owned a number of mills, including 
one at Burlington, N. C, called the "Windsor Mill." It was put into 
involuntary bankruptcy in the Southern district of New York in the 
summer of 1904. In some way not explained the trustée came into 
possession of this Windsor Mill. There was found therein manufac- 
tured goods and goods in process. The manufactured goods were 
largely in cases, marked with the initiais "B. & C." and with the 
names of various consumers. Thèse consumers had been induced to 
purchase by a commission company controlled by appellants Blythe 
and Corr. The initiais referred to them. A small quantity of the 
manufactured goods was not boxed, but was in piles on the floor of the 
mill, marked with tags "B. & C." The manufactured goods repre- 
sented about 95 per cent, of the value of ail the personal property on 
the premises. By agreement of ail parties the trustée sold the prop- 
erty, and the claim now is to the fund resulting from such sale. 

The f acts upon which claimants rely are as f ollows : The Southern 
Textile Company, not having the means necessary to carry on the 
business, made an agreement with Blythe & Corr, who were engaged 
in selling the products of the mill, for advances. This agreement, 
dated October 29, 1903, recites that the company is without working 
capital sufficient to provide it with necessary raw material, and pay 
wages and other expenses incident to preparing the products of its 
mills for market, and is désirons of obtaining the same; that it bas 
applied to Blythe & Corr as factors to advance moneys to it upon its 
goods in process, manufactured, in transit, in the hands of the finish- 
ers, and in the possession of its customers until paid for, subject to 
such advances, the same to be made to company by Blythe & Corr 
generally against ail merchandise in and produced by the mills of the 
company at the Windsor Mills, Burlington, N. C, and at enumerated 
mills in three other states. The agreement on the part of Blythe & 
Corr is "as factors to make advances to the party of the first pari 

•For other cases see same toplc & i number in Dec. & Am. Dig3. 1907 to date, & Rep'r Indexe» 
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against its goods and merchandise generally in its said mills in process 
and manufactured or at its finishers, as required by the company from 
time to time, to an amount not exceeding 80 per cent, of the market 
value of the said goods and merchandise at the time of such ad- 
vances." In considération therefor the company agreed that "ail of 
the goods in and from its various mills in process, manufactured, in 
the finishers, in transit, or delivered to purchasers, until actually paid 
for by the purchaser thereof, shall be subject to a factor's lien in favor 
of the parties of the second part to the extent of ail advances due them 
from time to time made as aforesaid ; that when such goods are ship- 
ped from its mills, either to a finisher or to a purchaser, the same shall 
be shipped in the names of the parties of the second part, and ail 
other proceedings be taken to préserve the lien of the party of the 
second part thereon as factors as are customary and usual." This 
agreement was carried out by both parties for some months after 
its date. Claimants advanced a large amount of money, which was 
used by the company to purchase raw material and pay wages of em- 
ployés. The goods thus manufactured were sold to customers whom 
Blythe & Corr procured, and until bankruptcy the proceeds collected 
therefor were paid to Blythe & Corr. 
The bankruptcy act provides : 

"Sec. 67a. Liens. Claims which for want of record or for other reasons 
would not hâve been valid liens as against the claims of the ereditors of the 
bankrupt,' shall not be liens against his estate. * * ♦ (d) Liens glven or 
accepted in good faith and not in contemplation of or In fraud upon this act, 
and for a présent considération, which hâve been recorded according to law, 
if record thereof was necessary in order to impart notice, shall not be af- 
fected by thia act." Act July 1, 1898, c. 541, 30 Stat. 564 (U. S. Comp. St 1901, 
p. 3449). 

This agreement of October 29, 1903, was never recorded, and the 
question presented hère is whether, by reason of such want of record, 
the advances made under it would not hâve been valid liens as against 
the claims of the ereditors of the bankrupt. Claimants concède that, 
if the instrument were a deed of trust or chattel mortgage, recording 
would be essential. The property upon which it is sought to impose 
a lien was located in North Carolina, and the statutes of that state pro- 
vide (Révisai 1905, §■§ 983, 983) : 

"982. No deed of trust or mortgage for real or Personal estate shall be valid 
at law to pass any property as against ereditors or purchasers for a valuable 
considération from the donor, bargainor or mortgagor, but from the registra- 
tion of such deed of trust or mortgage In the eounty where the land lieth, or 
in case of Personal estate where the donor, bargainor or mortgagor résides; 
or in case the donor, bargainor or mortgagor shall réside out of the state, then 
In the eounty where the said Personal estate, or some part of the same, is sit- 
uated, or in case of choses In action, where the donee, bargainee or mortga- 
gee résides. 

"983. Conditional sales of Personal property. Ail conditional sales of Per- 
sonal property in which the title is retalned by the bargainor, shall be re- 
dueed to writing and registered in the same manner, for the same fées and 
with the same légal effect as Is provlded for chattel mortgages, in the eounty 
where the purchaser résides, or, in case the purchaser shall réside out of the 
state, then in the eounty where the said Personal estate or some part thereof 
is situated ; or in case of choses In action, where the donee, bargainee or mort- 
gagée résides." 



526 174 FEDERAL RBPORTHB. 

The claimants contend that the agreement is neither a deed of trust 
nor a chattel mortgage, but simply written évidence of an agreement 
between them and the company giving them an "équitable lien" upon 
the goods produced from their advances until the same were repaid. 
And they refer to the authorities which hold that, where the agreement 
is of such a character that the law does not require it to be recorded, 
want of record does not make it invalid under the bankrupt act. Good- 
nough M. & S. Co. v. Galloway (D. C.) 156 Fed. 504. In order to 
détermine whether it is of such character, référence should be had to 
the law of North Carolina. If such a contract would there be held 
a chattel mortgage, to be recorded as such, it is not material that in 
other States it would not be so considered. The authority cited on 
respondent's brief seems determinative of this question. Brown v. 
Dail, 117 N. C. 41, 23 S. E. 45. In that case Heath and others entered 
into contract with Brown which, after setting f orth that the former, 
who were engaged in the business of cutting and sawilsig timber, had 
not the means necessary to carry on the business and had applied to 
Brown for financial aid, and that he had agreed to make the advances 
if he should be fuUy secured, provided as follows: 

"It Is agreed by ail the parties to thls agreement that ail the logs eut, ail 
the lumber sawed, and every product of thls business shall stand as seeurity 
for ail and any advancenients made under this agreement; and when the 
lumber is sawed any sums recelved for the sale of the same at the mlll shall 
be pald over to the party of the flrst part, and any shlpment made of said 
lumber the blU of lading shall be made out In W. B. Brown's name and the 
proceeds of the same shall corne flrst to hlm. That from the moneys recelved 
by W. B. Brown from the sale of lumber shall be appUed to the payment of 
any and ail Indebtedness to hlm due and owing by the parties of the second 
part * * • for advancements made under this contract and agreement, 
and the balance. If any, shall be pald over to the said parties of the second 
part • * * as interest may appear." 

Of this contract the court said ; 

"We think the agreement must be construed aceordlng to the manlfest In- 
tent of the parties as a chattel mortgage. No partlcular form Is essential, 
and the instrument has ail the constituents necessary to create a chattel mort- 
gage. The Intention of the parties that the property to be thereafter acquired 
should be held In trust for the beneflt of the plaintifif, and that the proceeds 
of the sale of It should be paid over to hlm, Is plainly expressed, and the In- 
strument must, therefore be construed as a chattel mortgage, subject to lieu 
laws and other statutes subject (sic) to such contracts." 

We are unable to differentiate the contract in this case at bar from 
the one thus construed in Brown v. Dail, and must hold it to be a 
chattel mortgage, which under the statutes of North Carolina would 
be valid against creditors orily if it were recorded. Such a resuit is 
wholesome. The fewer secret trusts or liens there are the better. It 
may fairly .be presumed that, if they had been notified by the record 
of this document that the bankrupt had practically transferred every- 
thing to Blythe & Corr, the présent creditors of the Textile Company 
would not hâve extended crédit to it. 

It is contended that thèse goods, in process or manufactured, were 
really the property of Blythe & Corr. The contract certainly does not 
so provide, and the circumstance that subséquent to January 1, 1904. 
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they advanced more than 80 per cent, does not operate to change it. 
The bankmpt bought the goods and held title to them until sale, re- 
serving merely a lien thereon to Blythe & Corr for their advances. 
The order appealed from is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. November 15, 1909.) 
No. 3,057. 

1. Corporations (§ 130*) — Tbansfeb of Stock — Justification of Kefusal 

— Adverse Claim ob Protest Insufficient— Facts Establishino Rea- 
sonable dottbt of right essential. 

The existence of facts known to the corporation, which at least raise 
a reasonable doubt of the rlght of a demandant who présents a clear 
prima facle case for a transfer, are requislte to Justlfy a refusai of hls 
request by the corporation. 

An adverse claim or a protest is insufficient unless supported by facts 
which show some reasonable probability that it is well founded. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §S 488, 489; 
Dec. Dig. § 130.*] 

2. Corporations (§ 130*) — Dijty to Tbansfeb Imposed on Corporation bt 

Request of Vendob and Pubchaseb Bbfobe Contbact of Sale is Com- 
plète. 

The request of a purchaser and an Intermedlate owner, parties to a 
contract of sale, aocompanled with the certiflcate properly assigned by 
the stoekholder of record, as effectually imposes the duty upon the corpo- 
ration to transfer the stock where the transfer la a condition of the per- 
formance of the contract of sale as a request by the transférée after the 
sale is completed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 488, 489; 
Dec. Dig. § 130.*] 

3. Corporations (| 141*) — Estoppel— Unbegistebed Assignments of Stock 

EsTOP AssiGNORs Although Statutes Requiee Teansfers on Corpora- 
tion BOOKS. 

Notwlthstanding provisions in statutes, charters, or by-laws to the ef- 
fect that transfers of stock shall be void unless made on the books of 
corporations, stoekholders are estopped by their dellvery of certiflcates of 
their stock indorsed with blank assignments and powers of attorney from 
clalming any title to or interest in their stock as against bona fide pur- 
chasers thereof from those to whom such stoekholders hâve delivered 
such certlficates. 

Section 508, Mills' Ann. St. Rev. Supp. Colo., is subject to this rule. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 477; Dec. 
Dig. i 141.*] 

4. Corporations (§ 130*) — Duty to Transfer Stock — Facts— Conclusion. 

A certiflcate of stock in a corporation was Issued to W. in 1890. He 
indorsed upon it a blank assignment and delivered it to D., who in 1905 
contracted to sell it to C. for $2,000. D. delivered the certiflcate to C, 
who paid $2,000 to F., the mutual agent, therefor, and D. and C. agreed 
that F. should cause the stock to be transferred by the corporation to C, 
and ui>on receipt of the return certiflcate should deliver it to her and 
pay the $2,000 to D. F. forwarded the original certiflcate properly in- 
dorsed for transfer to C. to the corporation and requested that the trans- 
fer be made ; but the corporation refused to make it because ail divldends 
on the stock prier to the contract of sale had been paid to W., in whose 
— — — V — ■ ' — 

•For other cases see same toplc & 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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name It stood upon the books of the corporation, and bècause In 1890 or 
1891 Ty. had stated to the corporation that he had lost some of hls stock 
and bad Instructed It not to transfer any stock In bis naine without hls 
knowleiîge and approval. 

Held, the purchaser C. presented to the corporation a clear right to a 
transfer of the stock, and the payment of the dlvidends to W. and hls' 
anclent clalm and protest constltuted no Justification for a refusai by the 
corporation to make the transfer. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 488, 489 ; 
Dec. Dlg. I 130.*] 

5. Appeal and Ebbob (§ 747*) — Cboss-Ebeobs Not Assigjïable— Défend- 

ants Cannot Assau, Dismissal fob Defect of Parties. 

An appellee or a défendant In error who takes no appeal or wrlt of er- 
rOr bimself cannot, by asslgnlng cross-errors, or by brief or argument, 
confer jurlsdlctlou u^on a fédéral appellate court to consider, review, or 
décide rulings against hlm In the court below. Cross-errors are not as- 
signable In the national courts. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dlg. § 3054; 
Dec. Dlg. § 747.*] 

6. JuDGMENT (§ 251*)— Gehkeax Decree of , Dismissal Not Sustainable by 

Matter in Abatemenï. 

A gênerai decree that the blll be dlsmlssed, whlch does not clearly show 
that It refets Upon some matter la abatement whlch prevents It from bar- 
ring future actions upon the same cause, cannot be sustained by the suf- 
ficlency of the proof of the matter In abatement, where there are pleas In 
bar, because the légal effeet of the decree is to sustaln the latter and to 
work a complète estoppel of subséquent sults upon the same cause. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. § 437; Dec. Dlg. 
§ 251.*] 

7. Equity (§ 94*) — Absence of "Indispensable Parties" Onlt Fatal to 

THE JUBISDICnON OF FeDEKAL ColTETS. 

It Is the absence of Indispensable parties only that Is fatal to the Ju- 
rlsdiction of the fédéral courts. 

An' "Indispensable party" Is one who bas such an Interest in the sub- 
ject-matter of the coutroversy that a final decree between the parties be- 
fore the court cannot be made without Injurlously affecting his interest 
or leaving the controversy in such a situation that its final détermination 
may be incousistent wlth equity and good conscience. 

W. and D. were not such parties In this case. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 246, 252 ; Dec. Dlg. 
194.* 

For other définitions, see Words and Phrases, vol. 4, p. 3559.1 

a Courts (§ 312») — Fédéral Courts— Collusion to Invoke Jueisdiction— 
FicTiTious Tbansfers, Not the Motive oe Pubpose to Invoke Jubis- 
diction by Real Tbansfers, Obkoxious to the Act of 1875. 

The fact that the purpose to bring a cause of action within the Jurls- 
diction of a fédéral court Is the motive whlch Induces a glft or a sale, and 
a conveyance of a cause of action, or of the property out of whlch the 
cause of action arises, does not deprlvè the assignée of his right to Invoke 
the jurisdictlon of that court to détermine the cause, provlded the trans- 
fer was real and absolute. 

It Is sham or flctltious transfers whlch colorably place tltles and rlghts 
In assignées to enable the latter to malntaln suits In the fédéral courts for 
the beneflt of the asslgnors that ara obnoxlous to Act March 3, 1875, c. 
137, 18 Stat. 470, 472 (U. S. Comp. St 1901, pp. 508, 511), and not the 
motive or purpose of real transfers. 

[Ed. Note.— For other cases, see Courts, Cent Dig. S 865; Dec. Dlg. | 
312.*] 

(Syllabus by the Court.) 

*For otber casea lee same topic & ! numbek lu Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Bill by H. M. O'Neil against the Wolcott Mining Company and 
others. Decree for défendants, and complainant appeals. Reversed 
and remanded. 

ïhe eomplaint in tlils case is that at the final hearlng the coiirt disinissed 
the bill of the appellant, which was exhlbited to obtain a transfer to the 
complainant upon the books of the Wolcott Minina; Company of 3,000 shares 
of its capital stock. The mininjï company was orjranized abolit 1800, and It 
had a capital stock of 100,000 shares of a par value of $1 per share. It is- 
sued a certiflcate for 3,000 of thèse shares to A. Wolcott. He iudorsed upon 
this certiflcate a blank assignment and power of attorney to transfer the 
stock and delivered it to S. Delamater. The business of the corporation was 
conducted and Its corporate books were kept in the state of Colorado, while 
Wolcott was of Indiana and Delamater of Illinois. On the 9th day of Sep- 
tember, 1905, at Denver, Delamater exhibited to John K. Carleton. the agent 
for his wife, h. B. Carleton, and to W. P. Ford, a broker, and the agent of 
both Delamater and Mrs. Carleton in this transaction, this certiflcate of stock 
bearing the written assignment and power of attorney of A. Wolcott. Dela- 
mater represented to them that he was the owner of the stock, that the as- 
signment and power of attorney were valid, and that tlie stock wonld be 
transferred upon the books of the corporation upon request ; aud in reliance 
upon this représentation Mrs. Carleton, through J. K. Carleton, her agent, and 
Delamater, agreed that Mrs. Carleton would buy the stock of Delamater, that 
It should be assigned and transferred to her on the books of the company, 
that she would pay him S2,000 therefor, that the certiflcate should be imme- 
diately assigned to L. B. Carleton, that the certiflcate so assigned and the $2,- 
000 should be deposited with Ford, the broker, who should send the certiflcate 
to the oflice of the company and hâve the stock transferred to JIrs. Carleton, 
that on the reeeipt of the certiflcates issued to her he should deliver them to 
Carleton and pay the $2,000 to Delamater, and that if the stock should not 
be transferred the original certiflcate should be returned to Delamater. This 
agreement was performed by ail the parties to it. Delamater delivered the 
certiflcate of stock to Carleton, who deposited it with Ford, and Carleton paid 
the $2,000 for It to Ford for hIs wife, and Ford still holds the money for Dela- 
mater. At the request of Delamater and Carleton, the name of Mrs. Carleton 
was written Info the blank assignment, and Ford then sent the certiflcate to 
the company and requested on behalf of both Delamater and 'Mrs. Carleton 
that the stock be transferred to her. The company refnsed to transfer it be- 
cause 13 years before the date of the demand A. Wolcott had notifled the cor- 
poration that he had lost some of his stock and had instructed it not to trans- 
fer any that stood in his name without consulting him and securing liis ap- 
proval. On September 14, 1905, after the company had declined temporarily to 
transfer the stock, Delamater notifled Ford not to pay the $2,000 back to Mrs. 
Carleton, but to hold it for him, and that he should hold Ford responsible for 
it. But on September 27, 1905, he notifled Ford that he withdrew ail offers to 
hâve the stock transferred and on the same day he wrote to the secretary of 
the company that, as the stock was claimed by A. Wolcott and he had ar- 
ranged with Wolcott that the latter might keep the stock, he authorized the 
secretary to delivér It to him, or to John A. Ewing, his attorney. Thereupon 
the secretary, without any notice to Ford or Mrs. Car'eton, delivered the cer- 
tiflcate and the assignment which he had received from Ford to W. W. 
Charles, the agent of A. Wolcott, who sent it to the latter in Indiana. When 
the secretary received the certiflcate on September 11, 1005, he wrote For<l 
that he would be obliged to refer it to E. H. Wolcott, who was the son of 
A. Wolcott, and the président of the company before the transfer was made, 
that aside from this A. Wolcott claimed that he had lost some stock and he 
desired to communicate with him before the transfer. But he never dld 
communicate with A. Wolcott because the latter was Incapacitated to trans- 
act business by his âge, and, although he notifled his son E. H. Wolcott, there 
is no évidence in the record that the latter made any claim to the stock on 
174 F.— 34 
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t)«haU of Wb father or otherwlse. The défendant dld not call as wttnesses 
B. H. Wolcott, or Delamater, or Charles, and It dld not présent any compé- 
tent évidence that either A. Wolcott, or B. H. Wolcott, had any prior right 
to the 3,000 shares of stock hère In Issue at the tlme Mrs. Carletoa demand- 
ed the transfer of the stock to herself, and the corporation refused to trans- 
fer it and dellvered the certificate to Charles. 

Harvey Riddell, for appellant. 

John A. Ewing and Charles Cavender, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). The 
salient feature of this case is that the corporation which received from 
the mutual agent of the vendor and purchaser the certificate of the stock • 
hère in question properly indorsed for transfer and a regular request 
from the registered stockholder, Wolcott, and from the intermediate 
vendor, Delamater, and the purchaser, Mrs. Carleton, to transfer it to 
her, refused to make the transfer and delivered the certificate and the 
assignment to the agent of A. Wolcott without the knowledge or con- 
sent of Mrs. Carleton, the purchaser, who had paid $2,000 for it, or of 
the mutual agent of the vendor and purchaser from whom the corpora- 
tion received it 

Why was it not the duty of the company to transfer the stock to 
Mrs. Carleton upon the joint request of the original stockholder, the 
vendor, and the purchaser, and upon the présentation of the certificate 
properly indorsed for transfer? Counsel answer because the sale was 
not complète, bu* was conditional on the transfer of the stock, and 
because the records of the corporation disclose the facts that the 
stock had been issued to A. Wolcott about 1890, that the dividends 
had been paid to him, and that, 13 years before, he had notified it that 
he had lost some of his stock and had requested that none of the stock 
standing in his name should be transferred without Consulting him and 
obtaining his approval. But a completed sale was not indispensable 
to Mrs. Carleton's right to a transfer of the stock. There was a valid 
contract of sale between her and Delamater and a légal request for 
the transfer by the original stockholder and by both the vendor and 
the purchaser, and such a request as effectually imposes the duty upon 
the corporation to make the transfer as a request from the purchaser 
after a perfected sale. A request by the vendor and purchaser of 
stock for its transfer upon the books of the corporation as efïectually 
imposes the duty upon the corporation to transfer it when it is made 
in performance of a contract of sale whose completion is conditioned 
by the transfer as when it is the resuit of a completed sale. State ex 
rel. Townsend v. Mciver, 2 S. C. 25, 45, 46 ; Cook on Corporations, 
§§ 384, 386 ; Webster v. Upton, 91 U. S. 65, 71, 23 L. Ed. 384 ; John- 
ston V. Laflin, 103 U. S. 800, 804, 26 L. Ed. 532 ; Paine v. Hutchinson, 
3 L. R. Ch. App. 388. 

. Again, the stock was actually sold to Carleton for his wife, and she 
actually paid the purchase price to Ford for Delamater. It is true 
that the vendor and purchaser agreed that their agent, Ford, should 
procure its transfer upon the books of the corporation, and that he 
should hold the purchase money until the stock was transferred and 
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the certificates were returned, should then deliver the latter to Mrs. 
Carleton and pay the money to Delamater, and that "in case stock is 
not transferred the above contract is canceled and stock to be return- 
ed to Mr. Delamater." But the true meaning of the clause in quota- 
tions was not that the agreement should be annuUed if the transfer was 
prevented by the illégal acts or omissions of Delamater, or of the cor- 
poration, but that it should be canceled only in case the vendor and 
the purchaser were not legally entitled to the transfer of the stock up- 
on the présentation to the corporation of their joint request together 
with the certificate and the assignment and power of attorney of the 
original stockholder, A. Wolcott, indorsed thereon. As this right to 
the transfer existed, and as the purchaser has never surrendered it, 
the contingency on which the contract of sale might hâve become void 
has never arisen, and the agreement and the sale remained in force. 

Did the facts that 13 years before the demand of the transfer was 
made A. Wolcott had given notice that he had lost some of his stock 
and had requested the corporation not to transfer any that stood in his 
name without notice to him and his approval relieve the corporation 
of its duty to make this transfer? A blank assignment and power of 
attorney to transfer stock indorsed upon the certificate thereof estop 
the transferror from claiming any further title to or interest in the 
stock as against subséquent bona fide transférées thereof, although the 
transfer is not recorded in the books of the corporation. Cook, in 
his work on Corporations, says that there is no case which dénies this 
principle of law. 2 Cook on Corporations, § 378 ; Masury v. Arkansas 
National Bank, 35 C. C. A. 476, 478, 93 Fed. 603, 605; Moore v. 
Metropolitan Bank, 55 N. Y. 46, 47, 14 Am. Rep. 173; McNeil v. 
Tenth National Bank, 46 N. Y. 339, 7 Am. Rep. 341 ; Zulick v. Mark- 
ham, 6 Daly (N. Y.) 129, 133 ; Supply Ditch Company v. EUiott, 10 
Colo. 327, 333, 15 Pac. 691, 3 Am. St. Rep. 586. The reason for this 
rule is that it would be contrary to justice and good conscience to 
permit the original owner to assert title against an innocent purchaser 
from one clothed by the original ownef with ail the indicia of owner- 
ship and power of disposition. 

There is a section of the statutes of Colorado which relates to the 
records that corporations of that state are required to keep of their 
capital stock and of its transfer which contains this clause : 

"And no transfer of stock shall be valid for any purpose wliatever except 
to render the person to whom It shall be transferred Uable for the debts of 
the Company accordlng to the provisions of this act, unless it shall hâve been 
entered therein, as required by this section, withiu sixty days from the date 
of such transfer." Mills' Ann. St. Kev. Supp. § 508. 

But the effeCt of this provision and the intent of the Législature 
in enacting it were not to prescribe an exclusive method whereby a 
stockholder might divest himself of his title, or might assign it to a 
third party, but to provide a means of transfer and a record thereof 
which should be effectuai and controlHng between the corporation and 
its stockholders in matters relating to the internai management of the 
corporation and which would protect transférées against creditors of 
transferrors and other third parties claiming title. The rule is too 
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firmly established and îs supported by too great a weight of author- 
ity to be avoided by anything less than an express législative repeal 
that notwith standing provisions of this nature in gênerai statutes, in 
charters, and in by-laws of corporations, stockholders may Cotop thenir- 
selves conclusively f rom claiming any interest in or lien upon their 
stock as against subséquent bona fide purchasers and may divest them- 
selves of ail title to it by unregistered assignments thereof. Masury v. 
Arkansas National Bank, 35 C. C. A. 476, 478, 93 Fed. 603, 605; 
Johnston v. Laflin, 103 U. S. 800, 804, 26 L. Ed. 532; Cook on Corpo- 
rations, § 378, and cases there cited ; Bank of Commerce v. Bank of 
Newport, 63 Fed. 898, 900, 11 C. C. A. 484, 486; Horton v. Mercer, 
71 Fed. 153, 155, 18 C. C. A. 18 ; 1 Morawetz on Private Corporations, 
§ 197. Moreover, this rule of law is not only reasonable but almost 
necessary to the facile transaction of commercial business in this coun- 
try. While certificates of stock are not negotiable in the strict sensé 
of the law merchant, they are negotiable in fact. Thousands of them 
are bought and sold throughout the entire nation daily upon blank as- 
signments and powers of attorney without registration of the transfers 
in reliance upon the rule of law which has been stated. An avoidance 
of ail such assignments not evidenced by the books of the corpora- 
tion within 60 days after their dates would greatly impede traffic in 
stocks and would seriously decrease their value. The statutes of the 
nation and of the other states of the Union do not strike down the 
rule of law and of commerce which has been stated, and it cannot be 
that the Législature of Colorado either intended to, or did by this 
statute, single out the stocks of the corporations of its own state and 
subject them to so serious a disadvantage in the markets of the world. 
This conclusion has not been reached without a careful reading of 
the décision of the Suprême Court of Colorado in Central Savings 
Bank v. Smith, 43 Colo. 90, 95 Pac. 307, 308; but that décision is not 
controlling in this case : First, beftiuse it was not rendered until after 
the transaction hère in question was had. Burgess v. Seligman, 107 
U. S. 20, 33, 3 Sup. et: 10, 27 h. Ed. 359 ; Speer v. Board of Com'rs, 
32 C. C. A. 101, 113, 88 Fed. 749, 760 ; Clapp v. Otoe County, 45 C. C. 
A. 579, 682, 104 Fed. 473, 476; Westinghouse Air Brake Co. v. Kan- 
sas Citv So. Ry. Co., 71 C. C. A. 1, 10, 137 Fed. 26, 35 ; Harrison v. 
Remington Paper Co., 72 C. C. A. 405, 408, 140 Fed. ,385, 388, 3 L. 
R. A. (N. S.) 954 ; City of Mankato v. Barber Asphalt Pav. Co., 72 
C. C. A. 439, 447, 142 Fed. 329, 337. And, second, because the trans- 
fer in that case was held void against a creditor, and the statute may 
hâve that eflfect without avoiding assignments from stockholders to 
third persons as against subséquent innocent purchasers. 

A. Wolcott therefore, by his assignment of the certificate in blank 
and his exécution of the blank power of attorney thereon and by the 
delivery of the certificate thus indorsed to Delamater, was estopped 
from claiming any interest in or title to the stock hère in issue against 
Mrs. Carleton, who was induced by that assignment and delivery to 
make the contract to purchase the stock and was persuaded to pay the 
$2,000 for it. The certificate, the assignment, and the request for the 
transfer in regular form were presented to the défendant. On their 
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face they entitle Mrs. Carleton to a transfer of the stock. The légal 
presun7.ption wàs that they had been lawfully and honestly made and 
acquired. The corporation refused to make the transfer, and it there- 
by took upon itself the burden of proving a justification of its refusai. 
It proved that dividends on this stock had been paid to Wolcott prior 
to the contract of sale to Mrs. Carleton. But that fact constituted no 
défense to the légal demand of Wolcott, Delamater, and Mrs. Carleton 
that the stock should be transferred to her after the contract. It prov- 
ed that 13 years before the demand was made upon it Wolcott had told 
the Company that he had lost some of his stock and had instructed it 
not to transfer any that stood in his name without his approval. But 
his written assignment of this stock and his written power of attorney 
and request to transfer it to Mrs. Carleton evidenced the fact that he 
had not lost this stock, and that he had knowingly assigned it and au- 
thorized the transfer of it. 

Concède, however, that his ancient reqt»est justified the corporation 
in delaying the transfer of it until it could communicate with him or 
with his représentative and could give him an opportunity to shovi' to 
the corporation that he had a prior claim to the stock that might prove 
superior to that of Mrs. Carleton. The burden was then upon his son 
and représentative, E. H. AVolcott, to présent such a claim, and the 
duty was upon the défendant to transfer the stock if no such claim 
was established. Where the rights of a claimant are reasonably clear, 
and the corporation suspends action and gives to another an oppor- 
tunity to establish his opposing claim, and he neither does so before 
the corporation nor commences any action to prevent the transfer with- 
in a reasonable time, it is the duty of the corporation to record the 
transfer demanded by the first claimant. State ex rel. Townsend v. 
Mciver, 2 S. C. 25, 44. The secretary of the corporation gave notice 
of the demand for the transfer to E. H. Wolcott, the son and the rep- 
résentative of A. Wolcott, wlio was incapacitated by âge ; but neither 
of them disclosed any probable right or interest in this stock, neither 
of them proved or even claimed that A. Wolcott had ever lost the stock 
hère in controversy, and the défendant bas produced no évidence what- 
ever in this case of any such loss. The resuit was that there was no 
proof of any justification or excuse for the defendant's refusai to 
transfer the stock except A. Wolcott's request 13 years before the de- 
mand that none of the stock in his name should be transferred without 
notice to and approval by him, and this request constituted no justifi- 
cation. Evidence of some adverse title, interest, or lien, that at least 
raises a substantial doubt of the right of a demandant to a transfer of 
stock, is indispensable to sustain a refusai to make it. The corporation 
when it refuses, and upon the trial of the issue the court, must be able 
to see from the facts established that there is some question to be tried. 
A mère claim of the stock is not sufficient. State Insurance Co. v. 
Gennett, 2 Tenn. Ch. R. 82, 84 ; State ex rel. Townsend v. Mciver, 2 S. 
C. 25, 44. The question was well put by Sir G. Jessel, Master of the 
Rolls, in Ex parte Sargent, 17 Law Reports Equity Cases, 1873-4, 
273, 282, in thèse words : 

"lii it sufficient cause that somebod.v vvliose name is on the register gives 
uotice to the Company that the transfer is not valid, tje transfer being valld 



534 174 FEDERAL REPORTEE. 

In form? I cannot Iiold that to be sufflclent cause, because It would come 
to thls, that anybody giving notice would stop a transfer. Then Is It suf- 
flclent cause If the person who gives the notice turns out to be wrong? . The 
Company took no step to ascertaln who was in the right, but simply refused 
to register, and stood on that refusai; In fact, it sided wlth Mr. Fry, its 
chairman. Can I say that a company whlch chooses to refuse a transfer 
because the chairman says It is wrong, when it is right, is not to bear the 
costs resulting from that refusai, although it chose to act wlthout getting 
an indemnity for those costs over and agalnst Mr. Fry? I do not think so." 

Any other rule would enable any person to deprive the ovvner of his 
stock temporarily by simply giving notice to the corporation that he 
claimed it and protested against its transfer. 

The finding that there was no proof of any excuse for the corpora- 
tion's refusai except Wolcott's ancient notice has not been made with- 
out a considération of Delamater's letter to the corporation dated Sep- 
tember 27, 1905, wherein he declared that Carleton had not paid any- 
thing on account of the stock, and wrote : 

"And as the sald stock is claimed by A. Wolcott, and as I hâve arranged 
with the sald Wolcott for hlm to keep the said stock, I hereby authorize you 
to deliver the same to the said A. Wolcott, or to his attorney, J. A. Ewlng. 
as I hâve no further claim thereto." 

But Delamater did not testify that thèse déclarations were true, and, 
while his admissions against his interest and against the interest of 
the corporation which attempts to justify under them constitute ad- 
missible évidence in favor of the complainant, his statèments favorable 
to himself and the défendant were incompétent évidence against her 
because they were hearsay and were self-serving statèments. Delama- 
ter had no power to authorize the delivery of the stock to Wolcott. 
He was bound by his contract with Mrs. Carleton to cause that stock 
to be transferred to her, and the corporation was bound by the fact 
that it had received it from Ford with the request that it be trans- 
ferred to Mrs. Carleton, to either transfer.it or to return it to Ford 
or to deliver it pursuant to his order. 

Nor has the letter of Stickley, the secretary of the company, to 
Ford on October 7, 1905, been overlooked, in which he wrote that A. 
Wolcott claimed that he had placed the stock with Delamater "with 
the distinct understanding when he (Delamater) wanted to dispose of 
it, that he (Wolcott) was to hâve the first option at the price which he 
was willing to sell it for; and the said A. Wolcott stated that he had 
been ready at ail times to give hixn the money for the stock, but Dela- 
mater had never signified his Avillingness to accept any amount." No 
one testifies that this was the claim of Wolcott. Even if it were, it 
would hâve given him no title to or interest in the stock against Mrs. 
Carleton and no right to prevent its transfer to her. This claim would 
hâve been an acknowledgment that Wolcott delivered the stock and 
his blank assignment of it to Delamater knowing that Delamater 
owned the stock and that he had the right to sell it. The "distinct 
understanding" mentioned did not constitute an agreement for a légal 
considération and was void, and, if it had risen to the dignity of a 
contract, it would hâve created no title to or lien upon the stock. It 
would hâve related to personal property, and its spécifie performance 
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could not hâve been enforced, and Wolcott's only remedy under it 
after Delamater's contract of sale to Mrs. Carleton would hâve been 
an action for damages against him for its breach. And, finally, as 
this and every other claim of Wolcott was unknown to Mrs. Carleton 
when she paid the $3,000 for the stock, he was estopped by his as- 
signment of the stock and delivery of the certificate from making this 
or any other claim to the stock as against her. 

Our conclusion is that Mrs. Carleton's right to a transfer of the 
stock was clearly proved to the corporation and to the court, that 
no facts were presented to either that could hâve raised any rea- 
sonable doubt or question of that right, and that the action of the 
corporation in refusing to make the transfer and in delivering the 
certificate to Charles without the order of Ford, from whom it re- 
ceived it, was of a partisan character and violative of its légal duty. 
Hinckley v. Pfister, 83 Wis. 64, 85, 53 N. W. 21. 

The défendants alleged in their answer, and this averment was de- 
nied by the replication, that A. Wolcott, S. Delamater, W. W. Charles, 
and E. A. Frazier were proper and necessary parties to this suit, and 
counsel argue that the decree should be affirmed because they were 
not made parties. The position is untenable. In the first place, if 
thèse persons were indispensable parties, that fact would not sustain, 
but would reverse, the decree below, and, as the défendants hâve taken 
no appeal, they cannot be heard in this court to urge errors which 
would set aside the resuit in their favor. They can présent contentions 
that will support the decree and those only. An appellee or a défend- 
ant in error who takes no appeal or writ of error himself cannot, by 
assigning cross-errors, or by brief or argument, confer jurisdiction 
upon a fédéral appellate court to consider, review, or décide rulings 
against him in the court below. Much less can he be heard to chal- 
lenge rulings that were too favorable to him. Cross-errors are not 
assignable in the national courts. Bolles v. Outing Co., 175 U. S. 262, 
368, 30 Sup. Ct. 94, 44 L. Ed. 156 ; Cleary v. Ellis Foundry Co., 133 
U. S. 612, 614, 10 Sup. Ct. 323, 33 L. Ed. 473 ; Canter v. American, 
etc., Ins. Co., 3 Pet. 307, 318, 7 L. Ed. 688 ; Chittenden v. Brewster, 2 
Wall. 191, 196. 17 L. Ed. 839; Loudon v. Taxing District, 104 U. S. 
771, 774, 26 L. Ed. 923 ; The Maria Martin, 13 Wall. 31, 40, 30 L. Ed. 
351 ; Clark v. Killian, 103 U. S. 766, 769, 26 L. Ed. 607 ; United States 
V. Blackfeather, 155 U. S. 180, 186, 15 Sup. Ct. 64, 39 L. Ed. 114; 
The Stephen Morgan, 94 U. S. 599, 34 L. Ed. 266 ; Building & Eoan 
Ass'n V. Logan, 14 C. C. A. 133, 134, 66 Fed. 827, 828 ; Guarantee Co. 
V. Phénix Ins. Co., 134 Fed. 170, 171, 172, 173, 59 C. C. A. 376, 377, 
378, 379; Pauly, etc., Mfg. Co. v. Hemphill Co., 10 C. C. A. 595, 600, 
63 Fed. 698, 703 ; ^tna Indemnity Co. v. J. R. Crowe Coal & Mining 
Co., 154 Fed. 545, 567, 83 C. C. A. 431, 453. 

The only decree which the absence of indispensable parties to a 
suit will sustain is one which dismisses the bill upon that ground with- 
out préjudice to another suit against the same défendants and ail other 
indispensable parties upon the same cause of action, while the decree 
in this case was upon the merits. It rendered the issues res adjudicata 
and constituted a complète bar to ail future suits for a transfer of 
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the stock. A gênerai decree that the bill be dismissed, which does net 
cleàrly show that it rests upon some matter iri âbatement which pre- 
vents it frotn barring future actions upon the same cause, cannot be 
sustainèd by the sufficiency of the proof of the matter in âbatement, 
wheré there are pleas in bar, because the légal eiïect of the decree is to 
sustain the latter and to work a complète estoppel of subséquent suits 
upon the same cause. Hooven, Owens & Rentschler Co. v. John 
Featherstone's Sons, 49 C. C. A. 229, 233, 111 Fed. 81, 85 ; Speer v. 
Board of County Commissioners, 88 Fed. 749, 752, 32 C. C. A. 101, 
105; Indian Land & Trust Co. v. Shoenfelt, 135 Fed. 484, 487, G8 C. 
C. A. 196, 199 ; House v. Mullen, 22 Wall. 42, 46, 22 L. Ed. 838 ; Four 
Hundred and Twenty Mining Co. v. Bullion Mining Co., 9 Fed. Cas. 
592, 599 (No. 4,989), 3 Sawy. 634; Sheldon v. Edwards, 35 N. Y. 279, 
287, 288; United States v. Fine River Logging & Imp. Co., 78 Fed. 
319, 325, 24 C. C. A. 101, 107. 

In the second place, it is the absence of indispensable parties only 
that nècessarily compels the âbatement of a suit in the national courts. 
The- court below nècessarily found, when it entered its gênerai decree 
of dismîssal, that the persons named in the answer were not such par- 
ties, and the évidence is insufficient to warrant the reversai of that 
fînding. An "indispensable party" is one who has such an interest in 
the subject-matter of a controversy that a final decree between the par- 
ties before the court cannot be made without injuriously affecting his 
interest or leaving the controversy in such a situation that its final dé- 
termination may be inconsistent with equity and good conscience. Ev- 
éry other party who has any interest in the controversy or the subject- 
matter which is separable from the interest of the parties before the 
court, so that it will not be immediately afifected by a decree between 
them, is a proper party. Rev. St. §§ 737, 738 (U. S. Comp. St. 1901, p. 
687) ; Equity Rule, 47 ; Sioux City Terminal R. & W. Co. v. Trust 
Co. of N. A., 82 Fed. 124, 27 C. C. A. 73, 75; Chadbourne v. Coe, 2 
C. c: A. 327, 328, 329, 51 Fed. 479, 480, 481 ; Rogers v. Penobscot 
Mining Co., 154 Fed. 606, 616, 83 C. C. A. 380, 390, and cases there 
cited; Lawrence v. Southern Pacific Co. (C. C.) 165 Fed. 241, 243. 

This was not a suit to enforce spécifie performance of an agreement 
of sale, or to quiet title, or to détermine conflicting claims to the title 
or the possession of the stock. It was a suit to compel the corporation 
to discharge its duty to transfer the stock to Mrs. Carleton, and it was 
nothing more. The corporation was the only indispensable défendant 
because a decree between the complainant and the corporation cannot 
injuriously affect the interests of any of the persons named in the an- 
swer and it cannot leave the controversy in such a situation that its 
final détermination may be inconsistent with equity and good con- 
science, because those persons are not parties to, and they will not be 
bound by, that decree. They will be as free after, as before, the de- 
cree, to enforce any rights they may hâve to the stock or to a record 
of it in their names, both against the complainant and against the cor- 
poration. 

There is another reason why those persons were not indispen^^Jv.-. 
parties, and that is because the complainant denied, and the p'^^oï tailed 
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to show, that they were such parties. The burden was upon the de- 
fendants to make such proof, and in this court, after the adverse find- 
ing of the chancelier upon this issue, the burden is upon them to pré- 
sent proof of sufficient cogency to overcome the légal presumption that 
that finding was right. The proof is that A. Wolcott had estopped 
himself as against the complainant from claiming any interest in this 
stock or in its transfer and had died before the answer was interposed. 
that S. Delamater had estopped himself from claiming any interest in 
the stock or in the transfer against the complainant by his contract of 
sale, by his delivery of the stock to Mrs. Carleton for her $3,000, and 
by his subséquent written disclaimer, that Charles was the agent of 
Wolcott, and hence without interest in the controversy or the prop- 
erty, and there was no évidence whatever about Frazier. The resuit is 
that the decree of dismissal cannot be sustained, nor can a decree for 
the complainant be avoided on the ground that there was a defect of 
parties to this suit. 

Finally, the défendants insist that the bill was properly dismissed 
because, as they claim, Mrs. Carleton, a résident and citizen of the same 
State as the défendants, is the real party in interest in the suit, the com- 
plainant paid no considération for the assignment to her, and it was 
made for the sole purpose of creating a cause cognizable by the national 
courts. But the record fails to .sustain thèse claims. It contains con- 
vincing évidence that Mrs. Carleton made and delivered to the com- 
plainant a written assignment of ail her right, title, and interest in the 
3,000 shares of stock in November, 1905, and that therefor the com- 
plainant gave to her assigner her promissory note payable on demand 
upon condition that Mrs. Carleton should not discount the note, and 
that if the stock should not be transferred to the complainant Mrs. 
Carleton should return the note. There is nothing in this sale sub- 
stantially différent in légal effect from a sale of stock for cash with an 
express or implied warranty of title. In the latter case, if the title 
fails, and the purchaser cannot secure a transfer. of the stock upon the 
books of the corporation, the seller must return the considération with 
interest, and in the casé at bar the same resuit will follow from the 
same cause. But in each case the title to the stock and the right to 
the transfer vest absolutely in the vendee at the time of the sale. If 
the title proves valid, and the transfer is enforceable, the considération 
remains the property of the vendor. If the property sold was, at the 
time of the sale, or thereafter becomes, worth more or less than the 
purchase price, the gain or the loss is the vendee's. The évidence in 
the record established a valid sale and assignment to the complainant 
of the stock and of the right to its transfer for a valuable and lawful 
considération. 

The fifth section of the act of March 3, 1875 (18 Stat. 470, 472, c 
137 [U. S. Comp. St. 1901, pp. 508, 511]), which has never been su- 
perseded (Lake County Commissioners v. Dudley, 173 U. S. 243, 251 
19 Sup. Ct. 398, 401, 43 h. Ed. G84), provided: 

"That if, in any suit commenced in a Circuit Court or removed from a 
State court to a Circuit Court of tlie United States. It sliall appear to tlie 
satisfaction of said Circuit Court, at any time after sucli suit has been 
brought or removed tliereto, tlmt sucli suit does not really and substantially 
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involve a dispute or controvérsy properly within the jurlsdlctlon of sald Cir- 
cuit Court, or that the parties to sald suit hâve been improperly or collusive- 
ly mad^'or jolned, either as plaintiffs or défendants, for the purpose of creat- 
ing a: cause cognizable or removable under thls act, the sald Circuit Court 
shall dlsmlss the suit or remand It to the court from whlch It was removed 
as Justice may requlre, and shall inake such order as to costs as shall be 
just." 

The counsel for the défendants contend that the complainant was 
improperly and collusively made a party to this suit for the purpose of 
bringing the cause of action it présents within the jurisdiction of the 
court below., But the transfer of the stock and of the cause of action 
to the complainant was real and absolute, and, even if one of the mo- 
tives which induced Mrs. Cari eton to sell and the complainant to buy 
had been to enable the pùrchaser to invoke the jurisdiction of the féd- 
éral courts, that fact alone would not hâve defeated the purchaser's 
suit. Mrs. Carleton had the right to make a gift or a sale of her stock 
and of her cause of action to the complainant from that very motive, 
and if the gift or sale was genuine, and the title and the bénéficiai own- 
ership vested absolutely in the assignée, as they did, the latter could 
lawfully maintain her suit and enforce her rights. 

The fact that the purpose to bring a cause of action within the ju- 
risdiction of a fédéral court is the motive which induces a gift or a 
sale, and a conveyance of a cause of action or of the property out of 
which the cause of action arises, does not deprive the assignée of his 
right to invoke the jurisdiction of that court to détermine the cause, 
provided the transfer was real and absolute. McDonald v. Smalley, 1 
Pet. 620, 633, 7 L. Ed. 287; Smith v. Kernochen, 7 How. 198, 215, 12 
L. Ed. 666; Lehigh Mining & Mfg. Co. v. Kelly, 160 U. S. 327, 336, 
16 Sup. et. 307, 40 L. Ed. 444 ; Dickerman v. Northern Trust Compa- 
ny, 176 U S. 181, 191, 20 Sup. Ct. 311, 44 L. Ed. 423 ; South Dakota 
V. North Carolina, 192 U. S. 286, 310, 311, 24 Sup. Ct. 269, 48 L. Ed. 
448.- 

It is sham or fictitious transfers which colorably place titles and 
rights in assignées to enable them to maintain suits in the fédéral 
courts for the benefit of the assignors that are obnoxious to the act of 
March 3, 1875, and not the purpose or motive of real transfers. The 
record fails to establish that the assignment to the complainant was ei- 
ther sham, fictitious, or colorable, and the objection to it must be over- 
ruled. 

The decree below must be reversed, and the case must be remand- 
ed to the Circuit Court, with directions to enter a decree in favor of 
the complainant for the relief prayed in the bill, including a recovery 
from the défendant corporation, but not from the other défendants, of 
the dividends which hâve been declared upon the 3,000 shares of stock 
in controvérsy since September 27, 1905, and interest thereon from 
the times when they were respectiyely payable ; and it is so ordered. 
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MORSE V. UNITED STATES. 

<Clrcult Court of Appeals, Second Circuit. Oetober ]t, 1909. On Motion to 
Aameiid Mandate, November 23, 1909.) 

No. 292. 

1. Banks asd Banking (§ 2.57*)— National Banks— Ckiminal Prosecution 

OF Officeb fok Misapplication of Funds— Instructions. 

In a prosecnticn of an officer of a national bank under Rev. St. § 5209 
(U. S. Comp. St. 1901, p. 3497), for misapplication of furids wlth intent to 
Injure and defraud the association, gênerai language used in the charge 
in explaining the section, statlng that a misapplication of funds, In order 
to eonstltiite an offense, miist hâve been with intent to Injure or defraud 
the bank "or to decelve any officer of the bank or any agent appolnted 
pursuant to law to examine the affalrs of the bank," was not misleading, 
where the jury were subséquent! y charged speciflcally on the précise issue 
presented by the indictment aud that an intent to defraud the bank must 
be shown. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. | 257.*] 

2. Ceiminal Law (§ 1172*)— Appeai, and Eerob— Review— Harmless Brbob. 

An error in an instruction applying to cei'tain counts only of the in- 
dictment does not warrant a reversai, where there was a verdict of gullty 
also on other counts not affected by such instruction, which Is sufflclent 
to support the judgnient. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3161 ; Dec. 
Dig. § 1172.*] 

3. Banks and Banking (§ 256*) — National Banks — Criminal Responsi- 

BILITY OF OFFICERS— MAKINO FALSE ENTRIES. 

Upoa a charge agalnst an officer of a national bank of making false 
entrles in the books of the bank, it is immaterial whether défendant 
made the entries In person or cansed them to be made by a clerk or book- 
keeper. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 960- 
962; Dec. Dig. § 256.*) 

4. Banks and Banking (§ 256*) — National Banks— Criminal Responsibil- 

ITY or Officeks— False Enteies. 

Entrles in the books of a national bank showing loans to persons named 
on the security of stocks deposited as collatéral, when in fact the trans- 
actions were purchases of the stock by the bank, the supposed borrow- 
ers being merely dummies wholly Irresponsible for the amount of the 
notes which they gave without any intention of paying the same or any 
• knowledge of the actual transactions, were false entries, and, when made 
by the direction of an offlcer of the bank who conducted the transactions, 
a Jury was Justifled in flnding that they were fraudulent and made with 
intent to deceive the bank examiner and bis agents in violation of Rev. 
St. § 5209 (U. S. Comp. St. 1901, p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 960; 
Dec. Dig. § 256.*] 

5. Criminal Law (§ 1159*) — Appeal and Erbob— Review— Conclusiveness 

OF Verdict. 

Where the évidence was conflicting on an Issue of fact in a criminal 
case, the finding of the jury thereon Is conclusive on an appellate court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 3076 ; 
Dec. Dig. § 1159.*] 

*For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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6. Banks and Banking (§ 250*)— National Bank»— Oïfenses et Officeiîs 

— Falsb Reports. 

ïhe fact tliat a national bank is prohibited by Rev. St. § 5201 (U. S. 
Comp. St. 1901, p. 3494), from purchasing its own stock, does iiot make 
such a purchase a nulUty, nor does the purcliase extiuguish the stock, 
and, wliere a bank bought and held shares of its own stock, an entry in 
a report to the Comptroller of the bonds, securities, etc., held by the bank 
from which such stock was omitted, constituted a false entry. 

[Kd. Note. — For other cases, see Banks and Banking, Cent. Dig. S§ 960, 
961; Dec. Dig. § 250.*] 

7. Banks and Banking (§ 256*) — National Banks— Offenses by Ofeicers 

—False Reports. 

The fact that entries in a report made by a national bank to the Comp- 
troller aecurately state the facts as shown by the books does not prevent 
them from being false, where the books themselves do not correctly show 
the actual transactions or condition of the bank. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 961 ; 
Dec. Dig. § 256.*] 

8. Banks and Banking (§ 256*) — National Banks— Ckiminal Re,sponsibil- 

ITY OF OfFICERS — FaLSE REPORTS. 

Défendant, who was vice président of a national bank, caused stock of 
the bank to be purchased through brokers. The shares as bought were 
delivered to the bank and pald for by a cashier's check. On the same 
date défendant would cause his stenographer to give her unsecured note 
to the bank for a like amount. No loan was in fact made to her, but the 
stock was bought by the bank and retained by it, although the transac- 
tions did not so appear on the books, and when reports were made to the 
Comptroller the stock was not shown therein. Held, that although the 
reports were made by employés from the books, and the false entries in 
respect to the bank's securities therein were not espressly directed by 
défendant, he was ehargeable therewith criminally under Rev. St. § 5209 
(D. S. Comp. St. 1901, p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 902; 
Dec. Dig. § 256.*] 

9. Banks and Banking (§ 257*) — National Banks— Oriminal Prosecution 

op Opficers— Instructions. 

In the prosecution of défendants, under Rev. St. § 5209 (U. S. Comp. 
St. 1901, p. 3497), charged as officers wlth having made false entries in 
the books of a national bank and in reports to the Comptroller with in- 
tent to injure and defraud the bank and deceive its otflcers and the ex- 
aminer, It was not error to charge the jury that, if they found that such 
false entries were made, they were authorized to présume therefrom, in 
the absence of any explanation, that défendants knew them to be false, 
and that, if the natural and probable conséquence of such entries was to 
defraud or deceive, they might présume, in the absence of explanation, 
that such was defendant's intention. 

[Ed. Note.- — For other cases, see Banks and Banking, Cent. Dig. § 974; 
Dec. Dig. § 257.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Charles W. Morse was convicted of offenses against the national 
banking law, and brings error. Af&rmed. 

See, also, 169 Fed. 1021, 94 C. C. A. 667. 

On writ of error to revlew a judgment, entered upon the verdict of a jury, 
convictlng the défendants Morse and Alfred H. Curtis, as vice président and 
président, respectively, of the National Bank of North America, of maklu.i: 
false entries in the books and reports of the bank and of misapplicatioii of 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its funds. Three indictments were filed against the défendants containing 
84 counts. Thèse Indictments were Consolidated by order of the court. 
l'wenty-one counts were withdrawn by the district attoriiey or were dis- 
.nissed by the court, leaving 63 counts to be consldered by the jury. The Con- 
solidated Indietnient as prlnted in the record covers 231 pages. The jury 
convicted the défendants upon 53 counts. eharglng misappllcation of the funds 
of the bank and the making of false entrles in its bookîs and reports to the 
CtomptroUer. TJpon ail of the conspiracy counts the défendants were ac- 
quitted. 

Sentence was suspended as to the défendant Curtis. The défendant Morse 
was sentenced to imprlsonment in the fédéral prison at Atlanta, Ga., for 
15 years. 

Martin W. Littleton and Owen N. Brown, for plaintifï in error. 
Henry A. Wise, U. S. Atty. (Henry L. Stimson and Félix Frank- 
furter, of counsel). 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. It îs urged that grave injustice was done the de- 
fendant Morse in requiring him to answer an indietnient charging him 
with having committed 84 separate and distinct offenses. 

The trial occupied 3 weeks, the court sitting from 10 o'clock until 
5 each day, Saturdays included; so that, if the ordinary court hours 
had been observed the trial would hâve occupied 4^/2 weeks. 

The questions considered required the examination of a large num- 
ber of complicated banking and commercial transactions, necessitating 
the study of a vast array of figures and the understa-'ling of the book- 
keeping and procédure incident to the business of national banks. 

It is argued that a jury, with nothing but the memory of its mem- 
bers upon which to dépend, cannot keep such a tremendous record of 
complicated facts in mind, and that its conclusion niust inevitably be 
based upon vague gênerai impression and conjecture. Thèse consid- 
érations would be persuasive were they germane to the issue now before 
us. They should, however, be addressed to the législative and not to 
the judicial branch of the government. 

The statutes of the United States permit a multiplicity of counts, 
and the consolidation of indictments relating to the same gênerai sub- 
ject is within the discrétion of the trial court. 

It is asserted that it is for the interest of the accused that this 
should be done, that there is less hardship to him in meeting the char- 
ges at one trial than at a séries of trials extending, perhaps, over a 
term of years. 

It is possible tîiat if the attention of the lawmakers were called to 
this subject they might, at lepst, limit the number of charges which 
an accused person is required to meet under section 5209, Rev. St. (U. 
S. Comp. St. 1901, p. 3497), as they hâve done under other sections 
of the Revised Statutes. If the jury experienced the same difficulty 
as this court i'- adapting the voluminous proof to the varions charges, 
they must hâve found the task a most arduous and perplexing one. 
The fact that counsel hâve deemed it necessary to submit briefs 
aggregating 576 printed pages is a forcible reminder of the difficulties 
which must hâve beset the jury in its endeavor to comprehend such an 
vrray of complicated accusations. 
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That a jury is not a proper tribunal to pass intelligently upon such 
issues is recognized in civil causes. 

To meet a multiplicity of charges depending upon technical knowl- 
edge requires the employment of experts and the outlay of large sums 
of money which, in the case of a poor man, might almost amount to a 
déniai of justice. Thèse considérations, if presented to Congress, may 
induce some action along the lines suggested; but as the law now 
stands there seems to be no limit to the number of counts which a 
person accused of violating the national bank act may be required to 
meet. 

It is also asserted that the sentence of the défendant Morse to 15 
years' imprisonment was excessive and vmusual. 

In view of the fact that sentence was suspended in the case of the 
défendant Curtis, who was président of the bank, there is much that 
may be said in support of this contention. Thèse considérations, how- 
ever, should be addressed to the Président upon application for execu- 
tive clemency. This court is not permitted to consider them. 

The défendant insists that the trial court committed a fundamental 
error in submitting to the jury on the misapplication counts the intent 
to deceive which v.as not alleged in the indictment. Count 30 of the 
indictment — and ail the misapplication counts are aHke in this respect — 
allèges that the défendants "unlawfully, knowingly, and fraudulently, 
and with intent to injure and defraud the said National Banking As- 
sociation, did willfully misapply certain of the moneys, funds, and créd- 
its of the said National Banking Association then and there being to 
the amount and value of $103,920." The allégation is plainly one 
charging the défendants with misapplication with intent to injure and 
defraud the bank, and the proof tended to establish the truth of the al- 
légation, and not an intent "to deceive any officer of the association, 
or any agent appointed to examine the affairs of any such association." 

After quoting and carefully explaining to the jury the applicable 
portions of section 5209 of the Revised Statutes, the court said : 

"It le further necessary, to complète the crime of willful misapplication, 
not only that there should hâve been a conversion of money, funds, or crédits 
to the use of some one other than the banl£, but that such conversion shonld 
hâve been made with the intent on the part of the défendants to injure or de- 
fraud the banlï or any other person, or to deceive any officer of the banlj, or 
any agent appointed pursuant to law to examine the affairs of the bank." 

Although this is a correct exposition of the law, it is urged by the 
defendant's counsel that in its application to the case in hand it was 
incorrect and misleading and may hâve induced the jury to believe 
that they were justified in convicting the défendant of misapplication 
of the funds of the bank if they found that his intent was to deceive 
an officiai of the bank or a bank examiner, even though they found him 
guiltless of the intent to defraud the bank as alleged in the indictment. 

The answer is : 

First. The language criticised occurred in that part of the charge 
where the court was explaining the law generally tô the jury, and any 
possible misapprehension on their part must hâve been removed by the 
clear and compendious explanation subsequently given by the court of 
the précise issue presented to them on the misapplication counts. 
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Second. Assuming error, it only affected the mîsapplicatîon counts 
and will not warrant a reversai if the défendant was properly con- 
victed on the counts charging false entries. Indeed, if the conviction 
can be upheld upon two of thèse counts, it is sufficient to sustain the 
judgment. 

Third. No exception was taken to the charge in this regard, and 
no error is assigned predicated on this portion of the charge. 

If we were satisfied that any substantial injustice had been donc the 
défendant, if, for instance, we were convinced that he has been con- 
victed of an offense not charged in the indictment, we would not hesi- 
tate to ignore the failure to note an exception. In criminal causes the 
court should be zealous to protect the rights of the défendant and 
should never permit a conviction to stand where there is a material 
variance between the allégation and the proof. It is most unlikely, 
however, that the jury were misled by the paragraph of the charge 
quoted above. As already pointed out, the court was explaining, gen- 
erally, the meaning of the statute, and the language quoted was an 
absolutely correct statement of its provisions. Later, when dealing 
with the spécifie charges of misapplication, the court charged that the 
intent must be to injure or defraud the bank. For instance, in de- 
scribing the crime of misapplication by means of an overdraft, he said : 

"If the money was taken and permltted to be taken wlthout authorlty or 
in excess of the authorlty lodged In Curtis and Morse, If It was taken with 
the preserlbed intent to defraud or Injure, then it was unlawfully taken." 

There are other portions of the charge wîiich tend strongly to sup- 
port the contention that the jury could not hâve entertained the idea 
that intent to deceive an officer of the bank or an examiner was an in- 
grédient of the offense of willful misapplication as charged in the in- 
dictment. 

Pursuant to requests by the defendant's counsel, the court charged 
the spécifie proposition as to the nine counts numbered from 31 to 29, 
both inclusive: 

"That the jury must acquit unless satisfied beyond a reasonable doubt that 
the acts of the défendant were done with intent to lïijure or defraud the said 
association for his own nse, beneflt, and advantage, or for the use, beneflt, 
and advantage of some ijerson or company other than the said l>ank." 

Thèse counts charged the misapplication of the funds of the bank 
by means of an overdraft. As to thèse counts, therefore, it would 
seem most unlikely that the jury could hâve been misled. 

Per contra, we cannot wholly divest ourselves of the appréhension 
that the jury may hâve obtained a mistaken notion of the essentials 
of the offense and may possibly hâve convicted the défendant upon the 
theory that the funds of the bank were misapplied with intent to de- 
ceive an ofHcer of the bank or an agent of the government, and not 
with intent to injure and defraud as alleged in the indictment. 

In a civil cause a theory resting upon a foundation so insubstantial 
could not be maintained ; but, where the liberty of a citizen is at stake, 
the court should be clearly convinced that he has not been convicted 
under a mistaken interprétation of the law. If the language above 
quoted were the only portion of the charge upon which the defendant's 



544 174 FEDERAL EBPORTEE. 

argument îs based, it would not be difficult to disregard it ; but later 
on, when the court was explaining the misapplication counts relating 
to the Ice transactions, he charged, after stating that, if the jury be- 
lieved that the Ice stock was purchased at grossly excessive priées, they 
might find that the amount paid in excess of the real values of said 
stock w^as a willful misappHcation thereof, providing they also found 
"that such misapplication was with the intent denounced by the stat- 
ute." 

It would hâve been more accurate had he said, "with the intent 
charged in the indictment." 

The intent denounced in the statute, as previously explained by the 
court, was (1) either to injure or defraud the bank, or (2) to deceive 
any officer of the bank or any agent appointed to examine its affairs. 

Is it not possible that the jury may hâve convicted the défendant, 
upon the counts in question, of an intent not charged against him in 
the indictment? 

The fact that no exception was reserved to this portion of the charge 
would, in a civil cause, ordinarily be a suiificient answer to the con- 
tention hère asserted; but our rules permit us to consider "a plain 
error though not assigned," and in a criminal case such an error should 
not be ignored. Wiborg v. U. S., 163 U. S. 632, 659, 16 Sup. Ct. 1127. 
41 L. Ed. 289; Crawford v. U. S., 212 U. S. 183, 194, 29 Sup. Ct. 260, 
53 L. Ed. 465. 

In view of this possible misunderstanding on the part of the jury, 
we pass to the considération of what are known as the "False Entry, 
Ice Stock Counts." Thèse are 3A,_ 4B, 7A, 8A, 9A, 3B, 4C, 6A, 9B, 
and lOA, ail charging false entries in the books of the bank. Défend- 
ant was convicted on ail thèse counts. 

We see no escape from the proposition that, if the défendant were 
properly convicted upon two of thèse counts, the judgment must be 
sustained. Count 3B, for instance, charges : 

That on December 8, 1905, the défendant, being vice président of the 
National Bank of North Açnerica, unlawfully, knowingly, and fraud- 
ulently did willfully make in a book of the bank known as "Call Loans," 
on page headed "No. 5188 Davison Brown," a certain entry, as foUows : 

"114712.83 6 Dec. 8, 1905, 4000 Am. Ice Secy. Com." 

That this entry purported to show, and did in substance indicate 
and déclare, that a loan in the amount of $114,712.83 had then and 
there been made by the bank to Davison Brown with 4,000 shares of 
the American Ice Company as sectirity. 

That said entry was false (1) because no loan in that amount or 
any amount had been made to Davison Brown by the bank, and (2) 
that the 4,000 shareS of Ice stock had not been placed as security for 
such loan but were in fact the property of the bank. 

That the false entry was made by the défendant with intent to in- 
jure and defraud the bank and its shareholders and creditors and to 
deceive the other officers of the bank and any agent appointed by the 
Comptroller of the Currency to examine the affairs of said bank. 

This count will serve as an illustration of thèse charges of false en- 
tries. So far as they are concerned, the gist of the accusation against 
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the défendant is that, having obtained control of the bank, he entered 
upon a career of reckless and forbidden spéculation, purchasing- with 
the money of the bank securities of a fluctuating and doubtful value 
and concealing the transactions by entries in books and reports. It is 
contended that thèse entries indicated that the money so misapplied 
was loaned to third parties with the said securities as collatéral ; where- 
as, the alleged borrowers were, in truth, mère créatures of the défend- 
ant wholly under his influence and control and of no financial re- 
sponsibility, their names being used merely as a cloak to cover the im- 
proper use of the bank's funds. 

Thèse charges are strenuously denied by the défendant. The issue 
thus raised is one of fact to be déterminée! by the jury, and their ver- 
dict, unless clearly agàinst the weight of évidence, cannot be disturbed 
by this court. 

The broad fundamental questions underlying several of thèse counts 
were: 

First. Who owned the Ice stock, the bank or Morse? 

Second. If the bank owned it, was this fact concealed by false en- 
tries in the books and reports made by the direction or procurement of 
the défendant? 

Thèse propositions were clearly and fairly stated by the court, and 
the jury were repeatedly informed that the crucial question for them 
to détermine was who owned the stock, and they were told again and 
again that, if they found that Morse was the real owner, he must br 
acquitted. 

For instance, the court said: 

"If you flnd tliat thèse shares of the American Ice Securities Company were 
not the property of tlie baiili and were not owned by the banli, there Is an 
end of the * * * false entry charges resting thereon." 

The finding of the jury that the bank owned the stock carried with 
it, almost as matter of course, the other ingrédients of the crime. It 
cannot be maintained that the entries were consistent with such own- 
ership, and the jury were justified in finding not only that they were 
false, but were made with intent to conceal the true situation. So that 
the only question is whether there was any évidence to submit to the 
jury, for if there were it would hâve been error to hâve granted the 
motion for a direction of a verdict for the défendant. 

A single example will serve to illustrate this branch of the contro- 
versy, as ail the counts charging false entries of Ice stock relate to sub- 
stantially similar transactions. 

In December, 1905, one John F. CarroU purchased, through the de- 
fendant, 4,000 shares of the stock of the American Ice Company with 
money advanced by the Bank of North America at 28%. Four days 
afterwards (December 8th) the bank purchased this stock from Car- 
roU at 3.3%, paid Carroll $20,707 as his profits, and canceled the loan. 
The bank then owned 4,000 shares of Ice, or, at least, the jury were 
justified in so finding. 

Davison Brown was a clerk in the office of Primrose & Braun, note 
brokers, at a salary of $25 per week. Braun was the defendant's pri- 
vate secretary. Brown could not hâve paid a note to exceed $5,000 
174 P^— 35 
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at the time in question. At the request of some one at the tank, Brown 
signed a promissory note for $135,420. He had no interest in the 
transaction, knew nothing about it, and did not expect to pay the note 
or any part thereof. 

On December 8, 1905, the 4,000 shares of Ice appear on the books of 
the bank as collatéral to a call loan made to Davison Brown on his note. 
On January 9, 1906, the same 4,000 shares were sold to Katherine T. 
Gelshennen at 40 ; $25,000 being paid by her to the défendant and by 
him to the bank. The profit of this sale was passed to the crédit of 
the bank, the December loan to Davison Brown was cancded, and a 
new one entered. On the 15th of January Mrs. Gelshennen sold the 
stock at a profit of $13,855 ; 2,000 shares remaining with the bank. 
The stock was sold for 43^4, $87,000 being the price paid for 2,000 
shares, and the transaction appeared on the books as a loan to one 
Leslie E. Whiting with the shares as security. Whiting was also a 
clerk of Primrose & Braun, receiving a salary of $12 a week and was 
but 19 years of âge. He knew nothing about the transactions in 
which he was asked to sign notes at the bank and concededly, upon his 
own testimony, was acting as a dummy with no knowledge of or in- 
terest in the loans made in his name. 

From January 11, 1906, to April 18, 1907, the bdoks show seven 
similar transactions in which loans appear as made to Whiting on his 
notes with Ice and Copper stock as collatéral. In form thèse trans- 
actions were undoubtedly entered as loans; but the jury may fairly 
hâve found that in substance and in fact the bank was the actual pur- 
chaser of the stock, and that the entry in the names of thé irresponsible 
clerks who knew nothing of the merits of the transactions, was merely 
a subterfuge to prevent the ComptroUer and his agents from learning 
that the bank was engaged in speculating in fluctuating stock. 

If loans, why was no interest charged the borrower? Upon what 
theory was the lender entitled to dividends earned by the collaterals? 
Why should profits made on sales of the collaterals be given to the 
bank? Upon the hypothesis of ownership the bank was entitled to the 
dividends and profits of sales which it received, but upon the theory 
of a loan the bank was only entitled to a return of the principal with 
interest. Creditiiig the bank with profits when the stock rose in value, 
and charging it with the loss when it declined, is surely inconsistent 
with the theory that the stock was deposited with the bank solely to 
secure a loan. In passing upon this question, it was proper for the ju- 
ry to consider the relations of the makers of the notes to the défendant, 
their financial irresponsibility, the understanding between the défend- 
ant and Curtis as to the character of the transactions, and ail the sur- 
rounding facts and circumstances. That the défendant and Curtis 
were aware of the détails of each and ail of thèse transactions is amply 
established by the proof. Indeed, their contention is that the loans 
were in fact made to the défendant with the intention on his part to 
give the bank the benefit of any profits growing out of the transactions. 
We do not understand, however, that it is pretended that there was 
ever any guaranty of the loans enforceable against the défendant. 

The natural resuit of representing thèse transactions as loans on Ice 
stock collatéral instead of purchases by the bank of such stock was 
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that the reports to the ComptroUer — ^themselves the subject of another 
séries of counts — contained similar misrepresentations. The motive is 
obvious. If the ComptroUer or his examiners had been advised that 
the bank was speculating in stocks of problematic and fluctuating val- 
ue, the bank would hâve been called sharply to account. As late as 
January 34, 1907, the ComptroUer believed that the transactions in 
question were loans. He says : 

"Attention is also called to tlie fact that a very large proportion of the 
loans are collateraled by stocks of spéculative enterprlses. In times less fa- 
vorable than the présent tbere would be grave danger of large losses on thèse 
loans. Of the $5,697,000 in loans to dlrectors their corporations and other 
dealers of the bank, a large amount is secured by stock of the Ice Securities 
Company, the Clyde, Mallory, and Eastern Steamshlp Companles and other 
corporations in whlch Vice Président Morse is Interested." 

The object of the lavir requiring periodical reports — not less than 
five annually — is to put the ComptroUer in possession of the actual 
condition of the bank. This information he expects to receive, and 
this information the officers of the bank are expected to furnish hon- 
estly and truly. 

Ûpon the assumption of the bank's ownership of the stock, as found 
by the jury, the acts of the président and vice président were not only 
ultra vires, but they were of a character so reckless that, if persisted 
in, they were certain to bring disaster to the bank's stockholders and 
creditors. 

It is true that the défendant did not make any of the entries in the 
bocks or reports with his own pen. Ail of them were made by the 
employés of the bank as part of their routine work. 

If it were necessary to prove against a director that he actually made 
the entry charged to be false, conviction under the statute would be 
impossible, as thèse entries are invariably made by subordinates in the 
executive department. Congress was not seeking to punish the ig- 
norant bookkeeper who copies items into the books as part of his daily 
task, but the ofiScers who conceived and carried out the fraudulent 
scheme which the false entry was designed to conceal. It is whoUy im- 
material whether such ofïicer acts through a pen or a clerk controlled 
by him. 

The argument of the défendant as to false entries and the responsi- 
bility for making them will be further discussed below in connection 
with the next séries of counts. 

The testimony supporting the counts alleging false entries as to Ice 
stock is of the same gênerai nature and need not be considered in dé- 
tail. Assuming that the facts warranted the jury in finding that the 
transactions represented by the Brown and Whiting notes were pur- 
chases of stock by the bank and were not loans with thèse stocks as 
security, the finding that the entries were false foUows almost as a 
matter of course. The entries on the books and reports show that 
thèse transactions were loans, concededly they were not loans to Brown 
and Whiting, and there was testimony sufficient to support the finding 
that they were actual purchases. No examination of the books and 
reports would hâve led to a discovery of the truth, and the jury may 
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well havé found that the entries were false and made with the intent 
denounced by the statute. 

The entries in question were false because they stated the existence 
of transactions which the jury found never took place. They were 
not entries of improvident or fraudulent loans, but entries as loans of 
transactions that should hâve been entered as sales to the bank of spéc- 
ulative stocks. There is a distinction between a real, although fraud- 
ulent, note, and a fictitious or sham note which represents no real 
transaction. The jury were warranted in finding that thèse were mere- 
ly sham notes, that the makers gave them with no intention of assum- 
ing responsibility, and that the bank accepted them with the same un- 
derstanding. 

The entries in question found their wây to the books and reports be- 
cause the défendant set the machinery in motion which required the 
entries to be made. He knew every détail of the various transactions. 
They were ail devised, accepted, or engineered by him, and the jury 
were justifi'ed in finding that the entries were false, that the défendant 
knew them to be false, and that they were made with intent to deceive. 

Certain transactions concerned with stock of the Bank of North 
America liiày next be considered. They are covered by counts 17, 18, 
,19A, aiid.^OA, ail false entry counts. 

Count Ï7' charges: That Morse (director and vice président") and 
Curtis (director and président) did on April 11, 1906, unlawfully and 
knowingly make a certain false entry in a report, which it was the 
duty of thë bank to make to the Comptroller of the Currency, and which 
it did make, showing the condition of the bank at the close of business 
on April 6, 1906, attested by the signatures ôf three directors, including 
défendants.' That the false entry was to the efïect that, at the close 
of business bn the last-m'ehtioned day, the amount of "bonds, securi- 
ties, etc., including premiums on same" (see schedule) was $564,330; 
whereas, as défendants at the time well knew, the bank was then the 
owner of 331 shares of its own capital stock (value $96,783.25), but 
saîd sum was not included in the entry nor were the said shares of stock 
.set forth in the schedule. Intent is charged to injure and defraud the 
bank and its stockholders and to deceive the other officers of the bank 
and any agent who might thereafter be appointed by the Comptroller 
to examine the affairs of said bank. 

Counts 18, 19A, and 20A contain ëimilar charges as to reports to the 
Comptroller of the condition of the bank on June 18, 1906, September 
4, 1906, and November 12, 1906, respectively. 

Thèse four counts are very clearly expressed, atid it is not under- 
stood that any question is raised as to their sùfficiency in form. The 
facts of which they are predicated are as follows: The défendant 
Morse, between December, 1905, and July, 1906, ordered Primrose & 
Braun, stock brokers, whenever they learned of any odd lots of the 
stock of the Bank of North America for sale that they could buy rea- 
sonably, to pick it up. This would tend to keep the price of the stock 
steady and be for the interest of the stockholders, including défendant, 
who wàs the owner of upwards of one-third of the shares of its stock 
and had loans outstandihg on which some of this stock was pledged 
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as collatéral. What happened was this: Each lot of stock was de- 
livered to Primrose & Braun by the seller and put in their name with 
transfer executed in blank. It was sent by messenger, who presented 
himself at the bank, received a cashier's check, for the price, and deliv- 
ered the certificate. In accordance with instructions received from Cur- 
tis, the loan clerk thereupon made out a demand loan note for the 
amount, bearing 6 per cent, interest, took it to Miss K. A. Wilson, and 
had her sign it. He then placed it with others in an envelope marked 
in her name. She was Morse's private secretary, with no resources 
other than her salary. The notes she signed were personal without 
collatéral. The following excerpt from the brief of défendant thus 
summarizes the transaction: 

"Tlie bank books sbowed, uiider date of each of thèse loans, that Primrose 
& Braun received cashier's checks for sums corresponding with the amounts 
of sald loans, in paynient for varying quantities of shares of the capital stock 
of the National Bank of North America ; the amount of check also includlng 
broker's commissions. The price of the stock varied from 270 to 300 per 
share. On the date of each one of thèse payments to Primrose & Rraun the 
bank books sbowed that a loan was entered in the name of K. A. Wilson for 
the amount of the payment to Primrose & Braun. It seems that Curtis would 
notify either Primrose or Rado that a certain number of shares of the bank's 
stock would be delivered by Prinu'ose & Braun on that day, for which they 
should pay at a certain rate and make a demand loan in the name of K. A. 
Wilson. Pringle & lîado, when the stock came in, would make a note for the 
amount paid Primrose & Braun and hâve Miss Wilson sign. No collatéral 
was held against thèse loans between January and July, 190(>. ïhe stock 
would then be tumed over to the transfer clerk and retained in the posses- 
sion of the bank. The number of shares aequired in this way amounted on 
April 6, 1906, to 331 shares : on June 18, 1906, to 428 shares ; and on July 
2, 1906, to 430 shares. This stock was carried on the register of the baiik be- 
tween January, 1906, up to and subséquent to January, 1907, in the name of 
Arthur Braun, or Primrose & Braun. No Interest was collected from K. A. 
Wilson on thèse loans ; and from time to time dividends were paid to Prim- 
rose & Braun, and Primrose & Braun would thereupon glve the Bank of North 
America a check for the amount of sald dividends, which was credited on the 
books of the bank as 'Interest Received.' 

"On July 2, 1906, the total of this séries of Wilson loans amounted, with- 
out interest; to $125,376.75. Ou that date the National Bank of North Ameri- 
ca received a cashier's check of the Bank of New Amsterdam, drawn to the 
order of the Bank of North America, for |125,376.75, which was credited on 
said K. A. Wilson loans and they were marked paid. On the same day it ap- 
peared from the books of the Bank of New Amsterdam that a loan had been 
made to K. A. Wilson on her note secured by 430 shares of the stock of the 
National Bank of North America, for the sum of $125,376.75. Statements of 
the amount of interest due on this loan would be sent to Miss Wilson by the 
Bank of New Amsterdam, and the Bank of North America would issue and 
dellver a cashier's check, signed by Curtis as président, to the Bank of New 
Amsterdam therefor. While bis loan was in the Bank of New Amsterdam a 
dividend check for dividends on said stock was received by Primrose & Braun, 
who deposited said check in their own bank and in turn sent their check to 
the National Bank of North America for the amount of said dividend." 

The défendant Morse was a director of the Bank of New Amster- 
dam. 

While the stock was in the possession of the Bank of North America, 
it was not kept in the customary tray in which collatéral for loans was 
kept in the loan department, nor entered in the spécial deposit book in 
which securities carried by customers were often entered; it was kept 
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by Rado, assistant cashier, in a clip or file in his possession. No in- 
terest was ever collected or asked for from Miss Wilson. While the 
stock was in the possession of the Bank of New Amsterdam, the Bank 
of North America received a check from the New York Construction 
Company, pne of its customers, for $7,125 paid as commission on loan. 
This sum it paid over to the Bank of New Amsterdam to be credited 
on the principal of the loan by the latter bank, of $125,376.75 to Miss 
Wilson. 

Section 5301, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3494), pro- 
vides that : 

"1^0 association sball make any loan or discount on the securlty of the 
shares of Its own capital stock, nor be a purchaser or holder of any such 
shares, unless such secuiity or purehase shall be neeessary to prevent loss 
upon a debt prevîously contracted in good falth ; and the stock so purehased 
or acquired shall within six mouths from the time of Its purehase, be sold or 
disposed of at public or prlvate sale; or, in default thereof, a receiver may 
be appolnted to close up the business of the association, accordlng to section 
flfty-two hundred and thirty-four." 

Upon thèse facts the fundamental question was: Who bought the 
stock of the Bank of North America? — a question which was sub- 
mitted to the jury on conflicting évidence. Morse testified that he 
bought it for the object named — to keep the price of the stock steady 
— that thèse purchases from time to time were paid for by loans to 
him in Miss Wilson's name for whatever amount was needed. Curtis 
testified that the Wilson notes were used for the purchases of bank 
stock, that at the commencement he heard Morse tell her to make 
thèse notes. The government relied on the circumstances that the 
purehase price was paid directly in the form of cashier's checks to 
the brokers; that the bank received ail dividends on the stock; that 
it paid ail interest neeessary to carry the same and stood the loss 
caused by the failure of the dividends to equal the interest; that no 
claim was made on Miss Wilson for the same ; that funds belonging 
to the bank were applied in réduction of the loan after it was trans- 
ferred to the Bank of New Amsterdam ; that so long as the stock re- 
mained in the Bank of North America it was treated in respect to its 
custody as belonging to the bank and not to customers; that while 
there Curtis was heard to say to Morse that the Wilson loan should 
not be in the bànk ; that while the loan to Miss Wilson was outstand- 
ing in the Bank of New Amsterdam it was criticised by the Comptrol- 
1er of the Currency on the ground that the examiner was of the opin- 
ion that Morse was in some way interested in it; that he and two of 
his co-directors in that bank replied that Morse was not directly inter- 
ested in this loan and that the maker was absolutely good, and the 
note would be paid if there were no security for it. 

The évidence fully warranted the submission to the jury as a ques- 
tion of f act : "Who owned this stock, the bank or Morse ? Who own- 
ed it in fact?" The court thus phrased it, no exception was reserved 
to the charge on thèse counts, and there was no request to charge with 
regard to them specificàlly. The finding of the jury on the proofs is 
conclusive upon the appellate court. Crumpton v. U. S., 138 U. S. 
361, 11 Sup. Ct. 355, 34 L,. Ed. 958 ; Burton v. U. S., 302 U. S. 344, 
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2G Sup. Ct. 688, 50 L. Ed. 1057. Indeed, if sittmg as triers of the 
facts, we would be inclined to reach the same conclusion upon this 
record. 

Error is assigned to the refusai to direct a verdict for défendant 
on thèse four counts on the ground that because of the prohibition 
of section 5201, above quoted, any attempted purchase by the bank of 
its own stock would be wholly void ab initio, an absolute nullity, citing 
Transportation Company v. Pullman Car Co., 139 U. S. 24, 11 Sup. 
Ct, 478, 35 L. Ed. 55, and Burrows v. Niblach, 84 Fed. 111, 28 C. C. 
A. 130. We cannot assent to the proposition that the unlawful ac- 
quisition of shares of its own stock is a nullity absolving the bank from 
reporting the fact to the ComptroUer. The views expressed in Nation- 
al Bank v. Whitney, 103 U. S. 99, 26 L. Ed. 443, Portier v. New Or- 
léans Bank, 113 U. S. 439, 5 Sup. Ct. 234, 28 L. Ed. 764, and Walden 
V. Nat. Bank, 130 N. Y. 221, 29 N. E. 127, 14 L. R. A. 211, require a 
différent conclusion. 

It is further contended that a verdict should hâve been directed for 
défendant on the ground that a purchase by the bank of shares of 
its own stock would extinguish the stock thus purchased until it might 
be reissued, so that there' would really be no item of property to in- 
clude in a report. In view of the provisions of the national bank 
law (section 5143, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3463]), 
prescribing the formalities upon which alone the capital stock of . a 
bank can be reduced, this contention is unsound. 

It having been established by the verdict that thèse shares of stock 
of the Bank of North America were in fact bought and owned by the 
bank, was there any false entry in regard to them? Concededly they 
appear nowhere in the reports referred to. Thèse reports are made 
according to a form prepared by the ComptroUer. That form con- 
tains a heading entitled, "Resources," under which is a subheading en- 
titled: "8. Bonds, Securities, etc., including premium on same (see 
schedule)." On the succeeding page appears the schedule entitled, 
"Bonds, Securities, etc. (Bonds, Claims, Judgments and similar items 
should be included under this head)." 

The défendant contends that, by reason of the language last quoted, 
it is to be inferred that the schedule covers only claims growing out 
of expressed promises to pay money, and does not include certificates 
of stock. Ordinarily the words, "Bonds, Securities, etc.," would in- 
clude shares of stock, and it is apparent that the draughtsman of the 
form did not use the word "Securities" with any spécial restricted 
meaning, because twice on the same page, in the schedule of "loans 
and discounts," the phrase is used: "Secured by stocks, bonds and 
other Personal securities." There is no other heading in the entire 
report under which shares of stocks owned by the bank could possibly 
be classified. It must be assumed that they were to appear some- 
where, and the several reports which were put in évidence show that 
the persons who fiUed them out had no difficulty in understanding the 
heading "Bonds, Securities, etc.," because varions items of the stock 
of différent corporations are Hsted therein. 

The main contention on this branch of the case is that the alleged 
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false entries are not false, but faithfully describe actual occurrences. 
The reports to the Comptroller which form the gravamen of thèse 
counts are, of course, taken from the bocks of the bank and do ac- 
curately and faithfully state what the books themselves disclose. But 
the real test of their truth or falsity is whether or not they faithfully 
represent the original transaction — that they were repeated automat- 
ically through a long séries of books and documents is immaterial. 
We hâve the f acts established by the verdict that the bank bought 
and owned this stock. At the time of the purchase, a paper in the 
form of a promissory note was before the bank employé whose duty 
it was to record what had taken place. That paper falsely represent- 
ed the transaction ; the bank had not loaned Miss Wilson the money 
on her personal obligation to repay it, but had paid the money out 
to certain brokers as the considération for shares of stock, which it 
had purchased. The recording employé, relying on the paper, made an 
entry which presumably he had no reason to suppose was untrue, 
which described the transaction as he supposed, and had good reason 
to suppose, it to be, but the entry, being contrary to the actual fact 
was none the less a false one, although the employé who innocently 
made it could not himself hâve been convicted of a violation of sec- 
tion 5209. Every entry therefore in the books and documents, which 
asserted that on the day named Miss Wilson borrowed the sum named 
frçm the bank, and every entry which undertook to enumerate the 
property belonging to the bank, and omitted the shares of this stock 
bought on that day, is a false entry, because it "represented as an ac- 
tual occurrence one which did not exist," or was "false in a material 
part." Coffin v. U. S., 163 U. S. 664, 679, 16 Sup. Ct. 943, 949, 40 
h. Ed. 1109. 

The entries therefore in the four reports to the Comptroller which 
purported to set forth the "Bonds, Securities, etc.," and omitted ail 
mention of any of this stock, were false. Who was responsible for their 
appearance in those reports? It is not disputed that it is no longer 
the law that only the person who actually writes the entry can be 
convicted under section 5209, but it is contended that there is no évi- 
dence whatever in the record that the défendant gave any direction to 
any of the clerks or employés of the bank in regard to the making of 
entries in reports to the Comptroller. The contention is thus stated 
in the brief: 

"The rules and régulations of the bank Intei-vened between the act of the 
défendant Morse and the making of such false entries. In order that one 
may be guilty of the offense denounced by the statute, he must direct the do- 
ing of the prohibited act, that Is, the making of the false entry itself ; and 
before the défendant can be found guilty It must appeaf from the testimony 
that he dlreeted the very act which the statute prohibits and not the dolng 
of some other act which, by reason of the Intervention of some other force 
or duty acting upon a third person, results in the making of a false entry." 

The argument submitted in support of this proposition is long and 
elaborate, but too refined for practical application. Manifestly, who- 
ever caused the original false entries to be made in the books would 
be responsible for the répétition of such entries automatically in re- 
ports drawn up from the books. If on the day the bank bought some 
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of thèse shares Miss Wilson had not appeared or signed anything, but 
défendant had orally instructed a recording clerk to enter a demand 
loan of hers for the amount, he would hâve been responsible for such 
entry and equally responsible if he had given similar instructions in 
writing. Is the situation in any way différent because similar instruc- 
tions are given indirectly? Miss Wilson had no personal concern in 
thèse transactions ; she was Morse's employé, carrying ont his instruc- 
tions ; this is not disputed. He sends her to the bank to sign and 
leave with it a paper which represents that on the day named she had 
borrowed a sum of money, which, in fact, she had not borrowed, 
well knowing that the resuit of leaving such paper there vviU be the 
recording of such a loan in the books and the omission from the books 
of any entry to show that the bank had actually bought shares of its 
own stock on that day. It seems to us that défendant is as fully re- 
sponsible for any false entries which necessarily resuit from the prés- 
entation of thèse pièces of paper which he caused to be prepared as 
he would if he had given oral instructions in référence to them or 
had written them himself. 

This conclusion does not seem to run counter to any of the author- 
ities cited by defendant's counsel. In U. S. v. Booker (D. C.) 98 Fed. 
291, défendant appeared, not at the beginning, but at the end, of the 
recording action. He merely signed and verified reports prepared 
by others which was held not to be the équivalent of making the false 
entry which they contained. In Twining v. U. S., 141 Fed. 41, 72 C. 
C. A. 589, there was no évidence (the "witness was not at ail sure") 
that Exhibit No. 7, which came into Davis' possession with an ad- 
ditional sheet containing memoranda in Twining's handwriting, was 
handed to him by Twining. There is no doubt hère that défendant 
himself caused Miss Wilson to sign and leave the several notes with 
the bank. In U. S. v. Harper (C. C.) 33 Fed. 471, Agnew v. U. S., 
165 U. S. 36, 17 Sup. et. 235, 41 L. Ed. 624, and U. S. v. Youtsey 
(C. C.) 91 Fed. 864, there was évidence of express directions to make 
the particular entries. As we hâve previously seen when considering 
the Ice stock transactions, the motive for thus covering up the pui- 
chase so that the reports to the Comptroller would not disclose it is 
manifest. Had that officer been advised of the real transaction, he 
would at once hâve ordered the stock to be sold, and the scheme for 
keeping the price steady by purchases with the bank's own money of 
its own shares would bave been abruptly terminated. 

Error is assigned upon exception duly reserved to the charge as to 
inferring intent from the transactions themselves. The passages crit- 
icised are thèse : 

"If. however, yon slioiild flnd tliat they marie or cfniserl to be made a fals(^ 
entry in a book of tlie bank, or a report to the Comptroller of tlie Currency. 
'You are aiithorized to iiresume from tliat taise entry itself, in tlu; absence 
of any explanatlon or of any other testimouv, that they knew sucli entry to 
be false.' * * * 

"Any one of thèse intentions Is suffioient under the act, and, as bas been 
pointed ont, this Intent aiay be inferred from the false entry itself in the ab- 
sence of explanation. The law présumes that a man intends the legitiniate 
conséquences of his acts, and if the natural and probable conséquence of a 
false entry in a book or a report of the bank Is to deceive the Examiner, or to 
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iiijure or defraud the bank, or deceive any of Its oflicers, you are authorized 
to présume froni the entry itself that it was made wlth that Intent. It is no 
défense to a wrongful act. kuowlngly and Inteutioually committed, that it was 
done with an innocent intent." 

Thèse propositions are supportée! by a long line of authorities. U. 
S. V. Allis (C. C.) 73 Fed. 170; Id., 155 U. S. 117, 15 Sup. Ct. 36. 

39 h. Ed. 91; U. S. v. Peters (C. C.) 87 Fed. 984; Id., 94 Fed. 127, 
36 C. C. A. 105 ; Id., 176 U. S. 684, 20 Sup. Ct. 1036, 44 L. Ed. 638 ; 
U. S. V. Harper (C. C.) 33 Fed. 471 ; U. S. v. Eee (C. C.) 12 Fed. 
819; McKnight v. U. S., 115 Fed. 972, 54 C. C. A. 358; Agnew v. 
U. S., 165 U. S. 36, 17 Sup. Ct. 335, 41 L. Ed. 634; U. S. v. Youtsey 
(C. C.) 91 Fed. 875 ; Coffin v. U. S., 162 U. S. 683, 16 Sup. Ct. 943, 

40 E. Ed. 1109. 

The motives which actuate men can be ascertained only by a scrutiny 
of their acts. One who passes a counterfeit coin, knowing it to be 
counterfeit, and receives vahie in return, is not permitted to say that 
he did the act with innocent intent, and the same rule applies to the 
crimes we are now considering. A bank officer who willfully mis- 
applies the funds of the bank, or who makes or causes to be made 
a false entry in its books, knowing it to be false, cannot be heard to 
say that he did the act innocently. The misappHcation of its funds 
necessarily tends to injure or defraud the bank, and he who commits 
the act cannot escape the natural inference which flows therefrom. 
Se, too, as to a false entry, such an entry is calculated to deceive, atid 
he vvho made it, or caused it to be made knowingly, cannot avoid the 
inévitable presumption. 

Moreover, in immédiate connection with the passages above quoted 
and complained of , the court charged : 

"In this case you hâve the évidence of the défendants as to the acts, and 
.you hâve their explanatlons. If you flnd that they made personally or by di- 
rection any of the false eutries charged knowingly, you must détermine wlth 
"vvhat Intent they did it from their acts ; froni the natural and legitlmate con- 
séquences of such act, from the explanatlons glven, and from ail the évidence 
toefore you." 

In view of the conclusions we hâve reached as to the conviction 
"under the 14 counts already discussed, it seems unnecessary to review 
the remaining counts, referred to on the argument as "Mercantile 
Bank false entry counts," "New Amsterdam Bank false entry counts," 
"Knickerbocker Trust Company false entry counts," and "overdraft 
misapplication counts." 

It may be proper, in this connection, to state that a majority of the 
court is of the opinion that the évidence relating to the "overdraft 
counts," numbered 31 to 39 inclusive, was insufficient to warrant con- 
viction. 

There were numerous objections to the admission or rejection of 
évidence, many of which hâve been presented in the briefs and at the 
argument. 

In an unusually protracted trial, depending upon a wilderness of 
figures, and during which a vast number of complicated transactions 
were investigated, it is not unnatural that mistakes should hâve been 
made. Neither isit surprising that judges removed from the excite- 
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ment of the forum, who hâve time to examine the events of the trial 
as they appear when portrayed in cold type, should hâve discovered 
some ruHngs which may be open to criticism. But we are convinced 
that no prejudicial error was committed. 

Most of the exceptions to évidence bear upon counts other than 
those charging false entries as to Ice stock and as to the bank's own 
stock. They need net be discussed, since our affirmance is based on 
those 14 counts only. Error is assigned to the admission of certain 
correspondence of the Comptroller of the Currency w^ith the bank. In 
admitting it the court stated that the letters were not évidence of the 
facts stated ; they were material as showing the attitude of the Comp- 
troller towards this bank and were illuminative as to motive, showing 
the importance of concealing from that officer any extension of loans 
to Morse, or which he guaranteed, or which were based upon enter- 
prises in which he was interested. Error is also assigned to permit- 
ting the witness Rado, the assistant cashier, to testify to conversations 
with Curtis as to the Ice stock, and to the admission of a letter from 
Curtis to Morse referring to "our Ice holdings." But when the évi- 
dence was admitted the counts charging Morse and Curtis with con- 
spiracy as to thèse transactions were in the case — the jury acquitted as 
to those counts — and under well-known principles it was properly ad- 
mitted. 

We fully realize the conséquences to the défendant which must fol- 
low an affirmance of this judgment, and yet we cannot doubt that he 
was given a fair trial, and that the verdict on thèse 14 counts was 
amply sustained by the proof. No unprejudiced person can read the 
record without being convinced that by the defendant's procurement 
the bank bought its own stock and the stock of the Ice Securities Com- 
pany, and that by his procurement the entries in the bank books and in 
the reports to the Comptroller as to thèse transactions were so ar- 
rangea as to conceal the truth, and to record transactions which in 
reality never took place. 

The judgment is affirmed. 

On Motion to Amend Mandate. 
The application made by plaintiiï in error to amend the mandate 
of this court affirming the judgment of conviction is granted to extent 
of adding thereto the following : 

"Without préjudice to the right of plalntifif in error to move In the Circuit 
Court for a new trial or for any other or further relief." 

Such amendment, however, is not to be taken as indicating any 
expression of opinion by this court on the question whether or not 
the Circuit Court has jurisdiction to entertain such motion, and with- 
out expressing any opinion as to whether such amendment is necessary 
to enable plaintiff in error to make such motion in that court. 
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In re DAVIS. 

Appeal of WINTER. 

(Circuit Court of Appeals, Tbird Circuit. November 11, 1909.) 

No. 24. 

Bankeuptcy (§ 340*)— Peovable Oxaims— Secubed Debts— Puechase or 

MORTGAGED PhOPEKTY BY CUEDITOB. 

A bankrniDt liad given two mortgages on tlie same property in Penn- 
sylvania, the second of wliich was lield by a bank. Clalmant, who was 
président of tlie bank, shortly after the baukruptcy bought the first mort- 
gage, which was due, foreclosed it, and bonght in the property at the sale 
for the costs, there being no competing bid at the sale because the two 
mortgages, both in efCect hold by tne same Interest, exceeded the value of 
the property. Claimant then flled the bond secured by the mortgage as a 
claim against the estate. He admitted as a witness that the property was 
worth more than the amount of the mortgage aud costs. Held that, in the 
absence of any légal rule in the state making the sum bid at the sale con- 
clusive as to the value of tlie property, such évidence should be considered, 
and the claim was properly disallowed as haviug been pald by the fore- 
closure. 

[Ed. Note. — Yov other cases, see Bankruptcy, Dec. Dig. § 340.*] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 

In the matter of Harry Davis, bankrupt. Emil Winter appeals from 
an order disallowing his claim against the estate. Affirmed. 

Willis F. McCook, for appellant. 
Maurice L. Avner, for appellee. 

Before GRAY and L,ANNING, Circuit Judges, and ]\IcPHER- 
SON^ District Judge. 

J. B. McPHERSON, District Judge. This is an appeal from an or- 
der disallowing a claim, and brings up ail the évidence for examination. 
We find the facts to be as foUows : 

In June, 1903, Davis executed a purchase-money mortgage for $50,- 
000 to secure the payment in June, 1908, of a bond in lïîce amount. 
The mortgage provided that the debt should become payable at an ear- 
Her date if Davis should make default in paying the interest, insurance, 
taxes, or other municipal charges. On April 2, 1908, he was adjudged 
a bankrupt, and not long afterwards a trustée was duly elected. On 
April 16, 1908, Emil Winter bought the bond and mortgage, paying 
to the holder the full amount of principal and interest. At this time 
Davis was in default in the payment of certain taxes and water rents, 
and the principal sum secured by the bond and mortgage was due and 
collectible. A savings bank of which Winter was the président owned 
a second mortgage. of $50,000 on the same premises. It was Winter's 
intention to acquire the property, and he pursued the method of buy- 
ing the bond and mortgage, because the mortgage contained a clause 
giving 5 per cent, attorney's fées in case of foreclosure, and he desired 
to save that sum (or at least a part of it) by suing out the mortgage 

♦For other cases eee same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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himself, and thereby controlling the allowance for fées. On April 30, 
1908, Winter petitioned the référée for leave to issue a scire facias in 
accordance with the Pennsylvania practice and foreclose the mortgage 
in the usual manner before any of the common pleas courts of AUe- 
gheny county. The référée made the order. Winter proceeded to 
judgment and exécution, and the property was offered at sheriff's sale. 
What the value of the property was we are not accurately advised. 
The only évidence on the subject is (to use Wintcr's language) that it 
was "worth what I paid for it, and more," meaning the amount he 
paid for the mortgage ; but, as no other person competed for the prop- 
erty, and Winter bid it in for the sheriff's costs, it is a fair inference 
that there was margin enough above his mortgage to admit of a satis- 
factory payment upon the mortgage held by his bank. The testimony 
on this point is not very definite, but it sufficiently appears, we think, 
that the bank was protected by Winter to some extent, and received 
enough money to quiet its claims. At ail events, it is clear that the 
reason why no other bids were offered was because the two mortgages, 
amounting to $100,000 and controlled substantially by the same inter- 
est, were notice to intending purchasers that bidders would hâve to 
encounter thèse two debts, and could not expect to buy the property 
unless it should be worth a bid of more than that amount. The fact 
that no one entered the compétition is convincing évidence that the 
property was not worth more than $100,000, and Winter's testimony is 
equally convincing that it was worth more than $oO,000. There was 
no fraud in the sale, but the foregoing facts show plainly that the bid- 
ding was merely formai, and afforded no test of real value. 

Winter, having become the purchaser, took title by sheriff's deéd, 
and is now the absolute record owner. On November 6, 1908, not long 
after the sale, be presented to the référée a proof of claim upon the 
bond that accompanied the mortgage, declaring: 

"That no part of said debt bas bepn paid ; that there are no offsets or 
coïinterclalms to same; that no note has been taken or received for said In- 
debtedness exeept as herein stated ; that no judgmetit has been rendered for 
said indebtedness or any part thereof, exeept as herein stated ; and that to 
this defendant's knowledge or belief lie has not had or received satisfaction 
or security, exeept as hereinafter stated, for said debt in any manner what- 
soever. Claimant held a mortgage as collatéral security for said bond, re- 
corded," etc., "which was rednced to cash accordiiig to the terms thereof at 
No.," etc., "but nothing was realized therefrom ; claimant buyiug said prem- 
ises for costs." 

The claim was objected to by the trustée and was afterwards re- 
jected by the référée, whose action was approved by the District Court. 
From the court's decree, the présent appeal is taken. 

We are of opinion that the référée and the District Court were right 
in rejecting the claim. It is no doubt true that in Pennsylvania the 
bond is the principal debt, for which the mortgage is merely collatéral 
security. There are numerous décisions that regard the mortgage 
for some purposes as an independent contract, but (speaking generally) 
the bond is the primary obligation. In Commonwealth v. Wilson, 34 
Pa., the court says on page 67 : 

"In Pennsylvania a mortgage is considered merely as a security for the 
debt and confers upon the mortgagee nothing more than a lien upon the land." 
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And, in Eagle Bénéficiai Society's Appeal, 75 Pa. 326, it is said 
that: 

"The bond is the principal debt in law and must govern the rights of tbe 
parties between themselves." 

But, although this is true, it is equally true that the bond does not 
secure one debt while the mortgage secures another, and certain im- 
portant conséquences flow from the fact that the debt is the same in 
both instances. For example — and it is a striking illustration of the 
substantial identity of the two securities — it was held in Hodgdon v. 
Naglee, 5 Watts & S. (Pa.) 217, that: 

"Payment by the obi Igor to the obligée of a bond accompauying a mortgage 
extlnguishes the mortgage, eveu in the hands of an assignée of the mortgage 
l'or a valuable considération, who neglects to give notice to the obligor of the 
assignment before payment of the bond." 

See, also, Tubbs' Appeal, 161 Pa. 354, 28 Atl. 1109. This identity 
may be further illustrated by considering the situation that is some- 
times presented when a judgment is obtained by suit upon the bond or 
by confession under a warrant of attorney. In such a case, when the 
judgment on the bond is entered, there are two distinct incumbrances 
on the debtor's land, one created by the recording of the mortgage, and 
the second created by the entry of judgment on the bond ; but they 
hâve uniformly been treated by the Pennsylvania courts as the same 
lien. The Suprême Court declared, in Commonwealth v. Wilson, su- 
pra, that: 

"If a sale is made on a judgment for the whole or a part of a debt, or even 
for the interest of part of a debt secured by a mortgage, it has the same ef- 
fect as if the sale had been direetly made under proceedlngs upon the mort- 
gage security itself, a»d both before and since the act of 1830 it discharges 
the lien of a flrst mortgage." 

The Act of 1830, thus referred to, is as follows: 

"The entering of any .iudgment for the same debt secured by any mortgage 
shall not cause a sherlfC's sale of the mortgaged premlses to discharge or in 
any way affect the lien of such mortgage, nor shall the plaintifC in such judg- 
ment be entitled to any part of the proceeds of such sale, provided always, 
that such sale has not been made under or by virtue of such judgment." 1 
Purdon's Dig. (lOth Ed.) p. 479, par. 109. 

And in Bury v. Sieber, 5 Pa. 431, it was said in référence to the two 
securities (in that case one of the liens was created by a deed instead of 
by a mortgage) : 

"We see no substantial différence between this case and McCall v. Lenox, 
9 Serg. & E. [Pa.] 310; for the lien created by the deed, and the judgment 
on the bond on which suit is brought, arise out of the same transaction. 
They are lu contemplation of law one instrument, form one security, and con- 
sequently the lien of the judgment, as is there decided, must relate to the 
date of the lien in the deed." 

Still further, in dealing with another situation, which resembles more 
nearly the state of facts that is now before us, namely, where a mort- 
gagee buys àt sheriff's sale the property that is bound by his mortgage, 
but buys subject to his own incumbrance, the court has ruled in several 
cases that : 
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"If the purchaser Is the mortgagee, his mortgage is In efluity satlsfied ; 
his claim is paid in the purchase of the property sold subjeet to it." Greens- 
burg Fuel Co. v. Natural Gas Go., 162 Pa. 85, 29 Atl. 275, and cases there 
cited. 

Another récent case upon this subjeet is Cock v. Bailey, 146 Pa. 329, 
23 Atl. 370, where the holders of bonds that were secured by a mort- 
gage upon the property of a limited partnership bought the property 
subjeet to the Hen of the mortgage, and had it conveyed to a trustée 
for their own benefit. The court held that the bonds became a part of 
the purchase money, and the Hability of the mortgagor to pay them was 
€xtinguished ; Chief Justice Paxson, who delivered the opinion, saying 
on page 339 of 146 Pa., page 371 of 23 Atl. : 

"It would then appear that the bondholders hâve purchased, through a 
trustée designated by them, the mortgaged prenilses, subjeet to the lien of the 
mortgage. Having thus obtalned the property, can they now proceed upon 
the bond and collect the amount thereof from the company or from the de- 
fendants as individuals? If so, they will be twice pald. That is to say, they 
wlU hâve both the money and the land. That this cannot be done is plain 
hoth upou reason and authority. Having purchased the property subjeet to 
the lien, the bonds became a part of the purchase money withheld at the tlme 
of the sale ; in other words, they were a part of the bid." 

This being the law of Pennsylvania, when a mortgagee buys prop- 
erty subjeet to his own incumbrance, it must certainly be the law also 
when he buys the property at a sale made by proceeding upon that very 
lien. And there is no doubt that the rule is as thus indicated: The 
lien of his mortgage is extinguished by the sale, and this is the resuit 
whether he pays Httle or much for the property. It is elementary that 
the incumbrance is merged in the title, and that the lien disappears. 

But the appellant contends that although the lien is gone the debt 
may remain, either in whole or in part, and it is upon this theory that 
he offered to prove his claim upon the bond, insisting that while he was 
bound to crédit upon the bond whatever he realized at the sale upon the 
mortgage he was bound to do no more, and therefore, since he had 
realized nothing, no crédit should be given. This, in our opinion, is 
not a sound position, under ail the circumstances of the présent case. 
It fails to take into account that, while he obtained no money from the 
sale, he did obtain money's worth and now owns in fee the mortgaged 
premises, which he admits to be worth more than the full amount of 
his mortgage. The f act that he realized no cash from the sale does not 
seem to be material. He has property which concededly can be turned 
into cash and will then produce more than enough to pay the principal 
and interest of his mortgage. If he can prove his claim on the bond 
against the bankrupt estate, it must be for the reason that (if bank- 
ruptcy had not intervened) he could hâve sued Davis on the bond and 
recovered judgment against him for the full $50,000, and that this 
judgment might hâve been collected out of other property of which 
Davis was the owner. Thus the appellant would hâve received satis- 
faction twiee over for the same debt, and it is clear enough, without 
further élaboration, that something wrong may be suspected about the 
reasoning that would lead to such a conclusion. 

But in truth there is no reasoning that even seems to lead to this 
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conclusion ; it îs the authority 6f decided cases that îs invoked to sup- 
port it; and we hâve therefore been at some pains to show what the 
State court has held upon sevéràl important and relevant questions 
growing out of the coexistence of thèse two securities. They ail throw 
Hght, we think, upon the précise question that is presented by this 
appeal, namely : Where a mortgagee buys the mortgaged property in 
good faith at a sale upon his own security, paying a merely nominal 
sum therefor, and it appears affirmatively that the property is worth 
more than the mortgage, is the debt satisfied in full by the purchase, 
or is it Only satisfied pro tanto? Certainly, the Pennsylvania cases to 
which we hâve already referred show plainly what answer should be 
given to this question, if the inquiry is still open. The creditor is not 
to be paid twice, unless some rigid requirement of the law compels a 
court to reach that resuit; and (under the facts stated) the only rule 
that is urged upon us is said to be a rule that the price bid for the 
property is conclusive évidence of its value. If such a rule exists in 
Pennsylvania, it must be susceptible of easy proof. Only two cases, 
however, are cited to support the position, and neither is sufïîcient. 

It should first be noted that in this state there is no such thing as 
a deficiency judgment, and therefore we need not consider décisions 
«Isewhere upon the effect of such a proceeding — a deficiency judgment 
renderêd in New York was involved in Cudaback v. Hay (C. C.) 134 
Fed. 120, and Hay v. Cudaback, 139 Fed. 369, 71 C. C. A. 465— but 
it is undoubtedly true in Pennsylvania, as a gênerai proposition, that 
after a mortgagee has exhausted his mortgage and has failed to rea- 
lize the full amount of his debt he may proceed upon his bond to re- 
cover the balance. The dictum in Bradley v. Chester Valley R. R. Co., 
36 Pa. 150 (one of the cases cited by the appellant), is sound enough, 
although Justice Woodward was speaking generally of "the remédies 
of a mortgagee against his mortgagor as existing at common law and 
as modified in equity," and did not hâve spécial référence to the Penn- 
sylvania practice by scire facias. The following is the sentence ,:apon 
which the appellant's counsel lays particular stress (page 150) : 

"After final decree of foreclosure, the mortgagee might sell the estate, and, 
accordlng to some authorities, If he did this fairly, and it produced less than 
the mortgage debt, he might still hâve remedy against the mortgagor's other 
estate for the balance of the debt" 

But the question now under considération was not there involved, 
éven remotely, and nothing whatever is said about it. The other case 
(Wolfe's Appeal, 110 Pa. 126, 20 Atl. 410) is more nearly in point. 
There Wolfe sold a leasehold to Wright and took a mortgage as se- 
curity for part of the purchase money. After default by Wright, the 
mortgage was sued out and the property sold by the sherifiE to Wolfe 
for $1,024.87. This sum was credited upon his claim, and he was then 
allowed to prove the balance against the estate of Wright ; the Su- 
prême Court saying (page 130 of 110 Pa., page 410 of 20 Atl.) : 

"The mortgage he took was his only security. Havlng exhausted that wlth- 
but realizlng the full amount of his claim, he has a right of recourse against 
the estate of his debtor for the residue." 
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But an examination of the facts will disclose that Wolfe's Appeal 
difïers from the présent case in a material point. The figures show 
plainly that the sale was compétitive, and so far as appears the proper- 
ty was sold for its full value. This is assumed by the court, and there 
is no trace of controversy upon the subject; whereas, it appears hère 
by affirmative proof — the testimony of the appellant himself— that, 
while he bid a merely nominal sum, he acquired property that was 
worth more than his debt. So far as we are advised, therefore, the 
Suprême Court of Pennsylvania lias not laid down the rule that the 
price paid for property sold under a mortgage is under ail circumstan- 
ces to be regarded as conclusive évidence of value, and (assuming that 
we should be bound by such a rule) we are free to décide the question 
that is now before us according to our best judgment. 

There is nothing in Hiscock v. Varick Bank, 206 U. S. 28, 27 Sup. 
Ct. 681, 51 L. Ed. 945, that lays down the rule contended for by the 
appellant. In that case insurance policies were pledged as collatéral se- 
curity under an agreement which authorized the pledgee to sell with- 
out notice and to buy at his own sale ; the pledgor expressly agreeing 
to "remain liable for any deficiency arising upon such sale." The se- 
curities were, accordingly, bid in by the pledgee at a bona fide sale, 
crédit was given for the price, such price being found by the Suprême 
Court to be adéquate, and proof of the balance of the debt was al- 
lowed against the bankrupt estate. There is no suggestion in the case 
that any such question as is now presented was raised at any stage of 
the proceedings, or was considered by the Suprême Court, and, in view 
of the pledgor's express agreement to be liable for any deficiency aris- 
ing upon the sale, it is difficult to see how the question could possibly 
hâve been involved. 

The présent appeal does not require us to construe section 57, sub- 
sections "e" and "b," of the Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]). The value of the ap- 
pellant's security, namely, of the land that was mortgaged to secure the 
debt, was no doubt "determined" by the proceeding upon the scire 
facias; but the point that is before us is a question of fact rather than 
a question of law, namely: How much was that value? If there was 
a légal rule in Pennsylvania that made the sum bid at a sheriff's sale 
conclusive évidence of value in ail cases, a question of law would be 
presented, for (if the rule bound us) we should not go behind the bid; 
but, as we are not advised of any such rule, we feel at liberty to inquire 
into the question of fact for ourselves. Upon the évidence, as we hâve 
already said, there seems to be no difficulty in finding that the value 
exceeded the debt due to the appellant, and that he has therefore re- 
ceived full value for his bond and mortgage. 

It may be as well to add that the District Court did not collaterally 
attack the proceedings/ in the court of common pleas, or seek to modi- 
fy' their efïect in any particular. The court of common pleas simply 
confirmed the sale and directed a sherifif's deed to be made to the ap- 
pellant, but it did not attempt to décide how much crédit the appellant 
was bound to give upon his bond. That question was not necessarily 
involved in the decree confirming the sale, but was raised for the first 
174 F,— 36 
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tîme before the référée. In our opinion, it was properly dccided by 
him and by the District Court. 
The decree is affirmed, at the costs of the appellant. 



ÎIAUINETTE SAWMILI. 00. v. SCOFIELD.' 

(Circuit Court of Appeals, Seventh Circuit October 5, 1909. Pétition for 
Hehearing Overruled November 20, 1909.) 

No. 1,501. 

1. Appeai, and Error (§ 544*) — Keview— A,ction Tried to Cottrt. 

On wrlt of error tO revlew a judgment of a Circuit Court in an action 
tried by stipulation to the court withont a Jury, as provlded by Rev. St. 
§§649, 700 (U. S. Comp. St. 1901, pp. 525, 570), where there was a gênerai 
flndlng, In the absence of a bill of exceptions, the record présents only 
the question whether the pleadlngs support the flndlng and judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. S§ 2413- 
2426:Dec. Dlg. §544.*] 

2. Courts (f 856*) — Fédéral Courts— Décisions Reviewable— Uuuno on 

Plea in Abateuent. 

An nnsvver In an action on a Judgment In a fédéral court, settlng up a 
paroi agreement between the parties that In considération of defendant's 
consent to the taking of the judgment, plaintiff should talce no steps for 
Its enforcement untll the terminatlon of another suit whlch Is stiU pend- 
Ing, is In eflfect a nlea In abateraent under the Wlsconsin practice, and 
under Rer. St. § 1011 (U. S. Comp. St. 1901, p. 715), providlng that there 
sball be no reversai for error in ruling any plea in abatement. a judg- 
ment suptalnlng snch défense and dismisslng the action Is not revlewable 
by the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. { 937; Dec. Dig. î 
S56.* 

Orders, decrees and judsments reviewable In Circuit Court of Appeals, 
see notes to Salmon v. Mills, 13 C C. A. 374; ïaylor v. Breese, 90 C. O. 
A. 56G.1 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action by the Marinette Sawmill Company against Edward Scofield, 
Judgment for défendant, and plaintifï brings error. Writ of error 
dismissed. 

Plaintiflf In error, whlch was plalntlfT below, a corporation and citizen of 
the stîite of Illinois, seeks a reversai of a judgment of the Circuit Court ad- 
Judging that plalntifC's suit be abated as having been prematnrely brought, 
and awardlng exécution for costs to défendant, a citizen of Wlsconsin, and 
an Inhabltant of the Eastern district of Wisconsin. The cause is before the 
court upon the pleadlngs, a gênerai flndlng, and the judgment ; there being no 
blll of exceptions. 

It is alleged in the complaint that on January 5, 1893, plaintiff recovered 
judgment against the défendant for $12,113.25 damages, together with its 
costs amounting to $38.10 In the circuit court for the county of Cook and state 
of Illinois; that theretofore, and on or about June 15, 1892, défendant în 
error had filed a bill in sald last-named court against plaintiff and others, and 
on January 6, 1893, obtalned an lujunctlon restralnlng plaintiff from proceed- 
Ing further wlth said judgment and from assigning the same untll after said 
eqnlty suit was flnally dlsposed of, whlch Injunetional order remained in fuH 

•For otber caseï see came topic & S ndmbbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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force up to March 17, 1908, at whlch date said bill was dlsmissed for waiit of 
equity and sald injunctional order vacated; that afterwards, and on Augiist 

4, 1904, sald judgment was duly revived and constitutes the cause of action 
herein. Judgment for $12,151.35, principal, together wlth Interest and costs, 
is asked. 

To this eomplalnt demurrer was flled and overruled. Thereupon défendant 
made answer that on or about January 5, 1893, the "plaintifC and défendant, 
In considération of said défendant allowlng the said plaintlfC to recover sald 
judgment in sald United States Circuit Court witliout in any manner con- 
testlng the same, entered Into paroi agreement whereln and whereby the said 
plalntiff, Marinette Sawmill Company, agreed that it would not levy exécu- 
tion against sald défendant, Edward Scofleld, upon the said judgment ob- 
tained on the sald 5th day of January, 1893, in the said Circuit Court of the 
United States, or against the property and eflfects of said Scofield, and that 
said plalntiff, Marinette Sawmill Company, would not assign sald judgment, 
or in any manner dispose of the same, and would not commence any suit at 
law or In equity upon said judgment either in the state of Illinois, or any 
other of the United States, untll the final disposition of said suit for an ac- 
counting," meaning the said suit in equity instituted on June 15, 1892. The 
answer further alleged "that sald action in said circuit court of Oook county 
has not been flnally disposed of, and that an appeal has been taken and al- 
lowed from the sald circuit court of Coolî county to the Appellate Court of 
Illinois for the First District In sald action." 

On hearlng had the Circuit Court ordered the suit abated. Motions for a 
new trial and for judgment for plalntiff notwithstandlng the court's findlng 
were successlvely made, overruled, and ruling exeepted to by plaintifC. The er- 
rors assigned are: That the court erred In entering judgment for défendant 
and In not entering judgment for plalntiff; that nelther the pleadings nor 
the facts are sufficient to support the judgment; that the court erred in deny- 
ing plaintiff's motion to exclude ail évidence under the answer, and in permit- 
tlng évidence to be introduced as to the oral agreement not to take any steps 
to enforce the judgment as above stated ; that the court erred In not grant- 
Ing a new trial, and In not giving judgment In favor of plalntiff, notwith- 
standlng ItB flndlngs. 

Herbert Pope, for plaintiff in error, 
Fred C. ElHs, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Jiidges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). In 
the absence of any bill of exceptions, it may be assumed that the agree- 
ment set up in the answer is established. The circuit judge in his opin- 
ion says: 

"Hère an agreement is relied upon whereby, upon a meritorious considér- 
ation, It was stipulated that no suit should be brought upon the judgment in 
the fédéral court at Chicago untll the happening of a given event." 

The record properly presented the question as to whether the plead- 
ings support the finding and judgment of the court below. Slacum 
V. Pomery, 6 Cranch, 321, 3 L. Ed. 205 ; Lehnen v. Dickson, 148 U. 

5. 71, 13 Sup. Ct. 481, 37 L. Ed. 373; World's Columbian Exposition 
Co. V. Republic of France, 91 Fed. 64, 33 C. C. A. 333 ; Streeter v. 
Sanitary District, 133 Fed. 124, 66 C. C. A. 190. 

Section 1011 of the Revised Statutes (U. S. Comp. St. 1901, p. 715) 
reads : 

"There shall be no reversai in the Suprême Court or in a Circuit Court up- 
on a writ of error, for error in ruling any plea In abatement other than a 
plea to the jurisdlction of the court, or for any error In fact." 
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Plaintiff in error contends that the answer aforesaid did not consti- 
tute a plea in abatement, either in form or in substance. The strict 
rule of tlie common law in regard to the form of pleas in abatement 
does not prevail under the Wisconsin code practice. In Raymond v. 
City of Sheboygan, 70 Wis. 318, 35 N. W. 540, the court says: 

"Under tbe Code the défendant may unité In the same answer a défense 
whlch was formerly a plea in abatement, and one which was a plea In bar, 
and we suppose a plea in abatement or an answer in the nature of such a 
plea must be liberally construed with a vlew to substantlal justice, llke any 
other pleading." 

We therefore conclude that as to matter and form the question of 
abatement is properly before the court. Roberts v. Lewis, 144 U. S. 
656, 13 Sup. Ct. 781, 36 L. Ed. 579. Whether this court may review 
the pleadings for the purpose of ascertaining the suffieiency of the 
plea was before the Court of Appeals for the Eighth Circuit in Green 
V. Underwood, 86 Fed. 427, 30 C. C. A. 162. A plea in abatement was 
filed setting up another suit pending in a state court. Demurrer to the 
plea was filed and overrulecî, and the suit was dismissed. On appeal 
the plea was pronounced had in law and in substance,, but the upper 
court held the action of the lower court unreviewable on writ of error, 
citing Piquignot v. Railroad Co., 16 How. 104, 14 h- Ed. 863, and Ste- 
phens V. Bank, 111 U. S. 197, 4 Sup. Ct. 336, 28 h. Ed. 399. In Barns- 
dall V. Waltemeyer, 143 Fed. 418, 73 C. C. A. 515, the same court 
holds that, even though the Circuit Court may hâve erred in deciding 
that the facts did not constitute a good plea in abatement, that was a^ 
ruling upon a plea in abatement, and as such it could not be reviewed. 
So far as the courts hâve passed directly upon the question, the rule 
laid down in the foregoing cases is sustained. 

Plaintiff in error cites a number of authorities to show that an oral 
agreement not to sue for a limited time upon a judgment cannot be 
set up by plea in abatement in an action at law upon the judgment, 
brought before the expiration of the time named in the agreement, 
and that the remedy, if any, is by suit for breach of contract not to 
sue, or by injunction. Thèse cases hold unequivocally that an inde- 
pendent collatéral contract not to sue for a limited time or until the 
happening of a stated event may not be pleaded in abatement. Gibson 
V. Gibson, 15 Mass. 106, 8 Am. Dec. 94; Reed v. Stoddard, 100 Mass. 
435; Newkirk v. Neild, 19 Ind. 194, 81 Am. Dec. 383; Nelson v. 
White, 61 Ind. 139 ; Williams v. Scott, 83 Ind. 405 ; Millett v. Hay- 
ford, 1 Wis. 411 ; Guard et al. v. Whiteside, 13 111. 7. ; 

There is, however, authority for a more libéral application of the 
plea in abatement. In Culver v. Johnspn, 90 111. 91, it is held that, 
"when an action is prematurely brought because of an agreement to 
extend the time of payment which bas not elapsed, it is matter for 
abatement only * * * "—citing Archibald v. Argall, 53 111. 307. 
In the former case the agreement to extend was made after the ma- 
turity of the note. In Moore v. Sargent, 112 Ind. 484, 14 N. E. 466, 
an agreement to extend time of payment of note was held, in an action 
tp foreclose a mortgage, to be proper matter for plea in abatement. In 
Millett V. Hayford, 1 Wis. 401, the court held that an agreement to 
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extend time of payment of two notes was properly taken advaiitage 
df by plea in abatement. The contract set up herein shows the prom- 
ise of extension of time to hâve been based npon and coincident with 
défendant in error's consent that judgment should be entered against 
him without contest on his part. Hère is not a mère case of independ- 
ent agreement. So far as an oral undertaking may enter into a judg- 
ment as between the same parties, this provision should be enforced. 
Franklin Savings Institution v. Reed, 125 Mass. 365. The low.er court 
dealt with the défense as in abatement. Under the authorities that was 
a ruling upon a plea in abatement, and therefore not reviewable. 
The writ of error is therefore dismissed. 

NOTE. — The following is the opinion of Quarles, District Judge, in tlie court 
below: 

QUARLES, Di.strict .Tudge. This is a motion for leave to reargue the plea 
in abatement which some time since was sustained by the court. Ol),1ection 
Is made that the court is powerless to entertaln the motion, because the same 
was not made wlthin two days after the décision of the court, as reouired by 
rule 22. This objection is not sound. Rule 22 is not intended to impose a re- 
striction upon the power of the court to grant a reargnment In a case that has 
been heard by the court without a ,1ury. It appearing that no appeal lies from 
an order sustainlng a plea in abatement, I hâve been solicitons to ascertaln 
whether my original conclusion was just. I hâve examined the authorities 
cited in the elaborate briefs of counsel, and hâve carefully revievved the argu- 
ments. For lacli of time I cannot prépare an elaborate opinion, but must con- 
tent myself with a short statement of the reasons why I feel constrained to 
adhère to the views onilly expressed in disposlng of this plea on a former 
hearing. Personally I would be glad to open a way to an appeal, but I cannot 
see my way elear to change the conclusions originally reaohed. 

The proposition laid down by the plaintifC in argument is too broad, and 
would lead to conclusions that are untenable. The suggestion that, because 
under certain circumstances a blU in equity would lie to grant the desired re- 
suit, therefore under no circumstances could the matter be pleaded in an action 
at law, is unsound. The fact that an équitable action would lie to vacate an 
instrument for fraud would not prevent the défendant from setting up the 
fraud as a bar to an action at law brought upon such instrument. The prin- 
ciples of pleading involved in this case are simple and not difiicult of applica- 
tion. Neither has there been any change in the application of the rule since 
the time of Chitty. If any reason exlsts why a suit at law ought not presently 
to be brought, such facts may be brought to the attention of the court, without 
necessarlly calllng in question the merits of the cause of action. If such 
facts are from their nature justiciable in a court at law, they may be sug- 
gested by a plea in abatement in the légal action. If, on the other hand, they 
involve considérations peculiarly withln the jurisdiction of a court of equity, 
a resort to the équitable ,side of the court may be necessary. When, as hère, 
the objection is predicated upon a simple agreement, there is no reason why 
the parties should be driven to resort to the chancery side of the court Hère 
an agrsement is relied upon whereby, upon a meritorlous considération, it was 
stipulated that no suit should be brought upon the judgment in the fédéral 
court at Chicago until the happening of a given eveut. When, contrary to the 
spirit and letter of such stipulation, a suit at law is brought upon such judg- 
ment, I ean see no reason why a plea in abatement is not sufficlent to raise 
the contentir\ 

There is no merit in the suggestion that the Suprême Court of Wiseonsin 
In the case clted has involced a modem and différent application of thèse 
simple ruies. Mr. Justice Marshall bases his opinion upon a paragraph quoted 
from Chitty on Pleading and upon other early authorities. I hâve examined 
witi' Rome care the two cases cited by plaintifC which were supposed to rule 
in tliis case. It is true that the case of Moore v. Barclay, 16 Ala. 158, involved 
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a question whether a Judgment that had been entered by confession could be 
enforeed, notwlthstandlng an oral agreement that no exécution should issue 
except upon the happening of a certain event. Without entering into the dé- 
tails, the facts suggested to the court were complicated and of such a nature 
that It was Impossible for a court of law to render auy judgment thereon, as Is 
expressly stated In the opinion. The rights and equities of the respective par- 
ties were such that a resort to chancery was absolutely necessary. The rea- 
soning of the court clearly indieates that. if it had been an action at law to 
sue the judgment over, a suitable légal défense might hâve been interposed. 
The casé of Walker v. Kendall, 3 Ky. 312, when carefully studied, throvvs no 
llght upon this coïitroversy. It is true that it arose in a case where a suit was 
brought to sue over a former Judgment ; but no sufficlent plea In abatement 
was interposed. The plea that was entered by the exécuter was plene ad- 
minlstravlt, whlch at law is a well-known plea in bar. Interjected into this 
plea, however, was an allégation that the défendant was Induced to allow the 
judgment to be entered by a promise that it should not be enforeed until the 
happening of a certain event. The plea was objected to as being double. It 
was ruled as a plea in bar, as, indeed, It must hâve been. The averments 
whieh mlght well hâve been framed into a plea in abatement were merged in 
the plea in bar, and lost their identity and were of no avail. 

I also adhère to the former rullng on the second proposition. The oral 
agreement relled upon was broad and expHclt in its terms. In order to secure 
the injunction, it was necessary only to interpose by way of stipulation a por- 
tion of such original agreement. It was not intended to supersede the original 
engagement, but merely to carry the same out pro tanto, I do i.jt feel at lib- 
erty to ignore so much of the oral understauding as it became unneeessary to 
frame In the writteu stipulation. 

ror thèse reasons the motion for reargument will be denled. 



YORK MFG. CO. v. BRE\\^STER. t 
(Circuit Court of Appeals, Fifth Circuit. December 7, 1909.) 
No. 1,831. 

1. Baktkruptct (§ 140*) — Feopeuty Passing to Tkustee— Peopebtt Held 

Undeb Oonditionai, Sale Contract. 

A réservation of tltle in a contract of conditional sale, whlch, although 
the contract is unrecorded, is goofl as agalnst a bankrupt, is good as 
agalnst hls trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 199; Dec. 
Dig. § 140.*] 

2. Corporations (§ 448*) — Contbacts of Prômotebs— Conditionai. Sales. 

Where associâtes, who hold property subject to a lien or under a con- 
ditional sale, combine to create a corporation to take the property and 
to whlch they trausfer it, such associâtes being the only persons who 
hâve any substantial interest In the corporation, the corporation stands 
in no better position than that in which the associâtes stood. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1789-1791; 
Dec. Dlg. § 448.*] 

3. Corporations (§ 448*) — Oontracts of Promoters— Conditional Salbîs. 

Appellee made an agreement wlth a partnership for the organlzation of 
a Texas coi"poration to manufacture Ice, for whlch the partners were to 
furnish the maehlnery, recel ving stock in payment. A part of such ma- 
chinery was afterward purchased by the partners from appellant under 
a contract of conditional sale by whlch appellant reserved tltle. The cor- 
poration was organlzed by appellee and the partners, to whom practlcaily 
ail of the stock was Issued ; appellee, who held more than one-third, be- 

•For other cases see same toplc & i nWmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
î Rehearlng denled January 4, 1910. 
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«omlng vice président and the active manager. The machtnery was 
«hlpped to the corporation, but the sale contract was not recorded, as re- 
^uired by Eev. St. Tes. 1895, art. 2549, to render It ralid as against bona 
flde purchasers. Subsequently appellee made advances to the company, 
for whlch he took mortgages on Its property, Includlng the machinery, 
and the company was afterwards adjudged bankrupt. Held, that under 
such faets appellant's tltle was good against the company and Its trustée 
In bankruptcy, and that appellee, as one of Its promoters, Incorporators, 
and active officers, was chargea with notice of appellant's rlghts, and 
took his mortgage subject thereto. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 178^1791; 
Dec. Dlg. § 448.* 

Acts of corporators and promoters, see notes to Yelser v. United States 
Board & Paper Co., 46 0. O. A. 576; El Cajon P. Cément Co. v. Robert 
F. Wentz E. Co., 92 a a A. 450.] 

Appeal from the District Court of the United States for the South- 
ern District of Texas. 

In the matter of the Home Ice Company, bankrupt. Appeal by the 
York Manufacturing Company from an order confirraing a report of 
the référée. Reversed. 

Newton C. Abbott, for appellant. 

Sterling Myer (Hunt, Myer & Townes, on the brief), for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The ultimate question to be decided hère 
îs whether the appellant or the appellee has the title and ownership 
of certain ice-making machinery, the subject of the suit. 

The appellant claims title as the original owner, who sold it to W. 
O. Drake & Co. and retained the title till the purchase money was 
paid. The appellee claims title as bona fide purchaser from the Home 
Ice Company, Drake & Co. having passed the machinery on to the 
Ice Company; and he also claims as purchaser at a judicial sale, it 
having been sold as a part of the ice plant of the Home Ice Company, 
bankrupt. The claim of appellant was interposed before the appellee's 
purchase at the bankruptcy sale, and the plant is still under the con- 
trol of the bankruptcy court. 

The case was begun by an intervention filed by the appellant in the 
matter of the Home Ice Company, a Texas corporation, which had 
been adjudicated an involuntary bankrupt by the court below. The 
intervening pétition showed that the York Manufacturing Company, 
a Pennsylvania corporation, on May 13, 1905, sold to W. O. Drake 
& Co., a partnership composed of W. O. Drake and J. L. Clarke, cer- 
tain ice-making machinery, which is described; that the machinery 
was to form a part of an ice plant at Houston, Tex. ; and that it was 
so used in the ice plant of the Home Ice Company. The price to be 
paid for the machinery was $5,650, one-fourth cash, which was paid. 
The written contract of sale and the notes given for the unpaid pur- 
chase money were made exhibits to the pétition. The contract pro- 
vided : 

"That the title to and ownership of the machinery « • • shall remaln 
In the Tork Manufacturing Company until the entire purchase price hereln 

*For other caseï see same toplc & { nuubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 



56â 174 FEDERAL EEPOETEE. 

agreed to be paid, and ail notes and other securities glven to isecure the same, 
or any part thereof, shall be actually paid in cash." 

The pétition concluded with a prayer for an order directing the 
trustée of the bankrùpt estate to deHver the machinery to the inter- 
vening petitioner, or that the claim shown by the notes and contract 
be paid. 

The appellee, E. J. Brewster, filed an answer contesting the appel- 
lant's claim. He contended that the appellant had no claim to the 
machinery or lien on it, there being no contractual relation between 
the appellant and the Home Ice Company. He also contended that, 
if appellant ever had any lien on or claim to the property as against 
W. O. Drake & Co., it had none as against the Home Ice Company, 
because it — 

"liad become the purchaser for value from Clarke and Drake of ail of said 
machinery without notice and in good faith, * * * and that thereafter 
said Brewster did by reason of mortgages and deeds * * * become the 
innocent purchaser for value and without notice of said machinery. * ♦ *" 

The testimony of witnesses was taken, and the référée made a re- 
port on the facts and the law. There was no controversy in the évi- 
dence hor déniai in the referee's report of the fact that appellant made 
the sale. upon the terms stated in the intervening pétition ; that is, that 
it retained title till the purchase money was paid, and that the pur- 
chase money remained unpaid, as alleged. The référée reported that 
the appellee had the superior claim to the machinery, and, as we un- 
derstand it, he did so on the theory that the appellee was a bona fide 
purchaser for value. 

The Texas statute provides that: 

"Ail réservations of the title to or property in chattels as security for the 
purchase money thereof shall be held to be chattel mortgages, and shall, wheu 
possession Is delivered to the vendee, be void as to creditors and bona flde 
Ijurchasers, unless such réservations be In writing and registered as required 
of chattel mortgages. » * *" Rev. St. Tex. 1895, art. 2549. 

The appellant failed to hâve the contract reserving title recorded 
until July 26, 1906. In the meantime the machinery had been re- 
ceived frorn the purchasers by the Home Ice Company, and that Com- 
pany had borrowed large sums of money from the appellee, and had 
executed to him several mortgages to secure the sums iorrowed, one 
of which the référée held embraced the machinery in suit. There is 
no doubt but the réservation of title by the appellant as seller was 
good against the buyers of the machinery, W. O. Drake & Co. (Hark- 
ness v.Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. S85); and, 
if the title has remained in appellant, it did not pass by the bankruptcy 
proceedings to the trustée. The trustée obtained no better or other 
title than the bankrùpt had. York Mfg. Co. v. Cassell, 201 U. S. 344, 
26 Sup. Ct. 481, 50 L. Ed. 782. 

The contention of the appellee is that the position of the Home Ice 
Company and the position of himself is better than that of the bu}-- 
ers, W. O. Drake & Co. ; that, while the written contract or condi- 
tional sale was withheld from record, they became bona fide pur- 
chasers for value without notice. That contention présents the pivota! 
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question in the case. To décide whether or not the appellee is entitled 
to protection as a bona fide purchaser without notice requires an 
analysis of the évidence, divesting it of ail extraneous considérations 
and presenting only the material facts which relate to this one ques- 
tion. 

W. O. Drake & Co. was a partnership composed of W. O. Drake 
and J. L. Clarke. Its business and purpose was to organize, equip, 
and promote the organization of ice factories. In 1905 Drake and 
Clarke began negotiations with the appellee, E. J. Brewster, for the 
oqjanization of a corporation to erect an ice plant in Houston, Tex. 
The firm claimed to hâve in Pennsylvania an ice plant wortli $100,000. 
Brewster made an agreement with the firm that they were to furnish 
an ice plant of 90 tons' capacity, complète, worth $100,000 and fuUy 
paid for; that a corporation was to be formed to which the plant 
would be transferred ; that $80,000 was to be the capital stock of the 
corporation, and ail the stock was to be issued to Drake and Clarke 
for the plant, but that they were to transfer $30,000 of the stock to 
Brewster for his assistance in organizing the corporation, and be- 
cause he agreed to advance money needed to buy a site and for other 
purposes, his advances, however, to be secured by mortgages. Their 
plant not being complète, it was to carry out this agreement and fur- 
nish a complète plant that W. O. Drake & Co. bought the ice machin- 
ery involved in this suit on the terms already stated. Pursuant to the 
agreement between the appellee and Drake and Clarke, the corporation 
which was to receive and own the ice plant was formed and named the 
"Home Ice Company," and it received the plant from Pennsylvania, to 
which was added the machinery in suit. The articles of incorporation 
conformed to the Texas statutes, and were signed by W. O. Drake, 
E. J. Brewster, and W. B. Jones as incorporators. The company 
elected as directors E. J. Brewster, W. O. Drake, J. L. Clarke, W. B. 
Jones, and B. B. Gilmer, and Clarke was made président and Brew- 
ster vice président and treasurer. The $80,000 of stock was issued — 
$30,000 to E. J. Brewster, the appellee, and $50,000 to Drake and 
Clarke, except that out of the shares of Drake and Clarke one share 
was issued to Jones and one share to Gilmer to qualify them to act as 
directors. The appellee, Brewster, remained an officer and stockholder 
of the Home Ice Company from its organization till its bankruptcy. 
He managed its finances, advanced money to it, and apparently had 
chief control of it. It was soon after the incorporation of the Home 
Ice Company that W. O. Drake & Co., or W. O. Drake and J. L. 
Clarke, surrendered to the company, or caused to be placed in its 
plant, the machinery in suit. 

It must be remembered that the property had been bought to comply 
in part with the contract between Brewster and W. O. Drake and J. L. 
Clarke, and no one had any substantial interest in the corporation 
formxed to receive the ice plant except Brewster, Drake, and Clarke. 
Unquestionably the lien or rétention of title by appellant was good 
against Drake and Clarke. It would be passing strange if the buyers 
rould destroy the lien or title retained by the seller by f orming a cor- 
poration to take the property and having issued to themselves stock in 
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lifeu oî the property. And we cannot see that the situation is made 
greatly différent by the fact that part of the stock, $30,000, is issued to 
Brewster for aiding in the organization of the corporation and for 
promises by him of further aid. It may be true'that notice to a pro- 
moter of a corporation is not notice to the corporation itself when 
formed; but where associâtes, who hold property subject to a lien or 
under a conditional sale, combine to create a corporation to hold the 
property, and to which they transfer it, such associâtes being the only 
persons who hâve any substantial interest in the corporation, the cor- 
poration stands in no better position than that in which the associâtes 
stood. Davis, etc., Wagon Wheel Co. v. Davis, etc.. Wagon Co. (C. 
G.) 20 Fed. 699. 

But it is further urged that the appellee became a bona fide pur- 
chaser by reason of cash advances to the Home Ice Company, to secure 
which he received a mortgage on the machinery. In considering this 
contention, référence must be had to the facts already stated. The 
appellee was an associate of the promoters of the Home Ice Com- 
pany, made with them the agreement which led to its organization, 
was one of the three incorporators, was one of its largest stockholders, 
holding more than a third of its stock, was an active director, vice 
président, and treasurer, and, in fact, its chief controUer. Under 
thèse circumstances, and in view of the facts in the record, we hold 
that he was charged with notice of the manner in which the Home Ice 
Comoany obtained the machinery in suit, and of the fact that the title 
was retained by the appellant to secure payment of the purchase 
money, and that, as mortgagee of the company, he obtained no better 
title than the company had. 

A différent conclusion would deprive the seller of the benefit of his 
forethought in reserving title as security, and enable the buyer to pass 
the property to a corporation to hold it for him. He could'enter the 
corporation's doors, and so deal with it as to pocket , the spoils ; but 
the doors would be locked against the seller seeking the price. To 
avoid a resuit so unjust, equity will disregard forms, ignore the cor- 
porate entity, and treat the buyers, promoters, and their associâtes in 
the enterprise as the parties really interested. 

The appellant is entitled to hâve its property restored ( In re Great 
Western Mfg. Co., 153 Fed. 123, 125, 81 C. C. A. 341) ; or, in lieu of 
the property, to payment of the debt due to it according to the terms 
of the contract and notes exhibited with the intervening pétition. If 
the property is surrendered, the appellant should place in court, subject 
to the court's order, the stock which the record shows is held as col- 
latéral ; if the machinery is not delivered to appellant, and the mon- 
eyed decree in lieu of it is to be entered, the collatéral aforesaid must 
be sold, and the proceeds applied to the payment of the debt due appel- 
lant, and decree taken only for the remainder left unpaid. 

The decree of the District Court, confirming the referee's report is 
reversed, and the cause remanded for further proceedings in con- 
formity to the opinion of this court. 
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DIAMOND V. COWLES et al. 

(Circuit Court of Appeals, Third Circuit. November 24, 1909.) 

No. 32. 

^. MuNiciPAi, Corporations (| 705*) — Streets— Injuet to Pedestbians— 
Automobile Accident— Négligence. 

Where défendant, driving an automobile on a city Street, struck plaln- 
tifï while approaehing him from the rear as plaintiff was crossing diag- 
onally, and there was évidence that the accident could bave beeu avoided 
by defendant's slackening speed or swerving to the right, it appearing 
that plaintiff was in full view of the car and that he contlnued stralght 
on until he was struck, défendant was chargeable with négligence. 

[Ed. Note. — For other cases, see Municipal Corjwratlons, C«nt. Dig. i§ 
1515-1517; Dec. Dig. § 705.*] 

2. Municipal Corporations (§ 706*) — Streets— Injuey to Pedesteians— 

conthibutort negligence. 

A pedestrian crossing a public Street diagonally, being entitled to as- 
sume that the driver of an automobile approaehing him from the rear 
would run the same at a controllable speed and would avoid running him 
down while he was on his original course, plaintiff was not négligent as 
a matter of law in failing to take steps to avoid the injury. 

[15d. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1518; Dec. Dig, § 706.*] 

3. Municipal Corporations (§ 705*) — Streets— Injuet to Pedestrians— Au- 

tomobile Accident— Instruction. 

An instruction that the driver of an automobile approaehing a pedes- 
trian crossing the street, in case snch pedestrian does not increase his 
speed after blowlng the horn or any other signal, must slacken the speed of 
the automobile and take no risks of the pedestrian increasing his speed, 
was correct. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1515-1517; Dec. Dig. § 705.*] 

4. Municipal Coeporations (§ 706*) — Streets— Automobile Accident— Is- 

sues and Proof. 

Where plaintiff was struck and injured In an automobile accident as 
he was crossing a street, allégations that, notwithstanding defendant's 
duty in the premises, he negligently drove the car at such unlawful speed, 
without keeping a proper lookout, and without giving proi)er signais of 
his approach, as to cause the car to strike and run over plaintiff, would 
not be construed as pleading excessive speed as the sole act of négligence, 
treating the words "without keeping a proper lookout, and without giv- 
ing proper signais," as mère qualifying incidents of the driving at an un- 
lavv'ful speed, but would be construed as alleging three acts of négligence, 
iviz., unlawful speed, f allure to keep a lookout, and f allure to glve proper 
' signais. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1518; Dec. Dig. § 706.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Ely Cowles, by his next friend and father, Charles A. 
Cowles, and by Charles A. Cowles individually, against Patrick Dia- 
mond. Judgment for plaintiffs, and défendant brings error. Affirmed. 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Alexander Simpson, Jr., and W. W. Snithers, for plaintiff in error. 
Thomas Leaming, for défendants in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The facts disclosed by the record brought 
up by this writ of error are as follows : 

Bryn Mawr avenue, 60 feet broad, é2 feet from curb to curb, runs 
approximately north and south in Montgomery county, on the out- 
skirts of Philadelphia. It is crossed at right angles by Union avenue, 
40 feet wide, running east and west. On the afternoon of the ac- 
cident, Ely Cowles (hereinafter called the plaintiff), a mute boy of 
about 18 years of âge, an inmate of a nearÏDy Home for the Feeble- 
Minded, left the southwest corner of thèse two avenues, and was 
crossing Bryn Mawr avenue diagonally in a southeasterly direction, 
toward a person who was waiting for him on the east side of said 
avenue, at a point 97 feet south of said Union avenue. Consequently, 
his back was almost squarely presented to any vehicle approaching 
from the north on Bryn Mawr avenue. Such a vehicle would be vis- 
ible to him only upon turning around, or at least looking backward 
over his left shoulder. Patrick Diamond, the plaintiff in error and 
défendant below (hereinafter called the défendant), was driving an 
automobile, containing his wife and another lady, both sitting back 
of him, upon the west side of Bryn Mawr avenue, the side from which 
the boy attempted to cross, thus approaching him from behind. De- 
fendaiit's machine was therefore on the right-hand side of the road 
and was running about 15 feet from the curb. Plaintiff, while. thus 
crossing Bryn Mawr avenue diagonally, "at a good gait," was read- 
ing a note, which he held in both hands. The boy, though somewhat 
feeble-minded, was in appearance normal and robust. The testimony 
shows that the défendant was driving his machine at not an excessive 
rate of speed. There is testimony that, as the motor car approached 
the north side of Union avenue, the ladies in the car were laughing 
loud enough to attract attention of persons on the avenue, and to 
cause the défendant to turn his head around. This is denied by the 
défendant and by the occupants of the car. 

There is also testimony that, as the car was on the north croissing 
of Union avenue, at about the time the plaintiff started to cross Bryn 
Mawr avenue, there was a scream as of alarm from the ladies in the 
motor car. The plaintiff kept straight on his diagonal course across 
Bryn Mawr avenue, and the car continued straight in the direction 
in which it was going, without slackening speed or swerving from its 
course iintil it strUck the plaintiff. ■ The évidence is conflicting as to 
whether the plaintiff was still continuing on his course at the moment 
of contact with the motor car, or whether, looking around and seeing 
the car, he stepped back on its course. There is also évidence tend- 
ing to show that the accident could hâve been avoided by slackening 
the speed of the motor car after it had passed the north side of Union 
avenue and when the boy had commenced to cross Bryn Mawr av- 
enue ; also, that there was room for the car to hâve svverved to the 
right and thus hâve avoided the accident. There was also évidence 
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tending to show that the défendant was an inexperienced driver of 
a motor car; in fact, was just learning to nianage one, although this 
fact, if there was no évidence tending to prove négligence, would be 
unimportant. . 

Tlie assignments of error relied upon are the refusai of the court, 
on ail the évidence, to give peremptory instructions in favor of the 
défendant, and, after the verdict, refusing the motion of défendant 
for judgmeht non obstante veredicto. 

We do not think, however, that thèse assignments of error can be 
sustained. There was abûndant testimony tending to show that, as 
the défendant was about to cross Union avenue, the plaintiff was in 
full view from the car, as he was in the act of crossing diagonally 
Bryn Mawr avenue, and that défendant saw, or should hâve seen, 
the plaintiff in this situation. We think also there was évidence from 
which the jury could infer that the accident could hâve been avoided 
by the défendant slackening the speed of the car or by swerving to 
the right, provided they believed the testimony that the plaintiff' kept 
straight on until he was struck, and disbelieved the testimony that he 
had stepped back in front of the car. 

Nor do we think that there was any proof of such contributory 
négligence on the part of the plaintiff, as would warrant the court in 
taking the case from the jury. The évidence as to wdiether plaintiff 
turned back into the path of the car, is conflicting. Assuming that 
both the défendant and plaintiff were rightfully using the public street, 
the one for his car and the other in crossing it, the latter had a right 
to expect that the former, by running his car at a controllable speed, 
would avoid runing him down while he was rightfully on his original 
course. The learned judge of the court below, in his charge to the 
jury, correctly said : 

"The pedestrian has just as much riglit on the hiKh\va.v as the autoniohile, 
and the driver of the automobile must pay attention to iiedestrians \y1io are on 
the highway, and if it assumes to talie the risic of a pedestrian. vvho is cross- 
ing the highway, getting ont of its course, and the pedestrian does not increase 
his speed after the hlowing of the horn or any otliei- signal, but keeps on his 
speed, it is the duty of the automobile to slacken its speed and to take no 
risks as to the pedestrian inereasing his speed." 

But the défendant urgently contends that, under thèse assignments 
of error, the judgment below should be reversed, because of an alleged 
variance between the allegata and probata. The plaintiff, in his state- 
ment of claim, thus charges the négligence of the défendant: 

"Notwithstandlng his duty in the premises the said défendant did on the day 
aforesaid so negligently, carelessly and recklessly drive said motor car upou 
said avenue at such uniawful rate of speed, without keepiug a proper outlook 
before him and without giving the proper signais of his approach, as to cause 
said automobile to strike and run over the plaintiff, Kly CowleK, who is a miuoi- 
and who was then and there lawfnlly crossing said Bryn Jlawr avenue at or 
about the intersection of Union avenue." 

The défendant contends that the only charge of négligence is, that 
the défendant so negligently, carelessly and recklessly drove his motor 
car at such uniawful rate of speed as to cause the accident, and that 
the words "without keeping a proper outlook before him and without 
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giving the proper signais of his approach" are mère qualifying in- 
cidents of the driving at an unlawful rate of speed. In other words, 
that it is not an averment of three separate and distinct kinds of nég- 
ligence, .but of one only, viz., "the alleged unlawful rate of speed," and 
as it is admitted that there was no excessive rate of speed, the only 
négligence alleged in the statement was not proved, and the jury should 
hâve been instructed for the défendant, or judgment should hâve been 
entered in his favor on the motion for judgment non obstante vere- 
dicto. 

The reasoning by which this contention is supported is ingénions, 
though in our opinion unsound. It is to be remarked that the argu- 
ment is made for the first time in this court, and was not called to 
the attention of the court below, by objection, when the évidence of 
the plaintifif was being adduced, or otherwise. Though this charge 
in the statement of claim might hâve been framed with more préci- 
sion, it is apparent that the case was tried in the court below with 
the understanding on ail sides that the meaning intended to be con- 
veyed by the language of the pleader was that the "défendant neg- 
ligently drove his motor car at an unlawful rate of speed; that he 
negligently drove it without keeping a proper outlook, and negligently 
drove it without giving the proper signais of his approach." That is, 
that he was négligent in thèse three respects. We think the charge 
referred to, though awkwardly expressed, may be grammatically con- 
strued so as to express this meaning. It cannot be pretended that 
défendant was actually misled as to the nature of the négligence 
charged against him, and the theory upon which the trial was con- 
ducted abundantly proves that he was not so misled. 

The judgment below is therefore affirmed. 



FIRESTONB et al. v. HARVET. 
(Circuit Court of Appeals, Slxth Circuit December 7, 1909.) 
No. 1,962. 
Bankbuptcy (§ 408*)— Geounds tob Refusai or Dischabgb— "Falsb State- 
ment IN Writino" to Obtain Crédit. 

A bankrupt was operatlng a prlvate bank, and on dally settlements 
with another bank It was the custom when the différence elther way ex- 
ceeded $500 for the debtor bank to glve the other a draft therefor on 
some other bank. Several times the bankrupt bad glven such drafts 
when he dld not hâve a deposlt to meet them, but ail except the last two 
were provlded for and paid on présentation. The last two were drawn 
when he was Insolyent by his assistant cashler without his knowledge 
and were not pald. Eeld, that such drafts were not materially false 
statements In wrltlng made by the bankrupt for the purpose of obtaln- 
Ing property on crédit withln the meaning of Bankr. Act July 1, 1898, 
c. 541, S 14b, subd. S, 30 Stat, 550 (U. S. Oomp. St 1901, p. 3427) as 
amended In 1903 (Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. 
St. Supp. 1909, p. 1310]), which barred his rlght to a discharge. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 408.*] 

Appeal f rom the District Court of the United States for the North- 
ern District of Ohio. 

*For other cases see same toplc & S kumbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
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In the matter of George B. Harvey, bankrupt. On appeal by Sol- 
omon J. Firestone and others f rom an order granting a discharge. Af- 
firmed. 

This fs an appeal from an order granting a dlseharge to a bankrupt. The 
appellants, belng creditors of the bankrupt, Harvey, objected to his discharge 
and filed spécifications. 

The si)eclfications were as foUows: 

"(1) On January 23, 1908, sald George B. Harvey, doing business as the 
Llsbon Banking Company, fraudulently obtained from sald Firestone Bros, on 
crédit valuable property of the value of $2,808.03, consisting of checks by sun- 
dry persons on money deposited by them In sald banklng company upon the 
materially false statement in writlng, vchlch is draft No. 8,49îi hereinafter 
mentloned, signed by W. L. Armstrong, assistant cashier of said banklng «om- 
pany, with the knowledge, consent and direction of said George B. Harvey 
that eaid banking company had a deposlt of $2,808.03 In the Columbus Sav- 
ings & Trust Company of Columbus, Ohlo, and that said money vvould be paid 
to said Firestone Bros, upon due présentation upon a draft glven by said 
banklng company to sald Firestone Bros., of which the foUowlng Is a copy: 

" 'The Lisbon Banklng Company of Llsbon. 
"'No. 8497. 

" 'Llsbon, Ohlo, January 23. 1908. 
" 'Pay to the order of Firestone Bros. $2,808.03, twenty-elght huudred and 
eight 03-100 dollars. 

" 'Columbus Savings & Trust Co. W. L. Armstrong, 

" 'Columbus, Ohlo. Assistant Cashier." 

"Sald banklng company dld not hâve sald money on deposlt In said Colum- 
bus Savings & Trust Company at or subsequently to that time, and said bank- 
ing company and said George B. Harvey were then Insolvent, and obtained 
sald property of the value of $2,808.03 from said Firestone Bros, upon sald 
crédit, fraudulently and without the means of paylng for the same, ail of 
which sald George B. Harvey then and there well knevr. 

"Sald draft was refused payment on January 25, 1908, by sald Columbu» 
Savings & Trust Company, and has not been pald. 

"(2) On January 24, 1908, sald George B. Harvey, doing business as the 
Llsbon Banklng Company fraudulently obtained from said Firestone Bros., 
on crédit, valuable proimrty of the value of $800.28 consisting of checks by sun- 
dry persons on money deposited by them in sald banking company upon the 
i.-'aterlally false statement in writlng which Is draft No. 8,498 hereinafter 
mentloned, signed by W. L. Armstrong, assistant cashier of sald banking com- 
pany, wlth the knowledge, consent, and direction of said George B. Harvey, 
that sald banklng company had a deposlt of $800.28 in the Columbus Savings 
& Trust Company of Columbus, Ohio, and that said money would be paid to 
sald Firestone Bros., upon due présentation upon a draft glven by sald Bank- 
ing Company to sald Firestone Bros, of which the foUowing Is a copy: 

" 'The Lisbon Banklng Company of Llsbon. 
"'No. 8498. 

" 'Llsbon, Ohio, January 24, 1908. 
" 'Pay to the order Firestone Bros., $800.28, eight hundred and 28-100 dol- 
lars. 

" 'Columbus Savings & Trust Co. W. L. Armstrong, 

" 'Columbus, Ohlo. Assistant Cashier.' 

"Sald banklng company did not hâve sald money on deposlt in sald Colum- 
bus Savings & Trust Company at or subsequently to that time, and said bank- 
ing company and , said George B. Harvey were then Insolvent, and obtained 
sald property Of the value of $800.08 from sald Firestone Bros, upon sald 
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crédit frkudulently and wlthout the means Ct paying for the same, ail o( 
whlch sald George B. Harvey tien and there well knew. 

"Said draft was refused payment on January 27, 1908, by sald Columbus 
Savlngs & Trust Company, and bas not been pald." _ _ ; _ . 

The reply of the bankrupt was In thèse words: 

"George B. Harvey, for answer to the spécifications flled by Firestone Bros. 
In opposition to his discharge, says that he admits that on January 23 and 
24, 1908, he was dolng business as the Llsbon Banking Company ; that W. L. 
Armstrong, as assistant eashler of said banklng company, executed and de- 
llvered to sald Firestone Bros, the two drafts. Nos. 8,497 and 8,498, on the 
Columbus Savings & Trust Company, copies of whlch are set ont In said 
spécifications; that neither at the time said drafts were issued, nor subse- 
quently thereto, did the Llsbon Banking Company hâve on deposlt in said 
Columbus Savings & Trust Company money sufBcient to meet either of sald 
drafts ; that at the time said drafts were Issued sald banklng company and 
sald George B. Harvey were insolvent; that payment of said drafts was re- 
fused by the Columbus Savings & Trust Company at the times alleged in 
sald spécifications, and they hâve not slnce been paid ; that Firestone Bros. 
Is a partnership consistlng of the persons mentloned in the spécifications in 
opposition to the discharge. 

"Sald George B. Harvey dénies eaeh and every allégation in said spécifi- 
cations not hereinbefore expressly admitted." 

The hearing was upon the spécifications and the answer, and upon an, 
agreed statement of facts in thèse words: 

"(1) That on and for some time prior to the 24th day of January, 1908, 
George B. Harvey was dolng business at Llsbon, Ohio, In the name of the 
Llsbon Banking Company, and that he was the sole proprletor of said bank 
and actihg as cashier thereof, W. L. Armstrong acting as assistant eashler. 

"(2) That 'Exhibit A' hereto attached is a correct exhibit of the account of 
the Llsbon Banking Company wlth the Columbus Savings & Trust Company 
f rom December 31, 1907, up to the time of the assignment made by George B. 
Harvey on January 25, 1908, as shown by the books of sald trust company. 

"(3) That the copies of drafts set ont in the spécifications are true copies 
of drafts executed and delivered by W. L. Armstrong, as assistant cashier of , 
the Llsbon Banklng Company, to Firestone Bros, on the days on which they,. 
respectlvely, bear date ; and said copies are admitted in évidence. 

"(4) That the considération for said drafts was the delivery to the Llsbon; 
Banking Company by Firestone Bros, of checks drawn on, and a certificate 
of deposit issued by, said Llsbon Banking Company agalijst funds then on 
deposit wlth sald Llsbon Banking Company by the drawers of the checks 
and the holder of said certificate of deposit, that the amount of sald checks 
and certificate of deposit, for the $2,808.03 draft was $2,808.03, and that the 
amount of said clieclcs for the/$800.28 draft was $800.28. 

"(5) That Firestone Bros, would not hâve surrendered said checks and cer- 
tificate of deposit and accepted sald drafts had they known that the money 
to meet sald drafts was not upon deposlt at said times in the Columbus Sav- 
ings & Trust Company. 

"(6) That on the présentation of said drafts to the drawee payment was 
refused, and they were protested for nonpayment. 

"(7) That on and fpr some years prier to January 24, 1908, the Llsbon 
Banking Company and Firestone Bros, were engagea in the banklng business 
in Llsbon, Ohio, and had daily settlements of balance between them, and usu- 
ally settled such balances, when the amount thereof exceeded $500, by the 
debtor bank giving the créditer bank a draft for the amount on some other 
bank. The drafts mentloned in the spécifications were glven in accordance 
wlth said custom. 

"(8) That George B. Harvey had no aetual.knowledge of the exécution and 
delivery of the drafts, copies of whlch are set out In the, spécifications, until 
after both of them had been delivered, but did itnow the condition of the ac- 
count wlth said trust company, and that said Armstrong had prevlously is- 
sued some drafts on said trust company when said banlvlng company did not, 
at the time said drafts vrere drawn, hâve funds on deposit wlth sald trust 
company suffleient to meet said drafts. 
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"(9) That Solomon J. Firestone and Edward Flrestone are partners doing 
business as Firestone Bros." 
The objections were overruled and the discharge granted. 

W. G. Wells, for appellants. 
N. B. Billingsley, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge (after stating the facts as above). The 
objection to the discharge of the bankrupt is based upon the conten- 
tion that the drawing of the two drafts by Armstrong, the assistant 
cashier, was ground for refusing a discharge under subdivision 3 of 
section 14b (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427]) of the bankruptcy act, namely, that the bankrupt had 
thereby "obtained property on crédit from any person upon a ma- 
terially false statement in writing made to such person for the pur- 
pose of obtaining such property on crédit." The words quoted came 
into the law by the amendment of the act made in 1903. Act Feb. 
5, 1903, c. 487, § 4, 33 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1310). 
This ground for denying a discharge was evidently leveled particular- 
ly at the practice of making false statements of one's financial condi- 
tion by a buyer or borrower for the purpose of obtaining from the per- 
son to whom such false statement is made, in writing, the articles or 
money desired "on crédit." The false statement in writing which is 
enough to deny a discharge implies a statement knowingly false, or 
made recklessly, without an honest belief in its truth, and with a pur- 
pose to mislead or deceive, and thereby obtain from the person to 
whom it is made property upon a crédit. 

In Gilpin v. Merchants' National Bank, 165 Fed. 607, 611, 91 C. C. 
A. 445, 449, 20 E. R. A. (N. S.) 1023, the Circuit Court of Appeals for 
the Third Circuit, speaking by Circuit Judge Gray, said of this clause, 
that : 

"The wrltten statement made by the bankrupt for the purpose of obtaining 
crédit, etc., should be knowingly and intentlonally untrue, in order to constl- 
tute a bar to the discharge of the bankrupt. In other words, 'false statement' 
connotes a guilty scienter on the part of the bankrupt. The primary and or- 
dinary meaning of the word 'false' cannot be ignored. It is the primary 
meaning given in the ordinary lexicons of the Engllsh language. Webster 
gives as its primary meaning: 'Uttering falsehond; unveracious; given to 
deceit; dishonest.' As an adjeetlve, it is corrélative with the noun 'false- 
hood.' To charge a person with making a false statement is équivalent to 
charging him with uttering a falsehood, and imputes moral delinquency to 
the person so charged. It is true that the word niay bave a secondary mean- 
ing in certaifa collocations, and be merely équivalent to 'untrue' or 'incorrect.' 
But this is not the ordinary or usual signification attaclied to the word. To 
charge a person with making false entries in boolis of account means some- 
thing more than that incorrect or untrue entries hâve been made, and it bas 
been so held by the courts in the considération of offenses of that character. 
The last édition of Bouvier's Law Dictionary says of the word 'false' that, 
whon 'applied to the intentional act of a responsible being, it implies a pur- 
pose to deceive.' In Black's Law Dictionary, under the title 'false,' it is 
said: 'In law, this word means something more than untrue; it means some- 
thing designedly untrue and deceitful, and implies an intention to perpetrate 
some treacherj- or fraud.' In a récent and well-accepted publication called 
174 F.— 37 
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'Words and Phxàses,' the word 'false' Is thus deflried: 'Falsemeans that 
which is not true, coupled wlth a lylng inteni;.' "VVood v. State, 48 Ga. 192, 
297, 15 Am. Rep. 664. 'False In Jurisprudence usually Imports something 
more than the vernacular seuse of 'erroneous' or 'uutrue.' " 

The theory upon which Harvey is to be held as having made a false 
statement,.iii writing, made by Armstrong, assistant cashier who drew 
thèse drafts, is based upon the fact of Harvey's actual insolvency at 
the time, his knowledge of the state of the account with the Colum- 
bus Bank,, aftd that he knew also that Armstrong had before drawn 
drafts upon the sanie bank when there were no funds to meet them. 
But does it follow that, because Harvey had upon other occasions 
drawn such drafts when there were no funds tq meet them, thèse 
drafts, drawn confessedly without Harvey's direction, . or knowledge, 
are enqugh to constitute them a false statement, knowingly false and 
made by Harvey with intent to mislead or deceive and thereby ob- 
tain checks against his bank about which he actually knew nothing? 
We think that is going too far. Does it even follow that if Arm- 
strong himself were the bankrupt that the drawing of thèse drafts 
under the circumstances hère in évidence would constitute a false 
statement within the meaning of this clause of the bankruptcy act? 
Hâd Armstrong no ground for an honest belief that thèse drafts would 
be met? Counsel for the appellants in their brief say that he had "the 
habit of drawing on the Columbus Bank when there were no funds 
with which to meet such drafts"; that "he had donc this some 16 
times between December 30, 1907, and January 22, 1908." Exhibit A 
seems to bear out this statement. But the inference from the same ex- 
hibit is that ail such prior overdrafts were in some way provided for, 
the account showing deposit of funds shortly thereafter, so that at 
the end of the 16 transactions referred to there appeared a balance to 
the crédit of Harvey's Bank of $192.83. 

The appellants, as weil as the appellee, seem to hâve been engaged 
in the banking business at Lisbon, and one of the facts in the agreed 
statement was that the two banks had daily settlem,ents between them, 
and that, when the amount of any balance due from one to the other 
exceeded $500, the debtor bank would give the other bank a draft on 
some différent bank for the amount. The drafts hère involved were 
thus given under this clearing housé plan of settlement. 

Harvey may be civilly liable for drafts drawn by Armstrong in the 
course of such a business, but it is quite another thing to say that the 
drafts drawn by Armstrong under the circumstances of this case con- 
stitute that willful kind of false statement by Harvey necessary as a 
ground for preventing a discharge in bankruptcy. 

Judgment affirmed. 
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In re NATIONAL CASH KEGISTBR CO. 

(Circuit Court of Appeals, Slxth Circuit December 18, 1909.) 

No. 1,961. 

L Liens (S ^V — Natuee and Incidents or Liens in Equitt— "Lien." 

The term "lien" Is used In equlty In a broader sensé than at law, and 
dénotes any right of a spécial nature over a thitig, whlch constitutes a 
charge or Incumbrance upon It, and may be enforeed by proceedlng against 
It, and to the existence of such a lien possession is not essential. An eq- 
quitable lien is distinct from the gênerai tltle, and may exist separate 
frbm it, or both may be vested In the same person. 

[Ed. Note.— For other cases, see Liens, Cent. Dig. f§ 2&-28; Dec. Dlg. 
I 7.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4144r-4153; 
vol. 8, p. 7707.] 

2> Sales (| 479*)— Conditionai, Saie»-Remedies of Seller— Fobeclosuke 
OF Lien in Equitt. 

In equlty the title reserved by a vendor in a contract of conditionai 
sale is regarded as in the nature of a security, whlch, on default by the 
purchaser, he may at hls option enforce by a proceedlng In court to sub- 
Ject the property to the payment of the purchase money, as In case of any 
lien, instead of assertlng hls légal title. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1418-1438; Dec. 
Dlg. S 479.*] 

3. Sales (| 479*) — Conditional Sales— Remédies of Sellée— Ohio Statute. 

Rev. St Ohlo, i 4155—3, whlch provides that it shall be unlawful for 
the vendor of property sold on condition "to take possession of sald prop- 
erty" without tendering or refundlng to the purchaser, If he bas pald 25 
per cent of the purchase priée, the amouiit so pald, less a reasonable 
compensation for the use of the property, not exceeding 50 per cent of 
such amount, does not apply where the ôeller, instead of taking posses- 
sion and assertlng hls légal ownershlp, proceeds In equlty, or by appli- 
cation to a court of bankruptcy havlng possession, to subject the prop- 
erty to sale for the payment of the remalnder due thereon. In whlch case 
the purchaser's equlty, whlch It was the purpose of the statute to pré- 
serve, Is protected by the court by awarding him, or his estate, ail of the 
proceeds of the property above his debt. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 1418-1438; Dec. 
Dig. S 479.*] 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of Ohio, in Bankruptcy. 

In the matter of Max Goldman, bankrupt. On pétition of the 
National Cash Register Company to review an order of the District 
Court. Reversed. 

Harrison Wilson, for petitioner. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges 

SEVERENS, Circuit Judge. The petitioner intervened in the pro- 
ceedings in this matter of bankruptcy by filing a pétition setting forth 
that it had before the bankruptcy sold a cash register to the bankrupt 
by a contract whlch among other stipulations contained a condition 

*For other cases see same topic £ § numbeb In Dec. te Am. Digs. 1907 to date, & Rep'r Indexes 
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that the title should not pass until the price of the register should be 
fully paid; the price beihg payable in installments, and the register 
deliveréd ât the time it was sold. It was further stated that a down 
payment was made at the time, and one instahment later on, but that 
the remainder of tlie price was not paid when due, and had never been 
paid, and that the register came into the possession of the trustée f rom 
the bankrupt. On thèse facts the petitioner prayed that, if the trustée 
would not complète the purchase by paying the part of the price still 
due, the court would order it sold, and in making the order should di- 
rect the pfoceeds to be paid over to the petitioner to the extent neces- 
sary to complète the payment of the price of the register. The trustée 
did not eiect to pay the balance due, but made no objection to the 
proposed sale, claiming, however, that the court, in ordering it, should 
direct the trustée to retain one-half of the amount which the bankrupt 
had paid on the purchase price of the register. The sum involved is 
small, but the question involved is important, in view of the fact that 
such transactions havé become common. 

The clairti made by the trustée was founded upon a statute of Ohio, 
in which state the transaction occurred. This statute contains a pro- 
vision requiring contracts for conditional sales to be put to record in 
thé office of the recôrder for the county in order to render it valid 
against purchasers and creditors, and then proceeds (Rev. St. Ohio, 
§ 4155—3) tô déclare that : 

"Whenever sueh property except maohlnery equipment and supplies for 
railroads and conti'actors, and for manufacturing brick, cernent and tiling, and 
for quarrying and mlnlng purposes, Is so sold or leased, rented, hlred or de- 
liveréd it shall be unlawful for tbe persons who so sold, leased, rented, hired 
or deliveréd or his assigns or the agent or servant of either thelr agent or 
servant to take possession of said property, without tendering or refundlng 
to the purchaser, lessee, renter, or hirer thereof or any party r«ceiving the 
same for the vendor, the sum or sums of money so paid after deductlng there- 
from a reasonable compensation for the use of such property, which shall In 
no case exceed 50 per cent, of the amount so paid, anythlng In the coiitract to 
the contrary notwlthstanding, and whether such condition be expressed, in 
such contract or not, unless such property bas been broken, or actuaily dam- 
aged, and then a reasonable compensation for such breakage or damages shall 
be allowed. Provlded, that the vendor shall not be required to tender or re- 
f und any part of tlie amount so paid unless said amount so paid to the vendor 
exceeds 25 per cent, of the contract price of the property." 

The référée made the order of sale requested, but refused the direc- 
tion to apply the proceeds to the payment of the balance due the peti- 
tioner as prayed, and instead directed the trustée to retain the pro- 
ceeds to the extent of one-half the amount of the purchase price which 
the bankriipt had paid. The petitioner brought this order for review 
before the District Judge, who confirmed it. 

The référée based his order upon the construction given to the 
above statute by the superior court of Cincinnati in the case of Krug, 
Receiver, v. National Cash Register Co., 1 Ohio N. P. (N. S.) 429. 
The District Judge cites that case in his opinion, as well as other déci- 
sions and dicta which he thought supported the same conclusion. The 
décisions of the subordinate courts of Ohio, several of which are re- 
îported, are in conflict upon the question whether the provisions of the 
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statute hâve application to a case, where the vendor hàs not sought and 
is not seeking to recover the possession of the thing sold, but is seek- 
ing his remedy through the action o.f a court of equity. It is admit- 
ted that there is no décision of the Suprême Court of the state as to 
whether in such a case as this the statute applies and gives the exclu- 
sive remedy to which the vendor may resort, although there are dicta 
of the judges on which the parties respectively rely. We hâve, there- 
fore, to rely on our own judgment as to what the statute should be con- 
strued to mean. 

In equity the reserved title of the vendor is regarded as in the nature 
of a security for the payment of the price, and in some states it is 
held that such a conditional sale is the équivalent of an out and out sale 
and a mortgage back to secure the payment of the purchase money. 
At law the transfer of the property gives to the vendee the right to 
the possession so long as he is performing his agreement to pay. But, 
when he fails to do this, his right to the possession ceases, and he then 
holds it for the vendor. But in equity thèse considérations are re- 
garded as technical merely, and the court will look to see whether the 
vendor has such a hold or claim upon the property as entitles him to 
subject it to the payment of the purchase money. The maxim that 
equity follows the law is inapt where the légal remedy is inadéquate 
to the enforcement of équitable rights. 16 Cyc. 137. There are many 
instances in the law of sales where even at the common law a lien is 
implied for the protection of the vendor in cases of ordinary sales. 
Although the agreement is perfected so as to pass the title for most 
purposes, still the vendor is allowed a lien for the price, vvhile it re- 
mains in his own possession ; or where he has delivered it to a common 
carrier according to agreement and the carrier is held to be the agent 
of the vendee for the purpose of accepting delivery, the vendor is 
allowed the privilège of recaption in transitu if the vendee becomes in- 
solvent or becomes bankrupt, and in equity the vendor of real prop- 
erty is given a lien, a claim, a hold upon it, notwithstanding it has gone 
into the possession of the vendee, and no agreement for a lien has been 
made. 

In the Krug Case, supra, the court lays stress on the rule that in 
order that there should exist a lien the possession must be in the per- 
son asserting it, and, further, that a man cannot hâve a lien on his own 
property. Thèse are gênerai rules of the common law concerning 
liens. But neither of them is regarded as important in cases where 
the lien claimed is asserted in a court of equity and is of an équitable 
nature. The terminology of the common law where a lien is spoken of 
is inadéquate to describe a large class of rights in or to a subject aris- 
ing from the express or implied contracts of parties which are recog- 
nized and enforced in courts of equity. The différence in the mean- 
ing of the term when used to describe an équitable right is thus stated 
in 3 Pom. (Ist Ed.) 230, § 1233: 

"It Is slmply a right of a spécial nature over tlie thing, whicli c-onstitutes a 
charge or incumbrance upon the tliing, so tliat the very thing itself may be 
proceeded against in an équitable action, and either sold or sequestered under 
a judiclal deeree and its proceed.s in the one case, or It.s l'ents and profits in 
the other, applied upon the demand of the credltor in whose favor the lien ex- 
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Ists. It Is tbe very essence of thls condition that, whlle the lien continues, tho 
possession of the thing remains wlth the debtor or the pergon who holds the 
proprietary interest subject to the Incumbrance. The équitable lien differs es- 
sentially from the cotnmon-law lien, whlch Is simply a right to retaln posses- 
sion of the chattel until some debt or demand due to the person thus retaining 
Is satisfled, and possession is such an inséparable élément that, if It be vol- 
untarily surrendered by the creditor, the lien is at once extinguished." 

This doctrine was recognized and applied in Walker v. Brown, 165 
U. S. 654, 17 Sup. et. 453, 41 L. Ed. 865, and in Ingersoll v. Coram, 
211 U. S. 335, 29 Sup. Ct. 92, 53 h. Ed. 208. See, also, Bispham's 
Pfinciples of Equity (4th Ed.) § 351 ; Ex parte Linden, 1 Mont. D. & 
D. 435. 

Nor is it true that a man may not hâve an independent équitable 
interest in property of which he holds the légal title. His légal title 
may be qualified or doubtful, or subordinated to the claims of another, 
and he may acquire an outstanding interest which will not be merged 
in it, if equity requires that the interest acquired should be preserved. 
This is only one of the instances in which the court recognizes the spé- 
cial right or interest in property as distinct from the gênerai title, al- 
though bbth are vested in the same person. If another person claims 
an interest which the first is bound, or is willing, to admit, there can 
be no reason why he may not proceed to enforce an équitable interest 
which he has growing out of his dealings with the other concerning 
things of which the first has the gênerai title. 

In order to rightly understand the meaning of this statute, we should 
look to see what were the rights and remédies of the parties to a 
contract for the conditional sale of property at the time of its enact- 
ment From such an examination we shall be prepared to understand 
what injustice the statute was intended to remedy. By the then 
existing law the vendor, when the condition was that the price should 
be paid beforè the title to the property should pass, had the right to 
recover the possession, treat the contract as at an end, and the right 
of the vendee to such part of the price as had been paid as forfeited 
(6 Am. & Eng. Enclyp. of Law, 458, and the cases there cited), or, as 
sometimes held, he might, on recovering the property, sell it for what 
he could get, and, applying the proceeds to the unpaid part of the 
price, recover the déficit, if any should remain, from the vendee. But 
he was not obliged to do this. He could simply recover possession and 
keep what he had been paid. Thèse were the doctrines of the com- 
mon law. And it is évident that the Législature of Ohio assumed that 
to be the law, for it was the exceeding harshness of such a doctrine 
that the statute améliorâtes. It does not provide a remedy which is 
precisely according to thé principles of equity, for it is provided that 
the refunding by the vendor shall not be required unless the amount he 
has received exceeds 35 per cent, of the contract price. If the vendor, 
instead of taking back the property, should f oreclose the vendee's right 
by a proceeding in equity, there would be no such limitation. On the 
other hand, as the law then stood, the vendor, treating the title of the 
property reserved by the contract as a security for the payment of the 
price, might file his bill in equity to obtain a judicial sale of the prop- 
'"'•'■y and an appropriation of the proceeds to the payment of the debt. 
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By the latter course the equity of the vendee was protected by the 
conscience of the court and its power of control over the sale. He 
sufïered no wrong of which he could complain. That the vendor 
has the right to proceed in this manner, we think, cannot be doubted. 
It is a favorite jurisdiction of equity to relieve against forfeitures, 
and the practice of this remedy will subserve the purposes of justice 
in such cases. Ross-Meehan, etc., Co. v. Pascagoula Ice Co., 72 Miss. 
608, 18 South. 364; Briggs v. OUver, 68 N. Y. 336; Campbell Print- 
ing Press Co. v. Powell, 78 Tex. 53, 14 S. W. 245 ; Boynton v. Pay- 
row, 67 Me. 587. 

The vendee had agreed to buy the property at the price named. The 
petitioner had a claim upon it, which it might treat as in the nature of 
an équitable lien for the unpaid balance of the price. It had the right 
to proceed in equity, but for the fact that the property was in the cus- 
tody of the bankruptcy court. It was the conséquence of the first of 
thèse methods, namely, the recaption of the property by the vendor and 
the forfeiture of the purchase money. paid by the vendee, which in- 
duced the Législature to pass this law. There was no other appré- 
ciable wrong to be remedied. 

Looking next to the words of the statute, it is seen the language is 
apt to express its application to a case where the vendor elects to retake 
the property. The statute says "it shall be unlawful for the persons 
who so sold * * * to take possession of said property without 
tendering or refunding to the purchaser the sum or sums of money so 
paid," with a certain limitation to the application of the statute, which 
is expressed in the proviso. There is no provision which applies to 
a case where the vendor does not "take possession," but seeks toen- 
force his security at arms' length by judicial proceedings. And we 
can see no excuse for extending the statute by so violent an implica- 
tion as would be necessary to reach a case where there is no obvious 
need of a remedy. 

In the présent case the vendor has not taken possession. The trus- 
tée has succeeded the bankrupt in the possession of the property, and 
the vendor is seeking an order requiring the trustée to sell it. As the 
property is in the custody of the court in bankruptcy, it is the only 
forum in which the remedy can be obtained. The court will control 
the sale in like manner as a court of chancery would control the 
sale of property under its disposition. The vendor asks that the pro- 
ceeds of the sale shall be applied to the payment of the debt for 
which it holds the title as security. The trustée demands that the stat- 
ute be applied, and that he should be given the right to retain out of 
the proceeds one-half of the amount of the purchase price paid by the 
vendee, and that this right be declared to be paramount to the right 
of the vendor to share in the proceeds. But the earlier equity of the 
petitioner must prevail. 

For the reasons given, the order of the court below must be reversed 
in respect to the matter complained of, and the court below instructed 
to grant the prayer of the pétition. 
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WOODRUFP t. SHIMER. 

(Circuit CJourt of Appeals, Thlrd Circuit. August 20, 1909.) 

No. 41. 

L CoRPOEAnoNa (§ 316*) — Acts of Président— Assiqnmknt oï Contraot— 

AUTKORITY. 

Where tlie presldeiit ànd principal owner of the rtock of a corporation, 
Individually, had a contract wlth W. for the purchase of limestone and 
ore tp be smelted at the corporatlon's fumace, and without any author- 
Ity from the corporatlon's board of dlrectors attempted to asslgn such 
contract to the corporation by executlng a purported asslgnment, signed 
by him as an individual and as président of the corporation, such asslgn- 
ment was Insufflclent to transfer the obligation to the corporation, whlch 
had authorlty to act only by Its corporate offlcers, under proper corporate 
authority from the board of dlrectors. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1402, 1403; 
Dec. DIg. § 316.*] " 

2. CoBppEATioNs (8 573*) — ObganizatioN— Change of Fobm— Corporation 

Sole, 

A corporation, whlch under the laws of the state of its organlzatlon 
was reqùlred to hare shares of stock, stockholders, dlrectors, and offlcers, 
could not hâve its entlre fonn and corporate existence changed to a cor- 
poration solç by the mère will of the majority stockholders. 

[Ed. Note.— For «ther cases, see Corporations, Cent. Dig. |§ 2293-2296; 
Dec. Dig. §573.*] 
8. CoRPOBATioisrs (I 406*)— Supplies— Corporate Liability. 

Where W. furnished limestone and iron ore used by a corporation un- 
. der a contract between W. and B. as an individual, the fact that B. was 
also président and principal owner of the corporation, that the material 
was tftggéd and bllled to it, chargèd to it on W.'s books, ànd statements 
of weightiS'and analyses were sent by It to W., dld not make It llable to 
him therefot. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. { 1612; Dec. 
Dig.:S466,'«]' 

Appeàl from District Court of the United States for the Eastern 
District çS Pennsylvania. 

In the' liiatiter of thé Roanoke Furnàce Company, baHkrupt. From 
an order révérsing a referee's finding allowing the daim of Thomas 
L,. Woodru.ff,.he appeals. Affirmed. 

For opiinîon- below, see 166 Fed. 944. 

Charles F. Eggtestoh and Turner K. Hackman, for appellant. 

Samuel ,W,'Cooper, for appellee. 

■Beforç GJRAY, and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge, ; ^ 

YOUNG, District Judg:ë. This iè ati appeal from the décision of the 
District ^Coiiit'r^versihe' the finding' of the référée in allowing the 
claim of 'thonias L. Wdpdtuff, thé appellant, as a creditor of the Roan- 
oke Fùriïâcé"Company; thé' bankrupt. It appears from the referee's 
report that pne Baird w,as the ov^ner of . two iron f urnaces at Roanoke , 
Va. Thèse furnaces were operated by him under the firm name of 
Roanoke Fùrnace Company. In Deceniber, 1899, Baird secured a 
charter of incorporation for the Roanoke Furnace Company, at Ro- 
anoke, and entered into an agreement with the corporation whereby 

*Far other caseï see same topic £ S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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he sold to it ail of his right, title, and interest in the furnace plant for- 
merly operated by the Roanoke Iron Company at Roanoke, Va., in con- 
sidération of the transfer to hini and his nominees of ail of the 5,000 
shares constituting the capital stock of the said corporation. Of 
thèse shares, according to the agreement, Baird received 4,969; the 
balance of 31 shares being distributed among four other persons. 
Baird and his four associâtes were elected directors, and he became 
its président. 

Woodruff, the claimant, and Baird, on August 30, 1900, entered into 
an agreement by which Woodruff was to mine the ore at mines of 
which Baird was the owner or lessee and quarry the limestone at the 
Buchanan quarry for Baird, and to sell and deliver the iron ore from 
the Rye Valley mines, of which Woodruff was the lessee, to Baird. 
Ail of the ore and limestone mined or quarried by Woodruff was to be 
delivered on cars either on the Norfolk & Western Railroad or the 
Marion & Rye Valley Railroad. The agreement further provided that 
Woodruff was to be paid by Baird for ail iron ore and limestone mined 
and quarried at certain rates. Acting under this agreement, Woodruff 
took complète charge of the mines, mined the ore, and quarried the 
limestone, and shipped the same to the Roanoke Purnace Company, at 
Roanoke, Va., pursuant to Baird's orders. 

Upon October 13, 1900, the following assignment of the agreement 
of August 30, 1900, was made by Baird to the Roanoke Company: ■ 

"Thls agreement, made the ]3th day of October, 190O, between CheSter R. 
Baird, trading as C, R. Baird & Ce, of tlie flrst part, and Roanolce Furnace 
Co., a corporation duly incorporated under the lawis of tlie state of New Jer- 
sey and authorized to do business in the state of West Virginia, of the sec- 
ond part. 

"Whereas, the said Chester R. Baird, in the exécution of the coiitract here- 
inafter referred to, acted for the use and beneflt of the said Roanoke Furnace 
Company: 

"Now this agreement wltnesseth that the said Cliester R. Baird, in con- 
sidération of the premises, and of the covenants and agréements of the said 
Roanoke Furnace Company hereinafter contained, assidus, sots over, and 
transfers unto the said Roanoke Furnace Co. ail his right, title, and interest 
in and to the agreement made and entered into on the 30th day of August, 
1900, l)y and between Thomas L,. Woodruff, of Roanoke, Virginia, and the 
said Chester R. Baird, trading as C. R. Baird & Co. 

"And this agreement further wltnesseth that the said Roanoke Funiace 
Company, in considération of the said assignment, covenants and agrées to 
and wlth the said Chester R. Baird, to hold hlm harmless on ail of the cove- 
nants and agréements made by hlm in the said contract with Thomas L. 
Woodruff. 

"In wltness whereof, the said Chester R. Baird has hereunto set his hand 
and seal and the said Roanoke Furnace Company has hereunto caused its cor- 
porate seal ta be affixed. Chester R. Baird. 

"Roanoke Furnace Co., 

"By Chester R. Baird, Prest." 

It thus appears that Baird by this paper sought to bind the Roanoke 
Furnace Company for ail the provisions of the contract of August 30, 
1900. The corporate seal was not afïîxed, and there was no corporaté 
action authorizing, or approving, or ratifying the transaction. The 
whole case turns upon the question whether or not the assignment 
above referred to bound the Roanoke Furnace Company and made it 
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liable for the contract price of the ore and limestone mined and de- 
livered by Woodruff to the Roanoke Furnace Company. 

The contract which is the basis of the claim was between Woodruff 
and Baird. There never was an assignment of that contract to the 
Roanoke Company, accepted or ratified by it. That company, being 
a corporation, in either the acceptance or ratification of the contract, 
could only act by its corporate officers under or byauthority granted 
to them so to act. Humphreys v. McKissock, 140 U. S. 313, 11 Sup. 
Ct. 779, 35 L. Ed. 473. There is no pretense that the assignment of 
the 13tii of October, 1900, was signed by the Roanoke Furnace Com- 
pany, or that Baird, in signing the Roanoke name by Charles R. Baird, 
had any authority from the corporation to so sign the name. This 
agreement must be regarded as an attempted assignment of Baird's 
interest to the Roanoke Furnace Company, unaccepted by that com- 
pany, and by which Baird, evidently intended to save himself per- 
sonally harmless from the conséquences for which he might be hable 
under the agreement of August 30, 1900, between himself and Wood- 
ruff. Can it be seriously argued that Baird could shift from his own 
shoulders ail the burdens and liabilities of the contract of August 30, 
1900, by making an assignment of his interest in it, and then, without 
authority, signing the name of the Roanoke Furnace Company thereto 
by himself as président, without any authority to sign, and so incur 
the obligation for the company ? 

The vice.of the referee's conclusion and the vice of appellant's ar- 
gument, as is so plainly presented and pointed out by the court below, 
is the assumption that, because Baird owned the majority of the stock 
of the company, he could do as he pleased with the affairs of the corpo- 
ration — that a corporation, which under the laws of the state of its 
incorporation was required to hâve shares of stock, stockholders, di- 
rectors, and officers, could hâve its entire form and corporate exist- 
ence changed to a corporation sole by the will of the majority stock- 
holder. It is not a corporation sole. It makes for nothing to call it a 
corporation sole in f act. It has the character which the law of its 
being, the corporation law of its origin, fixes upon it. It must act ac- 
cording to those laws laid down for its government. It cannot act as 
a corporation sole. It cannot get rid of its identity. It is an entity sep- 
arate and apart from Baird individually, separate . and apart from 
liim as président. The paper of October 13, 1900, has no binding 
force upon the corporation. It is simply a déclaration of Baird 
that he was acting for the use and benefit of the Roanoke Company. 
Nothing that Baird did before or after that assignment would bind 
the corporation, either in accepting or ratifying the assignment of 
the contract, unless he was thereto authorized by resolution of the 
directors or otherwise showing that the corporation assented there- 
to. He could not, as président, without authority delegated to 
him by the corporation, either accept or ratify the acceptance of 
the contract, as he sought to do by the assignment. The court was 
clearly right in finding that there was not sufficient évidence to war- 
rant a conclusion of acceptance or ratification of acceptance of that 
contract. The court might hâve said that there was no évidence to 
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warrant the conclusion that the contract was accepted. Ail the évi- 
dence produced in support of the assumption that the contract from the 
beginning as a contract of the Roanoke Company was entirely consist- 
ent with the theory that Baird was selling the ore and limestone after 
it was mined by Woodruff to the Furnace Company, he to be liable to 
Woodrufï and the Furnace Company liable to him. 

We are asked to infer a contract between Woodruff and the Furnace 
Company because Woodruff tagged and billed the ore to the Furnace 
Company and charged it to that company on his books, and because 
the Furnace Company received the ore, made statements of weights 
and analyses to Woodruff, and credited the ore to Woodruff on its 
books, although we hâve on the other side the written contract made 
at the time, speaking for itself, not dépendent on any human testimony, 
and ail the séquence of facts entirely consistent with this document or 
contract. Clearly the weight of the évidence is that the debt is due 
Woodruff from Baird and that Baird is entitled to the money owing for 
ore by the Roanoke Furnace Company. True, the Roanoke Company 
got the ore and used it in its business ; but there was no privity of con- 
tract between Woodruff and the Roanoke Furnace Company, and 
Woodrpff must look to Baird for his money, and Baird may collect his 
money from the Roanoke Company. 

The order of the District Court, disallowing the claim, is therefore 
afîirmed. 



DEMPSTEE et al. V. COCHRAN. 
(Circuit Court of Appeals, Thlrd Circuit December 6, 1000.) 

No. 14. 

1. P1.EADIN0 (§ 117*) — ^Tbavebsb>— Denial. 

Wliere, in an action for brokers' services, plaintifTs verifled statement 
alleged défendants' indebtedness to amount to $14,382.45, from whlch de- 
fendants were entitled to a crédit of $547.50, tbe amount remalning in 
plaintifiC's hands of money advanced by défendants to purchase certain 
land, an affldavit of défense alleglng tbat plaintlff received on défend- 
ants' behalf an amount largely in excess of the amount of money paid ont 
by plaintiff on défendants' behalf did not eonstitute à direct or spécifie 
traverse of plaintifCs allégation as to the crédit. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § 117.*] 

2. WiTNBSSES (§275*) — Cboss-Examinatiop»— Theobt of Cause— Relevanct. 

Where, in a suit for broiiers' commissions on an express contract, plain- 
tiff was denied the right to glve évidence on a quantum meruit, the court 
did not err in excluding the cross-examination of plalntifC as to ths bal- 
ance left in plaintiff's hands out of moneys advanced to him by défend- 
ants to purchase certain lands from grevions ovyners under a contract 
distinct from that sued on. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 9C7-975; Dec 
Dîg. § 275.*] 

3. Bbokebs (I 82*) — Action foe Sebvices— Issues. 

Where, in a suit for brokers' services, plaintiff's verifled statement al- 
leglng that défendants were entitled to a crédit of $547.50, whOe incor- 
rect, was not specifically denied, the fact that plaintiff dlscovered a mis- 
take on the trial and admitted that he owed défendants on an extraneous 

•For otber cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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accôunt $808.67 more did not.glTe défendants an additional right to ex- 
; . tend the inquiry to cover such question. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 82.*] 

4. Appeal and Ereor (§ 1057*) — Review— Haemless Ekboe^Evidence. 

ïn an action for brokers' services, tlie exclusion of a statement of tlie 
aceouni showing an additional crédit due from plaintiff to défendants 
and other extraneous transactions if error was hamiless to détendants ; 
plaintiff having admitted before the jury the amount of the additional 
<;redlt.as claime<J. 

[JBd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4197, 
, il9a,4205; Dec. Dig. § 1057.*] 

5. Bbokees (§ 82*) — Action bob Commissions— Issues— Evidence. 

Where, iti a suit for brokers' commissions uuder an express contract, 
plaintiff claimed that he was to receive ail of the selling priée above $30 
pér acre, and défendants dènied any contract for commissions, asserting 
that they emplojéd plaintiff as an attorney only, they could not on the 
, trial prove an express contract différent from the one sued on, to wit, 
that they were to receive a net profit of 50 per cent, on the transaction. 
[Ed. Note.— For' other cases, see Brokers, Dec. Dig. § 82.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvaniâ. 

Assumpsit by C. S. Cochran against Alexander Dempster and oth- 
ers. Judgment for plaintifï, and défendants bring error. Afifirmed. 

■ S. S. Mehard, for plaintiffs in'ërror. 
Thomas Patterson, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This is an action in assumpsit brought 
by the plaintifï, the défendant in error hère, against the défendants, 
Alexander Dempster, J. E. Barnes, and W. A. Edeburn, the first two 
of whom are the plaintifïs in error hère, to recover a sum of money 
alleged to be due to the plaintiff as commissions for the sale of certain 
of the défendants' coal lands. By the statement of his claim the plain- 
tiff declared on an express contract by which he àverred he was to re- 
ceive fqr his commissions ail the selling price above $30 per acre. He 
also averred that the quantity of lands §old by him was 2,876.49 acres ; 
that the selling price was $36 per acre; that, by a supplemental agree- 
ment, the défendants properly paid to one Williams $1 per acre for 
certain services rendered by him, and that the remaining $5 per acre 
over and above the $30 to be retained by the défendants, amounting to 
$14,383.45, was due to the plaintiff, less, however, a crédit of $547.50, 
which, the plàiptiff averred, was a sum remaining in his hands of mon- 
eys advanced to him by the défendants for the purchase of the lands 
from previous owners. The amount of the claim, therefore, accord- 
ing to plaintiff's statement, was the sum of $13,834.95, on which inter- 
est was also demanded from December S, 1905, the date of sale by the 
plaintiff. The plaintiff's statement was' verified by afïîdavit. 

There is a rule of the Circuit Court for the Western District of Penn- 
sylvaniâ to the following effect : 

"In ail actions * * ♦ of assumpsit the plaintiff's statement of claim 
may be verified by affidavit ; and, if so verified, the defendant's affidarit of 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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défense, or his afBdavit In traverse thereof, shall be deemed and taken to 
be a pleading in the case, and upon trial no évidence on the part of the de- 
fendant sliall be admitted in défense except such as may be alleged in liis af- 
lidavit ; and such items of claim and material averments of fact of the plain- 
tifC's statement as are not directly and speeificaily traversed and denied by 
the defendant's affldavit shall be taken as admitted." 

The défendants by their affîdavit of défense, after stating that the 
plaintiff had been employed as their attorney in their negotiations for 
the purchase of the lands from the previous owners, and the nature of 
such services, declared that he "received large sums of money from 
Alexander Dempster and from others on behalf oi said défendants, in 
connection with the transactions relating to the said coal lands, and 
that the amount of money which the plaintifif so received was largely in 
excess of the amount of moneys paid out by plaintiff on account of or 
on behalf of the défendants." There is no other allégation in the affi- 
davit of défense that has any possible relation to the crédit of $547.- 
50 allowed in the plaintiff's statement. It is clear that such an alléga- 
tion did not directly or specifically traverse or deny the averment of 
fact in plaintiff's statement that the correct crédit was the sum of 
$547.50. 

It appeared on the trial, however, that in the spring of 1907, a year 
before this action was commenced and more than a year and a half 
before the trial, the plaintiff had given to the défendants a statement 
of his account with them concerning the moneys advanced to him for 
the purchase of the coal lands, and also his bank books and returned 
checks, ail which the défendants had retained in their possession, with- 
out disputing the correctness of the account, until the time of the trial. 
The statement was shown to the plaintiff on his cross-examination, and 
he then admitted that a further crédit of $808.67 was due to the de- 
fendants. This reduced the amount demanded by him to the sum of 
$13,026.28, with interest from December 2, 1905, the date of sale, to 
December 10, 1908, the date of trial, being $15,384.04, for which a 
verdict was rendered. Owing to an application for a new trial, the 
entry of judgment was postponed until March 22, 1909, when judg- 
ment was entered, with accumulated interest, for the sum of $15,645.57. 

The first question presented by the assignments of error is whether 
the trial court erred in excluding the cross-examination of the plain- 
tiff as to the balance left in his hands out of moneys advanced to him 
W the défendants for the purchase of the lands from previous owners. 
The plaintiff was suing on an express contract for commissions. The 
record shows that, when he attempted to put in évidence on a quantum 
meruit, he was stopped by the court on the objection of the défendants' 
counsel that the plaintiff's statement of claim was "based wholly and 
.solely upon a spécifie contract ; there being no averment or allégation 
in the statement of claim of anything excepting a right to recover upon 
a spécial contract." It is true that in his statement the plaintiff had 
allowed a crédit of $547.50, and that on the trial he had added to that 
crédit the additional sum of $808.67, but thèse sums represented, ac- 
cording to the theory on which the action was brought, a balance due 
from the plaintiff to the défendants on an account wholly distinct and 
separate from the contract sued on. Moreover, the défendants had 
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been in possession of the plaintiff's statement of his accoimt, which 
showed the additional crédit of $808.67 for a year before the action 
was commenced. They Isnew, or were bound to Isnow, that according 
to that account the crédit of $547.50 in the statement of plaintiff's claim 
was incorrect. The averment as to the crédit was a material aver- 
ment, yet it was not "directly and specifically traversed and denied by 
the défendants' affidavit," as the rule of court required. They con- 
tented themselves with the gênerai statement that the moneys received 
by the plaintiff had been "largely in excess" of the moneys paid out 
by him. In such circumstances, the défendants could not demand, as 
a matter of right, that they be permitted to inquire as to the correct- 
ness of the crédit allowed by the plaintiff's statement of daim. Nor 
did the fact that the plaintiff discovered on the trial that he owed the 
défendants on this extraneous account $808.67 more than he had al- 
lowed in the statement of his claim invest the défendants with any ad- 
ditional rights of examination or inquiry. By not denying in their 
affidavit of défense the correctness of the crédit allowed, they were ex- 
cluded from the right to deny it on the trial. 

The second question is : Did the trial court err in refusing to admit 
in évidence the statement 6f account, above referred to, which showed 
the additional balance of $808.67 due from the plaintiff to the défend- 
ants? The statement showed very much more than the mère fact that 
such an additional crédit was due from the plaintiff to the défendants. 
It showed transactions with a large number of persons from whom 46 
différent tracts of land had been purchased, and to whom the plaintiff, 
as attorney for the défendants, had made purchase-money payments, 
as well as payments for taxes, surveys, recording fées, and other pur- 
poses. When the statement of account was shown to the plaintiff, he 
promptly admitted that the additional crédit of $808.67 was due to the 
défendants, and it was allowed by him, his counsel declaring that the 
claim, instead of being $13,834.95 as shown by the plaintiff's statement, 
was $13,026.38, with interest from December 2, 1905. With that ad- 
mission before the jury, the error in excluding the account, if any, 
was harmless. 

The third and last question is whether the trial court erred in re- 
fusing to permit the défendants to show the cost of the coal lands to 
the défendants. This question arises from the fact that the plaintiff 
stated that in the interviews between him and the défendants leading 
up to the alleged contract for commissions the net price of $30 per acre 
to be realized by the défendants was suggested, because the average 
cost to the défendants was $20 per acre and they desired a profit of 50 
per centum in the transaction. There was nothing in the plaintiff's 
testimony to indicate that the amount of his commissions was to be re- 
duced in case the cost to the défendants exceeded $20 per acre. Nor in 
their affidavit of défense had the défendants presented any such dé- 
fense. They denied absolutely that any express contract had been made 
for commissions. They asserted that the plaintiff was employed by them 
as an attorney at law to examine the titles to the tracts of land the 
purchase of which they were contemplating, to attend to the convey- 
ances thereof, and to the proper payments of purchase moneys to the 
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grantôrs, that ail the services of the plaintiflf, including his services for 
the sale of the lands, were rendered by him in the course of his employ- 
ment as their attorney, and that in the whole of his employment, from 
the beginning to the end, the only agreement they had with him was 
that implied by law, namely, that he was to receive a fair and reason- 
able compensation for his services. Having thus in their affidavit of 
défense denied the making of any express contract whatever, they 
were not in a position to ofiFer évidence of an express contract différent 
from the one sued on. When, therefore, they offered to show what 
the cost of the lands had been to the défendants for the purpose it must 
be presumed of proving that such cost with the addition of 50 per 
centum thereto exceeded $30 an acre, and thereby reduced the commis- 
sions to which the plaintifï was entitled, the oiïer was outside of the 
issue involved. Under the rule of the court, the affidavit of défense 
was deemed and taken to be a pleading in the case. It limited the dé- 
fense under the only formai plea filed, which was non assumpsit, to the 
single issue as to whether the particular express contract sued on was 
or was not made. It follows that the court properly overruled the of- 
fer to prove an express contract différent from the one sued on. 

Upon the whole case, we are of opinion that the judgment of the 
Circuit Court should be affirmed, with costs ; and it is so ordered. 



PITTSBUKGH EYS. CO. v. THOMAS. 
(Circuit Court of Appeals, Thlrd Circuit. November 29, 1909.) 

No. 49. 

1. Masteb and Servant (§§ 170, 171*)— Injuries to Sekvant— Employment of 

Compétent Fellow Servants. 

A niaster Is liable for fallure to exercise the care of an ordinarily pru- 
dent man to sélect servants compétent for the performance of duties re- 
(luired of them In accordance with the character of the employment and 
the dangers to be antlcipated; such being a prlmary and nondelegable 
duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §| 336, 
341 ; Dec. Dig. §§ 170, 171.»] 

2. Master and Servant (§ 216*)— Risks Asstjmed by Servant. 

While a servant assumes the risk of négligence of a fellow servant, he 
does not assume the rlsli of négligence of the master in employlng an In- 
compétent servant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 567 ; 
Dec. Dig. § 216.*] 

3. Master and Servant (§ 265*)— Injuries to Servant— Burden of Peoof. 

Wbere a servant's injuries were alleged to hâve been caused by the 
master's négligence in employlng or retalning an Incompétent servant, the 
burden of proof thereof was on plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig. § 906; 
Dec. Dig. § 265.*] 

4. Master and Servant (§ 287*)— Injuries to Servant- Incompétent Fel- 

low Servant — Employment — NEaLioENCE. 

In an action for injuries to a street car conductor by the alleged négli- 
gence of his motorman, évidence held to require submission to the jury 

♦For other cases see same toplc & § numebe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the question of the rallroad; company's négligence ta employlng the 
njotorman or retaining him lu Its employ with knowledge of his alleged 
ineapacity. 

tM. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1054- 
1056; Dec. Dig. § 287.*] 

5. Mastèb and Servant (§ 271*)— Ïnîubies to Servant— Fellow Servants— 
iNcoMPETEnsrcY— Evidence— SPECiAt AcTs. 

On an issue as to a master's négligence ta. retaining a servant with no- 
tice of hislncompetency, prevlous spécifie acts of the servant, Indicating 
tacompetency or unfitness, vi'hich were or should hâve been known to the 
master, are admissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 930; 
Dec. Dig. § 271.*] 

8. Mastee and Servant (§ 279*)— Fellow Servants- Négligence- Negli- 
GEiSr Emplotment— SPEK!ii'ic Acts. 

In order that prior spécifie acts of négligence by a fellow servant should 
,be sufflclent to establish the master's négligence in retaining the servant 
, ta Jiis employ, the acts must be the resuit pt Incompétence, or of sucli a 
character and so constantly commltted as to constitute a habit of nég- 
ligence, rendering the servant unfit to be retàined in his position. 

[Kd. Note. — For other cases, see Master and Servant, Cent. Dig. § 974; 
Dec Dig. §279.*] 

7. Mastee and Servant (§ 297*)— Injuries to Servant— Fellow Servant- 

Négligent EmployMent— Spécial Findings. 

Where a master was eharged with négligence in retaining In its employ 
plaintiff's fellow servant by whose négligence plaintifC was Injured, prior 
si)ecific acts commltted by such fellow servants were inadmissible to show 
négligence, but only to show his incompetency ; and hence the court erred 
lu submitting sueli àcts to the jury uhder interroga tories: "Would you, 
if ypu were trying that case, say that the motorman was guilty of nég- 
ligence, of was It the reSult of his ineapacity, whlch would mean the sanie 
thing?" "Was he incompétent in the opération of his earV" "Was his 
conduct négligence?" "That if he could hâve avoided either of the acci- 
; dents with the skill that a motorman is supposed to hâve in runuing a 
car, then it would be the resuit of his négligence and évidence of his in- 
competency." . 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1195- 
1198; Dec. Dig. § 297.*] 

8. Master and Servant (§ 271*)— Incompetency of Fellow Servant— Char- 

acter— Réputation IN a Particular Calling. 

\Vitere it wàs clalmed that a motorinan was so Incompétent that the 
Street railway Company was négligent in employing him, évidence that 
his réputation for competency as a motorman, among the conductors and 
motorinen who daily cohgregated to the number of 30 or 40 in the car 
bam, was bad, was admissible. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 931; 
Dec. Dig. § 271.*] 

In Error to the Gircuit Court of the United States for the Western 
District of Pennsylvania. 

Action by David T. Thomas against the Pittsburgh Railways Com- 
pany. From a judgment for plaintiff, défendant brings error. Re- 
versed. 

James C. Gray, for plaintiff in error. 
Rody P. Marshall, for défendant in error. 

: Before G RAY, BUFFINGTON, and LANNING, Circuit Judges . 

*For other cases rsee same topic & § jjdmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GRAY, Circuit Judge. The défendant in error, David F. Thomas 
(hereinafter called the plaintiff), brought suit against the Pittsburgh 
Railways Company, the plaintiff in error (hereinafter called the de- 
fendant), to recover damages for injuries to the said plaintiff, occa- 
sioned by the alleged négligence of the défendant. There was a ver- 
dict, and judgment thereon, in favor of the plaintiff. From the record 
brought up by the writ of error sued out by the défendant, it appears 
that the défendant was a corporation of the state of Pennsylvania, 
operating certain electric street railways in what was formerly called 
the city of Allegheny, but what is now t. part of the city of Pittsburgh. 
On the 27th day of November, 1907, the plaintiff was a conductor on 
a motor car on one of the lines in said city. When he arrived at the 
end of said line, it became his duty to attach a trailer car, which was 
standing there, to what was then the front of his car but vv'hich would 
be the rear of his car on the return trip to the city. The motorman, 
one Conway, having stopped the car a distance of from two and a 
half to five feet from the trailer car, the plaintiff went between the 
two cars for the purpose of coupling them, and, standing somewhat to 
one aide and holding the drawhead and pin, one in each hand, made 
a signal to the motorman to move his car up in order to make the 
coupling. The plaintiff says that after the signal was given, the car 
came so quickly that he remembered nothing, except that it caught him 
and crushèd him between it and thé trailer. The plaintiff had been 
for some time running on this particular line, but says that he had 
never before had Conway as a motorman. Conway testifies that when 
he received the signal to close up on the trailer, he put on only what 
is called one notch of power, the least that would serve to move the 
car. The plaintiff says that from his five years' expérience in motor 
cars, it could not hâve come as quickly as it did without more than 
two notches of power. He also says that it was slightly upgrade 
at that point, and more power would be required on that account. 
There was testimony of two or three witnesses, who were I14 or 2 
blocks away, that their attention was called to the accident by hearing 
the crash of the two cars coming together. 

The négligence charged by the plaintiff's statement of claim is the 
primary négligence of the défendant, as master, in employing Con- 
way, the motorman, who, it was alleged, was incompétent, to the 
knowledge of the défendant, or in retaining him in its employ after 
it had, or should hâve had, knowledge of his incompétence. The 
charge of négligence is not entirely clear or apt in the language em- 
ployed to express it. The rule of law invoked, however, is the un- 
doubted one, that it is the duty of the master to use due care, that 
is, the care that would be exercised by an ordinarily prudent man, un- 
der the circumstances of the particular case, to sélect servants compé- 
tent and fit for the performance of the duties required of them. This 
care, of course, must hâve regard to the character of the employment 
and to the dangers that may resuit to others, including co-employés, 
from the lack of such compétence or fitness. This, as we hâve said, 
is a primary duty of the master, and cannot be delegated by him sô as 
to avoid responsibility for its due performance. While one who enters 
174 F.— 38 
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the service of another takes, as a risk of his employment, the risk of 
négligence of a fellow servant, he never assumes the risk of the nég- 
ligence of the master. 

The charge hère made, that the injuries suffered by the plaintifï 
were due to the négligence of the défendant, in employing or retain- 
ing in his employ one who was incompétent or unfit for the service 
required of him, and that such incompétence or unfitness was known, 
or ought to hâve been known, to the défendant prior to the accident, 
must be proved, like every other charge of négligence, by a prépondér- 
ance of testimony to the satisfaction of the tribunal trying the same. 
The burden of proof, of course, is always on the plaintiff. 

After the conclusion of the testimony, counsel for the défense asked 
for binding instructions that, under ail the évidence, the verdict should 
be for the défense, and, after verdict in favor of the plaintifï, made 
a motion for judgment non obstante veredicto, under the Pennsylvania 
statute. Assignments of error to the refusai of the court to allow 
thèse motions were duly filed. 

After a careful reading of the teétimony, we think that thèse as- 
signments should not be allowed. The question was a close one, but 
we think there was évidence to be submitted to the jury, tending to 
show the incompétence and unfitness of the motorman for the posi- 
tion in which he was placed; also tending to show that the défend- 
ant had knowledge, or might bave had knowledge, by due inquiry, 
of such incompétence and unfitness; and also évidence tending to 
show that the action of the motorman, which occasioned the accident, 
was due to such incompétence and unfitness. As to ail three of the 
points just mentioned, it is incumbent upon the plaintifï to satisfy the 
jury. We by no means intend to be understood as saying that there 
was such a prépondérance of évidence as should satisfy the jury on 
this point, or that the jury might not bave found that the spécifie nég- 
ligence charged against the défendant had not been proved, but mere- 
ly that there were facts proved in the case from which the jury might, 
in the exercise of their judgment, infer such négligence, and that the 
court were therefore justified in submitting, with proper instructions, 
the question to the jury. 

The third spécification of error raises the interesting question, 
whether prior spécifie acts of alleged négligence on the part of the 
motorman can be submitted to the jury, in order to establish his in- 
competency or unfitness. This question is a difficult one, and the dé- 
cisions of the courts bave not been uniform in regard to it. On the one 
hand, it is held that only évidence of gênerai réputation of incompe- 
tency or unfitness, and not knowledge of spécifie acts of négligence, 
can be admitted to make a master amenable to the charge of négli- 
gence in selecting a servant. "Character," says the Suprême Court 
of Pennsylvania, in Frazier v. P. R. R., 38 Pa. 104, 80 Am. Dec. 467, 
"grows out of spécial acts, but is not proved by them. Indeed, spécial 
acts do very often indicate frailties or vices that are altogether con- 
trary to the character actually established. * * * Besides this, or- 
dinary care implies occasional acts of carelessness, for ail men are 
fallible in this respect, and the law demands only the ordinary." This 
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is true, and the courts constantly make the discrimination, where the 
question is as to the veracity of a party or witness, between character 
or réputation and spécifie acts of falsehood. But it would be un- 
philosophical and do violence to the common sensé and expérience 
of mankind, to say that there may not be repeated spécifie acts showing 
incompétence or unfitness in a particular employment, or a continued 
fine of conduct amounting to a habit of négligence in the performance 
of a given duty, as would render one, with knowledge of such spécifie 
acts or such a habit on the part of the person he was about to employ, 
négligent of his duty to those who should thereafter come within the 
danger of such incompétence or négligence. But we hâve no hésita- 
tion, where the question is as to négligence of the master in retaining 
a servant in his employ after he knows, or has reason to know, that he 
is incompétent or unfit for the service for which he is employed, in 
holding that previous spécifie acts of the servant, tending to show in- 
compétence or unfitness on his part, which were or should hâve been 
known by the master, are admissible in proof of the master's négli- 
gence. The practical application of this proposition requires to be 
guarded by such instructions from the court as shall make clear the es- 
sential différence between mère négligence and incompetency. A man 
perfectly compétent in ail respects for the duty he undertakes to per- 
form, may occasionally be négligent, so that one or two spécifie acts 
of négligence do not prove incompétence. It must be either shown 
that the so-called négligent acts were the resuit of incompétence, or 
were of such a character and so constantly committed as to constitute 
a habit of négligence, rendering the servant unfit to be retained in 
his position, for unfitness, as well as incompetency, is a disqualifica- 
tion for employment. A man may be in the abstract compétent for the 
work in hand ; that is, he may be mentally alert, quick of compréhen- 
sion and understanding, and possessing the requisite expérience and 
skill for the performance of the duty assigned him, but he may be so 
unfit, by reason of habits of intoxication or reckless carelessness, as 
to render a master négligent who knowingly employs him. 

Keeping in mind thèse distinctions, we come to consider the spécifi- 
cations of error pertinent thereto. The two spécifie accidents in which 
the motorman, Conway, was concerned, and which were adduced to 
show incompétence on his part, taken by themselves, hardly présent 
sufficient ground for the inference sought to be drawn from them. 
Their character is principally proved by the motorman himself, and 
his explanation of the circumstances under which they occurred would 
seem to exonerate him from responsibility or blâme. In one case, he 
testifies that he ran into the rear of a car which had suddenly stopped 
by reason of bumping into another car ahead of it. As it was in the 
early hours of a November morning, and very foggy, he testifies that 
he could only see ahead as far as his headlight shone, about 15 yards, 
and that the fog had made the rails so slippery that, by reason thereof , 
he was unable to stop his own car in time to avoid the collision. In 
the other case, which happened in the previous September, he testified 
as follows: 

"The Rebecca Street car was going ahead of me, iip Preble avenue, and there 
is a bridge there for the people golng up Callfornia avenue, and just as his 
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car was passîng, an old man got off the bridge and signaled for the motoriDun 
ahead of me to stop the car. It was uot a regular stop, and I was coming atter 
him about 50 yards, and before I could stop my car, 1 slightly touched him." 

This is practically the only évidence as to the happening of the two 
accidents, évidence of which was introduced, not to show négligence, 
for that would not hâve been pertinent, but to shovi' incompétence. 
Standing alone,they do not hâve probative force in that respect, and 
should hâve been withdrawn from the considération of the jury. 

There was, however, other évidence undoubtedly pertinent, as tend' 
ing to show incompétence. This was the testimony of several of the 
conductors and motormen who daily congregated, to the nurriber of 
30 or 40, in the car barn, to the eflfect that the réputation of Conway, 
for compétence as a motorman, was bad. This testimony was objected 
to, on the ground that it was not gênerai réputation and only confined 
to a class, We think, however, that réputation or character in a spé- 
cial employment or calling, is competently proved — indeed, is best 
proved, as it exists among those of the same calling. It is the gênerai 
réputation among those best capable of forming an opinion in regard 
to the same. This testimony, however, is not conclusive, and should 
be of such a character as to satisfy the jury that it should hâve corne to 
the knowledge of the défendant. 

Undoubtedly, great weight was added to this évidence of réputation 
by the admission of the testimony in regard to the previous accidents 
to which référence has been made, and the court, with entire cOrrect- 
ness and fairness, submitted to the jury the gênerai questions as to 
réputation and as to the facts surroutlding the accidents. But our at- 
tention has been called to certain language used by the learned judge 
of the court below, as set forth in the last four assignments of error. 
Speaking of the first of the two prior accidents, the learnèd judge used 
this language: 

"Would you, If you vvere trying that case, say that the motorman was guilty 
of négligence, or was it the resuit of his incompetency, which would be the 
same thing?" 

This, of course, is erroneous, in view of the distinctions which we 
hâve heretofore endeavored to point out. A merely négligent act, and 
an act which is the resuit of incompétence, are not the same thing. As 
we bave already pointed out, he may hâve been entirely compétent, and 
yet bave committed an act of négligence. In speaking of the second 
accident, this language is used : 

"Was he incompétent in the opération of his car on Preble avenue? Was 
his conduct négligent? Now you see you must détermine the fact of this ac- 
cident as bearing upon the question of incompetency. Of course, if he could 
hâve avoided either of thèse accidents with the skill that a motorman Is sup- 
posed to bave, in running a car, then it would be the resuit of his négligence, 
and it would be évidence of his incompetency, so, you see that you are to dé- 
termine that." 

The use of this language was eyidently the resuit of inadvertence on 
the part of the trial judge, but this inadvertence, in the course of the 
delivery of an oral charge, could hardly fail to confuse in the minds of 
the jury the distinction that exists between incompétence and the mère 
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négligence of one who is compétent, and tended to give a probative 
force to the occurrence of thèse prior accidents, to which they were 
not properly entitled. Spécial care is required in a case like the one 
at bar, to avoid possible confusion in this regard, by fully explaining 
to the jury the distinction to which we hâve adverted. 

For the reasons stated, the judgment below is reversed, and a venire 
de novo ordered. 



CHESAPEAKE & O. RY. CO. v. HAWKINS, Sheriff. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 803. 

1. Baileoads (§ 359*) — Trespassbes— Duty of Railroad Company. 

A railrojid eompany owes no cluty to a trespasser on a track except not 
to injure him maliciously or with gross or reclcless carelessness. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1238, 1239; 
Dec. Dig. § 359.*] 

2. Railboads (§ 359*) — Tkespassees — Childeen on Track — Négligence — 

Caee Required. 

Where a bralieman allghted from a car and removed a cliild four years 
and three month old from between the rails of a spur track, and tlie en- 
glneer and conductor testifled that when they passed a luraber pile ad- 
joining the track they saw the child and another boy standing thereon, 
but when the engine retprned about two minutes afterwards nothlng was 
eeen of the children, nor until a half hour later, when the child's body 
was found lying across the l'ail next to the luniber, badly mutilated, and 
the front wheels of the engine eovered with blood, It was the duty of the 
brakeman after flrst flnding the child so situated with no one in charge 
of him, either to see that he was placed in the care of a compétent guard- 
ian, or to take such care in the movement of the engine and car as would 
be required from the knôwledge of the child's situation. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1239 ; Dec. Dig. 
I 359.*] 

3. Railroads (§ 3.59*) — ^Trespassebs—Oiiildben— Négligence. 

Where a child of tender years was removed from a spur track by a 
brakeman early in the evening on the day of his death in January, and 
the conductor and engineer of the train as it passed the point saw the 
child and his eompanion unattended on a lumber pile close to the track, 
and after the car had been pushed only 110 feet further up the track thfe 
engine returned and ran over the child at the same place, it appearlng 
that the headlight was so placed as to throw its ligbt some distance 
ahead of the engine leaving a dark spaee in front of and between the en- 
gine and the illuminated ground, the operatives of the train, havlng seen 
the child in a place of danger were bound to exercise reasonable care not 
to run the engine past the placé without knowiug that the child was safe. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1239 ; Dec. Dig. 
§ 359.*] 

4. Death (§ 95*)— Children— Damages. 

Code W. Va. 1899, c. 103, § 5 (Code 1906, § 3488), authorizes an action 
for wrongful death, and section 6 (section 3489), provides that In every 
such action the jury may give such damages as they may deem fair and 
just, not exceedlng $10,000, etc. HeMl, that the fact that a child of ten- 
der years was without earning capacity did not limit his administrator's 
recovery for wrongful death to nominal damages ; the jury being en- 
titled to award such sum as in their opinion, under ail the facts and 
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elrcnmstances of the case, was a proper allowance wlthln the statutory 
maximum. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 115, 120; Dec. 
Dig. § 95.*] 

Goff, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of West Virginia, at Huntington. 

Action by E. B. Hawkins, Sheriff, as administrator of Harlow Win- 
terstein, deceased, against the Chesapeake & Ohio Railway Compa- 
ny. Judgment for plaintiflF, and défendant brings error. Affirmed. 

Herbert Fitzpatrick (Simms, Enslow, Fitzpatrick & Baker, on the 
brief), for plaintifï in error. 

R. T. Hubard, Jr. (Hubard & Lee and Osenton & McPeak, on the 
brief), for défendant in error. 

Before GQFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. This writ of error brings for our ex- 
amination the ruHngs in a judgment rendered in the Circuit Court of 
the United States for the Southern District of West Virginia awarding 
$3,000 damages against a railroad company for the death by négligence 
of a boy playing on a railroad track. The action was originally 
brought in the state court, the circuit court for Fayette county, W. 
Va., and was removed to the fédéral court at the instance of the de- 
fendant on the ground of diverse citizenship. 

At the point where the accident happened, there was a spur track 
running from the main line for the distance of a few hundred feet. 
By the side of this track about three or four feet from the right- 
hand rail looking toward the main track there was a pile of lumber 
about five feet high. On the same side as the lumber pile, and direct- 
ly opposite, at a distance of 50 feet from the track, was the dwelling 
house where the deceased lived with his graridfather. The county 
road ran between the dwelling and the lumber pile. There was no 
fence or other obstruction. The spur track was at this point straight 
and practically level. The time of the accident was about half past 
6 on an evening in January by Central time (or "slow" time in that 
locality). A box car was detached from a train on the main line by 
a flying switch and was "kicked" upon the spur track to a point just 
below the lumber pile. An engine was then backed up the spur track 
and attached to the car, and the car was pushed 110 feet further up 
the spur track and left there; the engine alone coming back past the 
lumber pile to a point near the main line. A brakeman was on the 
front end of the box car when it was first "kicked" up the spur track 
and when it stopped just below the lumber pile. The deceased was about 
four years and three months old and was observed by the brakeman 
playing with another boy, a little larger, at the lumber pile picking 
up some pièces of coal and playing with them; the deceased being 
on the track in front of the car. The brakeman "got off and made 
him get from between the two rails." The brakeman then went back 

*For other cases see same toplc & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Ihdexes 
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to the car, and about 13 minutes elapsed before the engine came up. 
As the car and engine were passing the lumber pile, the brakeman 
testified that he saw the children standing on 'the further side of the 
lumber pile. The engineer and conductor testify that they saw them 
as they passed standing on the lumber pile. The engineer spoke to 
the boys as he passed them on the lumber pile. The placing of the 
car occupied about two minutes f rom the time the engine with the car 
passed the lumber pile vmtil it returned. Nothing was seen of the 
children as the engine came down. About half an hour later the body 
of the deceased was found lying across the rail next to the lumber 
pile badly mutilated ; the front wheels of the engine on the right-hand 
side being also found covered with blood. 

The exceptions and the errors assigned ail relate to the refusai of 
the court to direct a verdict in favor of the défendant, to its refusai 
to grant the defendant's instructions, and to certain portions of the 
charge given by the court. 

The instructions asked for, with the exception of the measure of 
damages, ail involve substantially the same question and can be con- 
sidered together. The defendant's contention is that, the child being 
upon the track as a trespasser, no liability could arise except for wan- 
ton or gross négligence. The principle thus stated is well recognized 
by the décisions. 

In Morrissey v. Eastern Railroad Co., 126 Mass. 377, 380, 30 Am. 
Rep. 686, the Suprême Judicial Court of Massachusetts said in réf- 
érence to an injury to a four year old boy playing on the track: 

"The plaintiff at the time of the accident was a mère Intruder and trespass- 
er upon the railroad track. No inducement or implied invitation to him to 
enter upon it had been heldout. He was nelther a passeuger nor on his 
way to become one, but was there merely for his own amusement, and was 
using the traclc as a playground. The défendant corporation owed him no 
duty, except the négative one not maliciously or with gross and recliless care- 
lessness to run over him." 

See, also, the cases of: Wright v. Boston & Albany R. R., 142 
Mass. 296, 7 N. E. 866 ; Cleveland, etc., R. R. v. Adair, 12 Ind. App. 
569, 39 N. E. 672, 40 N. E. 822; McDermott v. Kentucky Central R. 
R. Co., 93 Ky. 408, 20 S. W. 380 ; Mitchell v. Phila. W. & B. R. R., 
132 Pa. 236, 19 Atl. 28. 

But we concur in the opinion of the Circuit Court that this princi- 
ple is not décisive of this case. There is another important élément 
involved, and that is the duty of the employés of the railroad Com- 
pany after they had found the child in a dangerous position. When 
the car was first run up the spur track and stopped below the lum- 
ber pile, the deceased was seen by the brakeman in a position of dan- 
ger. The brakeman testifies in one place that the child was between 
the rails, and in another place that he was between the rail and the 
lumber pile in the three-foot space. In either situation he would hâve 
been struck when the car proceeded. What, then, was the duty of 
the brakeman after finding the child so situated and without any one 
in charge of him? We think his duty was to do either one of two 
things: Either to see that the child was placed in the care of some 
one compétent to take charge of him, or else to take such care in the 
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movement of the engine and car as would be requîred from thie knowl- 
edge ôf the child's situation. The child was not returned to any guard- 
iàn> and the question 'of the exercise of due care under the state of 
facts disclosed and the state of knowledge by the defendant's serv- 
ants was for the jury. The portion of the court's charge relating to 
this question was as follows: 

"Now the plalntlff clalms that under those clrcumstances he has shown a 
case that indlcates, that proves, that the railway company by Its employés 
was négligent, after first havlng dlscovered this child, In not using due and 
proper care in passing out there, to see that the child was not injured. That 
Is a question that is for you to answer. Undoubtedly the railway company 
through its agents had knowledge of the flrst danger of this child, and it was 
its duty to notify the child of its danger (which It Is legally presumed the 
child itself could not appreclate), and see that the child went to a place of 
safety at that time, and this, from the testlmony, was done. 

"Now In deallng with this case, gentlemen, you must alwpiys keep in mind 
the fact that this child cannot be presumed to be sensible of its danger. The 
question therefore before you is this: Were the circumstances such as to Im- 
pose on that railway company the further duty of seelng that the child had 
not again gone Into danger on its track, when they took their engine out? 
The measure of that duty would be: What would a prudent man Under the 
same clrcumstances do? Would he run his engine out — they went slowly it 
is true-^but would he run It without such investigation as would enable him 
to dlscoyer whether or not this child was on the track? When you hâve set- 
tled that question, you bave settled the question in this case that will déter- 
mine whether or not a verdict should be returned. 

"If you flnd that à prudent man should and would hâve seen that this child 
was in a place of safety before taking that train out, or -would bave ap- 
proached: this point with that In mind, then that will be the measure of the 
duty of the railway company, and if you flnd that the railway company, 
through their employés, did not perform this duty, you may say they were 
négligent and so flnd ; if, on the other hand, you flnd that they approached with 
the Care that a prudefat man under the clrcumstances would bave doue, then 
It would be your duty to retum a verdict in favor of the company." 

We find no error in this instruction; The principle involved is suc- 
cinctly expressed by the Suprême Court of Minnesota, in Hepfel v. 
St. Paul; M. & M. Ry. Co., 49 Minn. 263, 265, 51 N. W. 1049, 1050, 
as follows: 

"A railway company is not bound to keep a lookout for trespassers on its 
track or cars, nor to présume that they will expose themselves to danger 
thereon ; but havlng notice of their présence and that they are liablé to such 
danger, the company Is bound to use reasonable care to avert it." 

The case of Gunn v. Ohio River Railroad Co., 43 W. Va. 676, 681, 
26 S. E. 546, 36 L. R. A. 575, draws the distinction that, where an 
adult is seen upon the track, the presumption is that he will get off; 
but this is not so with little children. When they are seen on the 
track, the duty is to stop and save them. 

Now in the case before us it was known to the brakeman that the 
child was on the track, that when ordered off the track he remained 
on the lumber pile till the car had passed, and that no person of suf- 
ficient discrétion was near. It was alsô known to two other employés, 
one of whom was the engineer in charge of the engine which ran over 
the child a few minutes later, that the child was playing unattended 
close to the track. The car was pushed only 110 feet up the track, 
a large portion of which distance was occupied by the engine and ten- 
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der. The headlight was so placed as to throw its light some distance 
ahead of the engine leaving a dark space between the front of the en- 
gine and the illuminated ground further down the track. It would be 
quite possible, in fact probable, that, as soon as the engine had passed, 
the child would return to his former playground and résume the 
picking up of pièces of coal which had been interrupted by the pass- 
ing of the car and engine. We do not think there was any error in 
leaving it open to the jury to find that a prudent man, under thèse 
circumstances, in returning past the danger point where the child was 
seen unattended a few minutes before, would hâve taken some means 
to ascertain that he was in a position of safety. The évidence tended 
to show that there was no vigilance at ail adéquate to the situation 
exercised in running the engine at the time the child was run over. 

The duty of vigilance cast upon the railroad's employés by their 
actual knowledge of the situation of the child on or near the track 
in a position of danger éliminâtes entirely the question of how it got 
there in the first instance. A new duty has arisen from the situation 
of the child and the train hands' observation of that situation; and 
it is immaterial to inquire further how the situation arose. It was the 
province of the jury to détermine the action of a prudent man in the 
situation as it existed after the initial trespass and after the child had 
been allowed by his grandfather or his 13 year old sister to get into 
danger. This renders it unnecessary to enter into a discussion of the 
somewhat conflicting décisions as to the extent of the imputation of 
the négligence of the custodian as a bar to recovery. It is analogous 
to the familiar doctrine of the "last clear chance," which allows recov- 
ery notwithstanding contributory négligence of the plaintiff if, after 
and independently of such contributory négligence, the défendant by 
the use of due care could hâve avoided the injury or fatality sued 
upon. 

The first instruction asked by the plaintiff in error directing a ver- 
dict in its favor and the second, third, fourth, fifth, and sixth instruc- 
tions négative the controUing principle of the case and were properly 
refused. 

The plaintiff in error further contends that, by reason of the ten- 
der âge of the deceased and his want of earning capacity, only nom- 
inal damages could be recovered by his administrator, and this ques- 
tion is raised by the refusai of the seventh and eighth instructions and 
the court's charge to the contrary. The brief of the plaintiff in error 
contains no authorities substantiating this contention, nor do we find 
any ground for it in the West Virginia statutes. 

The statute (Code W. Va. 1899, c. 103, §§ 5 and 6 [Code 1906, 
§§ 3488, 3489]) reads as follows: 

"Sec. 5. Wlienever the death of a person shall be caused by wrongful act, 
neglect, or default, and the aet, neglect or default is such as would (if death 
had not ensued) hâve entitled the party Injured to maintain an action to re- 
cover damages in respect thereof ; then, and in every such case, the person, 
who, or the corporation which, would hâve been lîable if death had not en- 
sued, shall be liable to an action for damages, notwithstanding the death of 
the person Injured, and although the death shall hâve been caused under such 
circumstances as amount in law to murder in the tirât or second degree, or 
nianslaughter. 
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"Sec. è. Every such action shall be brought by and In the name of the Per- 
sonal représentative of such deceased person ; and the amount recovered In 
every such action shall be distributed to the parties and In the proportion 
provlded by law In relation to the distribution of personal estate lêft by per- 
sons dylng Intestate. In every such action the jury may give such damages 
as they Shall deem fair and Just not exceeding ten thousand dollars, and the 
amount so recovered shall not be subject to any debts or liabilities of the de- 
ceased. Provlded, that every such action shall be commenced wlthin two 
years after the death of such deceased person." 

The court of last resort of West Virginia has several times held 
that the plain meaning of the statute is to leave to the jury the dé- 
termination of the amount of damages within the $10,000 limit, and 
the distinction is drawn between the phraseology employed and that 
of the English statute and the statutes of many other states making 
the measure the "pecuniary injufy resulting from such death." Iti- 
deed, the prior West Virginia statute of 1863 (Acts 1863, p. 113, c. 
98) did contain the latter phraseology, and the change to the présent 
form is significant of the intent to leave the question to the jury. 
Kelley v. Railroad Co., 58 W. Va. 316, 223-224, 52 S. E. 520, 2 L. 
R. A. (N. S.) 898. 

In f urner v. Norfolk & Western Railroad Co., 40 W. Va. 675, 688, 
33 S. E. 83, 87, the court said of section 6 of the statute: 

"By the enactment of thls law the Législature, as it had power to do, gave 
the jury absolute control over the question of damages, within the limit flxed. 
The Courts are clothed with no authorlty to dlsturb thelr flndlngs, but are in^ 
hiblted from so dolng as positlvely as though plainly expressed in the lan- 
guage of the statute." 

See. also, Thomas v. Electrical Go., 54 W. Va. 395, 404, 46 S. E. 
217. 

There is also a very fuU discussion of the sàme question in the case 
of Matthewrs v. Warner, 29 Grat. (Va.) 570, 574-578, 26 Am. Rep. 
396, construing the similar statute of Virginia, and holding, similarly, 
that the statute was expressly designed to substitute such damages "as 
to the jury may seem fair and just," instead of requiring them to as- 
certain the pecuniary damages resulting to the next of kin. 

The seventh and eighth instructions were properly refused, and the 
court's charge: 

"That the law requlres no measure of damages other than the opinion of 
ordlnary jurora, gulded by ail the facts and drcumstances in the partlcular 
case, recognizing the fact that, while no minimum is flxed in any case, a 
maximum of $10,000 is flxed" 

— is a correct interprétation of the statute. 
The judgmeftt is afïirmed. 
Affirme d. 

GOFF, Circuit Judge, dissents. 
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CARPENTBB et al. v. OUDD et al. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.Ï 

No. 844. 

1. Bankkuptct (§ 68*)— Involuntart Bankbttpt— "Wage-Babner." 

Bankr. Act July 1, 1898, c. 541, § 4, subd. "b," 30 Stat. 547 (D. S. Comp. 
St. 1901, p. 3423), provides that any natural person, except a wage-earner 
and certain others, may be adjudged an Involuntary bankrupt, and section 
1, subd. 27, deflnes a wage-earner as an Individual who works for wages, 
salary, or liire at a compensation not exceeding $1,500 a year. Eeld, 
that where an alleged involuntary bankrupt nominally drew a salary ot 
$900 a year as salary, but owned two-thirds of the stock of the corpora- 
tion, and drew more than $2,000 a year precedlng the institution of bank- 
ruptcy proceedings against him, and was also In the business of buylng 
and selling real estate, his holdings outslde the corporation belng worth 
nearly $90,000, he was not a wage-earner within the exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 68.* 

For other définitions, see Words and Phrases, vol. 8, p. 7365. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank of Mattoon, 111., v. First Nat. Bank, 42 C. C. A. 4.] 

2. Bankruptcy (§ 93*) — Pkoceedings—Jubt— Application- 

Bankr. Act July 1, 1898, c. 541, § 19, subd. "a," 30 Stat 551 (U. S. Oomp. 
St. 1901, p. 3429), provides that a person against whom an Involuntary 
pétition bas been flled shall be entitled to a jury trial on the flling of a 
written application therefor at or before the time within which an an- 
Bwer may be flled. Held, that it Is the province of the judge to détermine 
ail the issues In bankruptcy without the Intervention of a jury, unless 
the alleged bankrupt makes a seasonable application for a jury trial. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. $ 140 ; Dec. Dlg. 
§93.*] ' 

3. Bankbuptct (§ 93*) — Peoceedings — Issues— Jurt Teial. 

Bankr. Act July 1, 1898, c. 541, § 18, subd. "d," 30 Stat. 551 (U. S. Comp. 
St. 1901, p. 3429), provides that. If a pétition Is contested, the judge shall 
détermine the issues without the Intervention of a jury, except where a 
jury trial is given by the act. Section 19, subd. "a," gives an involun- 
tary bankrupt a right to a trial by jury on the question of his Insolvency, 
except as otherwise provided, and as to any act of bankruptcy alleged in 
the pétition on fiUng a pétition before time to answer; and subdivision 
"c" déclares that the right to submit controverted facts to the jury shall 
be determined and enjoyed, except as otherwise provided by the act ac- 
cording to the laws of the United States with référence to jury trial. Beld, 
that an involuntary bankrupt is only entitled to a jury trial as of right 
In respect to his insolvency and any act of bankruptcy alleged against 
him, and that any other issue of fact Involved, as whether the alleged 
bankrupt Is a wage-earner, may in the court's discrétion be submitted to 
a jury, but the jury's finding thereon is only advisory. 

[Ed. Note. — For other cases, see Banlu-uptcy, Cent Dig. § 140 ; Dec. Dig. 
§ 93.*J 

In Error to the District Court of the United States for the District 
of South Carohna, at Charleston, in Bankruptcy. 

Involuntary pétition by J. N. Cudd and others against W. C. Car- 
penter and others. From an order adjudicating Carpenter a bankrupt, 
he and certain former creditors bring error. Aiîfirmed. 

*For otber caees see same topic & % nvmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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C. P. Sanders (J, C. Otts and Sanders & De Pass, on tlie brief), for 
plaintiffs in errer. 

Howard *B. Carlisle, for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. On January 31, 1908, a pétition in in- 
voluntary bankruptcy was filed by certain unsecured creditors against 
W. C. Carpenter in the District Court of the United States for the 
District Of South Carolina. The pétition charged that Carpenter, 
while in suivent, had permitted certain creditors to obtain a préférence 
through judicial proceedings, namely, judgments, under which levies 
had been made and bis property advertised for sale. To this pétition 
Carpenter filed an answer denying insolvency, and certain of the judg- 
ment creditors interposed the défense that he was a wage-earner, earn- 
ing less than $1,500 per annum, and therefore not subject to the provi- 
sions of the bankruptcy law. 

At the conclusion of the évidence taken upon the trial of the case 
before court and jury, the court refused the request of the judgment 
creditors to instruct the jury that the bankrupt was a wage-earner 
within the meaning of the act of Congress, and therefore incapable of 
being adjudged an involuntary bankrupt, but ruled that under the 
facts in the case Carpenter could not be considered a wage-earner, and 
that the sole question for the jury to détermine was whether or not 
he was insolvent at the time of the filing of the pétition. The jury 
found that Carpenter was insolvent, and the court adjudged him a 
bankrupt. 

The appeal involves two questions : ( 1) Whether under the cir- 
cumstances of the case Carpenter was a wage-earner ; and (2) wheth- 
er this question should bave been submitted to the jury for its déter- 
mination. The évidence showed that Carpenter had been interested 
in a mercantile business for upwards of 20 years, first as a partner and 
subsequently as sole owner ; that in January, 1907, one year before the 
bankruptcy proceeding was instituted, he converted this enterprise 
into a corporation under the name of the W. C. Carpenter Company, 
with a capital stock of $25,000, of which he retained $17,600. Small 
lots of stock were also sold to other persons, for the most part em- 
ployés of the Company. He became président of the corporation, and 
his salary was fixed at $900 per annum; but in addition to this sum, 
although no dividends were declared, he drew about $2,000 from the 
business during the year. According to his own testimony, he had 
other and more valuable interests than his holdings in this corporation. 
He was engaged in collecting the outstanding accounts due the firm 
which formcrly conducted the business then incorporated — his share 
of which he estimated to be worth $25,000. He had a one-third intef- 
est, estimated by him to be worth more than $8,000, in a copartnership 
engaged in the lime business, although he was not actively engaged 
in the management of its afïairs. He was joint owner of numerous 
pièces of real estate, town lots and farm lands, most of which were in 
or near the town of Gafïney, where the mercantile business was le- 
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cated. He was the holder, with others, of options upon 385,000 acres 
of land in Kentucky, and from his real estate ventures he expected to 
realize large profits. In ail Carpenter estimated his property to be 
worth about $106,000. 

Subdivision "b" of section 4 of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 547 [U. S- Comp. St. 1901, p. 3423]') provides as fol- 
lows : 

"Any natural person, except a wage-earner, or a peraoïi engaged eliiefly in 
farming or the tillage of tlie soil, any miincorporated company, and any cor- 
poration engagea prlnclpally in manufacturlng, trading, printing, publishing, 
mining, or mercantile pursuits, owing délits to the amount of one thousand dol- 
lars or over, may be adjudged an involuutary bankrupt upon default, or an im- 
partial trial, and shall be subject to the provisions and entitled to the benefits 
of this act" 

Subdivision 37 of section 1 provides that "wage-earner" shall mean : 

"An individual who works for wages, salary, or hire, at a rate of compensa- 
tion not exceeding one thousand live hundred dollars per year." 

It is contended by the appellants that inasmuch as the bankrupt was 
the président of the W. C. Carpenter Company, and as such was paîd 
a salary of $900 per year, he was a wage-earner under the définition 
cited above. But every individual who is paid a salary of less than 
$1,500 per year is not therefore necessarily a wage-earner within the 
meaning of the law. A person extensively engaged in some mercantile 
or manufacturlng business might at the same time incidentally earn 
a salary less than $1,500 per year in some collatéral employment; or 
the individual owner of a large business might incorporate it, and, 
being entitled as the holder of a great majority of the stock to prac- 
tically ail of the dividends earned, might prefer that his salary as prési- 
dent and head of the business should be placed at a nominal figure, or 
at a figure less than $1,500 per year, and much less than he would ex- 
pect to draw for his services in the management of the business. Man- 
ifestly Congress did not intend to exempt persons such as thèse from 
the opération of the law. 

In the case at bar Carpenter was nominally drawing only $900 sal- 
ary per year, but he owned two-thirds of the stock of the corporation 
and had such control over its affairs that he actually drew more than 
$3,000 additional during the year preceding the institution of bank- 
ruptcy pioceedings. His own testimony justifies the conclusion that 
he was also in the business of buying and selling real estate. He esti- 
mated the value of his holdings outside of the W. C. Carpenter Com- 
pany to be worth nearly $90,000. Under thèse circumstances he can- 
not be held to be a wage-earner in the sensé of the statute, and the 
décision of the court upon the évidence oflfered upon this point was 
correct. 

But it is urged that the court should hâve submitted this matter to 
the jury for détermination. It appears from the transcript of record 
that at the beginning of the trial it was agreed between counsel that 
the question of whether the bankrupt was a wage-earner was to be 
taken from the jury and left with the court. Subsequently in address- 
ing the court during the trial counsel for the appellants seem to hâve 
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assumed that ail of the questions in the case were to be submitted to 
the jury; but there is nothing else in the record to show that the 
agreement entered into at the outset of the case had been abandoned. 
It must therefore be presumed that the appellants waived any right 
that they might hâve had to hâve the jury décide this issue. 

Aside from this, the provisions of the bankrupt law did not entitle 
the bankrupt or his creditors in this case to the trial of the issue as to 
whether or not Carpenter was a wage-earner by a jury as a matter 
of right. Subsection "d," § 18, of the bankrupt act, provides as fol- 
lows : 

"If the bankrupt, or any of his creditors, shall appear withln the tlme 
limited, and eontrovert the tacts alleged In the pétition, the judge shall dé- 
termine, as soon as may be, the issues presented by the pleadlngs, without the 
intervention of a jury, except in cases where a jury trial is given by this act, 
and make the adjudication or dismlss the pétition." 

Subdivision "a" of section 19 provides : 

"A person against whom an Involuntary pétition has been flled shall be en- 
titled to bave a trial by jury, in respect to the question of his insolvency, ex- 
cept as herein otherwlse provided, and any act of bankruptcy alleged In such 
pétition to hâve been committed, upon flling a written application therefor at 
or before the time withln which an answer may be flled. If such application 
is not filed withln such time, a trial by jury shall be deemed to hâve been 
waived." 

Subsection "c" of section 19 provides: 

"The right to submit matters In controversy, or an alleged ofCense under this 
act, to a jury shall be determined and enjoyed, except as provided by this act, 
according to the United States laws now in force or such as may be hereafter 
enacted in relation to trials by jury." 

Under thèse provisions it is clear that it is the province of the judge 
to hear and détermine without the intervention of a jury ail issues in 
cases of contested bankruptcy, unless the alleged bankrupt shall make 
seasonable application for a jury trial, in which case he is entitled as 
of right to a jury trial in respect to his insolvency and any act of bank- 
ruptcy alleged to hâve been committed by him. Any other issue of 
fact involved in the question of bankruptcy, such, for instance, as that 
in this case, may in the discrétion of the court be also submitted to the 
jury ; but the finding of the jury upon such an issue, as in cases sub- 
mitted to a jury by the chancellor in a court of chancery, is merely 
advisory, and not binding upon the court. Oil Well Supply Company 
V. Hall, 128 Fed. 875, 63 C. C. A. 343; In re Neasmith, 147 Fed. 160, 
77 C. C. A. 402 ; Barton v. Barbour, 104 U. S. 134, 36 L. Ed. 672. 

There was therefore no error in not submitting to the jury the ques- 
tion as to whether or not the bankrupt was a wage-earner. 

Affirmed. 
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NORFOLK & P. TRACTION CO. v. MILLER. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1909.) 

No. 864 

1. CotTETS (§ 372*)— FEDERAL CoTJETS— RULES OF DECISION-MaTTERS OF LoCAL 

Law. 

Whether a carrier is llable for exemplary damages for wanton and op- 
pressive conduct by a servant toward a passenger is a question of général 
jurisprudence, and not of local law, on whicb tbe fédéral courts, in the 
absence of express statutory régulation, will exercise their own judgment 
uncontrolled by the décisions of state courts. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. 8 977; Dec. Dig. 
§ 372.* e> « . b 

State laws as rules of décision in fédéral courts, see notes to Wilson y. 
Perrln, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Damages (§ 91*)— Exemplary Damages— Eléments— Guiltt Intention. 

In actions of tort, exemplary damages may be awarded if défendant bas 
acted wantonly or oppressively or wlth such malice as Implies a spirlt of 
mlschief or criminal indifférence to civil obligations, but a guilty inteat 
must be proved in order to justlfy such allowanee. 

[Ed. Note.— For other cases, see Damages, Cent. Dlg. §8 193-201; Dec. 
Dig. § 91.*] 

3. Principal and Agent (§ 159*)— Misconduct of Agent— Liabilitt of Pkin- 

cipal— Exemplary Damages. 

A principal, though llable to make compensation for injuries done by 
his agent within the scope of his employment, is not llable for exemplary 
or punitive damages merely by reason of wanton, oppressive, or maliciou.s 
intent on the part of the agent, nor unless such misconduct has been so 
ratified as to make the principal particeps crimlnis of the agent's act. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 159;* 
Damages. Cent. Dlg. | 20a] 

4. Carriers (§ 314*)— Injuries to Passengebs— Punitive Damages— Ple ad - 

ING. 

Under the rule that, though punitive damages need not be demanded la 
name In the déclaration, facts showing a right to reeover such damages 
must be pleaded, a déclaration for Injuries to a passenger alleging gross 
insults by the motorman and conductor of defendant's car, culminating 
in assault on plaintifC by another of defendant's servants, falllng to allège 
that such wrongful aots were either participated in, authorized, or rati- 
fied by défendant company, was insufllcient to authorize a recovery of 
punitive damages. 

{Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1276; Dec. Dig> 
f 314.*] 

5. Pleading (I 403*)— Cube bt Subséquent Pleading— Defects in Déclara- 

tion. 

Where, in an action by a street car passenger for an assault commltted 
by one of defendant's servants, the déclaration did not allège any facts 
showing that défendant had ratified the alleged misconduct of its servants 
so as to authorize a recovery of punitive damages, the fact that défend- 
ant pleaded justification in défense did not supply such defect. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1343-1347 ; Dec. 
Dig. § 403.*] 

►Por other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. Appeal awd Eîbror (§ 1031*)— Review— Haemless Ereor. 

An error wlll not be regarded Immaterial or harmless unless It appears 
beyond a doubt that it dld not and could not hâve prejudleed the rights 
of the objecting party. 

[Ed. Not«. — For other cases, see Appeal and Error, Cent. Dlg. §§ 403S- 
4046; Dec. Dig. § 1031.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Action by Hugh Gordon Miller against the Norfolk & Portsmouth 
Traction Company. Judgment for plaintifï, and défendant brings er- 
ror. Reversed. 

W. H. Venable and Eppa Hunton, Jr. (Henry W. Anderson, on 
the brief), for plaintiff in error. 

Hugh Gordon Miller, for défendant in error. 

Before PRITCHARD, Circuit Judge, and KELLER and McDOW- 
ELE, District Judges. 

McDOWEEL, District Judge. This is an action for damages, tried 
before the late Judge Purnell, brought by the défendant in error, who 
will be hereafter referred to as the plaintiff, against the plaintiff in er- 
ror, who will be referred to as the défendant, resulting in a verdict 
and judgment for plaintiff for $3,000 and costs. The déclaration al- 
lèges repeated and gross insults to the plaintiff by the motorman and 
conductor of an electric car of defendant's on which plaintiff was a 
passenger, culminating in an unprovoked assault upon the plaintiff 
by a lineman (another subordinate employé of the defendant's) who 
was as is alleged incited and induced to make said assault by the motor- 
man and conductor aforesaid. The déclaration wholly fails to allège 
that the wrongful acts of thèse subordinate servants of the defendant's 
were participated in, authorized, or ratified by the défendant. 

The défendant filed a plea of not guilty and a plea of justification. 
An instruction asked for by plaintiff and given, over the objection of 
défendant, reads as folio ws : 

"That If the jury find that the Injuries were committed in a recliless and 
willful disregard of the rights of the plaintiff as chargea in the déclaration, 
and that the défendant, after receiving notice of the tacts, continued to re- 
taln the said conductor and motorman in its service, thereby intending to 
ratify such acts, the law allows thé jury to give punitive or exemplary dam- 
ages as a punishment to the défendant; that the objeet of exemplary damages 
is to punish a willful offender, and also to deter others from committing like 
offenses; that such damages may be made adéquate as a punishment, and 
suflicient in amount to acconiplish such objeet." 

The following instruction asked for by défendant was refused : 

"The court instructs the Jury that under the law of this case the plaintiff 
is not eutitled to punitive damages or sniart money as punishment to the 
défendant." 

Exceptions were duly taken by the défendant, and thèse rulings are 
inter alia assigned as error. 

In Lake Shore R. Co. v. Prentice, 147 U. S. 101, 106, 13 Sup. Ct. 
261, 37 L. Ed. 97, it is said : 

*For other caees see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"The single question presented for our décision, therefore, is whether a 
railroad corporation can be eharged With punitive or exemplary damages for 
the Illégal, wanton, and oppressive eonduct of a conductor of one of its trains 
towards a passenger. 

"This question, like others affecting the llabillty of a railroad corporation 
as a eommon carrier of goods or passengers — such as Its right to contract for 
exemption from responslblllty for Its own négligence, or Its llabillty beyond 
its own line, or its liability to one of its servants for the act of another person 
in its employment — is a question, not of local law, but of gênerai jurisprudence, 
upon whlch this court, in the absence of express statute regulatlng the subject, 
will exercise its own judgment. uncontrolled by the décisions of the courts of 
the several states. Railroad Oo. v. Lockwood, 17 Wall. 357, 3(>8, 21 L. Ed. G27 ; 
Llverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 443, 9 Sup. Ct. 469, 32 
L. Ed. 788; Myrick v. Mlchlgau Central Railroad, 107 U. S. 102, 109, 1 Sup. 
Ct. 425, 27 L. Ed. 325 ; Hough v. Railway Co., 100 U. S. 213, 226, 25 L. Ed. 612." 

There is, so far as we are advised, no Virginia statute regulating 
this subject. Consequently we need not concern ourselves as to the 
Virginia doctrine on this point. 

The rule which should hâve governed the trial court is thus ex- 
pressed (at page 107 of 147 U. S., and page 263 of 13 Sup. Ct. [37 L. 
Ed. 97]) in the case above mentioned: 

"In this court the doctrine is well settled that in actions of tort the jury, in 
addition to the sum awarded by way of compensation for the plaintitf's In- 
jury, may award exemplary, punitive, or vindlctive damages, sometlmes called 
Smart money, if the défendant bas acted wautonly, or oppressively, or with 
such malice as iniplles a splrlt of mlschlef or criminal Indifférence to civil 
obligations. But such guilty intention on the part of the défendant is required 
In order to charge hlm with exemplary or punitive damages. The Amiable 
Nancy, 3 Wheat. 546. 558, 559, 4 L. Ed. 456; Day v. Woodworth. 13 How. 303, 
371, 14 I* Ed. 181 ; Philadelphia, &c., Railroad v. Quiglev, 21 How. 202, 213, 
214, 16 L. Ed. 73 ; Milwaukee & St. Paul Railwav v. Arms, 91 U. S. 489, 493, 
495, 23 L. Ed. 374; Missouri Pacific Railwav v. Humes, 115 U. S. 512, 521, 6 
Sup. Ct. 110, 29 L. Ed. 463 ; Barry v. Edmunds, 116 U. S. 550, ,502, .563, 6 Sup. 
Ct. 501, 29 L. Ed. 729; Denver & Rio Grande Railway v. Harris, 122 U. S. 597, 
609, 610, 7 Sup. Ct. 1286. 30 Iv. Ed. 1146; Minneapolis & St. Louis liailway v. 
Beckwith, 129 U. S. 26, 36, 9 Sup. Ct. 207, 32 L. Ed. 585. 

"Exemplary or punitive damages, being awarded, not by way of compensa- 
tion to the sufferer, but by way of punlshment of the offender, and as a warn- 
ing to others, can only be awarded against one who bas participa ted in the of- 
fense. A principal, therefore, though, of course, liable to make compensation 
for injuries done by his agent within the scope of his employment, eannot be 
held llahle for exemplary or punitive damages merely by reason of wanton, 
oppressive, or malicious intent on the part of the agent." 

And again at pages 114 and 115 of 147 U. S., and page 2G5 of 13 
Sup. Ct. [37 L. Ed. 97], it is said: 

"ïhe law applicable to this case bas been found nowhere better stated than 
by Mr. Justice Brayton, afterwards Chief .Justice of Rhode Isiand, in the 
earliest reported case of the klnd, in which a passenger sued a railroad cor- 
poration for his wrongful expulsion from a train by the conductor, and l'e- 
covered a verdict, but excepted to an instruction to the jury that 'punitive 
or vindlctive damages, or smart money, were not to be alloiwed as against the 
principal, unless the principal participated in the wrongful act of the agent, 
expressly or Implledly, by his condurt authorizing it or approving It, either 
before or after It was eomniitted.' This instruction was held to be right, for 
the followlng reasons: 'In cases where punitive or exemplary damages hâve 
been assessed, it has been done upon évidence of such willfuiness. recklessness, 
or wickedness on the part of the party at fault as amouuted to criminality, 
which for the good of soeiety and warning to the Individual ought to be puii- 
174 F.— 39 
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Ished. If In such cases, or In any case of a civil nature, It Is the pollcy of tlie 
law to vlslt upon the offender such eXemplary damages as wlU opéra te as 
punishment and teach the lesson of caution to prevent a répétition of crim- 
inallty, yet we do not see how such damages can be allowed, where the prbf- 
cipal is prosecuted for the tortlous act of his servant, unless there is proof m 
the cause to Implîcate the principal and make him partlceps crlmlnls of hls 
agent's act. Ko man should be punlshed for that of whlch he Is not guilty." 
'Where the proof does not Implicate the principal, and, however wlcked the 
servant may hâve been, the principal nelther expressly nor Iniplledly au- 
thorizes or ratifies the act, and the crimiuallty of it is as much against him as 
agalnst any other member of soclety, we think it is qulte enough that he shall 
be llable In compensatory damages for the Injury sustained in conséquence of 
the wrongful act of a person acting as hls servant.' Hagan v. Providence & 
Worcester Railroad, 3 R, I. 88, 91, 62 Am. Dec. 377." 

The déclaration in the case at bar was drafted on the theory that the 
master is responsible in 'punitive damages, although not having author- 
ized, participated in, or ratified the act of the servant, if such act was 
grossly wanton and oppressive. Such déclaration, under the rule of 
substantive law governing the trial court, states no fact showing a 
right to recover punitive damages from the master, and gave the de- 
fendant no notice that it would hâve to meet évidence tending to show 
ratification. While punitive damages need not be demanded eo nom- 
ine in the déclaration, still the facts showing a right to recover such 
damage^ must be set out in the déclaration. Norfolk & Western R. Co. 
V. Reeves, 97 Va. 284, 388, 33 S. E. 606 ; Wood v. Bank, 100 Va. 306, 
310, 40 S. E. 931. 

In the course of the trial there was évidence introduced by the plain- 
tiflf showing that the offending employés had been retained in the serv- 
ice of the défendant, and some évidence in behalf of the défendant 
tending to disprove ratification by the défendant of the acts of the of- 
fending employés. But how much more évidence the défendant could 
''.lave introduced, had it had notice that there would be such an issue, we 
hâve no way of knowing. 

It is argued that the fact that there was évidence such as is above 
mentioned discriminâtes this case from Lake Shore R. Co. v. Prentice, 
supra. While it is true that in that opinion the fact is mentioned that 
there was no évidence of facts justifying punitive damages, such fact 
is not the reason for the ruling there made. Where A. sues in eject- 
ment for Whiteacre, the introduction of évidence and counter évidence 
concerning a claim by him to Blackacre also would not justify an ob- 
jected to instruction authorizing a recovery of both tracts. The déc- 
laration hère allèges only such facts as show a right to recover com- 
pensatory damages. To allow the plaintiff on such a déclaration to 
hâve an instruction such as was given on the subject of punitive dam- 
ages was clearly erroneous. 

It is argued that the fact that the défendant filed a plea of justifica- 
tion excuses the want of sufficient allégation in the déclaration of facts 
showing a right to recover punitive damages. In this contention we 
ca'n perceive no merit. How such a plea can convert a déclaration 
showing only a right to recover compensatory damages into a déclara- 
tion alleging facts showing a right to punitive damages we cannot un- 
derstand. Where a right to recover punitive damages from a master 
arises from a ratification by the master of the act of the servant, as- 
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suredly the act must hâve been ratified before the action was instituted. 
With the effect of a plea of justification to a déclaration which allèges 
a previous ratification, we are not hère concerned. That such plea 
cannot supply the entire lack of allégation of ratification in the déclara- 
tion is suiïïcient for this case. 

We do not feel called upon to express an opinion upon the conten- 
tion that the verdict is excessive. The instruction given the jury con- 
cerning punitive damages was erroneous, and we cannot say that it did 
not préjudice the défendant. 

"We concède that it is a sound principle that no judgment should 
be reversed in a court of error when the error complained of works no 
injury to the party against whom the ruling was made. But, when- 
ever the application of this rule is sought, it must appear so clear as to 
be beyond doubt that the error did not and could not hâve prejudiced 
the party's rights." Deery v. Cray, 5 Wall. 795, 807, 18 L. Ed. 653. 
" * * * \Yhile an appellate court will not disturb a judgment for 
an immaterial error, yet it should appear beyond a doubt that the er- 
ror complained of did not and could not bave prejudiced the rights of 
the party duly objecting. Deery v. Cray, 5 Wall. 795, 807, 18 L. Ed. 
653 ; Gilmer v. Higley, 110 U. S. 47, 3 Sup. Ct. 471, 28 L. Ed. 62." 
Railroad Co. v. O'Reilly, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 L. 
Ed. 1006. 

The judgment below must be reversed and the cause remanded for 
such further proceedings as may be proper, with costs in this court to 
plaintiff in error. 

Reversed. 



THOMPSON et al. v. MAUZT. 

(Circuit Court of Appeals, Fourth Cîircuit. November 4, 1909.) 

No. 880. 

1. Appeal and Error (§ 1008*)— Review— Findings bt Court. 

Where Issues are tried by the court wlthout the intervention of a jury, 
the court's flndings of fact are entitled to great weight on appeal. 

[Ed. Note. — yor other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3969 ; Dec. Dlg. § 1008.*] 

2. Bankrtjptct (§ 451*)— Proceedings— Review—"Controversies Arising in 

Bankruptcy Proceedings" — "Proceedings in Bankruptct." 

Banlcr. Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 (U. S. Comp. St. 
1901, p. 3431), confers on the appellate fédéral courts jurisdiction of "con- 
troversles arising in bankruptcy proceedings," and section 24b déclares 
that the Circuit Courts of Appeal shall bave jurisdiction In equity to su- 
perintend and revise in matter of law the "proceedings of the several 
inferior courts of banltruptcy" within their jurisdiction. Held, that "con- 
troversies arising in bauliruptcy proceedings" appealable under section 
24a embrace questions betvceen the trustée representing the banlirupt 
and hls creditors, on the one side, and adverse claimants, on the other, 
not directly affecting the administrative orders and judgments ordinarily 
Isnown as "proceedings In banljruptcy," which are conflned to questions 
arising between the bankrupt and his creditors and are the very subject 
of such administrative orders and judgments, from the pétition for ad- 
judication to the discharge, ineluding intermediate administrative steps, 

•For other cases sec same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' and such controversies as arlse between tlie parties to the bankruptcy 
proceedings as are Invplved in the allowlng of clalms and fixing tlieir 
priorities, sales, allowances, and other matters wliich are disposed of sum- 
marlly, and Iience the term "controversies arising in banlîruptcy proceed- 
ings" does not inclnde an order disniissiug a. pétition for the révocation 
of the banlirupt's discharge. 

[Ed: Note. — IJor other cases, see Bankruptcy, Dec. Dig. § 451.* 
For other définitions, see Words and Phrases, vol. 1, pp. 703, 704.] 

3. Bankruptcy (§ 401*)— Appeals— Time. 

Under Banlvr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432), authorlzing au appeal from a judgment granting or 
denylng a bankrupt's discharge if applied for within 10 days after a judg- 
ment Is rendered, an appeal from an order denylng an application to re- 
vote a bankrupt's discliarge, not taken within 10 days, was unsustainable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 920 ; Dec. 
Dig. § 4(31.* 

Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 
■ C. O. A. 9.] 

.Appeal from the District Court of the United States for the North- 
ern District of West Virginia. 

In the matter of M. Mauzy, bankrupt. From an order denying the 
application of Charles Thompson and others to set aside the bankrupt's 
discharge, they appeal. Dismissed. 

C. O. Strieby, for appellants. 

Fred. O. Elue and B. H. Hiner, for ajspellee. 

Before PRITCHARD, Circuit Judge, and KELLER and Mc- 
DOWELL, District Judges. 

_ KELLER, District Judge. On February 3, 1906, the appellee filed 
his voluntary pétition in bankruptcy, having theretofore, on December 
3, 1904, made a gênerai assignaient to B. H. Hiner, trustée, for the 
benefit of his creditors, which genei'al assignment is ref erred to in the 
schedule of assets attached to his pétition. 

On July 24, 1906, an order of discharge was granted to him; there 
having been no appearance entered on behalf of any creditor, before 
the référée. 

On June 7, 1907, the appellants presented their pétition seeking a 
revocation of the order of dischai'ge under the provisions of section 
15, Bankr. Act 1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3428]), which section reads as 'follows: 

"The judge may, upon the application of parties in interest who bave not 
been guilty of undue lâches, filed at any tiuie within one year after a discharge 
shall hâve been granted, revoke it upon a trial if it shall be made to appear 
that it was obtalned through the fraud of the bankrupt, and tl-o^- the knowl- 
edge of the fraud has corne to the petitloners since the granting of the dis- 
charge, and that the actual facts did not warrant the discharge." 

This pétition and the answer of the bankrupt thereto were re- 
ferred to George P. Sherky, one of the référées of the district, as a 
spécial mastér, to take the testimony and make report thereof to the 
court, and of his findings of fact, together with his recommendations 
in respect thereto. 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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Said spécial master made his report sustaining some of the alléga- 
tions of fraud, and made recomraendations concerning certain spécifie 
property claimed in the pétition to be property of the bankrupt which 
had been fraudulently placed in the hands of others; but the spécial 
master made no recommendation relative to the revocation of the dis- 
charge, vvithout which action no jurisdiction could vest in the court to 
do or perform any acts recommended in the report of the spécial 
master, in relation to the administration of the property alleged in the 
pétition to be the property of the bankrupt's estate. 

Upon exceptions by the bankrupt to the report of the spécial 
master, a trial was had before the judge of the District Court, upon 
ail the évidence taken before the spécial master, and, for reasons as- 
signed in a full and able written opinion, made a part of the record in 
this case, the judge entered an order, dated October 17, 1908, finding 
for the bankrupt upon the issues made by the pétition and answer, and 
accordingly dismissed the pétition for revocation of the discharge. 

On November 18, 1908, the petitioners filed a pétition for appeal to 
this court, together with an assignment of errors, and on the same day 
said appeal was allowed by the trial court. 

The learned judge below based his action in refusing the revocation 
of this discharge upon the ground that the petitioning creditors failed 
to show themselves free from lâches and knowledge of the facts prior 
to the granting of the discharge. 

For reasons hereafter assigned, we do not and cannot pass upon 
the correctness of this finding; but we do not regard it as improper 
to point out that, inasmuch as the issues were tried without the in- 
tervention of a jury, the findings of the court as to the facts are en- 
titled to great weight upon appeal. 

However, the question arises at the threshold of this investigation: 
Under what provision of the bankruptcy act is this appeal before us ? 

•The statutes which seem in any way applicable to this question are 
the following sections of the bankruptcy act : 

"Sec. 24a, Tlie Suprême Court of the United States, the Circuit Courts of 
Appeals of the United States, and the Suprême Courts of the terrltories, In 
vacation in chambers and during their respective terms, as now or as they 
may be hereafter held, are hereby Invested with appellate jurisdiction of con- 
troversies arlslng in banliruptcy proceedings from the courts of banliruptcy 
from whleh they hâve appellate jurisdiction In other cases. 

"Sec. 24b. The several Circuit Courts of Appeal shall hâve jurisdiction in 
equlty, elther interlocutory or final, to superintend and revise In matter of 
law the proceedings of the several inferior courts of bankruptcy within their 
jurisdiction. guch power shall be exercised on due notice and pétition by any 
party aggrleved." 

"Sec. 25a. That appeals, as in equlty cases, may be talven in bankruptcy 
proceedings from the courts of bankruptcy to the Circuit Court of Appeals of 
the United States, and to the Suprême Court of the terrltories, in the follow- 
ing cases, to wit, (1) from a judgment adjudging or refusing to adjudge the 
défendant a bankrupt ; (2) from a judgment granting or denylng a discharge ; 
aud (3) from a judgment allowing or rejecting a debt or clalm of five hundred 
dollars or over. Such appeal shall be taken within ten days after the judg- 
ment appealed from has been rendered, and may be heard and determlned by 
the appellate court In term or vacation as the case may be." 

While the Suprême Court of the United States has not, so far as 
we are aware, directly decided what proceeding, if any, is appropriate 
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to review the décision of a District Court declining to revoke a dis- 
charge, there hâve been numerous décisions by District Courts, Cir- 
cuit Courts of Appeal, and the Suprême Court of the United States, 
construing the several sections above quoted, and from the gênerai 
trend of thèse décisions we make the following statement of conclu- 
sions : 

That there is a clear 'distinction between "controversies arising in 
bankruptcy proceedings," as mentioned in section 34a, and the "pro- 
ceedings in bankruptcy," which, by section 34b, the Circuit Courts 
of Appeal are given jurisdiction to superintend and revise "in matter 
of law"; the former being generally held to embrace questions be- 
tween the trustée, representing the bankrupt and his creditors, on the 
one side, and adverse claimants, on the other, and not directly afifect- 
ing thosè administrative orders and judgments ordinarily known as 
"proceedings in bankruptcy," and the latter being confined to those 
questions arising between the bankrupt and his creditors which are 
the very subject of such administrative orders and judgments, from 
the pétition for adjudication to the discharge, and including the in- 
termediate administrative steps, and such controversies as arise be- 
tween parties to the bankruptcy proceedings as are involved in the 
allowance of claims, fixing their priorities, sales, allowances, and 
other matters to be disposed of summarily. 

This distinction is emphasized by the provisions of section 33a, pre- 
scribing limitations of the Circuit Courts of the United States in con- 
troversies at law and in equity between trustées in bankruptcy, as such, 
and adverse claimants, concerning the property acquired or claimed by 
such trustées. In re Friend, 134 Fed. 778, 67 C. C. A. 500, and cases 
there cited. 

The distinction between "controversies at law and in equity be- 
tween trustées and adverse claimants," and "proceedings in bank- 
ruptcy," is pointed out and dwelt upbn in Bardes, Trustée, v. First 
National Bank, 178 U. S. 534, 30 Sup. Ct. 1000, 44 L. Ed. 1175 ; and, 
although that case was decided prior to the amendment of 1903 (sec- 
tion 23), it is quite as authoritative upon the question of this funda- 
mental distinction as when it was rendered. 

In Holden v. Stratton, 191 U. S. 119, 24 Sup. Ct. 45, 48 L. Ed. 118, 
the Suprême Court says : 

:: "The distinction between steps in bankruptcy proceedings pwper and con- 
troversies arising out of the settlement of the estâtes of bankrupts Is recog- 
nlzed In sections 23. 24, and 25 of the présent act, and the provisions as to 
revision in matter of law and appeals were framed and must be considered in 
View of that distinction." 

Having adverted to some of the décisions emphasizing this distinc- 
tion, it remains to classify the proceeding sought to be brought hère 
by the appeal, and to détermine whether it is properly before us. 
Clearly this is not one of the controversies arising in proceedings in 
bankruptcy provided for in section 24a, as to which the appellate 
courts are invested with appellate jurisdiction as in other cases, for the 
latter by judicial définition are limited tp cases of the class referred 
to in section 23, Bankr. Act, as amended. Hence it becomes apparent 
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that the appeal to the Circuit Court of Appeals provïded by said sec- 
tion 24a is not appropriate from an order dismissing a pétition to re- 
voke a discharge granted to the bankrupt. 

Such an order is made in the course of "proceedings in bankruptcy," 
as broadly distinguished from "controversies arising out of proceed- 
ings in bankruptcy," and, if the right of appeal exists at ail, it must 
be found in section 25a, which provides for appeal in three cases, viz. : 
(1) Frdm a judgment adjudging or refusing to adjudge the défendant 
a bankrupt; (2) from a judgment granting or denying a discharge; 
and (3) from a judgment allowing or rejecting a debt or claim of 
$500 or over. 

The question whether an order such as the one appealed from is, in 
effect, an order granting a discharge, is, in view of the state of the rec- 
ord in this case, a matter of no direct conséquence, because the appeal 
was not sued out in accordance with the provision of section 26a, not 
having been applied for within 10 days after the judgment was ren- 
dered. 

No authoritative décision upon the question as to whether an order 
of this character is an order granting or denying a discharge has 
been found by us, and the text-writers seem to hold différent views 
on the subject. See: Brandenburg on Bankruptcy (3d Ed.) § 698; 
Collier (7th Ed.) p. 297; 2 Remington, Bank. 1680, 1681. 

We express no opinion upon this question because a décision upon 
that point is not required in this case, as we are perfectly clear that, if 
an appeal does lie in such a case, it is the appeal provided for in sec- 
tion 35a (upon the theory that such an order is, in eflfect, an order 
granting a discharge), and such an appeal must be taken within 10 
days after the judgment is rendered. 

The record shows that in this case the judgment was entered Oc- 
tober 17, 1908, and the appeal was not applied for until November 18, 
1908. 

It results that the appeal must be dismissed for want of jurisdiction 
of this court to entertain it. 

Appeal dismissed. 



WALSH V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5. 1909. Pétition for Ke- 
hearlng Denled Deeember 3, 1909.) 

No. 1,469. 

1. Ceiminai, liAW (§ lOO*) —JriiisDicTioN — Change of Boun^daries of Judi- 

CIAL DiSTBICT. 

Act March 3, 1905, c. 1427, §§ 2, 3, 23, 33 Stat. 992, 997 (U. S. Comp. St. 
Snpp. 1909, pp. 123, 130), whlcli authorize the appointment of an aûAl- 
tloaal district judge for the Northern district of Illinois, change the 
bouudarles of said district In creating the new Easteru district, and pro- 
vide that "ail prosecutions for crimes or offenses heretofore committed 
within elther the Northern or Southern districts of Illinois as Ultherto 
constltuted shall be comnienced and proceeded wlth in each of said dls- 

•For otlier cases see same topic & § nvmbek in Dec. & Am. Digs. 1907 to date, & Ren'r Indexe» 
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tricts the same as If this act had npt been passed," make the new Judge 
apïMDlnted thereunder a judge of thè old district In respect to past offenses 
as well as judge of the new district 
[Ed. Note. — For other cases, see Orlmlnal Law, Dec. Dlg. § 100.*] 

2. Ceiminal Law (§ 371*)— Evidence— Oteee Offenses as Evidence op In* 

TENT. 

Where fraudulent Intent is an essentlal élément of the offense charged, 
évidence of other acts of the défendant of a kindred nature are compétent 
to lllustrate the character of the transaction In question and throw ll^ht 
on the intent wlth whlch thls partltîular act was done. 

[Ed. Note.— For other cases, see Orlmlnal Law, Cent Dlg. §§ 830-8a'f; 
Dec. Dlg. § 371.*] 

3. Banks and Banking (§ 256*) — National Banks — Misapplication ar 

Funds by Officbes. 

For an officer of a national bank who Is also a promoter of varions en- 
terprises to obtaln thé funds of the bank on the securlty of unmarketable 
bonds bf hls own enterprises, at the rlsk of the interest of the bank, is a 
misàppUcation of the funds which cannot be covered up by entering thé 
transactions on the books as loans and Investments. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 958- 
964, 967 ; Dec. Dlg. § 256.*] 

4. Banks and Banking (§ 257*)— National Banks— Prosbctjtion dp Oiticeb 

FOR MiSAPl'LICATION OF FuNDS— QUESTIONS FOB JuEY. 

In a proseeutlon of an pfflcer of a ûatlonal bank for misapplylng ita 
funds, where the transactions as shown by the books of the bank were 
legitlmate and proper on their face, the question of intent Is one for the 
jury under proper instructions. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dlg. § 257.*] 

5. Ceiminal Law (§ 822*)— Instbtjctions— Constbuction as a Wholb. 

in determlnlng thg cprrectness of Instructions on aglven subject-mattor, 
detached phrases and sentences cannot be sihgled out and considered 
alone, but must be construed wlth their context. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dlg. §§ 1990, 1991, 
1994, 1995, 3158 ; Dec. Diç. I 822.*] 

6. Ceiminal Law (§ 822*)-,lNSTBtTCTioNS— Construction as a Whole. 

Instructions considered in a proseeutlon of an offlcer of a national bank 
under Rev. St § 5209 (U. S. Comp. St 1901, p. 3497), for willfully mis- 
applylng funds bf thé bank, and, taken together, held to correctly submit 
to the jury the question of wrongful Intent. 

[Ed. Note. — For other cases, see Crlminal Law, Dec. Dlg. §.822.*] 

7. Ceiminal Law (§ 878*)— Trial— Verdict— Inconsistent Findings. 

Where the gravamen of the charge in several counts of an indlctment 
is the same, a verdict of gullty on each is not Inconsistent beeause they 
dlffer in respect to immaterial partlculars concerning the means by which 
the crime was commltted. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 2098-2101 ; 
Dec. Dig. § 87a*] 

8. Ceiminal Law (§ 957*)— Trial— Verdict— Impeachment bt Jubor. 

A juror in a crimlnal case cannot afterward impeach a verdict in which 
he joined. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Dlg. §§ 2392-2395 • 
Dec. Dlg. § 957.*] 

In Error to the District Court of the United States for the North- 
ern Division of the Nortliern District of IlHnois. 

John R. Walsh was convicted of a criminal offense, and brings er- 
ror. Affirmed. 

•For other cases see same topic & | ntjmbee in Déo. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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John S. Miller, for plaintiff in error. 

Edwin W. Sims, U. S. Dist. Atty., Fletcher Dobyns, Sp. Âsst. U. S. 
Atty., and Francis G. Hanchett and Robert W Childs, Asst. U. S. Attys. 

Before GROSSCUP and BAICER, Circuit Judges, and HUM- 
PHREY, District Judge. 

HUMPHREY, District Judge. Plaintiff in error was found guilty 
upon each of 54 counts of an indictment, charging him with a violation 
of section 5209, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3497), by 
willfully misapplying moneys, funds, and crédits of the Chicago Na- 
tional Bank with intent to injure and defraud the said bank. 

The record is voluminous, and a large number of. errors are as- 
signed. Only the more serions contentions will be discussed hère. 

It is contended that the court was not legally organized. This in- 
volves a construction of Act March 3, 1905, c. 1427, 33 Stat. 992 (U. 
S. Comp. St. Supp. 1909, p. 123), changing the boundaries of judicial 
districts in Illinois, and we think présents no difficulties. 

Judge Landis had power to call the grand jury, which returned 
the indictment. The statute under which he was appointed is couched 
in broad gênerai terms, and it is évident that the term "Northern dis- 
trict of Illinois" is used to designate the district as it existed both be- 
fore and after the passage of the act. The purpose of the statute was 
to give to the new judge ail the power possessed by a judge for the 
Northern district of Illinois. 

The provisions of section 23 of the act (U. S. Comp. St. Supp. 
1905, p. 96 ; Supp. 1909, p. 130) support this view : 

"That ail prosecutions for crimes or offences heretofore committed wlthin 
elther the Northern or Southern districts of Illinois, as hitherto constituted, 
shall be commenced and proceeded with In each of sald districts respectîvely, 
the same as if this act had not been passed." 

In other words, for past offenses, the old Northern district of Il- 
linois was preserved, and in creating the office of district judge for 
the Northern district of Illinois Congress created the office of judge 
for the old Northern district for past offenses and of judge for the 
new Northern district for future offenses. 

The same reasoning applies in answer to the objections made to 
Judge Anderson, who presided upon the trial in the court below, sit- 
ting by assignment for the Northern district of Illinois. 

It is urged on behalf of plaintiff in error that the verdict is not 
sustained by the évidence because the record as a v/hole does not 
show any guilty intent, and also that the trial court erred in permit- 
ting the jury to consider évidence of other acts of the défendant of a 
kindred nature, not counted upon in the indictment. 

Where fraudulent intent is an essential élément of the offense char- 
ged, évidence of other acts of défendant of a kindred nature are com- 
pétent to illustrate the character of the transaction in question, and 
throw light on the intent with which this particular act was donc. 
We see no error in admitting évidence of similar transactions to prove 
intent. 
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We cannot agrée with counsel for the plaîntiff in error in calling the 
transactions complained of in the indictment "legitimate and proper 
banking transactions." For a promoter of varions enterprises to ob- 
tain the funds of a bank on the security of unmarketable bonds of his 
own enterprises at the risk of the interests of the bank is not proper 
and legitimate banking, and the entries on the books of the bank as 
loans and investments do not conceal the fraud thus perpetrated upon 
the bank. 

The language of Judge Ar'chbald in his concurring opinion in Lear 
V. Ù; S., 147 Fed. 359, 77 C.'C. A. 537, is appUcâble: 

"A reckless act, moreover, Is always regarded as the équivalent of a willful 
one, and that at least was hère. The possibllity of lujury was apparent on the 
face of the transactions, notwlthstandlng whicli the interests of the institution 
of whieh he was the trnsted head were put aside, and his own made para- 
mount in utter disregard of the outcome." 

But even if the transactions were legitimate and proper per se, 
we see no error. Evidence of similar transactions was admissible on 
the question of intent, and we think the instructions of the lower court 
correctly laid down the law on the point of criminal intent. This 
question was left to the jury under instructions which were unexcep- 
tionable as matter of law and were applicable to the facts of the case, 
and the finding of the jury is supported by the record. Agnew v. U. 
S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; CoflBn v. U. S., 163 
U. S. 664, 16 Sup. Ct. 943, 40 L. Ed. 1109 ; U. S. v. Harper (C. C.) 
33 Fed. 471 ; Peters v. U. S., 94 Fed. 127, 36 C. C. A. 105 ; United 
States V. AlHs (C. C.) 73 Fed. 165. 

Objection is made to the charge of the court, and especially to the 
f ollowing : 

, : "Xlie law présumes that every man Intends the natural, legitimate, and nec- 
essai-y conséquence of his acts. Wrongful aets, knowingly or intentionally 
commltted, can neither be justifled nor excused on the ground of innocent in- 
tent. Tlje color of the act détermines the complexion of the Intent. The in- 
tent to injure or defraud may be presumed when the unlawful act which re- 
sults in loss or Injury is proved to hâve been knowingly commltted." 

The parts of the charge excepted to must be read in context with 
and interpreted by the paragraph .preceding and the paragraph fol- 
lowing the parts excepted to, because they relate to and are explanatory 
of the same subject-matter. Coffin v. U. S., 162 U. S. 664, 16 Sup. 
Ct. 943, 40 L. Ed. 1109; Agnew v. U. S., 165 U. S. 36, 17 Sup. Ct. 
235, 41 L. Ed. 624. 

Neither detached phrases nor detached sentences relating to a giv- 
cn subject-matter may be singled out for construction or interpréta- 
tion without référence to the context, involving the same subject-mat- 
ter. 

The complète instruction as given by the court on this subject was 
as follows: 

"If the défendant withdrew moneys from the bank for the use of the Illinois 
Southern Railway Company, the Southern ludiana Rallway Company, the 
Chicago Chronicle Cpmpany, the Bedford Quarries Company, the Equitable 
Triist Coinpany, or the Wisconsin & Michigan Railway Company, or any of 
them, by means of checks drawn by thèse companles on said bank when the 
Company drawlng the eheck had no funds or moneys on deposlt against which 
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to draw, If the défendant acted in good falth, lionestly believiug tliat the cor- 
poration or Company so wlthdrawing the fimds or moneys would be able to 
repay the same, when required, then the défendant would not be guilty of the 
intent to defraud the bank as charged ; but, on the other hand, if the défend- 
ant acted in bad falth, and did not believe, and had no reasonable ground to 
believe, that the company or corporation so wlthdrawing snch moneys or funds 
could repay such overdrafts when required to do so, then the défendant had 
no lawful rlght to make such overdrafts, or allow them to be made. 

"The acts eonstltuting crlminal mlsappli cation niust be donc or comniitted 
with intent to Injure or defraud the bank. ïhis Intent to injure or defraud 
Is made by the statute an ingrédient or élément in this offense. In directlng 
that thls offense, or the acts constituting it, must be conuuitted with intent 
to injure or defraud the bank. the statute does not niean that it must be made 
to appear that the accused had malice or 111 wUl toward the bank. Thèse 
terms, as used in the statute, mean that gênerai Intent to injure or defraud 
whlch always arises. In contemplation of law, when one wUlfully or inten- 
tlonally does that whlch is illégal and fraudulent, and whlch. In its necessary 
and natural conséquences, must injure another. So that whlle the offense of 
wlUful misappllcatlon of the moneys, funds, or crédits of the bank must be 
commltted by the accused with intent to injure or defraud the bank, that in- 
tent may be shown or be presumed from the dolng of the wrongful, fraudulent 
and illégal acts whlch in their necessary résulte naturally produce loss or 
Injury to the bank. 

"The law présumes that every man Intends the natural, legitimate, and 
necessary conséquences of his acts. Wrongful acts, knowlngly or intentlonally 
commltted, ean nelther be justifled nor excused on the ground of innocent In- 
tent. The color of the act détermines the complexlon of the Intent. The in- 
tent to injure or defraud may be presumed when the unlawful act whlch re- 
sults In loss or injury is proved to hâve been knowlngly commltted. 

"If therefore the moneys, funds, or crédits of the Chicago National Bank 
are shown to bave been willfully misapplled by the défendant and converted 
to the use of himself or some corporation other than the bank, whereby, as 
a necessary, natural, and legitimate conséquence, the bank was injured and de- 
frauded as charged, you would be authorized to find that such was his intent, 
if such Intent is In harmony with the other proofs in the case." 

Counsel hâve singled out the words excepted to and argue that 
they contain réversible error on authority of Hibbard v. U. S. (decid- 
ed by this court at the January session, 1909) 173 Fed. 66. 

Hère the parts excepted to were directly modified by the two para- 
graphs preceding and the paragraph immediately following the sen- 
tences excepted to, and the jury are advised that they are authorized 
"to find the intent to injure or defraud if such intent is in harmony 
with the other proofs in the case." This clause saves the instruction 
from being assailed as was a similar instruction in Hibbard v. U. S. 
There was no suggestion hère, and no language from which the jury 
could possibly infer, that the burden of proof shifts to the défend- 
ant; or that, on proof of an unlawful act knowlngly committed, it 
thereupon became the duty of the défendant to overcome this pre- 
sumption of guilty intent by évidence excluding every reasonable doubt 
of guilty intent. The language was that the intent to injure or de- 
fraud "may be shown or be presumed" — not that it is shown or neces- 
sarily is presumed — "from the doing of the wrongful, fraudulent, and 
illégal acts knowingly or intentlonally committed," and that the jury 
would be authorized to find that such was his intent, not solely from 
proof of the illégal act knowingly committed, but "if such intent is 
in harmony with the other proofs in the case." 

Also, the Hibbard Case is distinguishable on the différence between 
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the Spécifie statutory intents described in sections 5480 and 5209, Rev. 
St U. S., respectively (U. S. Comp. St. 1901, pp. 3696, 3497). Under 
section 5480, proof of individual instances where victims of the schéma 
were defrauded would raise no prima facie presumption that the 
scheme was devised to def raud ; it may be that the ordinary and legit- 
imate conséquences of the acts of défendant in defrauding persons 
who used the mail to correspond with him in relation to his scheme 
would not establish the spécifie intent of "having devised a scheme to 
defraud by use of the mails." 

Under section 5209, there could be misapplicatîons of bank funds 
by an officer which would be innocent and not criminal, and there could 
be misapplications which under the statute would be criminal. What 
would show the différence between misapplications which were crim- 
inal artdthose which were not, what wpuld show innocence or guilt, 
good faith or bad faith, the court sought by the instruction carefully to 
define and we think did fairly define. 

The objection to the Verdict on the ground of inconsistency and re- 
pugnancy we do nOt think îs well taken. None of the alleged incon- 
sistencies are substantial, nor of such a character as the law will rec- 
ognize. A verdict will not be set aside as inconsistent, because it finds 
diff erently as to counts in which thére' is no matérial différence. So 
long as there is no inconsistency in the verdict as to tïie substance of 
the matter charged in the varions counts, the verdict will not be dis- 
turbed. If the gravamen of the charge in each count, on which there 
has been a verdict of guilty, is the same, there is no inconsistency in 
the verdict. If, in contemplation of law, the légal effect of the allé- 
gations in the varions counts on which there has been a verdict of 
guilty is the same, the courts will not upset the verdict on the ground 
of inconsistency, where the only inconsistency is in respect to imma- 
terial particulars concerning the means "by which the crime was com- 
mitted. Griffin v. State, 18 Ohio St. 438; Reg. v. O'Brian, 1 Brit. 
Crown Cases, 9; Hudsôn v. State, 1 Blackf. (Ind.) 317; Hathcock v. 
State, 88 Ga. 91, 13 S. E. 959; Tabler v. State, 34 Ohio St. 137; 
People V. Sullivan, 173 N. Y. 122, 65 N. E. 989, 63 E, R. A. 353, 93 
Am. St. Rep. 582 ; Lyons v. People, 68 111. 271 ; Langford v. People, 
134 111. 444, 25 N. E. 1009. 

By law each one of the counts in a given group is considered to 
statè the same offense, and the gravamen of the offense stated in each 
count of thèse groups is the same. In finding the défendant guilty 
under ail the counts in one of thèse groups, the jury hâve found him 
guilty of the same offense under each count. Hère the gravamen of 
the offense was the misapplication of funds, and the method by which 
this misapplication was aceomplished is immaterial. 

It is entirely immaterial whethgr plaintiff in error made loans on 
bonds or on certificates for bonds. It is immaterial whether bonds 
were unsecured or insufficiently secured. It is immaterial whether 
plaintiff in error bought bonds from himself or from the Illinois South- 
ern ,Railway Company, It was immaterial whether the bonds were un- 
marketable bonds or worthless as bank assets, or worth much less than 
the sum applied to the purchase thereof. In either of the contingencies 
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in any of thèse alleged inconsistencies the substance of the offense, 
misapplication of funds, was the same, and in légal effect the offenses 
were identical. 

Objection is made to the verdict because of improper influences 
working upon the jury during the trial and during the délibérations 
of the jury, and aiso because of the hesitancy and vacillation of one 
juror upon the poUing of the jury after the verdict was returned. The 
record does not show' that any improper influence worked upon the 
jury. The return made to the court was in fact the verdict of 13 ju- 
rors. The attempt by one of them afterwards to impeach bis verdict 
can hâve no considération. This doctrine is well established and is 
based u'pon reason as well as upon authority. 

In the other point on which assignmehts are based we find no ré- 
versible error. 

The judgment of the court below is affirmed. 



WALSH V. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. October 28, 1909.) 

No. 1,409. 

BATii (§ 44"^)— <;!biminal Prosecutions— Rigiit to Release oisr Baix Pendino 
Kehearing in Appellate Court. 

A défendant convicted of 'a criminal offense, and whose conviction lias 
been affirmed by tlie Circuit Court of Appêals wiiile he was at large on 
bail, will not be remaîided to custody pendlng a motion for rehearing un- 
less some unusual reàson Is sbown why he is not lilvely to remaiu within 
the Jurlsdlction. 

[Ed. Note. — For other cases, see Bail, Dec. Dig. § 44.*] 

John R., Walsh was convicted of a criminal offense, and his convic- 
tion was affirmed by the Circuit Court of Appeals. Pending a pétition 
for rehearing, a pétition was filed by the United States for a rule re- 
quiring him to appear in person to show cause why his bail should 
not be set aside and he be remanded to the custody of the marshal. 
Pétition denied. 

John S. Miller, Edward C. Ritsher, Merritt Starr, and Louis E. 
Hart, for plaintiff in error. 
Edwin W. Sims, U. S. Atty. 

'*' Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. Nothing is brought to our attention in the péti- 
tion that shows any greater likelihood that the plaintiff in error will 
not remain in the jurisdiction of the court, to answer to the final or- 
der of the court, than ordinarily exists in criminal cases at this stage 
of the procédure. To sustain therefore the prayer of this pétition would 
be to say thaï ho convicted man, whose conviction has been affirmed, 
shall be allowed to be out on bail pending a pétition for rehearing, or 
an application to the Suprême Court for writ of certiorari. This is 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not the, attitude that Courts of Appeal ought to take toward parties 
whose appeals hâve not been finally passed upon. 

The pétition is denied. 

This action does not, however, preclude the government from keep- 
ing plaintiflF in error under such surveillance as it may deem proper; 
nor for asking for increased bail; nor from renewing this motion in 
case plaintiflf in error does not remain continually in the Northern 
district of Illinois. 



BOSSEIiMAN r. EICHARDSON. 
(Circuit Court of Appeals, Second Circuit December 14, 1909.) 

No. 80. 

1. COPTEIGHTS (§ 69*) INFBINGEMENT— BUEDEN OF PBOOP— I/IBEAEIAN'S CeB- 

TIFICATE. 

Rev. St. § 4952 (U. S. Comp. St. 1901, p. 3406), provides that the author 
of a palntlng, or hls asslgns, on eomplylng with the law, shall hâve the 
sole llberty of prlntlng, publlshlng, copylng, and vendlng a copyrighted 
palntlng; and section 4956 (U. S. Comp St. 1901, p. 3407) requires the 
person entitled to the copyright of a palntlng, on or before the day of 
publication In the United States or in a forelgn countrjr, to deliver a de- 
scription and a photograph to the Llbrarlan of Oongress. Held, that 
where plalntiff, as assignée, sued for the infringement of an alleged copy- 
right on certain palntlngs, the burden was on hlm to prove that hls as- 
signer was the author, and that neither plalntift nor hls assigner had 
published the palntlngs before copyright, which burden he did not sus- 
tain by offering In évidence the certlflcate of the Llbrarlan of Oongress, 
acknowledgtng that descriptions and photographs of the palntlngs had 
been deposited by plalntitî In hls office, and concluding with the words, 
"the rlght whereof he claims as proprietor in confonnlty with the laws 
of the United States respecting copyrights." 

[IM. Note. — For other cases, see Copyrights, Dec. Dlg. § 69.*] 

2. Copyrights (§ 69*) — Paintings— Atjthobship— Nonpubmcation. 

Evidence of a nelghbor of plalntiff 's assigner that witness saw the as- 
Blgnor freauently while palntlng certain pictures, but did not see him use 
any palntlngs, pictures, drawlngs, or other pictorlal works in se dolng, 
and that witness and plalntiff did not know that the assignor ever exhib- 
Ited the palntlngs outside hls own parler, or ever gave any one permis- 
sion to copy them durlng the 30 years before they were copyrighted, was 
incompétent and Insufflcient to establlsh original authorship and non- 
publication before copyright. In an action for Infringement. 

[Ed. Note. — For other cases, see Copyrights, r>ec. Dlg. | 69.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by George S. Richardson against Andréas C. Bosselmaa. 
Judgment for plaintiff, and défendant brings error. Reversed. 

See, also, 164 Fed. 781. 

Rudolph Marks (Louis C. Raegener, of counsel), for plaintiff in 
érror. 

Philip J. McCook (Anson T. McCook and Hans von Briesen, of 
cbunsel), for défendant in error. 

Before CÔXE, WARD, and NOYES, Circuit Judges. 

•For other cases eee same toplc & § kumbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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WARD, Circuit Judge. The plaintif? in the court below recovered 
a verdict of $20,000 against the défendant under section 4965, Rev. 
St. U. S. (U. S. Comp. St. 1901, p. 3414), being a penalty of $10,000 
for the sale of over 1,000 postal cards reproducing each of two pic- 
tures painted by the plaintiff's father in 1875, describing the burning 
of the Norfolk Navy Yard and the ramming of the "Cumberland" 
by the "Virginia" in 1863, assigned to the plaintiff in 1905, and by him 
copyrighted in 1906. A great many exceptions were taken at the 
trial, which hâve been argued in this court, only two of which we think 
it necessary to consider, viz., that the complaint should hâve been dis- 
missed on the ground, first, that there was no proof that Richardson, 
Sr., was the author of the pictures ; second, that there was no proof 
that he had not published them before copyright. Upon this latter 
point the trial judge held that the burden lay upon the défendant to 
prove publication before copyright, and not upon the plaintifï to prove 
nonpublication. 

Rev. St. U. S. § 4952 (U. S. Comp. St. 1901, p. 3406), provides that 
the "author" of a painting or his assigns, upon complying with the 
provisions of law, shall hâve the sole liberty of printing, publishing, 
copying, and vending the same. Section 4956 (U. S. Comp. St. 1901, 
p. 3407) requires the person entitled to the copyright of a painting 
"on or before the day of publication in this or any foreign country" 
to deliver a description and a photograph of it to the Librarian of 
Congress. The plaintiff rightly and necessarily averred in his com- 
plaint that Richardson, Sr., was the author of the paintings, that he 
assigned them to the plaintiff with full power to copyright, and that 
the plaintiff did before the publication of them anywhere comply 
with the provisions of law regulating copyrights. The answer denied 
ail thèse allégations. 

The certificate of the Librarian of Congress under section 4957, 
Rev. St. U. S. (U. S. Comp. St. 1901, p. 3409), after acknowledging 
that descriptions and photographs of the paintings hâve been deposited 
by the plaintiff in his office, concludes with the words, "the right 
whereof he claims as proprietor in conformity with the laws of the 
United States respecting copyrights." Such a certificate is wholly un- 
like letters patent, which are issued under section 4884 after a quasi 
judicial examination of the applicant's rights, and which grant him, 
his heirs or assigns, the exclusive right to make, use, and vend the in- 
vention patented. A patentée accordingly makes out a prima facie 
case when he puts his letters in évidence and proves infringement. 
The owner of a copyright, on the other hand, is bound to prove com- 
pliance with ail the statutory conditions, viz., in this case that his as- 
signbr was the author, and that neither he nor his assigner had pub- 
lished the paintings before copyright. Wheaton v. Peters, 8 Pet. 
593, 669, 8 L. Ed. 1055, et seq. ; Merrell v. Tice, 104 U. S. 557, 26 L. 
Ed. 854; Bennett v. Carr, 96 Fed. 213, 37 C. C. A. 453. The certifi- 
cate of the Librarian of Congress is no proof of compliance with thèse 
conditions. 

The plaintiff did prove that Richardson, Sr., painted the pictures 
and gave them to him under circumstances from which a right to copy- 
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: rîght might 1)6 implied; that he did deliver to the Libfârian o'f Con- 
. gréss a description and photograph of each; that he had not pubUshed 
; them before doing so; that the défendant sold over 1,000 post cards 
of each picture, which cards the jui'y hâve found infringed. But the 
proof that Richardson, St., was the author— that is, that the paintings 
were his original work — dépends upon the testimony of one Drury, 
a 'neighbor, and of the plaintiff, that they saw him frequently while 
painting the pictures, and did not see^ him use any paintings, pictures, 
drawings, or other pictorial works in doing so. The proof that Rich- 
ardson, Sr., never published them prior to copyright is the testimony 
of Drury and of the plaintifï that they do not know that he ever ex- 
hibited the paintings outside of his.own parlor, or that he ever gave 
any one, permission to copy them during the long period of 30 years 
before copyright was applied for... This négative testimony, particu- 
larly as to nonpublication, seems to us incompétent and insufficient 
évidence to sustain a recovery for the drastic penalties imposed by 
: Rev. St. IJ. S. § 4965 (U. S. Comp. St. 1901, p. 3414), for violation 
,. of copyright of maps, prints, paintings, etc. Ëxactly what amounts to 
publication in the case of paintings rnay not hâve been very definitely 
determined. Werckmeister v. American Lithographie Co. (C. C.) 134 
' Fed. 321, affirmed 207 U. S. 384, 28 Sup. Ct. 124, 52 L. Ed. 254. , But 
the plaintifï has supplied no proof at ail of nonpublication. Proof of 
• compliance with the statutory conditions should be strictly enforced 
in a case where no application for copyright was made until more than 
30 years after the subjects of copyright were painted, especially where 
the painter himself, though an old man residing in Norfolk and ill, was 
neither examined at the trial nor by déposition before trial, 
The judgment is reversed. 



STATE OF MISSOURI ex rel. DYKES et al. v. ITTS^CKEN et al. 

(Circiiit Court of Àppeals, Eighth Circuit. November 29, 190&.) 

No. 2,76a 

. Tbiai. (§ 253*) — Instructions— iGNORiNO Issues. 

An instruction tliat the jury eould consider the déclarations of the per- 
son in possession of the prqperty seized, at the time of the seizure, in de- 
terminlng who was the owner of It, was erroneous as Ignoring the char- 
acter of the persoh's possession, whether as owner or as a mère employé. 

[Ed. Note. — For other cases, see Trial, Cent Dig. §§ 613-623; Dec. Dig. 
S 253;*] 

, Evidence (§ 242*) — Declabations ht Agents. 

Where an owner of property previously acqnired Intrusts It to an agent 
solely to operate, the agent cannot affect his principars tltle by adverse 
déclarations. 

[Ed. Note.^For other cases, see Evidence, Cent Dig. § 901 ; Dec. Dig. 
î 242.*] ■ 

3. Sheriffs and Oonstables (§ 171*) — Seizûbb of Property. 

In an action on a sheriffs bond for the alleged unlawful seizure of 

property under an attachment, an instruction that there was no évidence 

that the deputy gheriflf acted otherwise than was his duty under the writ 

•For other cases see samè toplc & § numbek In Dec A Am. Digs. 1907 to date, & Rep'r Indexes 
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was erroneous under the proofs as amoùntlng to the direction of a verdict 
for défendants. 

[Ed. Note. — For other cases, see Sherlffs and Oonstables, Cent. Dlg. f 
415; Dec. Dig. § 171.*] 

4. Tbial (§ 98*) — Réception or EvrcENCE— Bulingb. 

Where, during the trial, a number of dépositions were offered by both 
parties, It was improper practice for the court to withhold rulings on 
varions objections to queistions in the dépositions until after they were 
read to the jury, and just bei'ore the Instructions to sustaln ail the objec- 
tions made by plaintiffs and overrule ail those made by défendants. 
[Ed. Note.— For other cases, see Trial, Dec, Dlg. § 98.*] 

8. Appeal and Erbob (§ 909*) — Pbesekvation or Ebeob— Bill of Excep- 
tions. 

Where an objection, that the court refused to permit counsel for plaln- 
tlff In error to file alHdavlts of jurors dlsclosing what occurred with réf- 
érence to alleged instructions given after the jury had retired, was not 
supported by anything appearing In the blll of exceptions, it would be 
presumed that the procédure objeeted to had not occurred. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 36T5; 
Dec. Dig. § 909.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action in the name of the State of Missouri, on relation of Robert K. 
Dykes and others, against Edmund C. Hencken and others. Judgment 
foT défendants, and relators bring error. Reversed and remanded. 

James R. Van Slyke, for plaintiffs in error. 

R. L. Shackelfôrd, Joseph S. Mcintyre, and J. C. Kiskaddon, for de- 
fendants in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action in the name of the state 
of Missouri, on the relation of Robert K. Dykes and others, copart- 
ners under the firm name of the Tomlinson Captive Balloon Company, 
upon the bond of the sheriff of St. Louis county, Mo., for damages 
caused by the wrongful seizure of their property as the property of 
one Meyer, who was a défendant in an attachment suit. There was a 
verdict and judgment for défendants, and plaintiffs brought this writ 
of error. 

When the seizure was made by a deputy sheriff, the property was in 
the possession of George T. Tomlinson, who the sheriff and his sure- 
ties claim was a member of plaintiffs' firm, but who plaintiffs say was 
merely their agent engaged in operating the property for them. The 
important que'stion of fact in the case was who owned the property, 
the plaintiffs or Meyer ? There was substantial évidence for the plain- 
tiffs that some months before the seizure they had bought the property 
from Meyer, had paid him for it, and that he no longer had any in- 
terest in it. There was no évidence to the contrary except some tes- 
timony that Tomlinson at the time of the seizure made certain déclara- 
tions of that purport. It was admitted in évidence over plaintiffs' ob- 

*For otber cases see same toplc & { nuubbb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indezei 
174 F.— 40 
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jections. With référence to this^ proof the trial court charged the jury 
as follows : 

"Tomlinson, it appeàrS by the undontradlcted testlmony,. was there lu pos- 
session of this property. Hls action, his déclaration, hls statements, made at 
the time, is proper évidence for you tcconaider In determlning where this 
property belonged and who the owner of It was." 

, This was excepted to. It will be perceived that the charge rests 
solely upon the fact that Tomlinson was in possession, and not upon 
the character of his possession, whether that of an owner or that of a 
mère employé. The cftily évidence that he had a proprietary interest 
in the property was that he was named as one of the plaintiffs' firm in 
the first pétition filed in the case, but an amended pétition was substi- 
tuted for it in which his name did not so appear. There was other 
proof well-nigh conclusive that Tomlinson was not a member of the 
firm, and that his connection with their business was that of an em- 
ployé upon a salary. The charge of the court was errbneous because 
it ignored the character of Tomlinson's possession. While déclara- 
tions of an agent explanatory of his possession are admissible in proper 
cases, the question of actual owherghip of the property hère involved 
was collatéral and had no relation to Tomlinson's duty as an employé. 
It was not contended he was in the service of Meyer, and, as already 
observed, the proof was clear that he had been employed by the plain- 
tiffs upon a salary to operate the property for them. Whether the 
property was plaintiffs' or Meyer's depended upon a past transaction 
with which the agent's possession had no immédiate connection. When 
an owner of property previously acquired intrusts it to an agent sole- 
ly to operate, he does not thereby give him authority to déclare away 
his right or title or to make compétent évidence against it by his mère 
déclarations. 

The following instruction was also given and excepted to: 

"The cdnrt Instrlicts you that there Is no évidence before thls jury tend- 
Ing to prove that the deputy sherltf acted otherwlse than was hls duty un- 
der the attachaient writ." 

This was erroneous because it was équivalent to a direction of a ver- 
dict for the défendants. If the deputy sheriff did nothing except his 
duty, the sheriff and his bondsmen were not hable. It was not the 
duty of the deputy to seize plaintiffs' property under a writ running 
against the property of Meyer, and if he did so there was a breach of 
duty for which défendants are hable. 

A number of dépositions of absent witnesses were offered in évi- 
dence, some for the plaintiffs and some for the défendants. The court 
announced that it would withhold ruling on the varions objections to 
questions in the dépositions until after they were read to the jury. At 
the close of the évidence, and when about to instruct the jury, the 
court sajd generally that ail objections made by the plaintiffs were sus- 
tained atid ail made by the défendants were overruled. This is not 
proper practice in a trial to a jury of an action at law. Manifestly 
when there is considérable évidence and rnahy objections upon divers 
grounds, as was the case hère, it would be impossible for the jury to 
give due effect to the rulings of the court. The answers to the ques- 
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tions which were objectionable in law but were read to the jury doubt- 
less made the same lasting impression upon their minds as if no ob- 
jections had been made and sustained. A court sometimes finds it ex- 
pédient during the progress of a trial to allow évidence to go to the 
jury subject to objection, but when the ruling is made the jurors are 
given to understand what it relates to and how to apply it. That, how- 
ever, is no précèdent for the course pursued below. 

Complaint is also made of a matter which, if true, would be a grave 
errer. It is said to hâve occurred while the jurors were in the jury 
room. There is nothing in the bill of exceptions concerning it, and 
though counsel claims in an assignment of error and in his brief that 
the court refused to permit affidavits of the jurors disclosing what oc- 
curred to be filed, or a record to be made of it, it must nevertheless 
be assumed from the failure of counsel to adopt the appropriate course 
in such cases that there was no such occurrence. 

The other assignments of error are not considered, as the matters 
mentioned may not arise again. 

The judgment is reversed, and the cause remanded for a new trial. 



In re T. A. McINTTRB & CO. 
(Circuit Court of Appeals, Second Circuit. December 7. 1909.) 

No. 92. 

1. Bankbtjptcy (i 340*) — Pboof op Claim — Stockbbokees — Shaees Pur- 

CHASED ON MaRGIN — EVIDENCE. 

Where banlirupts, who were stockbrokers, on April 15, 1907, purchased 
100 shares of certain stoclc for claimant, on which he had paid margin 
amountlng to $5,050.05, the fact that thelr books showed that on July 5, 
1909, they received 8,465 shares of such stock and delivered 8,460 shares, 
was insufficient to establlsh that the brokers on that day converted clalm- 
ant's stock, so as to entltle hlm to recover the total amount of hls mar- 
gins, Instead of the amount of a crédit balance on the sale of the stock. 

[Ed. Note. — ^Por other cases, see Bankruptcy, Cent Dlg. § 527; Dec. 
Dig. § 340.*] 

2. Bankbuptct (§ 458*) — Claucs— Peoop of Claim— Prima Facie Evidence— 

BUBDEN OF PEOOF. 

Where claimant before a référée in bankruptcy did not stand on his 
proof of clalm and Inslst that the burden of proof was on the objectors, 
but ofCered évidence which was insufiBcient to establish the allégations In 
hls proof of clalm, he could not thereafter on appeal use such allégations 
to support the deficiencles of hls testlmony, under the rule that, though 
proof of claim has probatlve force, It cannot be regarded as self-provlng, 
unless so relied on. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 018; Dec. 
Dlg. § 458.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of T. A. Mcintyrè & Co., bankrupts. Application of 
David A. Niven for the allowance of a claim for margins amounting 
to $5,050.05. From an order allowing the claim to the extent of only 
$1,350.87, affirmed by the District Court, claimant appeals. Affirmed. 

«For other cases see same toptc & § numbeb in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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Prior to April 24, 1908, the bankrupts were stockholders doliig business in 
the city of New York. On April 16, 1907, tlie claimant, Niven. purcliased 
through them on margin 100 shares of the Distlllers Securities Corporation at 
$70 per share. Tlie margin required was paid at the time of the purchase, 
und addltlonal margin payments were subsequently made. The total amount 
paid as margin was $5,050.05. 

The brokers failed on April 24, 1908, and at that tlme the balance due up- 
on the purchase price of said shares was $1,899.13. This balance was not 
paid, and the account of the claimant was closed by the sale of said shares at 
the market price then exlsting. This left a crédit balance due the claimant 
of $1,350.87. The claimant never at any time tenderéd to the brokers the 
balance due upon the purchase price of said shares and demanded them. 

The claimant presented a demand against the bankrupts' estate for said 
sum of $5,050.05 paid as marglns, alleging, in substance, in his proof of cliiim, 
that he had the right to rescind the contract between himself and the brokers 
and recover the margins paid by reaison of thelr conversion of the said shares 
on July 5, 1907. 

The claimant, without objection, went forward before the référée and offier- 
ed to support his clalm by the books of the brokers. The only évidence, how- 
ever, presented to establish the fact of conversion, was the testimpny of a wit- 
ness that the brokers' stock record book showed that on July 5, 1909, they re- 
celved 8,465 shares of Dlstillers stock ànd delivered 8,460 shares. There was 
no testimony upon the question whether upon that day the brokers had other 
shares of said stock pledged with or in the name of other persons. 

The référée allowed the claim of the appellant to the estent of said crédit 
balance of $1,350.87, and jio more. The action -of the référée was affirmed by 
the District Court, and the claimant appealed. 

Merrill & Rogers (A. L. Holbrook, of counsel), for appellant. 
Irving L. Ernst and D. R. Cobb, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts_ as above). The 
bâsis of the claimant's demand is the conversion of his stock. The only 
évidence tending to establish a conversion is the entries in the stock 
record book ^howing that upon one particular day there was a différ- 
ence of only five shares between the receipts and deliveries of Distillers 
stock. .From this testimony the claimant seeks to draw the inference 
that on that day the brokers must hâve disposed of, and consequently 
hâve converted, his stock. 

But the testimony does not warrant the drawing of this inference. 
There is nothing to show that, if . the claimant had demanded his 
stock on the day in question, he would not hâve received it. The en- 
tries do not show necessarily that the brokers did- not hâve under their 
control sufficient shares ■ to make dèlivery. They may, in regular 
course of business, hâve parted with the possession of as many shares 
as they received, and yet hâve retained subject to their absolute con- 
trol in the possession of another sufficient stock to meet the claim- 
ant's demand. If they did this, there was no conversion. Lawrence 
v. Maxwell, 53 N. Y. 19 ; Horton v. Morgan, 19 N. Y. 170, 75 Am. 
Dec. 311; Douglas v. Carpenter, 17 App. Div. 329, 45 N. Y. Supp. 
319; Am. & Eng. Encyc. of Law (2d Ed.) § 1057; Jones on Pledges 
(2d Ed.) § 507. 

Upon the testimony regarding the book entries the claimant failed 
to establish his claim before the référée. He contends, however, that 
the allégations of his proof of daim constituted prima facie evid?nr<s 
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of conversion, and that the burden was upon those objecting to his 
claim to show that the bankrupts at ail times had the shares or their 
équivalent in their possession or under their control. Concededly this 
was not affirmatively shown, and, consequently, he urges that his claim 
must stand as established. 

It is undoubtedly true that a sworn proof of daim has probative 
force. It is prima facie évidence of its allégations even when objected 
to. In the récent case of Whitney v. Dresser, 200 U. S. 532, 535, 36 
Sup. Ct. 316, 317, 50 h. Ed. 584, Mr. Justice Holmes, said : 

"The words of the statute suggest, if they do not distiiictly Import, that the 
objector is to go forward, and thns that the formai proof is évidence even when 
put in issue. The words are: 'Objections to claims shall be lieard and deter- 
mined as soon,' etc. Section 57f [Aet ,Tuly 1, 1898, c. 541, 30 Stat. 560 (U. S. 
Comp. St. 1901, p. 3443)]. It is the objection, not the claim, which is polnted 
ont for hearlng and détermination. This indicates that the claim is regarded as 
having a certain standing already establislied by the oath. * * * We be- 
lleve that the understanding of the profession, the words of the act and con- 
venient and just administration ail are on the slde of treating a sworn proof 
of claim as some évidence even when it is denied." 

There would, therefore, be much force in the claimant's contention, 
if he had taken the same position before the référée. He might prop- 
erly hâve stood upon his proof of claim, and hâve insisted that the 
objectors should go forward. But he did not do so. He ofîered to 
establish the allégations of his proof of claim by the entries in the 
stock record book, and contended that the inference to be drawn there- 
from supported the charge of conversion. Having thus attempted to 
establish the allégations in his proof of claim, he cannot be permitted 
to use those very allégations to supply the deficiencies in his testimony. 
A proof of claim may hâve some probative force; but it certainly 
should not be regarded as self-proving, unless relied upon. 

The décision of the District Court is affirmed, with costs. 



In re GREGORY et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1009.) 

No. 75. 

Bankeuptcy (§ 143*) — Assets — Stock Exciiange Seat — Procekds or Closed 
Trade. 

Where, on the banlîruptcy of a member of a stock exehange, his seat 
is sold and bis transactions on the floor closed ont under its rules, the 
proceeds of both pass to the member's trustée in bankruptcy, subjeet, 
however, to the rules of the Exchange that they should be appropriated, 
flrst, to the payment of the member's indebtedness to the exchange, sec- 
ond, to claims arising against him out of the transactions on the floor of 
the exchange, and, third, loans from members, as against his gênerai 
creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 202: Dec 
Dig. i 143.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 



•Por other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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■ In- the matter of Howard Gregory, and others, individually, etc., 
bankrupts. Pétition of the Consolidated Stock Exchange of New 
York tô revise an order of the District Court confirming an order of 
the référée in bankruptcy directing petitioner, its agents, etc., to pay 
over to the trustées certain moneys held by the chairman of pétition- 
er's clearing committee. Reversed- 

Sullivan & Cromwell • (Royall Victor and George H. Stover, of 
counsel), for petitioner. 

Robert G. Perry, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. One of the bankrupts was a member of the 
Consolidated Stock Exchange of New York, under whose rules, be- 
cause of his insolvency, his seat was sold for $850 and certain of his 
stock transactions on the floor of the Exchange were closed ont at a 
profit of $315.48. Thèse sums by the rules of the Exchange are to 
be appropriated to the payment of his indebtedness as a member of 
the Exchange in the following order: Indebtedness to the Exchange, 
$134.50; claims arising against him out of transactions on the floor 
of the Exchange, $511.86; loart from a member of the Exchange, 
$2,000. The trustée admitsthat under the case of Hyde v. Woods, 
94 U. S. 523, 24 L,. Ed. 264, the proceeds of the seat cannot be reached 
by him, but he claims the moneys in the hands of the chairman of the 
clearing committee resulting from the closing out of the bankrupt's 
floor transactions. The District Jtidge, without expressing any opin- 
ion himself, has so ordered in déférence to the décision of the state 
court in Cohen v. Budd, 52 Mise. Rep. 217, 103 N. Y. Supp. 45, af- 
firmed 117 App. Div. 922, 102 N. Y. Supp. 1133. 

The rationale of the décision in Hyde v. Woods, supra, is that the 
purchase of a seat — that is, of a license to do business as a member of 
an Exchange — is subject to the rules of the Exchange; e. g., that in 
case of the purchaser's insolvency its proceeds should be first applied 
to the payment of his Exchange creditors, to the exclusion of his cred- 
itors outside of the Exchange. This is a quality which alvvays inheres 
to his seat or license, though it passes as his property under the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]), • 

If the exercise of this license, viz., the purchase and sale of stocks 
from and to members of the Exchange, resembles the ownership of 
the license, then the profits on stock transactions should also pass to 
the trustée, subject to the rules of the Exchange. We see no such dif- 
férence between the seat and profits from stock transactions as to re- 
quire a différent disposition of the latter from the former. Doubtless 
they both pass to the trustée in bankruptcy under section 70 (5) of 
the act, because the bankrupt could hâve transferred them. But he 
could not hâve transferred them, nor could they bave been reached 
by exécution, except subject to the claims of creditor members of the 
Exchange. 

In Ex parte Saffery, 4 Ch. Div. 555 (1876), the Court of Appeals 
ordered the officiai assignées of the London Stock Exchange to pay 
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over to the trustée in bankruptcy £5,000 which the bankrupt had paid 
them out of his g-eneral estate for the purpose of settling with his 
Stock Exchange creditors. James, L. J., speaking for the court, held 
that thîs act of the bankrupt was a cessio bonorum in fraud of the act, 
because it was a voluntary assignaient of a part of the bankrupt's gên- 
erai estate for the benefit of a spécial class of creditors, as distinguish- 
ed from his creditors generally. The décision was affirmed in the 
House of Lords. Tomkins v. Saffery. 3 App. Cas. 213 (1877). 

On the other hand, in Ex parte Grant, L. R. 13 Chan. Div. 667 
(1880), the Court of Appeals refused to order the officiai assignées of 
the same Exchange, in whose hands were certain crédits like those 
under Considération, to pay them over to the trustée in bankruptcy 
of the member. James, L. J., who had previously delivered the opin- 
ion of the court in Ex parte Saffery, thought the officiai assignées held 
thèse crédits in their own right, and that the trustee's action, if any, 
must be against the persons who had paid the money to them. Bag- 
gally and Cotton, L. JJ., thought the moneys in the hands of the of- 
ficiai assignées were not assets of the bankrupt at ail, but an artificial 
fund created by virtue of certain rules of the Exchange. Thèse two 
décisions seem to us entirely consistent, and they must hâve been in- 
tended by James, L. J., who decided them both in the Court of Ap- 
peals, to be consistent. The transfer in the first case was held invalid 
because it was a voluntary act of the bankrupt, whereas the crédits in 
the second case were held to be properly applied by the officers of the 
Exchange in accordance with the rules of the Exchange, of which 
he was a member when the crédits accrued. Whether the reasons 
given in Ex parte Grant are clear and satisfactory, or not, the déci- 
sion rests fundamentally on the ground that the rules of the Stock 
Exchange are valid and not in fraud of the bankrupt act. 

We think the reasoning of the Suprême Court in Hyde v. Woods, 
supra, and Page v. Edmunds, 187 U. S. 596, 23 Sup. Ct. 300, 47 L. 
Ed. 318, as to a seat in such an Exchange, more satisfactory, and that 
it applies equally to crédits accruing from transactions of the bank- 
rupt on the floor of the Exchange closed out under the rule. If the 
rules take the estate of the Exchange member out of the bankruptcy 
act, as the court held in the case of Cohen v. Budd, supra, they are 
clearly invalid ; but in our opinion they do not. They simply pass with 
the estate of the bankrupt for administration under that act. 

As it is manifest that nothing will be left under the rules in this 
case to go to the trustée, the order is reversed. 
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, THE TORONTO, 
(Clrcnlt Court of Appeals, Second Circuit December 7, 1909.) 

No. 65. 



1. Shiepino (J 132*) — Delat— Stat at Intebmbdiate Pobt— Négligence. 

Where a steamer's call.at an Intermedlate port flurlng seven voyages 
made the prevlous year had averaged Sb/, days, a stay on a subséquent 
voyage extendlng to 11 days, Including 2 Sundays, a hoUday, and 1% daya 
of rain, was not négligence per se. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dig. J 132.*] 

2. Shipping (§ 117*) — Delivert— Birx of Lading. 

Where a bill of lading for the shipment of onlons called for dellvery at 
New York, a tender of dellvery at Hoboken, In the port of New York, was 
Insufflclent 

[Ed. Note. — For other cases, see Shlpplng, Cent Dlg. | 429; Dec. Dlg. 
{ 117.*] 

8. Shipping (§ 141*) — Birxs or Lading— Exemptions— Négligence. 

Exemptions In bllls of lading are not construed to cover the négligence 
or default of the carrier, unless It is expressly stlpulated for. 

[Ed. Note.^— For other cases, see Shipping, Cent Dig. § 497; Dec. Dlg. 
J 141.*] 
4. Shipping (§ 141:*) — piLts or Lading— Dkliveby— Exemptions— Stbikes. 

■Vyhere a bill of lading exempt«d a carrier from delay oceasioned by 
Btrlkes ,6r stoppage of labor "froin whatever cause," and on the arrivai of 
the ship delivéry_ was delayed by a gênerai longshoreman's strilie, whlch 
prevented prompi dellvery, whlch had been In progress for a month be- 
fore arrivai, and continued after she was discharged, with whlch strlke 
the carrier had nothing to do, it was entltled to the beneflt of the exemp- 
tion. 

[Ed. Note.— For other casés, see Shlpplng, Cent Dig. | 497; Dea Dig. 
I 141.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel of William N. White and another against the 
steamship Toronto and Thomas Wilson's Sons & Co., Limited, claim- 
ants or owners, to determinp damages for the détérioration of a ship- 
ment of onions, due to the delay in delivery. Judgment for respondent, 
and libelants appeal. Affirmed. 

For opinion below, see 168 Fed. 386. 

Charles Caldwell, for appellants. 

Wing, Putriam & Burlingham (Charles C. Burlingham and Jonathan 
H. Holmes, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The onions were delivered in a damaged 
condition, and we shall assume that this was due to delay in delivery, 
as the libel allèges. The bill of lading is an exécrable document, 
owing to the multitude of exceptions it contains, many of them unrea- 
sonable and under our law invalid, the small type in which it is printed, 
the length of the lines, and the lack of any paragraphing to help the 

*ror other caseg sea wune tapie & S znniratB in Dec. ft Am. Diga. 1907 to date, ft Rep'r ladexei 
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eye. Still it is the contract of carriage and to be enforced, whether 
the libelants read it or not, except as to provisions contrary to public 
policy or our law. It is dated Hull, May 11, 1907, and receipts for 
4,000 bags of onions in apparent good order and condition, to be de- 
livered in like good order at the port of Boston, the consignée to hâve 
the option of delivery in New York on giving notice before the steam- 
er's arrivai at Boston. It contains the following provisions : 

" * * * But nothing in this bill of ladlng (whether written or printed) is 
to be read as an engagement that the said carriage shall be performed directly 
or without delays ; the ship is to be at liberty either before or after proceed- 
ing towards the port of delivery of the said goods, to proceed to or to return to 
and stay at any ports or places whatsoever (although in a contrary direction 
to or eut of or beyond the route to the said port of delivery) once or oftener 
in any order, baclivrards or forwards, for loading or discharglng cargo, pas- 
sengers, coals, or stores, or for any purpose whatsoever, whether in relation 
to her homeward voyage, or to her outvvard voyage, or to an intermediate 
voyage and ail such ports, places and sailings shall be deenied included withln 
the intended voyage of the said goods." 

" * * « Restraints of princes, rulers and i)eople, vermin, jettison, bar- 
ratry, riots, strilies, tumults, lockouts, stoppage of labor from whatever cause, 
and conséquent delays and loss or damage by force or otherwise. • * * " 

The libelants availed themselves of the option in the bill of lading 
and ordered the onions to be delivered in New York, where a gênerai 
strike of longshoremen then prevailed. The steamer arrived at Boston 
May 25th, and after loading 550 tons and discharging 867 tons of 
cargo sailed thence for New York June 5th. It is claimed that the 
steamer should not hâve stayed at Boston more than three days. The 
proof shows that in 1906 she made seven voyages to Boston, her aver- 
age stay being five and five-sevenths days, practically six days. We can- 
not say that a stay of eleven days per se shows négligence. They 
included two Sundays, one holiday and a day and a half of rain, four 
and a half days in ail on which no work was done. Whether six and 
a half days were too long for rigging cargo gear and discharging and 
loading 1,417 tons of cargo dépends upon the number of holds into 
which cargo was loaded or from which it was discharged and in what 
order the holds had to be worked. Although the steamer had eight 
hatches, work was done only at Nos. 2, 3, 4, and 7, and not on the 
same days at those. In the face of the positive te.stimony that there 
was no unusual delay and the finding of the District Judge, we can- 
not say that there was, merely because less time was taken on other 
voyages as to which we hâve no particulars. It was certainly to the 
ship's interest to get away as soon as possible, unless earlier arrivai 
at New York would hâve given no grèater dispatch because of the 
labor troubles there, which we shall presently consider. 

The steamer on arrivai at New York June 6th, not being able ta 
get to her own pier, went, as she had a right to do under the bill of 
lading, to Hoboken, whëré by June llth, she discharged ail her cargo 
except the onions, which the libelants insisted must be delivered not 
only in the borough of Manhattan, but between Piers 48 and 53, North 
River, claimed by them to be the market for Egyptian onions. The 
claimant contends that delivery at Hoboken would be a delivery at the 
port of New York and a performance of the bill of lading, which, 
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howevér, câlkd; flot for the port of New York, tut for New York. 
The question is not important, because the claimant did deliver eventu- 
ally at Pier 50, New York, in accordàiice' Vvith the libelants' require- 
ment. The !ast question, therefore, is whether the delivery ought not 
to hâve been made there sooner. 

The claimant relies upon the exception, of strikes or stoppage of 
labor "from whatever cause." The libelants say that thèse last words 
are broad enough to include the claimant's own négligence, and there- 
fore the whole exception is void under the Harter act. Éven if this 
were so, the words' apply only to stoppage of labor, leaving strikes as 
an independent category. But on familiar principles exemptions con- 
tained in bills of lading are never construed to cover the négligence 
or default of the carrier unless that is expressly stipulated for. We 
do not think the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 
[U. S. Conip.St. 1901, p. 2946]) has any application at ail. 

There is no doubt that there was throughout the port of New York 
a gênerai strike of longshoremen for higher wages, which lasted from 
about May 6th tO June 17th, that it caused a great congestion of trans- 
atlantic f reight, ànd prevented the claimant from delivery in ordinary 
course after the Toronto arrived there. It is true that by conceding what 
the strikers demanded the claimant could hâve had ail the labor it needed 
and could hâve delivered the onions much sooner. But this can be 
said of every strike, and so the exception be made valueless. While it 
would no doubt not cover a strike or stoppage of labor caused by or 
promoted by the carrier, we do not think we hâve a right to apply or 
refuse to apply it accordingly as we find the demand of the strikers 
reasonable or unreasonable. We feej bound to give it effect. There 
was a strike and stoppage of labor, ultimately unsuccessful, which did 
prevent prompt delivery, and the claimant is entitled to the benefit of 
the exception, 

The decree is affirmed. 



In re OAKLAND LUMBER 00. 
(Circuit Court of Appeals, Second Circuit December 14, 1909.J 

No. 60. 

1. Bankhuptct (S 444*)— Review— Appointment of Receiver— Recobd. 

On a pétition to review an order denylng an application to vacate an 
©rder appolnting a receiver of an alleged bankrupt, tlie Circuit Court of 
Appeals cannot conslder as facte statements In the brief of the peti- 
tlonlng credltors, unsùpported by the record, since, If the appeal book did 
not State the facts, It should hâve been amended on motion. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 444.*] 

2. Bankruptoy (114*) — Beceivees — Appointment — "Absolutelt Neces- 

8ARÏ." 

Bankr. Act July 1, 1898, c. 541, i 2, subd. S, 30 Stat. 545 (TJ. S. Comp. 
St. 1901, p. 3421), provides for the appointment of recel vers by courts of 
bankruptcy In case the court should find It "absolutely necessary" for the 
préservation of the assets, etc. Beld, that the words "absolutely neces- 

*For other caiM aee same tapie & i muubsb in Dec. & Am. DlgB. 1S07 to date, & Rep'r Indexes 
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eary," as so used, requlred clear, positive, and certain proof of necessity ; 
and hence, where a bankrupt's property was In the hands of an assignée 
for thie benefit of creditors, and it was not claimed tliat it was being dls- 
sipated or improvldently cared for, or that the assignée was not careful, 
prudent, or responsible, an ex parte order appointing a receiver was er- 
roneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. Il 164-166; 
Dec. Dig. § 114.* 

For other définitions, see Words and Phrases, vol. 1, p. 45.] 

Pétition to Review Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the Oakland Lumber Company, an alleged bank- 
rupt. On pétition of Albert H. Tuttle to review an order of the Dis- 
trict Court of the United States for the Eastern District of New York 
denying a motion to vacate an order appointing a receiver of the al- 
leged bankrupt. Reversed. 

Louis H. Strouse, for petitioner. 

Thomas C. Hughes, for petitioning creditors. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On February 16, 1909, certain alleged cred- 
itors of the Oakland Lumber Company, a domestic corporation, filed 
a pétition alleging as an act of bankruptcy that the said company 

"while insolvent and unable to pay its liabilities, made an assignment for the 
benefit of its creditors on the 4th day of Januarj', 1909, to Albert H. Tuttle." 

On the same day an additional pétition made by Patrick F. Cradock, 
one of the petitioning creditors, was presented to the District Judge 
asking for the appointment of a receiver. This pétition alleged that 
the assets of the Oakland Lumber Company 

"amount to the sum of $25,000 and «onsist of stock in trade, and outstanding 
aceounts, and that the liabilities of the said bankrupt exceed the sum of $25,- 
000. * * ♦ That it is necessary, in order to properly protect and préserve 
the assets of said alleged bankrupt, pending the adjudication upon said péti- 
tion and the élection and appointment of a trustée, that a receiver be ap- 
pointed." 

The pétition further states that the alleged bankrupt has outstand- 
ing aceounts and negotiable paper and orders for merchandise which 
should be collected and attended to. It will be observed that thèse 
papers contain no averment that the property of the lumber company 
was perishable or that it was being dissipated or improvidently cared 
for or that the assignée under the state law was not a careful, prudent 
and responsible person. In short there was nothing presented to the 
District Judge but the ordinary creditors' pétition supplemented by a 
statement of one of the petitioners that, in his judgment, a receiver 
was necessary. 

On thèse papers and without notice to the, bankrupt or the assignée, 
a receiver was appointed and the bankrupt was directed forthwith to 
deliver to the receiver ail its property in its possession or under its 
control. 

♦For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & RepT indexes 
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•V, , 

On the ISth of February the alleged bankrupt moved to vacate the 
order: appointing the reçeiver. Argument was heard on, this motion 
February 26th and on the 18th of March, 1909, it was denied. On the 
3d of March the Lumber Company filed an answer denying ail the 
material allégations and demahded a jury trial of the issues thus raised. 

The questions hère presented must be deterrnined upon the facts as 
they appear in the record. 

Maniféstly we are not at Hberty to consider as facts, statements 
made in the brief of the petitioning creditors which are unsupported 
by the record. If the appeal book did not state the facts a motion 
should hâve been made to amend it. 

The question, broadly stated, is this — Should the court bave vacated 
the ex parte order appointing the reçeiver? 

At the time this motion was made the questions presented by the 
creditors' pétition and the bankrupt's answer were undetermined and, 
so far as this record discloses, there was nothing to indicate that the 
assignée under the state law was not an honest, capable and responsible 
man in whose hands the property was entirely safe. 

The direct grant of authority for the appointment of receivers is 
found in section 2, subd. 3, of the act (Act July 1, 1898, c. 541, 30 
Stat. 545 [U. S. Comp. St. 1901, p. 3481]), and is as follows: Courts 
of bankruptcy are invested with jurisdiction to 

"appoint receivers or the marshals, upon application of parties in Interest, in 
case tlie courts shall fincl it aiisolutely necessary, for the préservation of the 
estâtes, to talfe charge of the property of hanl^rupts after the filing of the pé- 
tition and until it is dismissed or the trustée is qualifled." 

The power to, take from a man his property, without giving him an 
opportunity tO' be heard, is both arbitrary and drastic and should not be 
exercised except in the clearest cases. Congress recognized the neces- 
sity for caution by limiting the appointment of receivers to cases where 
it is "absolutely necessary" for the préservation of the estate. In other 
words the reason for such an interférence with the rights of property 
must be clear, positive and certain. Of course cases frequently arise 
where this remedy may be necessary — cases where there is reason to 
believe that the property may be stolen or secreted or turned over to 
favored creditors. But fraud cannot be presumed, neither can danger 
to the property be predicated of acts which are honest and lawful. It 
cannot be presumed that an assignée under a state law intends to 
plunder the fund he is appointed tb administer. Unless something be 
shown to the contrary the prësumption is persuasive that during the 
interval between the filing of the pétition and the appointment of a 
trustée, the property will be entirely safe in the hands of the assignée 
especially if he be enjoined from disposing of it pendente lite. We are 
informed that it has grown into a well established custom for the at- 
torney for, the petitioning creditors, when he files his pétition, to apply 
at the same time for the appointment of a reçeiver and that the applica- 
tion is usually granted. If such a practice exists we see nothing in 
the law to warrant it. It seems to us that the rule which obtains in 
ail other jurisdictions where receivers are appointed is equally appli- 
cable to courts of bankruptcy and that in no case should a remedy so 
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far reaching in its effects be resorted to except upon clear and con- 
vincing proof . Cases hâve not infrequently corne within the observa- 
tion of the court where after a receiver was appointed the petitioning 
creditors were unable to establish their own status or to prove an act 
of bankruptcy and the pétition was dismissed, leaving the court with a 
receiver on its hands with no proceeding in esse and no funds with 
which to pay him and the expansés incurred by him. Again the ap- 
pointment of a receiver créâtes an additional officiai to be paid from 
the estate. 

Nothing contributed so much to bring about the repeal of the act of 
1867 (Act March 2, 1867, c. 176, 14 Stat. 567) as the large expense of 
administration, the small estâtes being entirely absorbed in fées. The 
more economical the administra:tion of the présent act the longer will 
it continue as an important adjunct to trade and commerce. 

Ail thèse reasons combine in requiring that the power to appoint re- 
ceivers should be exercised not as a matter of course but cautiously, 
circumspecdy and always upon proof that the appointment is "abso- 
lutely necessary." 

The question hère presented was, upon facts substantially identical, 
decided by this court in Re Spalding, in May, 1905. As the opinion 
was delivered orally and bas not been reported, we quote it at length : 

"The fundamental error in the argument far the receiver and of the learned 
court below seems to be that both regard it as i)roper that a receiver should 
be appointed, practically as a matter of course, in every case where a péti- 
tion in banlîruptcy is flled. That is not the law and it Is not good sensé. 

"The court has jurisdiction under the statute to appoint receivers only 
when it shall find it absolutely necessary for the préservation of estâtes. 
The pétition upon which this receivership was granted not only fails to show 
that it was absolutely necessary, but shows affirmatively that it was absolute- 
ly unnecessary, as it shows the property to hâve been în the custody of a re- 
ceiver appointed by the Suprême Court of the state of New York, and there 
is nothing in the record to show that the state court receiver is not an en- 
tirely proper and compétent person to préserve the assets. What could the 
fédéral receiver do under such circumstances? He has not title to any prop- 
erty. He is a mère custodian. He could not take the assets from the state 
court receiver. The bankruptcy court could not make any such order and 
the assets could only be taken from the state court receiver by an application 
in the state court itself. 

"Furthermore, this appointment of receivers as of course is a great injus- 
tice to the bankrupt in the event that the pétition is not followed by adjudi- 
cation. And It is wasteful and au unnecessary expense to the estate in the 
event that there is an adjudication. 

"The papers on this application are wholly inadéquate. The order Is re- 
versed with instructions to vacate the receivership." 

To the same effect are In re Rosenthal (D. C.) 144 Fed. 548 ; Collier 
on Bankruptcy (7th Ed.) 29; Beach on Receivers, § 134, 140-142; 
Am. & Eng. Enc. of Law, vol. 23, 1011. 

The order of the District Court is reversed with costs. 
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TJNITED STATES V. INTERNATIONAL & G. N. R. OO. 

(Circuit Court of Appeals, Plfth Circuit Deeember 21, 1909.) 

No. 1,803. 

Commerce (| 27*) — Intebstate Commebce — Safett Appliance Act— Penai- 

TIES. 

Under the safety appliance act (Act March 2, 1893, c. 196, 2T Stat. 531 
[U. S. Conip. St. 1901, p. 3174]), requirlng ail cars used in Interstate traf- 
flc to be equipped with automatic couplers, as amended by Act March 3, 
1903, c. 976, 32 Stat. 943 (TJ. S. Comp. St. Supp. 1909, p. 1143), extendlng 
the act to ail cars used In Interstate commerce and aU cars used in con- 
nection therewith, a carrier of Interstate commerce over an Interstate 
railway Is llable for penalty as to ail cars and trains operated on such 
rallway, though the defectlve car is being hauled from one point to an- 
other In the same state, provided that It Is part of a train engaged in 
Interstate traffie. 

[Ed. Note. — For other cases, see Commerce, Dec. I>ig. § 27.*] 

In Error to the District Court of the United States for the North- 
ern District of Texas. 

Action by the United States agâinst the International & Great North- 
ern Railroad Company. Judgment for défendant, and the United 
States bring error. Reversed. 

The following is the pétition : 

"Your petltioners, the United States of America, appearing by William H. 
Atwell, their attorney for the Northern district of Texas, represent that thia 
action is brought upon the suggestion of the Attorney General of the United 
States, at the request of the Interstate Commerce Commission, and upon in- 
formation furnished by sald Commission, and complain of the International 
& Great Northern Railroad Company, a corporation organized and exlstlng 
ander and by vlrtue of the laws of the state of Texas, and havlng an oflSee in 
the City of Ft. Worth, Tarrant county, and state of Texas, with A. W. Mon- 
tagne as Its agent in charge thereof. 

"PlalntlfCs represent that the défendant is a common carrier engaged in 
Interstate commerce by railroad among the several states and terrltorles of 
the United States, and particularly the states of Texas, Louislana, and Arlsan- 
«as, and that the défendant was so engaged at the tlme of the happening of 
the matters herelnafter detalled. 

"Plalntlffs allège that In violation of the act of Ctongress Isnown as the 
'Safety Appliance Act,' approved March 2, 1893, as amended by an act ap- 
proved April 1, 1896, and as amended by an act approved March 2, 1903, the 
said défendant, on or about February 18, 1907, hauled on its Une of railroad 
one car, to wlt, C, O. & G. No. 11217, sald car belng one that was regularly 
used In the movement and carrylng of Interstate trafflc, but which at the time 
of said violation being loaded with cotton consigned to points within the 
state of Texas, but that the defendant's sald Une of railroad over whlch sald 
car was to be hauled, and was in fact hauled on sald date, is a part of a 
through highway over which Interstate trafflc is being continually hauled, 
and was in fact at that time belng hauled from one state in the United States 
to another state In the United States, to wlt, from the state of Texas to the 
states of Louislana and Arkansas. 

"Plaintiffs further allège that said car on sald date was part of a train 
which carried Interstate trafiic, to wlt, packing house products, consigned 
from Denver, In the state of Colorado, to Houston, in the state of Texas, in 
car A. II. T., refrigerator, No. 8773. 

•For other cases see same topic & § number in Dec & Am. Digs. 1907 to date, & Rep'r Inaexes 
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"Plaintiffs allège that on the said date the défendant hauled said car with 
the said traffic and ïreight thereon and therein over Its Une of railroad fron» 
Ft. Worth, in the state of Texas, in a southerly direction and within tlie ju- 
risdiction of this court, to wlt, In Tarrant eounty, state of Texas, vvUen the 
c'oupling and uncoupling apparatus on the 'A' end of said car was out of re- 
pair and inoi)erative in this, namely, the top devis to the chain Connecting 
the loelc-pin or locls-block to the coupling lever beiug missing on said end 
of said car, thus necessltating a man or men going between the ends of the 
cars to couple and uncouple them, and when said car was not equipped with 
couplera coupling automatically by impact, and which eould be uncoupled 
without the necessity of a man or men going between the ends of the cars,. 
as required by section 2 of the safety appllance act, as amended by section 1 
of the act of March 2, 1903. 

"Plaintiffs allège that by reason of the violation of the said act of Con- 
gress aforesaid the défendant became llable to thèse plaintiffs in the pénal 
sum of onè hundred dollars. 

"Wherefore, premises considered, plaintiffs pray that the défendant be 
clted in terms of law, that upon final hearing hereof they hâve judgment for 
the said sum of one hundred dollars, and ail costs of this suit, and for such 
other relief as they may be entitled to under the law." 

The défendant demurred to the pétition, and assigned as grounds: 

"(1) It demurs to the pétition flled m this cause, and says the allégations 
therein contained show no cause or right of action against this défendant. 

"(2) It specially excepts to said pétition, and says the same falls to shovr 
any cause of action in this: 

"(A) It appears from the allégations of said pétition that the car contaiu- 
ing the alleged defects was not at the time that same is alleged to bave been 
out of order, engaged in moving Interstate traffic, but was at said tlme moved 
from one point in Texas to another point in Texas. 

"(B) Said pétition does not show that said car at the time the alleged de- 
fects were found was engaged in moving Interstate traffic. 

"(C) No allégations are made which show any state of facts making this 
défendant llable by reason of any law to the United States." 

The Circuit Court sustained the demurrer, and the judgment is as- 
signed as error. 

Wm. H. Atwell, U. S. Atty., and Luther M. Walter and Philip J. 
Doherty, Sp. Asst. U. S. Attys. 

Geo. Thompson and J. H. Barwise, Jr. (M. A. Spoonts, on the brief), 
for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). The 
pétition allèges that the défendant in error is a common carrier en- 
gaged in interstate commerce between the several states and territories 
of the United States; that its line of railroad is a part of a through 
highway over which interstate traffic is being continually hauled ; that 
on a named day it hauled a certain car, No. 11317, loaded with cot- 
ton, consigned from one point in the state of Texas to another point 
in the same state; that this car was hauled in a train one car of which 
contained interstate traffic; and that at the same time said car No. 
11317 had its coupling and uncoupling apparatus in such defective con- 
dition as to require the présence of an employé between the ends of the 
car and the one to which it was attached in order to uncouple them. 
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The trial court sustained a demurrer to the pétition, and, the plaintiff 
dèclining to amend, dismissed the cause. 

We are of opinion that the pétition copied in the statement of the 
case States a good cause of action under the safety appliance act of 
Congress of March 2, 1893 (27 Stat. 531, c. 196 [U. S. Comp. St. 
1901, p. 3174]), as amended March 2, 1903. The effect of the amend- 
ment is to apply the provisions and requirements of the act to ail cars 
used on any railroad engaged in interstate commerce and to ail other 
cars used in connection therewith. Act March 2, 1903, c. 976, 32 Stat. 
943 (U. S. Comp. St. Supp. 1909, p. 1143). If it is so used, it makes no 
différence if the defective car was empty, or how it was loaded at the 
time. The act, as amended, applies to ail cars and trains operated by 
a railroad carrier of interstate commerce over an interstate railway, ir- 
respective of whether the defective car is being hauled from one point 
to another in the same state or not ; it being part of a train engaged 
in interstate traffic. Wabash R. Co. v. United States, 168 Fed. 1, 93 
C. C. A. 393; Pacific Coast Ry. Co. v. United States (C. C. A.) 173 
Fed. 448 ; Johnson v. ' Southern Pacific Company, 196 U. S. 1, 25 
Sup. Ct. 158, 49 L. Ed. 363. 

The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to overrule the demurrer. 



KLEIN V. POWELL et al. 
(Circuit Court of Appeals, Tliird Circuit. November 29, 1909.) 

No. 37. 

BANKBUPTOT (§ 408*) DISCHA.RGE — OBJECTIONS— COKCEALMEST OF ASSETS— 

"KnowiNgly and Fbaudulently." 

Bankr. Act July 1, 1898, c. 541, § 14b, 30 Stat. 550 (U. S. Oomp. St. 
1901, p. 3427), ^provides tliat a bankrupt sliall be discliarged unless he lias 
committed an offense punisliahle by loiprisonment, ànd section 29b dé- 
clares that a person shall be punished by imprisonment on conviction 
of having "knowingly and fJ-auflulently" concealed wljile a bankrupt, or 
after bis discharge, property belonging to bis estate. Held, that the 
words "knowingly and fraudulently," as so used, must hâve their natural 
signiflcance: in , consldering a Charge' of concealment in opposition to a 
discharge, and hence, wheî'e the bankrupt received .$85.10 as the unearued 
part of certain Insurance premiums on lapsed policies, and he used the 
same to pay rent after his counsel, who was also counsel for the cred- 
itors, had advised him that the money belonged either to an insurance 
Society or to his wife, he did not "knowingly or fraudulently" conceal 
property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 735; Dec. Dig. 
§ 408.» 

For other définitions, see Words and Phrases, vol. 5, pp. 3937-3939; 
vol. 3, pp. 2955-2957.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania, in Bankruptcy. 
Application by John F. Klein, bankrupt, for discharge, to which W. 

*For other cases see same topic & | number in Dec. & Am. Digs. 1907 to daté, & Rep'r Indexes 
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J. Powell and another filed objections. From an order sustaining the 
objections, the bankrupt appeals. Reversed, with instructions. 

L. C. Barton, for appellant. 
Charles A. Woods, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. On August 7, 1907, a creditors' pétition was 
filed against John F. Klein, the appellant, on which he was, on August 
24, 1907, adjudged a bankrupt. On January 28, 1908, he presented 
his pétition for a discharge, and the customary order was made return- 
able February 28, 1908. On this return day, a claim, which had been 
proved and allowed by the référée October 11, 1907, was assigned to 
Powell, the appellee, who thereafter, within the time allowed by the 
référée as a party in inte est, made several objections to the said dis- 
charge, ail of which thereafter were disallowed by the référée, except 
the fifth objection, which is, that the said John F. Klein concealed from 
his trustée the sum of $85.10, which he received on or about Decem- 
ber 31, 1907, proceeds from a policy of life Insurance or deposit for 
premium made thereon prior to bankruptcy. This objection was sus- 
tained by the référée in bankruptcy, as spécial master, in the follow- 
ing language : 

"It appears that on or about the date speçifled. the bankrupt reoeived from 
the insurance company the sum of $85.10, to which his trustée was clearly 
entitled, and that he used it for his own purposes In paylng a pressing bill 
for rent, in spite of the advlce of his counsel." 

Section 14b of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3427]), provides that the application 
of a bankrupt for a discharge shall be heard, with such proofs and 
pleas as may be made in opposition thereto by parties in interest, and 
that the applicant shall be discharged, unless he has (1) committed an 
offense punishable by imprisonment, as herein provided. This provi- 
sion is found in section 29b, as follows : 

"A person shall be punished by imprisonment * * • upon conviction 
of the offense of having knowingly and fraudulently concealed while a bank- 
rupt or after his discharge from his trustée any of the property belonging to 
his estate in bankruptcy." 

We hâve carefully examined the testimony contained in the record, 
and hâve failed to find any évidence that the money received from the 
insurance company by the bankrupt, was "knowingly and fraudulent- 
ly concealed by him." On the contrary, it appears that he had, long 
before his bankruptcy, borrowed from the insurance company the full 
amount loanable on his policies, and this $85.10 was the amount of two 
partial payments made on account of premiums on April 29, 1907 and 
on June 5, 1907, respectively, when he was given an extension until No- 
vember 28, 1907, after which, the balance due not having been paid, 
the policy lapsed. The policy was a tontine policy, payable at his deatlî 
to his wife, in case she survived him. It is doubtful from the testimo- 
ny whether, on account of the loans above referred to, the policy had 
any cash or surrender value. At ail events, the $85.10 does not appear 
to hâve been paid on this account, but as a return of the partial pay- 
174 F.— 41 
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mcitiit^dn ptemium, towhich the agent of the company did not think 
it entitleë lafter the lapse of the policy.. The controlling fact, howevér, 
appearing in the record, is the uncontradicted testimony of the coun- 
sel for the bankrupt, who was also counsel for the creditors and the 
trustée^ that the appellant consulted him in regard to this refund from 
the insurance society, and was told by said counsel that in his — 

"opinion, tJiismoDey belonged tp the Equitable Life Assurance Society, they 
having, an asslgnment of thèse policies. I told him this. I advised him not 
to use the money for this reàsôn, that we doubted the authorlty of the society 
to cancel Its policies, and If hé accepted this eheck, It would ratify the act, 
but I told him I thought the money was his wife's or that of the Assurance 
Society." 

There is no other testimony in regard to this payment, that in the 
leàst dtegree impugns the good faith of the appellant, or suggests 
fraudùlent concealmént from the trustée. Conceding that not every 
concealment which is sufficient to bar a discharge will resuit in an in- 
dictment and conviction, it is nevertheless true, that the words "know- 
ingly" '^nd "f raudulently" must hâve their natural significance given 
to them, when considering a charge of concealmént made in opposition 
to a discharge. It must at least appear, by a clear prépondérance of 
testimony, that the concealment chargèd was practiced knowingly and 
fraudulently. It is noticeable that, of the six reasons for refusing a 
dîscharge recited in section 14b, ail except the last two (which stand 
by themselves on a gro;Und that affecta the administration of the law) 
imply moral turpitude on the part of the bankrupt. 

For the reason stated, therefore, the bankrupt should hâve been 
discharged' by the court below, and the order refusing the discharge 
is hereby reversed, with instructions for the entry of an order dis- 
charging the bankrupt. 



In re IRWIN et al. 
(Circuit Court of Appeals, Thli-d Circuit. December 6, 1909.) 

No. 28. 

1. Bankeuptcy (I 400*)— Exemptions— Alx-owance. 

Under Banla-. Act July 1, 1898, c. 541, § 7, 30 Stat. 548 (U. S. Comp. St. 
1901, p. 3424), requirlng bankrupts to file with their pétition their re- 
spective Clalms for exemptions, exemptions, having been once allowed, 
could not be Increased after the bankrupts' discharge, within the limit 
allowed by the laws of the state, eut of assets subsequently dlscovered. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 400.*] 

2. Bankkcptcy (§ 446*)— Pétition to Supekintend and Revise— Scope or Re- 

VIEW. 

On a pétition In bankruptcy to superintend and revise, the appellate 
court can revIew only questions of law, and cannot dlsturb the trial 
court's flndlngs of fact. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 446.* 
Appeal and review in bankrui>tcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 



•For other casée see same toplc & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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3. Bankbuptcy (I 446*)— Attoenet's Fées— Allowance. 

An order of a bankruptcy court flnding that $100 was a reasonable at- 
torney's fee in each of tvro voluntary cases could not be reviewed on a 
pétition to superintend and revise. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 446.*] 

On Pétition for Revision of Proceedings of the District Court of 
the United States for the Western District of Pennsylvania, in Bank- 
ruptcy. 

In the matter of James S. Irwin and George B. Irwin, bankrupts. 
On pétition to superintend and revise certain orders increasing the 
bankrupt's exemption after discharge. Reversed. 

Charles A. Woods, for petitioners. 
Albert York Smith, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. James S. Irwin and George B. Irwin 
were partners in business. On January 14, 1908, they filed their vol- 
untary pétition in bankruptcy as a partnership and as individuals. 
The schedules showed that, exclusive of wearing apparel, the individ- 
iial assets of James amounted to $143, and of George to $95, only. 
They claimed thèse assets as property exempt from seizure in bank- 
ruptcy under the provisions of section 6 of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424]). 
That section gives to bankrupts the same exemptions as are allowed 
by the state law of their domicile. The law of Pennsylvania, the place 
of the Irwins' domicile, provides that any debtor, of the class to which 
the Irwins belonged, may hâve an exemption of "property to the value 
of three hundred dollars, exclusive of wearing apparel," and also that 
he may elect to retain his exemption, or any part thereof, "out of 
any bank notes, money, stocks, judgments or other indebtedness to 
such person." They received their discharge in bankruptcy on April 
23, 1908. In June, 1908, additional assets were discovered, from which 
the trustée in bankruptcy realized, for the individual estate of James 
$2,086.74, and for the individual estate of George $2,074.05. On De- 
cember 8, 1908, James and George each filed with the référée a péti- 
tion claiming a sufficient sum to make the total exemption to each 
of them the sum of $300. The référée refused to allow the additional 
exemptions prayed for. By an order in each case, the District Court 
reversed the référée, and allowed to James, in addition to his former 
exemption of $142, the sum of $158, and to George, in addition to his 
former exemption of $95, the sum of $205, Thèse orders are now 
before us on pétition to revise. 

It will be observed that the applications for the additional exemp- 
tions were made more than seven months after the applicants had re- 
ceived their discharge in bankruptcy and six months after the discovery 
of the additional assets. They were required by section 7 of the bank- 
ruptcy act to file, with their pétition to be adjudged bankrupt, their 
respective claims for exemptions. They did so. Subsequently, on 
April 23, 1908, they received their discharges. Each of them then 

•For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dep^rted from the jurisdiction of the court, without claim to any part 
of his assets ëxcejDt the exempted prpperty set forth in his schedules. 
While the rule allowing claims for exemptions to be amended is a 
libéral one, we think it ought not to be allowed after discharge in 
bankruptcy has been granted. In re Kean, 2 Hughes, 322, Ped. Cas. 
No. 7,630. In any event, an application to amend a claim for exemp- 
tion should be made within a reasonable time after discovering the 
facts vvhich will justify the amendment. The record of this case fails 
to show why the bankrupts, who discovered their additional assets in 
June, 1908, waited until the following December before applying for 
leave to amend their schedules. Our opinion is that the orders of the 
District Court, in so far as they increase the exemptions to the bank- 
rupts, should be reversed. 

The same orders also increased the fee allowed to the bankrupts" 
attorneys from $37.50 in each of the two cases, fixed by the order of 
the référée, to the sum of $100 in each case. Thèse increases are also 
before us for review. 

Section 64b provides that amongst the costs that may be paid out 
of a bankrupt's estate is one reasonable attorney's fee for the profes- 
sional services actually rendered to the bankrupt in voluntary cases. 
In this case no other fee had been allowed to any attorney for either 
of the bankrupts. In considering the services performed, the District 
Court had power to revievi^ the facts on which the référée had fixed the 
fee in each case at $37.50. It concluded that a reasonable fee in each 
case was $100. On the pétition to this court to revise, we can con- 
sider only questions of law. We are not at liberty to disturb the Dis- 
trict Court's findings on the facts. The orders of the District Court, 
so far as they relate to attorney's fées, will therefore be afïîrmed. 

Orders reversed as to bankrupts' exemptions, and affirmed as to 
attorney's fées. 



GOODMAN V. CURTIS. 

In re OOODMAN. 

(Circuit Court of Appeals, Fifth Circuit. November 9, 1909.) 

No. 1,889. 

1. Bankruptcy (§ 399*) — Right of Bankrtjpt to Exemptions— Waiver— 

Amendment of Soiibdules. 

A bankrupt rloes not lose his rlglit to daim the exemptions allowed him 
■^ by the laws of the state by his failure through the mistake of his attor- 
ney to specifically claim them lu his schedule, and, on application at any 
seasonahle time whlle the property remains in the hands of the trustée 
unaffected by adverse rights, should be permitted to amend his schedule 
in that respect as authorized by gênerai orders No. 11 (89 Fed. vil, 32 C. 
C. A. xiv). 

[Ed. Note, — For other cases, see Bankruptcy, Cent. Dig. § 669 ; Dec. 
Dig. § 399.*] 

2. Bankrtjptcy (§ 439*) — Revision of Pbocbedings— Scope op Remedy. 

The rlght of a bankrupt to ameiid his schedule to supply an omission 
through mistake to claim his exemptions is a valuable légal right, and 

^ «For other cases see same toplo & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the action of the district court in refusing the amendment may bé re- 
viewed I>v tlie Circuit Court of Appeals on pétition to revise under Bankr. 
Act July'l, 1898, c. 541, § 24b, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432). 

[Bd Note. — For other cases, see Bankruptcy, Dec. Dig. § 439.*] 

3. Bankruptcy (§ 399*) — Exemptions— Waiver of Kigut. 

The fact that a banl^rupt bas given notes in which be waived bis right 
to exemptions does not glve tbe bankruptcy court jurisdictiou to admin- 
ister his exempt property, nor affect his right to hâve tbe sanie set apart 
to lilm. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 399.*] 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Northern District of Alabama, in 
Bankruptcy. 

In the matter of J. Goodman, bankrupt. Pétition of bankrupt to re- 
vise an order of the District Court refusing him leave to amend his 
schedules. Reversed. 

The référée in bankruptcy in charge of the proceedings certified to 
the District Judge as f ollows : 

That on May 25, 1008, sald bankrupt filed his voluntary pétition in bank- 
ruptcy containing schedules of assets and liabilities. No référence was made 
In the pétition or schedules to a clalm of exemptions by the bankrupt except 
In the pétition, which was a prlnted one, and was in the approved form and 
cohtalned the statement that the bankrupt "is willing to surrender ail bis 
projjerty for the beneflt of his creditors except such as is exempt by law." An 
adjudication of bankruptcy was regularly made on the date of the filing of 
the pétition, and on June 24, 1909, a trustée was regularly appoînted for said 
bankrupt's estate. On ,Tuly 7, 1908, bankrupt filed a pétition asking for leave 
to amend bis pétition and schedules by filing a clalm of exemptions elaiming 
as exempt $1,000 worth of his assets, and this pétition was duly heard, évi- 
dence was taken, and an order made denying the pétition and refusing leave 
to amend. 

On the hearing of the pétition, bankrupt and J. D. Acuff, Esq., were each 
examiued as witnesses, and testified, in substance, that a few days before the 
pétition in bankruptcy was filed bankrupt employed Acuff, who was an attor- 
ney, to file a pétition in bankruptcy for him, stating to Acuff at the time that 
he desired to daim $1,000 worth of his property as exempt, and that Acuff 
advised bankrupt that it was not necessary that the clalm of exemptions 
Should be jm^de or filed at the time the pétition was filed, and that the proper 
practice was that the exemptions should be claimed after the appointment of 
a trustée; that the advice was given by Acuff in good faith and that bank- 
rupt relied on same ; that Acuff then prepared the pétition in bankruptcy and 
schedules accompanying the same, and on his advice bankrupt slgned them ; 
that bankrupt had always slnce the filing of the pétition expressed the inten- 
tion of elaiming his exemptions, and had always intended to claim them. 

This was ail the évidence offered on said hearing, except claims filed and 
allowed including notes for $1,100, In which bankrupt had waived his exenip- 
tio!!s and other nonwaiver claims. 

Tùe question presented On this revlew is whether a voluntary bankrupt by 
failius to file with his pétition and schedules a claim to such exemptions as 
he inay désire, as required by section 7 of the bankruptcy law (Act July 1, 
ISlîS. c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424]), waived his right to 
exemptions, notwithstanding he may hâve intended to claim exemptions and 
his omission to file the clalm was due to a mistake of his attorney. 

The District Judge approved and confirmed the ruling of the référée. 

•ï or other cases Eee same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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George Huddieston, for petitioner. 
J. J. Curtis, for respondent. 

Before FARDEE, Circuit Judge, and JONES and POSTER, Dis- 
trict Judges. 

FARDEE, Circuit Judge (after stating the facts as above) . By the 
second section of the bankruptcy act of 1898, the bankruptcy court is 
given jurisdiction, among other things, (11) "to détermine ail claims 
of bankrupts to their exemptions," and by the sixth section it is pro- 
vided : 

■ "Thls act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws In force at the tlme of the filing of the 
pétition in the state whereln they hâve had their domicile for the six months 
or the greater portion thereof Immediately precedlng the filing of the péti- 
tion.'' 

By the seventh section of the same act it is made the duty of the 
bankrupt, among other things, (8) to "prépare, make oath to, and file 
in court within ten days, unless f urther time is granted, after the ad- 
judication, if an involuntary bankrupt, and with the pétition, if a vol- 
untary bankrupt, a schedule of his property, showing * * * and a 
claim for such exemptions as he may be entitled to, ail in triplicate, one 
copy oî each for the clerk, one for the référée, and one for the trustée." 

By the forty-seventh section of the act it is made the duty of the 
trustée, among other things, to (11) "set apart the bankrupt's ex- 
emptions and report the items and estimated value thereof to the court 
as soon as practicable after their appointment." 

By the seventieth section of the act the trustée takes title as of date 
of the adjudication in bankruptcy, "except in so far as it is to property 
which is exempt." 

General order in bankruptcy No. 11 (89 Eed. vii, 33 C. C. A. xiv) 
is as follo\ys: 

"The court may allow amendments to the pétition and schedules on appli- 
cation of the petitioner. Amendments shall be printed or written, signed and 
verified, like original pétitions and schedules. If amendments are made to 
separate schedules, the same must be made sépara tely, with proper référen- 
ces, lu the application for leâve to amend, the petitioner shall state the 
cause of the error in the paper orlginally flled." 

Applying thèse provisions of the law, which so fully and carefully 
protect the bankrupt's exemptions, to the facts as given by the référée, 
we think it is clear that the bankrupt did not waive his right by f ailure 
to set forth in his schedules a claim for such exemptions as he was en- 
titled to. • 

This is the plain equity and we think also the clear law of the case. 
Certainly the bankrupt did not intend to waive his exemptions, nor did 
he at any time in terms waive them. The mère failure to claim them 
in the schedules, which are amendable by the equity practice in Gen- 
eral Order No. 11, ought not to be treated either as a légal or équi- 
table estoppel. See Burke v. Title & Trust Co., l35 Fed. 562, 67 C. 
C. A. 486, _and Remington on Bankruptcy, §§ 1063-1070, inclusive. 
In this particular case it seems that the failure to specifically claim the 
exemptions in the schedules arose from the fact that the attorney who 
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prepared the schedules for the bankrupt was ill informed as to the tex- 
tual provisions of section 70 of the bankruptcy law, and advised his cli- 
ent that the claim for exemptions should be made later when the trustée 
should be appointed. And, on this aspect of the case, see In re Fisher 
(D. C.) 143 Fed. 205, and In re Kaufmann (D. C.) 142 Fed. 898. In 
re Carley, 117 Fed. 130, 55 C. C. A. 146, decided by the Circuit Court 
of Appeals in the Third Circuit, is authority for the proposition that, 
where the right to amend in bankruptcy proceedings is a vakiable légal 
right, the action of the district judge in refusing the amendment may 
be revised in the Circuit Court of Appeals under section 34b of the 
bankruptcy act of 1898. This must be correct, because by said section 
24b our jurisdiction to revise is in equity. 

In this case the bankrupt did not waive his exemptions, and he had 
notwithstanding his omission to set forth his claim in the schedules a 
clear légal right to the exemptions allowed by the laws of the state of 
Alabama; and we think he had a légal right to prefer his claim in 
the bankruptcy proceedings at any seasonable time while the property 
remained in the hands of the trustée unaffected by adverse rights. 
Having this clear légal right, whether he asserted it by pétition or by 
proposed amendment to defective schedules is immaterial. As appears 
by the law above quoted, the trustée took no title to the exempt prop- 
erty ; and it was his duty to set the same àpart as soon as practicable. 
There is no contention, aside from the omission in the schedules, that 
the claim was not asserted seasonably ; in f act, réservation in the orig- 
inal pétition suggested the right. As to the effect the alleged waiver 
notes may hâve to defeat or afifect the bankrupt's rights, see Lockwood 
v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 U Ed. 1061. 

For thèse reasons, the judgment of the District Court and of the 
référée denying the bankrupt the right to so amend his schedules as to 
claim his exemptions under the laws of the state of Alabama are re- 
versed, and the petitioner is allowed to file his amendment to the sched- 
ules within a reasonable delay fixed by the court, the proceedings there- 
on to be according to law and in accordance with the views herein ex- 
pressed. 



MENGEL BOX CO. t. DUT.IN. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1909.) 

No. 2,993. 

Master and Servant (§ 218*)— Masteb's Liabilitt for Injury to Servant— 

ASSUMPTION OF RiSK. 

Plalntlff, a boy 18 years old, while operatiug a grooving machine In de- 
fendant's box factory, sUpped ou the floor, and his hand was eaught by 
the linlves and Injured. He had been working around the machine for a 
year, and operating it for two or three weeks. While of low mentality, 
he testifled that he knew the floor was slippery, and that if he slipped his 
hand was likely to corne in contact with the knives and be injured. Hvld, 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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thitt the injury resulted from ^ xisk whieh he appreciated aiid assumed, 
and that défendant was not liable theref or. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 603, 
604, 608 ; Dec. Dig. § 218.* 

Assuniptlon of rlsk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by Will J. Dulin, by bis next friend, against the Mengel Box 
Company. Judgment for plaintiflf, and défendant brings error. Re- 
versed. , 

Millard F. Watts, William M. Williams, Tyson S. Dines, and Wil- 
liam R. Gentry, for plaintifif in error. 

Albert C. Davis and Chester H. Krum, for défendant in error. 

_Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. On the 26th day of August, 1907, 
Will J. Dulin was in the employ of the Box Company and engaged in 
operating a grôoving machine in its factory at St. Louis, Mo. The 
machine was used to eut grooves in tqbacco boxes for the internai rev- 
enue stamp. On the day mentione4 Dulin, while pushing a box against 
the knives in the grôoving machine, sHpped on the floor where he was 
standing, and by reason of bis slipping his hand was caught and in- 
jured by the machine. He brought suit against the Box Company, by 
his next friend, to recover damages for the injury thus received. The 
only groùrid bf négligence specified in his pétition was the putting of 
Dulin to the work of operating said machine without instructions or 
caution which would enable him to comprehend and appreciate the dan- 
gers of operating the same. It was also alleged that Dulin, was of low 
mentality, of which the Box Company had been advised prior to the 
date oï the injury. Dùlin recovered a judgment in the court below. 

At tbè close of ail thé évidence, counsel for the Box Company re- 
quested the court to direct a verdict in its favor, for the reason that 
Dulin's injuries were caused by the ordinary risks and hazards of his 
employment which he must be deemed to bave assumed. The request 
was denied, and this action of the court is now assigned as error. We 
are of the opinion that the request of counsel for the Box Company 
ought tô hâve been granted. The uncontradicted évidence shows that 
for a period of one year Dulin had been in the employ of the Box 
Company in dragging boxes along the floor to the machine in q'uestion ; 
that he had worked upon this same machine off and on for two or 
three weeks prior to the accident. In regard to his knowledge of.the 
danger attending the opération of the machine, DuHn himself testified 
as follows: 

"Q. Then yoù knew. If you slipped, your hand would be liable to go Into the 
machine? A. Yes, sir. Q. And you knew, if your hand weut into those knives, 
you would be severely hurt? A. Yes, sir. Q. The foreman told you that? A. 
Yes, sir. Q. You saw the knives eut wood? A. Yes, sir. Q. So you knew 

•For other cases See same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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they would eut? A. Yes, sir. Q. And you knew the floor was slippery, be- 
eause you sometimes put soajistone on there yourself î A. Yes, sir. Q. And 
you Ivnew anythlng on it was liable to slip, because you saw the boxes slip 
on it? A. Yes, sir." 

The évidence did show that Dulin was of low mentahty ; but not- 
withstanding this it did not appear anywhere in the évidence but that 
he knew and fully appreciated the dangers attending the opération of 
the machine. It appeared ni tlie évidence, . according to the testimony 
of QuHn's mother, that some time in April, 1907, she had a conversa- 
tion with the superintendent of the Box Company, wherein she in- 
f ormed him that Dulin was weak-minded ; but she also testified that 
, she also said to the superintendent that she hated to hâve the boys 
tease Dulin, and hoped it would be stopped, because, if Dulin killed 
a boy down there, after she had told the superintendent, then Dulin 
wotildnot be responsible for it. It thus clearly appears that the mother 
was warning the Box Company against Dulin as a dangerous person, 
and not that he was unfit to operate the machine in question. Btjt, 
regardless of any warning, or of the low mentality of Dulin, it appears 
clearly that he fully knew and appreciated the dangers attending the 
opération of the machine. Dulin was 18 years of âge, and under the 
rule established by this court in St. Louis Cordage Co. v. Miller, 126 
Fed. 495, 61 C. C. A. 477, 63 L. R. A. 651, Glenmont Lumber Ca. y. 
Roy, 126 Fed. 524, 61 C. C. A-, 506, Denver & R. G. R. R. v. Norgate, 
141 Fed., 247, 72 C. C. A. 365, 6 L. R. A. (N. S.) 981, Kirkpatrick v. 
Railroad, 1&9 Fed. 855, 87 C. C. A. 35, and Fédéral Lead Co. v. Swy- 
ers, 161 ^ed;'687, 88 C. C. A. 547, must be lield to hâve assumed the 
risk attending the opération of the machine. 

Judgment reversed, and new trial ordered 



" SOUTHERN PAC. CO. v. McGINNIS. 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1909.) 

No. 1,960. 

Master and Servant (§ 86*)— Fedbhai, Employee's Liability Act— Supeb- 
SEDiNG Territorial Statute. 

The provisions of Act N. M. March 11, 1903 (Laws 1903, p. 51, c. 33), 
relating to suits for wrongful death and Personal injuries, so far as they 
apply to suits by employés against a railroad eompany, were superseded 
by the fédéral employer's liability act (Act Juue 11, 1900, c. 3073, 34 Stat. 
232 [U. S. Conip. St. Supp. 1909, p. 1148]). 

[Ed. Note. — For other cases, see Master and Servant, (3ent. Dlg § 137 • 
Dec. Dig. § 86.* 

What law governs master's liability for injuries to servant, see note to 
Mexican Cent. Ey. Co. v. Jones, 48 C. C. A. 232.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action by Maggie McGinnis, administratrix, against the Southern 
Pacific Company. Judgment for plaintifif, and défendant brings er- 
ror. Affirmed. 



*For otber cases see same topic &. § sumbee ia Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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T. J. Beall/for plaintiff in ferror. 
Geo. Ê, Wallace, for défendant. in error. 

Before PARDÉE, MçCORMICK, and SHELBY, Circuit Judges. 

PËR CIJRIAM. This action was brought in the Circuit Court of 
the United States for the Western District of Texas by the défend- 
ant in error to recover of the plaintifï in error damages for causing 
the death of Neil B. McGinnis. Service was made on the plaintiff 
in error by dehvering a cppy of citation to A. W. Cheeseman, as local 
agent and représentative' of the Southern Pacific Company, in El 
Paso county, Tex., and also delivering a copy of the citation to A. W. 
Reeves, as local passenger and ticket agent in El Paso county, Tex., 
of the plaintiflf in error. The plaintifï in error objected to the juris- 
diction of the court, and moved to quash the service of citation on the 
ground alleged that it had no agent or représentative in El Paso 
CQUiity, Tex., and iiùné in the Western distfict of Texas, and that 
it does not owh or qperate any line of railroad within that district 
Of within that stâte, and has not done so since the accrual of the 
plaihtiflf's cause of action ; that it does not do any business, and 
has not done any, in the Western district of Texas, since the accrual 
of plaintiff's cause of action. The défendant in error (plaintifï be- 
low) answered this motion by propef pleading, and much testimony 
was ofïered on the issue joined, Avhich issue appears to hâve been 
voluntarily submitted to the judge a quo without the intervention of 
a jury, and the order thereon recites that the court, having duly con- 
sidered the same, and heard the évidence relating to the motion and 
the argument of counsel thereon, is of opinion that the motion should 
be overruled. 

Whether in this case we must accept the judge's findings on this 
plea as conclusive (So. Pac. Co. v. Melvin, 157 Fed. 1005, 85 C. C. 
A. 679) it is not necessary for us to décide, because from a careful 
examination of ail the proof the majority of the court is satisfied 
that the finding and order of the judge thereon was correct. The 
plaintiff in error sought, by exceptions to the pleadings of its ad- 
versary and by requested charges, to defeat or limit the right of a 
fecovery in the case by seeking to hâve applied to it certain specified 
statutes of the territory of New Mexico. On May 11, 1907, the 
deceaseid was a locomotive engineer in the employaient of the plaintifï 
in error, and was in charge of the engine pulling one of its passenger 
trains from El Paso, in the state of Texas, to Lordsburg, in the terri- 
tory of New Mexico, which train, it is alleged and was shown, collided 
at a point near Lordsburg with certain cars then wrongfully on the 
main track, whereby Neil B. McGinnis received the injuries which 
caused his death. The assignment that the judge erred in refusing to 
apply to this case the specified statutes of the territory of New Mexico 
relating to the subject is, we think, concluded against the plaintiff in 
error by the case of El Paso & Northeastern Ry. Co. v. Enedina Gutier- 
rez, Adm'r of the Estate of Antonio Gutierrez, Deceased, 215 U. S. 

87, 30 Sùp. Ct. 31, 54 h. Ed. , announced by the Suprême Court 

November 15, 1909. 

The judgment of the Circuit Court is affirmed. 

Affirmed. 
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WOODS V. UNITED STATES, t 

(Circuit Court of Appeals, Pifth Circuit December 7, 1909.) 

No. 1,966. 

1. Cbiminal Law (§ 1167*)— Appeal and Eebor— Review— Harmless Errob. 

A gênerai verdict and judgment on an Indictment contalnlng several 
counts cannot be reversed on error, if any one of the counts Is good and 
warrants the Judgment. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. | 3101 ; Dec. 
Dlg. § 1167.*] 

2. Ceiminai- Law (§ 728*) — Appeau, and Eebob — Review — Haemless Bbkob 

— Remabks of Coxjnsel. 

A Judgment in a crlminal case will not be reversed by an appellate 
court because of improper remarks made by the district attorney, where 
a mistrlal was not asked to be entered at the tlme, and the jury were In- 
Btructed to disregard such remarks, and dld so, as evidenced by their ac- 
quittai of the défendant on the count to whlch they partlcularly related. 

[Ed. Note.— For other cases, see Criminal liaw, Cent. Dig. §§ 1689-1691 ; 
Dec. Dlg. § 728.*] 

In Error to the District Court of the United States for the Western 
District of Texas. 

Will F. Woods was convicted of a criminal offense, and brings er- 
ror. Affirmed. 

William Aubrey and Henry Terrell, for plaintiff in error. 
Chas. A. Boynton, for the United States. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In this case six counts of the indictment were 
submitted to the jury, and a verdict was rendered thereon finding the 
défendant guilty upon the second, third, fifth, sixth, and ninth, and 
the court assessed punishment upon' this verdict under ail said five 
counts by a gênerai sentence of eight years. 

Under the statute involved (section 5209, Rev. St. U. S. [U. S. 
Comp. St. 19D1, p. 3497]) this sentence is one that could hâve been 
imposed under each iridividual count. 

We find that count 3, on which the défendant was found guilty, 
is good in form, sufficient in substance, and that the évidence war- 
ranted the jury in convicting thereon. 

It is well settled that a gênerai verdict and judgment on an indict- 
ment containing several counts cannot be reversed on error, if any 
one of the counts is good and warrants the judgment. Claasen v. 
United States, 14? U. S. 140, 12 Sup. Ct 169, 35 L. Ed. 966; Evans 
v. United. States, 153 U. S. 596, 14 Sup. Ct. 934, 38 L. Ed. 830 ; Goode 
V. United States, 159 U. S. 669, 16 Sup. Ct. 136, 40 L. Ed. 297. 

In Claasen v. United States, supra, it is said : 

"This count, by a verdict of guilty returned upon It, being sufficient to sup- 
port the judgment and sentence, the question of the sufflciency of the other 
counts need not be consldered." 

*ror otli«r Gufli Me uun* topie & i kdmbek in Bec. & Am. Dlga. ISOT to date, & Bep'r Indexe* 
t Rebearing denied January 4, 1910. 
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In relation to such assignments of error as assert réversible error 
on account of the language of the district attorney in argument to the 
jury, which it is claimed commented upon the right of the défendant 
to testify in his own behalf, we are of opinion that as the défendant 
did not at the time ask to hâve a mistrial entered, and as at the time 
the trial judge directed the jury to disregard the statement of the 
district attorney, and as the jury acquitted the défendant upon the 
count to which the district attôrney's remarks particularly related, 
showing that they were not prejudiced by said remarks, the said as- 
signments of error are not well taken. • 

On the vsrhole record, we find no réversible error, and the judgment 
of the District Court is àfîîrmed. 



UNliED STATES v. ROSBNTHAI; et ail. 
(Circuit Court Ot Appeftis, flfth Circuit. November 2, 1909.) 
■ ' ■ ' No. 1,838. . ■ ^^ ■ 

CUSTOMS DUTIES (§ 133*)— CUSTOMS LAWS— VIOLATION— FORFEITUHES—PLEA IN 

■ 'Bab. ■ '.■. • ■.■.■■■^,' :;•'.■ 

A verdict for défendants, Indlcted for smuggling certain diamond rings 
Into the United, ^tates, was ground (or a plea in bar to à Ilbel by the 
United States for thé fôrfeiture ôf tfie rings. . 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. §- 133.*] 

In Error to the District 'Cotirtoîthè United StateS fot; thç Western 
District of Texas. . . ■ ■ 

Proceeding by the Unîted States against eight solitaire diamond 
rings, and Max Rosenthal, claimant, for forfeiture under the United 
Statesi customs ilawrs^ ,Çrom a judgment; dismissing thç.libel, the Unit- 
ed States brings error, .Affirmed. 

The foUowing is the opinion 6f Maxey, District; Judge, on sustain- 
ing a plea in bar: : ": ;i 

This Is a libel of information flled by the governmerit to f orf eit eight diamond 
solitaire rings, and othèr items of jewelry mentioned in the information, be- 
cause of their unlawful introduction into the United States, and Max Rosenr 
thaï and Abraham Rosenthal appear as claimants of the jewelry in the in- 
formation descrlbed. The court flnds that there was probable cause for the 
seizure of the diamonds and other jéwelry mentioned in the Information, and 
directs that a proper certifleate thereof be entered of record, The plea avers, 
and It is admitted by counsel for the goverument, that Max Rosenthal and 
Abraham Rosenthal were- Inçjieted, trled, and acqùltted of the offense of smug- 
gUng into the United Stàtès thé articles in the Information descrlbed. The 
court desires further to say that It dlffers wlth the Jury in the conclusion 
reached by them in acquitting the défendants» M^x and Abraham Rosenthal ; 
but the question submitted to the jury was one of fact, which, it was their duty 
to résolve as they deemed proper under the évidence and instructions of the 
court, and, the jury havlngseeil fit to acquit the defendantis, there is no appeal 
f rom such a verdict. Thé claimants In this case having been acquitted of the 
offense of smuggling in the crlminal, proaecution, the law déclares th'àt such 
verdict and judgment of acqvittal may bp Interposed In bar of a libel of in- 
formfitlon based upon practically the samè offense. 

Counts 1 and 3 of the information chargé that the articles of jewelry men- 
tioned therein were smuggled by Max and Abraham Rosenthal irito the United 

•E\>r otlier caeea sèe saibé tdplc &i numbebU Dec. & Am. I>tgs. 1907 to data, & Re,p'r In<teze« 
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States. The judgment of acquittai In tbe crlmlnal case may clearly be In- 
terposed as a bar to thèse two counts. There may be some doubt as to whether 
Buch judgment of acquittai may be interposed as a bar to the remainlng counts 
of the information ; but the court Is of the opinion that such judgment of ac- 
quittai Is a bar to ail the counts in the information contained, for the reason 
that ail the counts of the Information charge substantially tlie smuggllng of 
the articles, that Is to say, the clandestine Introduction of the same into the 
United States without paying or accounting for the dutles with Intent to de- 
fraud the revenue, and the same proof substantially is necessary to sustain the 
counts as was required upon the trial of the criminal cause of smuggllng. 

The court, as stated, being of the opinion that the Judgment of acquittai ti 
a bar to al! the charges contained in the information, directs that an order be 
entered sustalnlng the plea in bar filed by the claimants and dismissing th» 
information. 

Chas. A. Boynton, U. S. Atty. 

W. B. Ware, for défendants in error. 

Before PARDEE, McCORMICK, and SHËLBY, Circuit Judges. 

PER CURIAM. The judgment of the District Court is affirmée;. 
See opinion of Judge Maxey in this cause, and CofFey v. United States, 
116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 684; Stone v. United States, 
167 U. S. 184, 17 Sup. Ct. 778, 42 L. Ed. 127. 



NICHOLSON V. HATES et aL 

(Circuit Court of Appeals, Fifth Circuit December, 14, 1909.» 

No. i;942. 

1, MOKTGAGES (§ 32*)— DEEDS POLI/— POSSESSION— EsTOPPEL. 

Where deeds poil were executed pendente lite, and In one of them the 
considération was dépendent on the resuit of Utigatlon, no possessioi» be-' 
Ing shown in the mortgagee, he was not estopped by them. 

[Ed. Note. — For other cases, see Mortgages, Cent Dlg. | 85; Dec Dig. 
i 32.*] 

2. Mortgages (§ 32*) — Absoltjte Beed as Moktgage— Estoppel. 

Grantors in deeds poil executed pendente lite are not estopped in equlty 
from showlng that they were mortgages. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 85; Dec. Dig. 
I 32.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

Action by Milton L. Hayes and others against Charles A. Nichol- 
son. Judgment for plaintiffs, and défendant brings error. Affirmed. 

Henry F. Ring and Presley K. Ewing, for plaintiff in error. 

H. Masterson, N. C. Abbott, and H. N. Atlcinson, for défendants in 
error. 

Before PARDEE and McCORMICK, Circuit Judges. 

PER CURIAM. Although the clerk certifies "the foregoing to be 
a true and correct copy of the record, assignment of errors, and ail 
proceedings in the cause numbered 67 C. L. on the law docket of said 

•FoTotber c&àei see same topic &i humberIii Dec. & Am. Pigs. 1907 to date, & Rep'r Indexe» 
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court; entitled Milton L. Hayes v. R. E. Dodâon et al., as the same 
now appears on file of record in my office," it appears that only such 
parts of the record as the plaintiff in error directed are included in 
the transcript. The answer or other pleading putting the cause at is- 
sue as to the plaintiff in error, one of the défendants below, is omit- 
ted, leaving us to infer his défenses and claims. 

Our conclusion, on the record as presented, is that no one of the 
assignments of error is well taken, and only one, the eighth, needs par- 
ticular notice. The eighth reads : 

•The court erred In denying the said défendant Nicholson's prayer for a 
direction to the jury to disregard ail testlmony tendlng to show that the three 
deeds In favor of Masterson from the défendants clalmlng to lie the heirs of 
John W. Martin were mbrtgages and to consider them as absolute deeds." 

The évidence of Masterson that "those deeds, while purporting to 
be deeds on their face, as a matter of fact were only security for small 
sums of money advanced during litigation," was admitted on the trial 
without objection. The deeds are deeds poil, and show on their face 
that they were made pendente lite, and in one of them the considération 
is made dépendent on the resuit of the litigation. No possession having- 
been shown in Masterson, he is not estopped by said deeds. See Bige- 
low on Estoppel, 344. The grantors are not estopped in equity from 
showing the deeds to be mortgages. 

The question as affecting the issues in this case is one of fact, and 
not of jurisdiction. The judge's charge to the jury, to the effect that 
if they believèd that the three deeds to H. Masterson were not in- 
tended as mortgages, as tes'tified to by said H. Masterson, then they 
should so State in their verdict, and find in favor of the plaintiff to 
the çxtent of the undividecî interests of the parties making the convey- 
ances, was not excepted to, and it sufficiently guarded the rights of 
the parties. 

The judgment of the Circuit Court is affirmed. 



SIMMONS V. GKEBR. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 10O9.) 

No. 847. 

1. Bankbuptcy (§ 188*)— MoRTOAGES— Considération— MoNET Advanced. 

A mortgage on a bankrupt's stock of goods for money loaned at the 
time the mortgage was actu^lly executed Is not Invalldated by the bank- 
rupt act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]). 

[Ëd. Note.— For other cases, see Bankruptcy, Cent,. Dlg. § 286 ; Dec. Dlg. 
I 188.*] 

2. Bankruptcy (§ 184*)— Mortgage Liens— Validity—"Creditgbs." 

Oiv. Code S. C. 1902, § 2456, provides that mortgages shall be valid, so 
as to affect subsequçpt, lien or simple contract eredltors, only when re- 
corded wlthin 40 days, but that the subséquent recording shall be notice 
to ail eredltors who becotne such after the date of the recording. Seld, 
that the words "subséquent eredltors" meant only those who became such 

•For other cases see same topic & l numbxb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after the exécution of the mortgage, not includlng the mortgagee, so that, 
where a mortgage on the bankrupt's stock was not recorded wlthin 40 
days, and before recording other claims arose, exceeding the amount of a 
fund realized from the sale of the property, the mortgagee was not only 
not entltled to a lien, but was not entltled to share wlth such "creditors." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 276; Dec. 
Dig. § 184.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6734, 6735.] 

Prltehard, Circuit Judge, dissentlng, 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina, at Charleston, in Bankruptcy. 

Proceedings for the distribution of a fund arising from the sale 
of the bankrupt's mortgaged stock of merchandise. From an order 
disallowing the claim of the mortgagee (164 Fed. 300), he appeals. 
Affirmed. 

B. A. Hagood (T. Môultrie Mordecai, on the brief), for appellant. 
E. Randolph WilHams (Henry Buist, on the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. This is a controversy over the distribu- 
tion of a fund arising from the sale af a stock of merchandise belong- 
ing to the bankrupts which, on February 20, 1906, was mortgaged to 
the appellant, B. I. Simmons. So far as affected by the bankrupt 
law, it is conceded that, as to the $1,958.89 loaned at the time the 
mortgage was executed, the mortgage is not invalidated by the bank- 
rupt law (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]). The question in controversy arises from the fact that the 
mortgage was kept off the record until April 5, 1906, a period of over 
40 days, and there are creditors of the bankrupt who became such in 
the interval between the exécution of the mortgage and its recording 
whose claims exceed the amount of the fund. 

The statute of South Carolina enacts that mortgages of real or 
Personal property shall be valid, so as to affect subséquent creditors, 
whether lien creditors or simple contract creditors, only when re- 
corded within 40 days; but the subséquent recording shall operate 
as notice to ail creditors who become such after the date of the re- 
cording. Section 2456 of the Civil Code of South Carolina of 1903 
This act, therefore, créâtes a class of creditors who are not affected 
by the mortgage, while ail others take rights which are subordinate 
to it. That class is those who hâve become creditors between the 
date of the mortgage and the date of its record, and that without re- 
gard to whether they are "lien creditors or simple contract creditors." 
If there is a fund to be distributed among creditors, and some take sub- 
ordinate to a lien, and there are others who are not affected by the 
lien, the resuit must be that those who are not affected by the lien 
are paid first, and the lien créditer is postponed to them. This was 
the ruling of the learned District Judge in Re Cannon, supported by 

*For other cases see same toplc & § nxjmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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• hiscareful 'opinion publïshèd in 131 Fed. 583, with full citation of 
authorities, and that was his ruling in the présent case. 

The âssignments of error on this appeal are in effect that the judge 

■ below should hâve held that Simmons, the mortgagee, was entitled to 
sharein the fund with the subséquent creditors. This contention must 
be upon the theary that he was as to his debt a subséquent créditer. 
This, we think, is an obviously strain'ed and untenable construction. 
Simmons' debt and the mortgage to secure it were created simultane- 
ously,, and, the debt canqôt be. said to hâve been subséquent to the 
mortgage. The only sensible me'ariing to be given to the words "sub- 
séquent creditors," xlséd in the statute, is that they are creditors who 
becàme such subséquent to the exécution of the mortgage. The South 
Carolina statute governs the rights of the respective partiéfe. By that 
statute, ahd the construction placed upon it by the South CaroHna 
courts, the mortgage is good without recording as to the bankrupt and 
-as to iall; creditors whose rights accrued prior to its exécution, and it is 
of no, effect as to those creditors, whether simple contract or lien 
.cre4itors, >vhose rights accrued between the exécution of the mort- 

'gage aTi'4 îts recording. The ruling below gave effect to the statute. 
In Piester v. Piester, 22 S. C. 139-143, 53 Am. Rep. 711, the ques- 
tion was whether the holders of the bonds secured by the mortgages 
should shàre ratably with the subséquent créditer because of the stat- 
ute fixing'the order in whîch aï decedent's debts should be paid out by 
his estate;' and the lowef court so held, but the appellate court re- 
versed thelower court on that point, and approved the ruling that, so 

■far as the rights of creditorà who come within the category of sub- 
séquent creditors were concerned, the unrecorded mortgage should be 

. treated as nonexistent. 

The sole erroi assigned upon this appeal, and which is properly 
before us to be considered, is that the District Court should hâve held 
that the mortgagee ought to hâve been allowed to share as a subsé- 
quent creditor ratably with the creditors to whom the bankrupt be- 
càme indebted after the date of the mortgage. This we think would 
hâve been error, and the court was right in not so ruling. 

. Affirmed. 

PRITCHARD, Circuit Judge, dissents. 



THEODORE W. MORRIS & 00. v. UNIÏED STATES. 

^Circuit Court ol Appeals, Second Circuit. December 7, 1909.) 

■ No. 98 (5,2(>5). 

CusTOMS DuTiES (§ 26*)— Glassifica-tion— Engraved Steel— "Plates." 

The provision in Tariff Act .luly 24, 1897, c. 11, § 1, Schedule C, par. 
135, 30 Stat. 161 (U. S. Comp. St. 1901, p. 1638), for "plates" of steel, does 
not Include au engraved pièce of steel, 15 feet long, 4 feet 2 inches wlde, 
6.5 inches thick, and weighing over 6 tons, vphich is a completed article 

i^For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, «t Rep'r Indexes 
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ready for use in glàss manufacture, because It is not a "plate," and be- 
cause said paragrapb is limited to articles in an incomplète condition. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Big. § 26.* 
For other définitions, see Words and Phrases, vol. 6, p. 5403.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 169 Fed. 666. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, 
Sp. Atty., of counsel), for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judg-es. 

WARD, Circuit Judge. The merchandise in this case is a pièce of 
Steel 15 feet long, 4 feet 2 inches wide, 6i/^ inches thick, and weighing 
over 6 tons, with a geometrical design engraved on one side. It is a 
completed article ready for use in the manufacture of glass. The 
Circuit, Court affirmed the décision of the Board of General Appraisers 
assessing it under paragraph 193 of the tariff act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901, 
p. 1645]) which reads : 

Artiôles or wares not speeially provided for in this act, composed whoUy or 
in part of iron, steel. lead, copi)er, nickel, pewter, zinc, gold, silver, platinuni, 
alummutn, or other métal, and whether partly or wholly manufactured, forty- 
flvè per centum ad valorem. 

The importers, on the other hand, claim that it should hâve been 
assessed under paragraph 135, the relevant parts of which read as 
follows: 

Steel ingots, cogged Ingots, blooms, and slabs, by whatever process made ; 
die blocks or blanks ; billets and bars and tapered or beveled bars ; mlll shaft- 
ing ; pressed, sheared, or stamped shapes ; saw plates, wholly or partially 
manufactured ; hammer niolds or swaged steel ; gun-barrel molds not In bars ; 
alloys used as substitutes for steel in the manufacture of tools; ail descrip- 
tions and shapes of dry sand, loam, or iron-molded steel castings ; sheets and 
plates and steel in ail forms and shapes not speeially provided for In this 
act. * * * 

Schedule C of the act is entitled "Metals and Manufactures of," 
and from paragraphs 121 to 142 covers, generally speaking, iron and 
steel in forms upon which further work must be donc before they 
are used. Paragraphs 142 to 172, on the other hand, cover completed 
articles made of iron or steel ready for use. 

Judge Hazel in Morris v. United States (C. C.) 140 Fed. 774; T. 
D. 25,183, held without opinion a similar importation to be dutiable un- 
der paragraph 135, but his décision in the subséquent case of United 
States, V. Newman Wire Co. (C. C.) 152 Fed. 488, T. D. 37,896, in- 
iicates a change of view. Our décision in the latter case (159 Fed. 
123, 86 C. C. A. 511, T. D. 28,600) applies hère no further than to 
indicate that the merchandise is a slab and cannot be regarded as a 
sheet or plate. The question whether it is dutiable under paragraph 
135 or paragraph 193 was expressly reserved. 

•For other bases see same topic & i ndmber In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indei<a 
174 F.— 42 
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The uncontradicted testimony shows that further work must be 
donc on ail the articles specifically mentioned in paragraph 135 be- 
fore they are ready for use, except perhaps in the case of hammer 
molds or gun-barrel molds, about which there is no proof at ail. This 
being so, we think the intent of Congress will be best ascertained by 
construing the final catch-ail clause of the paragraph, "steel in ail 
forms and shapes not specially provided for in this act," as applying 
to other uncompleted forms and shapes than those previously enu- 
merated. As the merchandise in question has been advanced actually 
and commercially beyond the articles covered by paragraph 135 so 
construed, is ready for use, and is not elsewhere specifically provided 
for, it falls within the gênerai catch-ail paragraph 193. 

Judgment affirmed. 



SAFETY CAR HEATING & LIGHTING CO. v. CONSOLIDATED CAR 

HEATING CO. 

(Circuit Court of Appeals, Second Circuit. November 17, 1909.) 

No. 49. 

1. Patents (§ 328*) — Invention— Car Heatinq Appabatus. 

The Searle patent, No. 707,361, for a rallway car heatlng apparatus, 
whlch, consists of a Bysteui of pipes for the circulation of hot water, the 
clalmed novel feature belng the comblnatlon of one transfer heater in the 
riser pipe and another at the lowest point of the circuit, is vold for lack 
of invention in vlew of the prier art ; no new resuit belng accompHshed 
by the use of the two heaters, eonceding that they act In combinatlon, and 
are not merely an aggregatlon. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. { 328.*! 

2. Patents (§ 268*) — Suit foe Infbinqement— Lâches. 

An unexplained delay of 12 years after alleged Infrlngement was com- 
menced before brlnglug suit constltutes such lâches as precludes the re- 
coyery of profits or damages. 

[Eld. Note. — For other cases, see Patents, Cent. Dlg. § 412; Dec. Dlg. S 
268.* 

Lâches as a défense In sults for Infrlngement, see notes to Taylor v. 
Sawyer Spindie Co., 22 C. C. A. 211 ; Rlchardson v. D. M. Osborne & Co., 
36 C. C. A. 613.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Safety Car Heating & Lighting Company 
against the Consolidated Car Heating Company. Decree for défend- 
ant (160 Féd. 476), and complainant appeals. Affirmed. 

Duel!, Warfield & Duell (Randolph Parmly, F. P. Warfield, and 
C. H. Duell, of counsel), for appellant. 

W. K. Richardson, Charles Neave, J. Lewis Stockpole, for appellee. 

Before LACOMBE, CÔXE, and WARD, Circuit Judges. 

FER CURIAM. The patent to Searle relates to that class of cir- 
culatory heating Systems in which a liquid, after being heated and 

*For other cases see same topic & 5 mumbeb in Dec. & Am. Digs. X907 to date, & Rep'r Indexe» 



SAFETT CAK HEATING A L. CO. T, CONSOLIDATED CAB H. 00. 659 

f reed of air and steam, may be employed for warming raiiway cars ; 
the beat being derived frotn a main source, preferably a steam boiler. 
He employs a circulatory system, which includes a heat-radiating 
portion with an ascending pipe on one side thereof and a descending 
pipe on the other, a heater located at substantially the lowest point 
of the circuit, and means for transferring beat derived from a main 
source into operative contact with the circulating hquid in the heat- 
er. In some instances he employs a circulatory system, including a 
heat-radiating portion with ascending and descending pipes, with a 
heater in the ascending pipe or upon one side thereof and a second 
heater located below the first at substantially the lowest point of the 
circuit. Thèse heaters may be of any desired characier. When used 
for car heating purposes, the patentée preferably dérives beat for one 
or more of said heaters from a common source, such as the locomotive 
boiler. To this end he employs a main steam pipe or other suitable 
mechanism adapted to be connected to a main source of beat supply 
and also with a plurality of heaters. In practice, one or more heaters 
may impart beat to the said liquid by being in operative connection 
with the main source of beat supply. This connection may be efifected 
in varions ways; for instance, by letting the beat derived from the 
main source be carried tbrough a pipe or passage containing the cir- 
culating liquid, or by letting the steam derived from the main source 
be carried into a pipe or passage which incloses a portion of the Sys- 
tem containing the circulating liquid. Searle also provides for an 
emergency heater in case of a temporary failure of the beat derived 
from the main source. The claims are as f oUows : 

"1. The combinatlon of a circulatory System that Includes a heat-radlatlng 
portion and has an ascending pipe on one side thereof and a descending pipe 
on the other side thereof, a heater In the ascending pipe or upon one side 
thereof, and a second heater located below the flrst-named heater and at sub- 
stantially the lowest point of the circuit. 

"2. The combinatlon of a circulatory system that Includes a heat-radlatlng 
portion and has an ascending pipe on one side thereof, a descending pipe on 
the other side thereof, and an expansion chamber located above said pipes 
and having communication therewith, an emergency heater having a combus- 
tion chamber inclosing a portion of the ascending pipe of said System, a pri- 
mary heater located at substantially the lowest point of the circuit, and 
means for transferring beat derived from a main source of beat supply into 
operative contact with the circulating liquid in said last-named heater. 

"3. In combinatlon, a water-circulating system having a radiatiug portion 
in the descending pipe or upon one side thereof, a heater in the ascending 
pipe or upon the other side thereof, and a second heater located below the 
first-named heater and at substantially the lowest point of the circuit." 

Ail the claims are for combinations. The fîrst claim is for a com- 
bination which contains the following éléments: (1) Circulatory Sys- 
tem, including a heat-radiating portion, with an ascending pipe on one 
side and a descending pipe on the other ; (2) a heater in the ascend- 
ing pipe or upon one side thereof ; (3) a second heater below the first 
and at substantially the lowest point of the circuit. The second claim 
is for a system similar to that of the first claim ; but it adds an "ex- 
pansion chamber" to the combinatlon, and substitutes for the heater 
of the first claim on the riser "an emergency heater having a com- 
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bustian cHamber." The third claim differs from the first claim only 
in requiring "a radiating portion in the descending pipe." 

It will be observed that none of the claims spécifies steam heaters, 
or a combination of steam heaters. The spécification expressly states 
that the beat may be derived from any prime source, preferably a 
steam boiler; but any suitable heat generator will suffice. The upper 
and lower heaters, or either of them, may receive their heat from any 
suitable source. When, however, the invention is employed in warm- 
ing railway cars — and not the "other structures" for which it may al- 
80 be used — it is préférable that one or more of the heaters dérive 
the heat from a common sôtirce; for instance, the engine boiler. It 
is as plain as language can state it that the patentée intended to claim 
a System where the heat was derived from the boiler, or any other 
heat generator, adapted to heat the circulating liquid. A steam pipe 
is preferably employed, which may be connected with one or a plural- 
ity of heaters. One or more of such heaters may be used. If,_how- 
ever, the spécification be construed, as it may well be, to require at 
least one steam heater, the spécification makes it plain that the v/ater 
in the pipes may be properly and sufficiently hèated by contact with 
the steam in the low^f heater. In other words, one steam heater will 
do thé work: The heater on the risèr pipe is mentioned as one which 
may be used separately, or simultaneously with the lower heater, to 
form part of a single flow System. \ The patentée says that : 

"The location of the vàrious parts within the Imiitations specified In the 
appended clalras as to the location of the heaters, one belDw another and at 
substantially the lowcst point of the circuit, may also to a considérable es- 
tent be varled wlthout departing from the principle of my invention." 

He also says that the expression used to designate the heaters— 

"is to be u'nderstood as a terni employed in the art to embrace a heater of 
any suitable .description adapted to impart Its beat to the liquid in the pipes 
or passages of the System." 

Infringement, except upon a theory of construction which it îs 
unnecessary to consider, is admitted. It is conceded by the com- 
plainant that ail of the éléments of the combination, when segregated, 
are old ; but it is argued that the combination produces a novel resuit, 
ilôt knôwn before March 33, 1888, the date of Searle's application. 
The combination of one transfer heater in the riser pipe and another 
at the lowest point of the circuit is the novel feature of the claims 
which the complainant contends supports invention. Unless this com- 
bined action produces à new resuit the patent is invalid for lack of 
patentability. . 

The Circuit Court held that the sole f unction of the uf per heater 
is to heat the wâter in the pipé, taking it aa it finds it when it arrives. 
"If this were so," says complainant's brief, "there could be no pos- 
sible claim ofnovelty in the combination, but the décision overlooks 
or fails to appreçiate thé facts, which show that there is co-operàtion 
between the two heaters which producés a resuit which could not be 
otherwise obtained. The fact is that the, upper heater aids thç lower 
heater in transferring heat to the water, since it aids it in starting and 
continuing a circulation, so that the heat can be transferred from the 
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steâm to the water." So that the question can be still further nar- 
rowed: Do the heaters act independently or jointly? If they act in- 
dependently, it is an aggregation; if they act jointly, and a new and 
useful resuit is produced, it is a combination. 

The prior art, as stated in the opinion below, need not be repeated 
hère, and in view of the express déclaration of the patentée that bis 
System may be used in railway cars and other structures \ve do not 
see why "other structures" may not be examined in considering the 
prior art. Baker, in 1868, obtained a patent for a successful circu- 
lating hot-water System for heating cars; but he employed a com- 
bustion heater, which was dangerous in case of accidents. It was 
found necessary, therefore, to substitute some other heater for the 
stove, and a steam drum with steam supplied from the locomotive im- 
mediately suggested itself to a number of inventors. The interfér- 
ence which was declared between 13 of thèse applicants, among them 
Searle and Towne, was declared in favor of Towne and against Searle. 
Towne shows that the steam heater and combustion chamber may be 
in two separate structures, and he says: 

"If geparated, the combustion chamber and Its coil of water pipes mlght 
be m one position, and the steam heater or transfer chamber and its coil be 
in another position, eitliër in or iiuder the car, the pipes of both and of the 
oirciilatory System ail belng connected together, substahtially as indicated In 
Fig. 7 at T, T." 

Having in mind the statement of Searle that one steam heater is 
sufficient and the lànguage of the second claim, where one steam 
heater and one combustion heater are employed, it would seem that 
this statement in the Towne patent cornes very near being an anticipa- 
tion, and, in any view, leaves no room for invention. A mechanic, fol- 
lowing the direction of the Towne patent, who left the stove in its 
usual place and located the steam drum under the car, would infringe 
the second claim of Searle's patent; and, if the other claims, in view 
of the statements of the spécification, are construed as covering a stove 
in the riser pipe — and we see no escape from the conclusion that they 
may be so construed — it would infringe thèse claims also. Being be- 
fore, it anticipâtes. The article in the Railway Age of May 13, 1887, 
is, in part, as f ollows : 

"The devlce consists of a drum, In which is placed a bench radiator, through 
which the steam is forced; The cold-water pipe of the Baker or other water- 
clrculating heater is tapped near the furnace, and the pipe Is brought down 
and connected with the bottom of the drum. The hot pipe of the System is 
tapped at a point where it leaves the furnace and brought down to the top 
of the drum, which is placed horlzontally under the cars just back of the 
trucks, and as near to the truek as possible. The drum is also placed, when 
possible, up between the sills, on the same side as the heater. By thèse con- 
nections the drum becomes a part of the regular circulatlng System of the 
car, the water In the drum being around the steam pipes of the coil or radi- 
ator, the condensed steam being carried ofE by a trap. It is claimed that un- 
der the System about to be introduced by the Safety Car Heating & Lighting 
Company the now existing devices are kept Intact for use as emergency heat- 
ers, and there are no compllcated changes to be made, in order to change 
from steam beat to tire, or from flre beat to steam ; in fact, with the water- 
cireulatlng System, both could be used at once." 
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This article is criticised as describing an inoperative System; but 
we are unable to see why it should not operate, and especially so when 
it appears that it actually worked satisfactorily. The record contains 
many other patents and publications relied on as anticipating or lim- 
iting the field of invention; but in the light of the full discussion by 
Judge Ray we deem it unnecessary to refer to them in détail. 

Even if it be conceded that claims 1 and 3 require two steam heat- 
ers, we are not persuaded that a new resuit is produced by their use. 
If they act independently, it is admitted that the claims are for an ag- 
gregation. The patent says nothing about a new resuit. If such ex- 
isted, it is remarkable that Searle should hâve failed to state it, but 
should, on the contrary, hâve stated that one steam heater would do 
the work. We cannot resist the conclusion that as the cars grew larg- 
er and the radiating surface greater a second heater was introduced 
to aid the circulation and niaintain uniform radiation. That the addi- 
tionl heater does this there is no doubt, but it does it in the old way. 
There is nothing magical about it. The water had far to go, the single 
heater needed help in propelling it, and another heater was introduced 
to furnish this help. Its introduction did not produce a révolution in 
hydrostatics. It did its assisting work, but it did it in the old way. 
It gave an auxiliary push to the circulation. The Dixon patent was 
for a minor improvement, and expired over a year ago. No injunc- 
tion can, of course, be issued. The proof shows that the complainant 
waited for 12 years before bringing this action, and is guilty of such 
lâches as will preclude a recovery for profits and damnes. Nothing 
need be added to the opinion of the Circuit Court on this subject. 

The decree is affirmed, with costs. 



INGERSOLI. V. CORAM et al. 

(Circuit Court, D. Massachusetts. MarcU 15, 1909.) 

No. 552. 

Appeai, and Errob (§ 1207*) — Mandate to I.ower Court — Decree— Settle- 

MENT. 

Decree in equlty settled as modlfied to conform to a mandate of the 
Suprême Court. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. §§4696- 
4B99; Dec. Dig. §1207.*] 

In Equity. Suit by Eva A. Ingersoll, administratrix, against Jo- 
seph A. Coram and others. Settlement of decree after mandate. 

E. N. Harwood and Hollis R. Bailey, for complainant. 
Brandeis, Dunbar & Nutter and Horace G. Allen, for défendant 
Leyson. , ' 

PUTNAM, Circuit Judge. The présent mattér concems judgment 
to be entered in accordance with the opinion ïn Ingersoll v. Coram, 
found in 311 U. S. 335, 29 Sup. .Ct. 92, 53 h. Ed. 208. In accord- 
ance with the judgment of the Suprême Court, the opinion comes 

•For other cases see same topic & i number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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down as a part of the mandate. The judgment îs to be modified in 
accordance with that part of the opinion shown at 211 U. S. 369, 370, 
39 Sup. et. 101 (53 L. Ed. 308), and in no other particular. 

In accordance with an order of this court, the complainant filed a 
draft merely incorporating in the original final decree of this court the 
single modification required by the Suprême Court. 

The respondents were invited to file corrections to the draft de- 
cree, according to rule 31 of this court. They filed proposed correc- 
tions, apparently based on their own interprétation of sundry expres- 
sions in the opinion passed down in the Suprême Court which hâve 
no relation to the single particular in which our decree was modified. 
In order to protect ail rights, we leave on file both the complainant's 
draft decree and the respondent's proposed amendments. 

It will be very regretful if, after so long litigation, involving such 
complicated and difficult matters as we are involved in hère, there 
should be any error of this court in attempting to proceed according 
to the mandate of the Suprême Court. We think that what the com- 
plainant bas proposed is correct, with some minor modifications which 
we will suggest. If we should attempt to go through the opinion 
and incorporate the amendments required, we might err. We deem 
it proper and just to throw the responsibility on the complainant at 
this stage of the case, except so far as we make suggestions otherwise. 

The complainant will pass to the clerk a new, clean decree with 
the f oUowing modifications : The Suprême Court bas not used the 
word "supplemented," but the word "modified." The word "supple- 
mented" will be omitted. There will also be stricken out the first 
paragraph of the draft decree submitted by the complainant, and the 
following will be inserted: 

"Whereas," it is to be hère stated that a final decree was entered 
in the Circuit Court ; also that an appeal to the Circuit Court of Ap- 
peals had been taken, and that the decree of the Circuit Court was 
there reversed; that thereupon the case went on certiorari to the Su- 
prême Court, where judgment was entered, and mandate pursuant 
thereto sent down to this court, bearing date of the 33d day of Jan- 
uary, 1909, "wherein, it was declared on December 7, 1908, as fol- 
lows : Tt is now hereby adjudged and decreed,' " running through 
to and including the words "remanded to the said Circuit Court." 
Then proceed as follows: "Whereupon it is now adjudged and de- 
creed that the final decree of this court, duly made and entered on 
the 3d day of May, 1905, be, and the same is hereby, modified;" then 
follow along the draft decree as proposed by the complainant to and 
including the words, "It is further ordered, adjudged, and decreed," 
at bottom of page 11, striking out everything there now about costs 
and interest, and inserting nothing additional about costs except what 
is found in the mandate. 

Apparently there was no provision in the judgment of the Suprême 
Court for any additional costs, except those of that court, $658.95 ; 
also there was no spécial provision for interest, and therefore nothing 
can be added in regard to interest, although probably the original de- 
cree is so drawn that it carries interest on the original judgment. 
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Pèrhaps it would hâve been beffer to hâve had tbe matter of intcr- 
.est expresSiy covered by the judgment of the Suprême Court as ij 
the usual practice. r^ , 

' ' The complainant, if she desires, may add at the close that the de- 
cree as modified takes ' effect as of the date of the original final de- 
cree, namely, the 3d day of May, 1905. 

As soon as the complainant passes in a clean draft of decree which 
she claims corresponds hereto, the court will direct it tô be entered, 
leaving ail further responsibility for correctness thereof on the com- 
plainant. 



CORAM y. DAVIS et al. 
(Circuit Court, L. Massachusetts. May 26, 1909.) 

No. 502.' 

1. Evidence: (§ 43*)— JaDtciAL Notice-t-Judicial Eecc^bdsof Same Court. 

A Circuit CQurt may t^lcejudielal notice of a mandate of tlie Suprem 
Court iBled in such CÏrcT|itdourt in a^other case. 

[-Ed. NÔtei— For otlier crises, see Evidence, Cent. Dig. §§ 6^5 ; Dec. Dig 
■ -§43.*] •^"-_-, ■ ■" 

2. Equity (§'862*)— DisiiissAL op Bitt. . ' " ', 

It'is tlie duty of fche Circuit Court tO' dJsmîss, wltli costs, an original 
Mil teîiween tlie same : parties, the effect of which would be to obstruct, 
dielay, or embarrass it In the exécution of a final decree already entered in 
auo'ther suit. 

[Ed. Note.^ITor other cases, see Bquity, Dec. Dig. § 362.*! 

In Equity. Suit by Joseph A. Coram against Andrew J. Davis and 
others. On motion to dismiss bill. Motion granted. ■ 

Adler & Wood, f or' corhplainant. 

E. N. Harvvood, Hoilis R. Bailey, Brandeis, Dunbar & Nutter, Ed- 
ward F. 'McClennen!,' William L. Snyder,Horàce G. Allen, William 
T. Read, Jesse B. Roote, D. E. Webster, and Morse & Friednian, for 
défendants. 

PUTNAM, Circuit Judge. On hèaring the motion to dismiss this 
bill the conclusion the court arrives at is inévitable, as the resuit of 
the practice established by' the Suprême Court. It is thoroughly set- 
tled by several décisions of that court that we can take notice of the 
mandate of the Suprême Court in Ingersoll v. Coram, 211 U. S. 335, 
29 Sup. Ct. 92, 53 L. Ed. 208, which is already on file in this court, 
and has been incorporated in the decree in that case, and not only 
that we may take notice of it, but that under the présent circum- 
stances we should do so. 

From the time that mandate was received this court was powerless 
to proceed in any way which would in any manner qualify or ob- 
struct the judgment entered in accordànce with that mandate. This 
is now thoroughly settled law. 

The mandate grew out of a bill in equity to which the Ingersoll 
estate and Mr. Coram were parties. It involved ail the équitable re- 

*For other ca<«a see same toplc & § numbeb in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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lations between them involved in the bill now before us. The présent 
bill, whatever else mây be the facts in référence to it, undertakes to 
qualify those relations, and, in a certain sensé, asks the court to es- 
tablish a Hen in favor of Mr. Coram superior to the lien in favor of 
the estate of Mr. Ingersoll. It also asks us to enjoin and delay pro- 
ceedings under the mandate. AU those things are absolutely and ut- 
terly beyond the power of this court to do. 

Counsel for the complâinant offers to amend by striking out every- 
thing relating to the Ingersoll estate ; but that topic is so far inter- 
laced into the bill that, in the judgment of the court, such an amend- 
ment, cannot be satisfactorily accomplished. If the complâinant has 
any equities which can be litigated between him and the parties to 
this bill aside from the Ingersoll estate, he must file a clean new bill 
in référence thereto; but in that bill he must be careful not to ask 
any remedy which will obstruct, delay, or even embarrass this court in 
proceeding under the mandate of the Suprême Court. 

This bill, having been fîrst filed in this court, is not on its face a 
contempt of the jurisdiction of this court, as it might hâve been if 
filed elsewhere; but it may easily ripen into such a contempt if pro- 
ceedings oti this bill, or on any other bill, wherever filed, satisfy the 
court that the real purpose is to delay the exécution of the decree 
in favor of the Ingersoll estate, and it might then be regarded as the 
subject-matter for an attachment. 

The complâinant maintains that, if he pays the judgment in favor 
of the Ingersoll estate, ,he will be entitled to be subrogated to that 
estate. According to the ruies of subrogation in proceedings in eq- 
uity in the fédéral courts, he must first pay the judgment before he 
can in any way hâve an order of subrogation. When that judgment 
is paid, or the money brought into this court to pay the judgment, so 
the court can apply it to the payment of the judgment, the court then 
will protect any rights to subrogation, so far as it can. 

The judgment at présent will dismiss the bill with costs ; but if 
within a short time Coram pays the judgment according to the man- 
date, or brings into court the amount required to pay it, the bill may 
be restored for whatever it is worth to Mr. Coram, if anything. The 
decree dismissing will be on the merits; but, of course, it would not 
bar another suit which did not seek to make the Ingersoll estate a par- 
ty, and was not subject to the objectiqns which this opinion covers. 

Let the respondents file a draft decree dismissing the bill, with 
costs ; and the complâinant may hâve to and including Tuesday, June 
1, 1909, ta file corrections thereof under the rule. 
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COENUE V. INGEKSOLL et al. 

' CUMMINGS V. S AME, 

(Circuit Court, D. Massachusetts. ; November 17, 1909.) , 

Nos. 582, 583. 

1. Eemoval op Causes (§ 23*)— Fédéral Question. 

Sults In equity In a state court, the effect of which, as dlsclosed on the 
face of the bllls, are to delay and obstriict, and perhaps defeat, the en- 
forcement of a judgment of a fédéral court, are remoyable, as inyolvlng a 
fédéral question. 

[Éd. Note. — For other cases, see Removal of Causes, Dec. Dlg. § 23.*] 

2; REMoyAL OF Causes (§, 108*)— DiSMissf EOF .Cause. ; 

A dreult Court of the TJnlted , States, , af ter refuslng to remand a suit 
brought In the state court, the eiffé^t of whlch would be to delay and ob- 
struct, and perhaps defeat, the etiforcenient of a judgment already ren- 
dered In the Circuit Court, may summarily dismlss the same, with costs, 
as frlvolous and vexations. O'Connell v. Mason, 132 Ped. 245, 247, 65 0. 
C, A. 541, applled. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dlg. § 108.*] 

In Equity. Siiits by EUen S. 'Cornue and by Herbert P. Cummings, 
exécuter, respectively, against Eva A. Ingersoll, executrix, and oth- 
ers. On motions to remand to state court. Motions denied, and bills 
dismissed. 

Brandeis, Dunbar & Nutter, for complainants. 
E. N! Harwood, HolHs R. Bailey, and Horace G. Allen, for défend- 
ants. 

PUTNAM, Circuit Judge. The above cases came before us on mo- 
tions to remand to the state court. On hearing the motions we de- 
nied them. We aiso entered summary decrees disrriissing each bill 
with costs, but without préjudice to any questions arising between the 
parties interested in the estate of Andrew J. Davis, deceased, after 
the decree in Ingersoll v. Côram, entered by this court, has been fully 
performed. Thèse orders and decrees were entered with an oral ex- 
pression of our views in référence to them ; but, inasmuch as the com- 
plainants in each of those cases hâve signified to us an intention to 
take an appeal to the Circuit Court of Appeals, we now deem it 
proper to file this brief stàtement of the oral views thus expressed. 

We sufBciently identified the proceedings in Ingersoll v. Coram by 
a référence to the mandate from the Suprême Court in that case, 
which was filed in this court on January 25, 1909, pursuant to which 
mandate final disposition of Ingersoll v. Coram was made by this 
court. That mandate established the judgment of this court in favor 
of Ingersoll, administratrix, with a modification which appears there- 
in, and which need not be stated particularly in this rescript. See 
Ingersoll v. Coram, 211 U. S. 335, 29 Sup. Ct. 92, 53 L. Ed. 208. 

The bill in equity in the foregoing cases described quite fully the 
proceedings in Ingersoll v. Coram and the resuit in this court as we 
hâve stated it. The view we took of each of those bills was that on 

•For other cases see same topic à | number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their face they not only set out the proceedings in Ingersoll v. Coram 
and the final judgment therein, but also on their face operated to de- 
lay, embarrass, and, perhaps, to some extent defeat, the appropriate 
exécution of our judgment in accordance with the mandate to which 
we hâve referred; and we were of the opinion that it appeared on 
the face of each of those bills that such was the purpose of each of 
them. At any rate, we were of the opinion that they did so operate 
as a matter of fact, and that on their face they set out sufficient to 
estabHsh that they operated in the manner we hâve said, and that, 
therefore, on their face each raises such a fédéral question as justi- 
fied removal to this court. We were also of the opinion that, as they 
were at least by implication of law contemptuous in their nature, we 
were justified in taking and maintaining jurisdiction over the same 
even in a summary manner. Therefore we refused each motion to 
remand. 

Also we were of the opinion, by reason of the opération of each 
with référence to the judgment of this court, especially with référ- 
ence to the mandate from the Suprême Court, and f rom their con-' 
temptuous nature in implication of law, that the court in which the 
bill was originally filed had no jurisdiction over the subject-matter 
of either of them, and that, therefore, each bill should be dismissed. 
Mo'reover, in order to prevent their practical opération in delaying 
and embarrassing the exécution of the judgment and mandate afore- 
said, which would resuit if we permitted the litigation to be contin- 
ued even in this court, we were of the opinion that the only remedy 
suitable under the circumstances was summary dismissal. 

We were strengthened in our conclusions by the expressions found 
in the opinion of Judge Aldrich, passed down in behalf of the Cir- 
cuit Court of Appeals in O'Connell v. Mason, on August 25, 1904, re- 
ported in 133 Fed. 345, 247, 65 C. C. A. 541, 543, where the follow- 
ing is found: 

"We hâve no doubt of the inhérent and necessary i)ower of courts of gênerai 
jurisdiction to protect members of the publie from vexations sults through an 
exercise of the right to dismiss frivolous proceedings, which, upon the face of 
the pleadlngs, présent no cause of action recognized by the law. Unques- 
tionably the power to dlsmiss exists quite independent of express statutory 
authority, and may be exercised in a proper case by the court of Its own 
motion." 

The clerk is directed to file this rescript in each of the above cases 
the day it is dated, adding also "nunc pro tune as of the day when the 
motion to remand was denied and the bill wa^ dismissed." 
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H. L. BRUBTT & CO. v. P. C. AUSTIN DRAINAGE EXOAVATOR. CO. 
(Cir(ïult Court, N. D. lowa, Central Division. Deœmber 7, 1909.) 

No. 315. 

1. Courts (§ 315*)— Fedebai, Courts— Jurisdiction Dépendent on Citizen- 

SHIP— Paktnership. 

Citizenship, for the pnrpose of determining fédéral Jurisdietion, can- 
not be rlghtfully predlcated of a copartnership as such. 

[Eu. Note. — For other cases, see Courts, Cent. Dig. § 861 ; Dec. Dlg. S 
315.* 

Diverse cltlzenshlp as a ground of fédéral jurisdietion, see notes to 
Shlpp V. Williams, 10 C. C. A. 249; Mason y. DuUagham, 27 O. G. A. 298.] 

2. Courts (§ 322*)— Fedebai Court— Actions bt or Against Partnership. 

A partnership cannot sue or be sued in Its partnership name In a Cir- 
cuit Court of the United States without alleging the citizenship of its 
Indiyidual members. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 322.*] 

3. Kemoval of Causes (§ 26*) — Action by Partnership— Diverse Citizen- 

ship. 

A partnership suing as such in a state court cannot prevent a nonresi- 
dent défendant from removlng the cause to the proper Circuit Court of the 
United States on the groUnd of diverse cltlzenshlp, If its indlvidual mem- 
bers are shown in the pétition for removal to be each and ail citlzens and 
résidents of a state other than that of the plaintiffs. In which they réside 
and the suit is brought. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 26.*] 

4. Partnership (§ 197*)^ — Actions Against— Partnership Name. 

The common-law rule that an action by or against a partnership as 
such could not be maintalned in the partnership name, but must be 
brought by or against the indlvidual members of the flrm, was ehanged 
by lowa Code 1897, § 3468, provlding that actions may be brought by or 
against a partnership as such, or against ail or elther of the indlvidual 
members, or against it and ail or any of its members. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. § 360; Dec. 
Dig. § 197.*] 

5. Action (§ 64*) — Commencement— Original Notice. 

Under lowa Code 1897, § 3514, provlding that an action in a court of 
record shall be comrnenced by servlng the défendant wlth a notice signed 
by the plaintiff or bis attorney, informing hlm of the name of the plaln- 
tifC, that a pétition is, or on or bef ore a speclfied date will be, flled in the 
office of the clerk, and stating generally the cause of action, etc., Personal 
actions are commenced in the state court by servlng the défendant wlth 
a notice as speclfied; the actiorl being regarded as bégun from the tlme 
of the service of the notice. 

[Ed. Note. — For other cases, see Action; Cent. Dlg. S§ 725-734 ; Dec. 
Dig. § 64.*] 

6. Removal of Causes (§ 26*) — Commencement of Action— Chaeacteb of 

Parties. 

Where plaintiffs, not designating themselves as a copartnership, served 
an original notice on défendant, constitutlng the commencement of an 
action in the state court, and the requislte diverslty of citizenship between 
plaintiffs as individuals, and défendant existed, plaintiffs could not fle- 
prive défendant of Its rlght to remove the cause to the fédéral court by 
fillug a pétition In support of the notice purporting to sue only in a part- 
nership name. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dlg. § 26.*] 

•For other cases eee eame toplc £ S numbeb In Dec. & Âm. Dlgs. 1907 to date, tk Rep'r Indexei. 
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7. Courts (§ 323*) — Fedebal CbuKT— Jubisdiction— Oitizensiiip— Coepoea- 

TIONS— PRESUMPTIONS. 

Citizenship of the individual rnembers of a corporation for the purpose 
of fédéral jurlisdiction is conclusively presumed to be that of the state in 
wliich the corporation is organized. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 8S5, 886; Dec. 
Dig. § 323.*] 

8. Courts (§ 315*) — Fedebal Courts— Jurisdiction— Parties— Citizenship— 

Paetneeship. 

Where the rnembers of a flrm sue or are sued in the name of the flrm, 
the citizenship of the individual rnembers of the firm may be looUed to 
to ascertain whether there is requisite diversity of citizenship between 
the rnembers of the flrm and the opposite party in order to détermine féd- 
éral jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 861 ; Dec. Dig. § 
315.*] 

Action by H. L. Bruett & Co. against the F. C. Austin Drainage 
Excavator Company. On motion to remand to the state court. De- 
nied. 

-F. C. Gilchrist, for plaintiffs. 
Healy & Healy, for défendant. 

REED, District Judge. This action was commenced in the district 
court of lowa in and for Pocahontas county to recover of the défend- 
ant damages in excess of $2,000 for its alleged fraud in the leasing of 
a certain drainage machine to the plaintiffs. The défendant, appearing 
specially for that purpose, removed the cause to this court upon the 
ground of the diverse citizenship of the parties, and the plaintiffs move 
to remand because upon the face of the record it appears, as they 
contend, that such diversity does not exist. The particular ground 
relied upon by the plaintiffs is that they are a copartnership and sue 
as such, that a partnership is not a citizen of any state, and that this 
cause is not therefore one that is within the jurisdiction of this court. 
That the individual rnembers of the copartnership, who are named in 
the original notice and in the pétition filed by the plaintiffs in the state 
court, are, and were at the time the action was commenced and the 
pétition for removal filed, citizens of lowa, residing in the Northern 
district thereof, and that the défendant at such times was a corporation 
of Illinois, and not of lowa, is not disputed. That citizenship cannot 
rightly be predicated of a copartnership as such (or of a corporation 
for that matter) and that a partnership cannot sue or be sued in its 
partnership name in a Circuit Court of the United States without al- 
leging the citizenship of its individual members is well settled. Chap- 
man v. Barney, 129 U. S. 677, 9 Sup. Ct. 420, 32 L. Ed. 800 ; Great 
Southern Hôtel Co. v. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. 
Ed. 482 ; Carnegie Phipps Co. v. Hulbert, 53 Fed. 10, 3 C. C. A. 391. 
And that a partnership sued as such in a state court cannot remove the 
cause to the proper Circuit Court of the United States on the ground 
of diverse citizenship, even though its individual members are shown 
in the pétition for removal to be each and ail citizens and résidents 
of a state other than that of the plaintiffs, in which they réside and the 

•For other cases see same topic & § numbeb in E ec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suit is brought, was held in Ralya Market Co. v. Armour & Co. (C. C.) 
103 Fed. 530. At common law a suit by or against a partnership as 
such could not be maintained in the partnership name ; but it must be 
brought by or against the individual members of the copartnership. 
Covington Drawbridge Co. v. Shepherd, 20 How. 237-232, 15 L,. Ed. 
896. 

This rule is changed by the lowa statute, which provides as follows 
(Code 1897, § 3468) : 

"Actions may be brought by or against a partnership, as such, or against ail 
or elther of the individual metnbers thereof, or against it and ail or any of 
the members thereof. * * * " 

An action may be brought, therefore, in the state courts of lowa as 
at common law in the names of the individual members of the partner- 
ship, or under this statute in the name of the copartnership as such, or 
it may be brought against the partnership as such, or against it, and 
ail or any of its individual members. It is urged by the défendant 
that the suit in question was originally commenced in the state court 
in the name of the individual members of the partnership, and that "for 
this reason alone it was rightly removed by the défendant. The lowa 
statute which provides for the commencement of actions in the courts 
of record in that state is as follows (Code 1897, ■§ 3514) : 

"Action in a court of record shall be commenced by serving the défendant 
wlth a notice, slgned by the plalntiff or his attomey, Informing him of the 
name of the plaintiff, that a pétition Is, or on or before the date named therein 
will be, flled in the office of the clerk of the court wherein action is brought, 
namlng It, and stating in gênerai terms the cause or causes thereof, and if It 
is for money, the amount thereof, * » * and that unless he appears thereto 
and défends before noon of the second day of the term at which défendant 
is required to appear, namlng it, his default wlll be entered and judgment or 
decree rendered against him thereon. » • * » 

Under this section it is held that personal actions are commenced in 
the state court by serving the défendant with a notice thereof signed 
by the plaintifï or his attorney, informing him of the name of the 
plaintif? or plaintifFs, and that a pétition is or on or before a date 
narried will be on file in the office of the clerk of the court where the 
action is brought, and from the time of the service of such notice on 
the défendant the action is pending in the court named therein. Par- 
kyn V. Travis, 50 lowa, 436 ; Proska v. McCormick, 56 lowa, 318, 9 
N. W. 389. 

The original notice in this case is as follows: 

"In the District Court of lowa in and for Pocahontas County. 

"H. L. Bruett & Co., H. 1>. Bruett and J. H. Allen, PlaintifEs, v. E. O. Austin 
Drainage Bxcavator Co., Défendant. 

"October Term, 1909. Original Notice. 

"To Sald F. C. Austin Drainage Excavator Company, Défendant: 

"You are hereby notlfied that on or before the flrst day of October, 1909, 
there wlll be on file in the office of the clerk of the district court of lowa in 
and for Pocahontas County, a pétition of the plaintlffs claimlng of you the 
smn of $10,000, for and on account of (stating the grounds relied upon). 

"And that unless you appear thereto and défend on or before noon of the 
«econd day of the regular October term, 1909, of said court, which will com- 
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menée and be held lii the court h'ouse In Pocahontas, lowa, on the 12th day of 
October, 1909, defaultwill be entered agalnstyou.and judgment entered thereon 
as prayed. [Slgned] Allen & Atklnson, Attys. for Plaintiff." 

The return of the sheriff of Pocahontas county indorsed upon this 
notice shows that it was served personally by him on the vice président 
and gênerai agent of the F. C. Austin Drainage Excavator Company 
in said county on June 2, 1909. October 1, 1909, there was filed in the 
office of the clerk of said court a pétition as follows : 

"In the District Court of lowa in and for Pocahontas County. 

"H. h. Bruett & Co., Plaintiff, v. The Austin Drainage Excavator Co., 

Défendant. 

"October Tenn, 1909. Pétition at Law. 

"The plaintiff states: 

"Count One. 

"That it îs a partnershlp composed of H. L. Bruett and J. H. Allen, aud 
that défendant Is a corporation engaged in manufacturlng selling and leasing 
machinery for the excavation of large drains, ditches, etc. [stating the cau.se 
of action relied upon]." 

The contention of the plaintiffs is that this pétition is one in the 
name of the copartnership only, and not in the names of the individual 
members thereof. But under the lowa statute the action was com- 
menced in the state court when the original notice was served upon 
the defeiidant, and that notice makes no mention of a copartnership, 
but describes H. L. Bruett and J. H. Allen as the plaintiffs, and that 
they as plaintiffs claim of the défendant $10,000, etc. It is true that H. 
Iv. Bruett & Co. is named in the caption also as plaintiffs, but whether 
as a copartnership, a corporation, a joint-stock company, or as an 
association of some other kind is not stated, and the only reasonable 
inference to be drawn from the notice is that H. L. Bruett and J. H. 
Allen are doing business under the name of H. L. Bruett & Co., and 
that they as individuals bring the action against the défendant. The 
right of removal when based upon the ground of diverse citizenship 
dépends upon the citizenship of the parties at the time the action is 
commenced; and a subséquent change of citizenship, if any should 
take place, would not defeat the right. The pétition for removal is 
entitled the same as the original notice, and it is alleged therein that 
the défendant is, and was when the action was commenced, a corpora- 
tion organized and existing under the laws of Illinois, and that the 
plaintiffs H. h. Bruett and j. H. Allen alone compose the said copart- 
nership of H. L. Bruett & Co., and that said plaintiffs at the time of 
the commencement of the suit were, and still are, each and ail citizens 
of the state of lowa residing in Pocahontas county. Unless then two 
or more individuals can after commencing an action in the state court 
in their own names by serving a notice upon the défendant as required 
by the state statute file a pétition in such court in which they describe 
themselves as copartners, and thus defeat the défendant, who other- 
wise would be entitled to remove the cause to the proper Circuit Court 
of the United States, from doing so, this cause is clearly removable, 
and has been properly removed from the state court. 

But if it should be admitted that the pétition filed in the state court 
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iscontroHing) and shows thatthe suit is brought only in the name of 
thé cppàî^toçirehijï as such, then the question remains: May the défend- 
ant reiriove' the cause f rom the state court by showing in the pétition 
foriremoval that the requisite diversity of citizenship exigts between it 
and each of the plaintiffs, and did so exist when the suit was com- 
menced? It must be admitted that it was held in the case of Ralya 
Marlcet Co. v. Armour & Co. (C. C.) 103 Fed. 530, above, that de- 
fendants sued as a copartnership only cannot so remove the cause. 
This court with much îiesitancy followed that décision in Hallowell y. 
Mclyaughlin Brothers (no opinion iiled) ; but further éxamination and 
considération of the question has convinced that it should not hâve 
donc so. The authorities cited and rehed upon for the ruhng in 
Ralya Market Co. v. Armour & Co., are Carnegie Phipps & Co. v. 
Hulbert, 53 Fed. 10, 3 C. C. A. 391 ; Chapman v. Barney, 129 U. S. 
677, 9 Sup. et. 436, 33 L. Ed. 800; Great Southern Hôtel Co. v. Jones, 
177 U. S. 449, 30 Sup. Ct. 690, 44 L. Ed. 483. Each of thèse cases was 
originally commenced in a Circuit Court of the United States in the 
name of a copartnership, but without any averment or showing of the 
citizenship of the individual members thereof , and it was held that the 
requisite jurisdîctional facts to authorize the mainteriànce of the suit 
in the Circuit Court of the United States did not affirmatively appear 
of record, and for that reason the judgment in each was reversée!. In 
Great Southern Hôtel Co. v. Jones the cause was remanded with leave 
to the complainants to amend the bill, if they could do so, to show that 
the citizenship of the individual mèmbers of the différent partnerships 
who Wére parties to the suit was such as to enable the Circuit Court 
to take cognizance of the controtersy. The bill was so amend ed in 
the Circuit Court and the suit proceeded to final judginent against the 
hôtel Company, and thât judgment Was aiïirmed by thé Suprême Court 
in Great Southern Hôtel Co. v. Jones, 193 U. S. 532, 24 Sup. Ct. 576, 
48 I* Ed. 778. In Carnegie Phipps & Co. v. Hulbert thé Circuit Court 
of Appeals this circuit says : 

''When a partnersliip sues, the citizenship of tlie parties composing it must 
be averred, and pmst be such as to confer'the jurisdlotion. For àught that ap- 
pears in thê record, the mèmbers of the copartnership and the défendants 
maybe citizens of thé saine stàte. The Judgment of the- Circuit Court is re- 
versed.for want of .lurisdiction, * * * and the cause remanded with direc- 
tions to. dismiss the bill, unless the plaintlfC shall aménd its cbmplaint to show 
.iurisdictlon." 

In Adams & Co. v. May (C. C) 37 Fed. 907, Judge I/)ve said : 

"The pétition (for removal) in this case states, in substance, that Adams & 
Co., the plaintiffs, are cltizeus of Pennsylvania. But who are Adams & Co.? 
Citizenship cannot be predlcated of a firœ eo nomine. The Individual names 
of the partners must be set ôut, and citizenship alleged of éach and every of 
them. The State statute authorizing suits to be brought lii the partnershlp 
name is inapplicable hère. No doubt a cause commenced In a state court in 
the flrm name, without giving the individual names, may be removed to this 
court; but the pétition for removal should state the individual names and 
citizenship of the members of the firm, and Show that no one of them is a citi- 
zen of the same state with an adversary party in the eontroversy. At ail 
events, thts diversity of citizenship should appear in some part of the record, 
when the case cornes hère from the state court. This nowhere api>ears in the 
présent record." 
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The cause was therefore remanded for this reason alone. 

From thèse authorities it is entirely clear that there is no obstacle 
in the way of a partnership either suing, or being sued, in the proper 
Circuit Court of the United States if the citizenship of its individ- 
ual members is shown to be such as to confer jurisdiction of the 
controversy upon such court. It was early held by the Suprême 
Court that a corporation might sue or be sued in its corporate name 
in the courts of the United States, provided it was alleged and made to 
appear of record that the individual members of the corporation were 
ail citizens of states other than that of which the opposite parties to 
the suit were citizens. Bank of the United States v. Deveaux, 5 
Cranch, 61-87, 88, 3 L. Ed. 38 ; Marshall v. Baltimore & O. R. R., 
16 How. 314, 14 L. Ed. 953; Covington Bridge Co. v. Shepherd, 20 
How. 237-233, 15 L. Ed. 896. 

In Bank of the United States v. Deveaux, above, Mr. Chief Justice 
Marshall said : 

"It is unimportant by what name citizens are by the laws of their own 
State permitted to sue. Tbey are still citizens. and entitled to that substan- 
tîal justice, and the benefit of those independent tribunals, which were in- 
tended to be secured by the fédéral Constitution. The Constitution does not 
speak of the name oiî record — of the nominal party. It speaks of contro- 
versies 'between citizens of différent states.' The question Is not what nanies 
appear upon the record, but between w'hom is the controversy. Who are the 
real litigants? In conformity with the splrlt of the Constitution, the fédéral 
courts hâve always inqulred after the real parties. Although the nominal 
parties are really persons compétent to sue in those courts, yet they will In- 
quire into the eharacter of the real litigants, and, if they find them unahle to 
sue there, they will dismiss the suit. * • * They will allow no fiction to 
give jurisdiction to the court where the substance is wanting. Oan it be ad- 
mitted, then, that they will allow the jurisdiction to be exeluded by a name, 
if the substance exists which gives jurisdiction?" 

And in Covington Drawbridge Co. v. Shepherd, 20 How. 227-233, 
15 ly. Ed. 890, Chief Justice Taney said: 

"The question as to the jurisdiction of the courts of the United States in 
cases where a corporation is a party was argued and considered in this court 
for the first time in the cases of the Hope Insurance Company v. Boardman, 
and of the Bank of the United States v. Deveaux, 5 Cranch, 57, 61, 3 L. Ed. 
3C. Thèse two cases were argued at the sanie time and were, as appears by 
the report, decided at the same time. And in the last mentioned case the 
court held that in a suit by or against a corporation in its corporate name this 
court might look beyond the mère légal being which the charter created, and 
regard it as a suit by or against the individual persons who composed the 
corporation ; and an averment that they were citizens of a partlcular state 
(if such was the fact) would be sufRcient to give jurisdiction to a court of the 
United States, although the suit was in the corporate name, and the individual 
corporators not named in the suit or the averment." 

By later décisions it is, of course, now settled that the citizenship of 
the individual members of a corporation, for the purpose of fédéral 
jurisdiction, is conclusively presumed to be that of the state in which 
the corporation is organized. 

But, if it is permissible tb go back of the corporate name to show 

the citizenship of the individual members of the corporation for the 

purpose of showing fédéral jurisdiction, why is it not also permissible 

for the same purpose to go back of the partnership name and show the 

174 F.— 43 
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citizenship of the individual members of the copartnershîp who sue 
or are sued in the name of the copartnershîp? It is not uncommon for 
one or more individuals tô carry on business under some arbitrary or 
purely fancif ul name which of itself signifies neither corporate nor co- 
partnershîp existence, and, under statutes like that of lowa, they may 
sue or be sued in such name by simply alleging that they are a co- 
partnership. Can it be that, if two or more citizens of a state who ré- 
side in and are doing business therein under such a name, may in such 
name sue a citizen of another state in a state court under a statute like 
that of lowa, and thus prevent the latter from alleging in a proper péti- 
tion for removal the fact, if it be such, that the requisite diversity of 
citizenship exists between the real parties to the controversy, to war- 
rant the removal of the cause from the state court to the proper Cir- 
cuit Court of the United States, the requisite amount being involved? 
If they can, then mère matter of form must control in determining 
the right of removal of a cause from a state to a fédéral court, and 
the substance of things must give way to their mère shadow. The 
state statute authorizing a suit to be brought in the state court by or 
against a copartnershîp as such cannot, of course, restrict the jurisdic- 
tion of the fédéral courts, nor the right to remove the cause to one 
of those courts, if it is one that otherwise would be removable. 

The conclusion therefore is that the motion to remand should be 
dënied ; and it is accordingly so ordered. 



Ex parte LI DICK. 
(District Court, N. D. New York. December 6, 1909.) 

1. Amens (S 81*)— Genebai, Immigration Act— Applicabilitt to Chinesb 

Alikns. 

The Chinese exclusion acts do not exclude the application of General 
Immigration Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St Supp. 
1909, p. 447), to Chinese allens seeklng to enter the United States, and 
rules 3 and 49 of the régulations, governlng the admission of Chinese 
allens adopted pursuant to such act, whlch provide for the examlnatlon 
of such allens under that act as well as the exclusion acts, and that they 
shall be subject to arrest and déportation thereunder for entry tn ylola- 
tion of its terms, are valld. 

[Ed. Note. — For other cases, see Allens, Dec. Dlg. § 31.*] 

2. Aliens (I 31*) — SuEEEPTiTious Entbt of Chinese Alien— Dbportatioh 

Undee Genebàl Ïmmiobation Act. 

A Chinese allen enterlng the United States from Canada surreptltlously 
in the nlght, avoldlng Inspection and examlnatlon at a designated place 
of entry, enters In violation of Immigration Act Feb. 20, 1907, c. 1134, { 
36, 34 Stat. 908 (U. S. Comp. St. Supp. 1909, p. 466), and, like any other 
alien so enterlng, is subject to arrest on a warrant issued by the Commls- 
sioner; of Commerce and Labor and to be deported to Canada, or to China, 
the "country whenee he came," under the provisions of sectlcms 20 and 21 of 
the act, wlthout regard to the provisions of the Chinese exclusion acts. 
And it Is no défense that he is a domiciled merchant in the United States 
entitled to enter under such acts ; the déportation in such case being with- 

•For other caaei «se aame tapie & i numbbb Is Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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out préjudice to his right to subsequently apply for admission In a law- 

ful way. 
[Ed. Note.— For other cases, see Allens, Cent. Dlg. { 92 ; Dec. EMg. § 31.* 
Citlzenshlp of the Chlnese, see notes to Gee Fook Slng t. United States, 

1 C. C. A. 212 ; Lee Slng I^ar y. United States, 35 G C. A. 33Z] 

In the Matter of Li Dick. On writ of habeas corpus and retum. 
Writ dismissed, and petitioner remanded. 

Wilson W. Hoover, for petitioner. 
H. E. Owen, Asst. U. S. Atty, 

RAY, District Judge. The petitioner, Li DicW, was apprehended 
and taken into custody at the city of Utiça, near the central part of the 
State of New York, in the Northern district of New York, on the 22d 
day of October, 1909, on the charge that he was then and there a 
Chinese alien, and that he had surreptitiously entered the United States 
at or near the town of North Burke, in the county of FrankHn, in 
said district, from the Dominion of Canada, without having produced 
a certificate of admission or having been examined or inspected as re- 
quired by the immigration laws and régulations of the United States, 
and that therefor he had surreptitiously entered the United States in 
violation of law, especially section 20 of the Act of February 20, 1907 
(34 Stat. 904, c. 1134 [U. S. Comp. St. Supp. 1909, p. 459]), entitled 
"An act to regulate the immigration of aliens into the United States," 
and also in violation of rules 3 and 49 of the régulations governing the 
admission of Chinese, approved February 26, 1907, as amended Octo- 
ber 3, 1909, and adopted and issucd by the Department of Commerce 
and Labor, Bureau of Immigration and Naturalization. 

On the 25th day of October, 1909, the acting Secretary of Commerce 
and Labor issued his warrant under the provisions of sections 20 and 
21 of said immigration act and the rules referred to, and same was 
placed in the hands of E. G. Sperry, Chinese inspecter and inspecter of 
immigration of the United States in the Northern district of New 
York for exécution. Said warrant reads as follows : 
United States of America. i 

Department of Commerce and Labor. 
No. 52399/9. Washington. 

To Jolin H. Clark, Commlssloner of Immigration, Montréal, Canada, or to 
Any Immigrant Inspector In the Service of the United States: 
Whereas, from évidence submltted to me, It appears that Wong Ton, Il 
Dick, Wong Chun and Hom Ohee, allens, who landed at some unknown port 
on or about the 23d day of October, 1909, hâve been found In the United 
States in violation of the act of Congress approved Febniary 20, 1907, to wlt, 
that the said aliens are unlawfully in the United States In that they entered 
without Inspection : I, Ormsby McHarg, Acting Secretary of Commerce and 
Labor, by virtue of the power and authority vested In me by the laws of the 
United States, do hereby command you to take into cugtody the said allens 
and grant them a hearlng to enable them to show cause why they should not 
be deported In conformity wlth law. The expenses of exécution and déten- 
tion are authorlzed, payable from the appropriation "Expenses of Regulatlng 
Immigration 1910." Pending disposition of their cases the aliens may be re- 

*For «ther cases se* same toplc ^ S nitmssb In Dec. ft Am. Dlgs. 1S07 to date, * Rep'r Indexes 
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leased foom custody uponfurnlshing a satisfactory bond In the snm of flre 
hundred dollars each. For so doing, this shall be your sufficient warrant 
' Wtoess my hand and seal this 25tli day of October, 1909. 
J.S.Bj, ., . . [Seal,] Ormsby MeHai-g, 

ii-112()a Acting Secretary of Commerce and Labor. 

Thereupon, and on the 37th dayof October, 1909, said inspecter, 
under and by virtue of said warrant, took the said Li Dick into custody, 
and has held him in custody iinder and by virtue of said warrant ever 
since. He was so held in custody by said inspector when this writ of 
habeas corpus was apphed for and allbwed. 

On the à7th day of. October, 1909, and upon his arrest under such 
warrant, L,i Dick was taken before H. Edsell. an inspector duly author- 
ized to conduct the hearing and before the officers named in such war- 
rant aiid then and theré given full opportunity to show cause why he 
should not be deported. Li Dick was then and there informed of his 
right to be represented by counsel and to inspect ail the évidence upcn 
"which the Secretary of Commerce and Labor had acted in directing the 
arrest, and he was also then and there given aji opportunity to ofïer 
évidence in his behalf. An examinatioh was then and there had, and 
said Li' Dick was duly sworn. He then stated that he did not wish to 
be represepted by counsel at that hçaring, but might décide to do so lat- 
••ér on., , ; ; , . 

■ On the' â^d iday .of .Q'ctober, 1909, Li Dick had been questioiied after 
his arrest jiear Utica by inspector Edsell and his examination reduced 
to wriiting. ;He then gave a statemeht as to the time, place, and method 
of his ep1;ering the United States and as to his hfe, family, occupation, 
and varions résidences. On the 27th of October, his .attention was 
called to that statemént, and he said that the statemeht made on the 
32d was the truth, and that his answèrs to the sanle questions would 
be the same, and that the record of sùch examination might be incof- 
porated SjS.a part of the record of the hearipg on the 37th,,and it was 
.jneorpqrated accordingly. ' '!' 

From that statemént, which is made a part of the return, it appeared 
and appears that Li Dick is inarried, and that his wife résides in China, 
and that he has no children. He is'35 years of âge and fîrst came to 
the United States in 1894:; He belonged to a firm dealing in laundry 
supplies until seven or eight years ago, when it closed, and he then 
puTchaSed an interest in the store of Sooey Weh Lung, Newark, N. J. 
He entered on a paper sent to hiih iii China the contents of which he 
did not or could not state. He admits that he was born' in China. He 
remainéd ià Uie United States four years and then went to China and 
returned to the United States in 1899. He stated that he had remained 
a member of the firm last mentioned, and that "for the last year or so 
I hâve been traveling from place to place selling Chinese groceries for 
this concern." Li Dick then dènied that he had been in Montréal, 
Canada; recently, but stated that he came to the place where arrested 
on the 32d from Albany. He then left the stand, but later returned and 
stated that he left Montréal, Canada, on the Monday evening preceding 
his arrest and came by automobile ; that he came to Montréal from 
China, where he had been some eight or nine months, and that he had 
been in Montréal only a few days. He also stated that he had no 
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property in the United States and only small amounts of money due 
him, but also said that he had an interest of $500 in the store of Sooey 
Weh Lung, 28 Lafayette street, Newark, N. J. He was asked why he 
smuggled into the United States, and stated : That he had Hved hère 
before and wanted to corne back again; that he did not make prépara- 
tions to return at the time he left, as several of his friends had been 
turned down, and he thought he should meet their fate too so did not 
apply ; that since he left the United States last he had not applied for 
readmission at a port of entry for Chinese ; that he was to pay the man 
who brought him into the United States from Montréal in the automo- 
bile $170; that they remained in a barn after leaving the automobile 
until they started for the train and took a rig and drove several hours ; 
that the same party who brought them from Montréal to the barn 
brought them to the train ; that he left for China through Malone. 

It thus appears from his own statement that he left the United 
States something like 9 to 13 months ago and returned to China. It 
might be inferred he had no intention of returning to the United 
States at that time and that his return was an afterthought. It does 
appear from his own statement and is not denied that he returned sur- 
reptitiously in the manner described without inspection or examina- 
tion and without producing a certificate of any description. His re- 
turn, if the immigration laws hâve any application to alien Chinese per- 
sons, was in violation of the laws of the United States, which require 
aliens to présent themselves at a port of entry and submit to an ex- 
amination, etc., and also in violation of the rules and régulations re- 
ferred to. 

The return of the inspecter states : That Inspecter Edsell, after 
due considération, did find upon the évidence and testimony pro- 
duced before him that Li Dick is an alien, a subject of China, and that 
he bas entered the United States surreptitiously and without examina- 
tion under the immigration laws at the place designated as a port of 
entry, and that Li Dick was on the 27th day of October, 1909, within 
the United States in violation of law. Also, that a report of the hear- 
ing before the immigration officer, together with the évidence given by 
Ui Dick, was immediately forwarded to the Secretary of Commerce 
and Uabor as provided by law, and that the said report, évidence, and 
findings thereon were being considered by the said Secretary of Com- 
merce and Labor at the time the writ of habeas corpus was issued. Al- 
so, that at the time the writ was issued Li Dick was in the custody of 
said Sperry as such officer of the United States under said warrant of 
arrest issued by the Secretary of Commerce and Labor awaiting the 
détermination and décision of such secretary upon the said report, évi- 
dence, and findings, and that the holding and détention of Li Dick was 
under and by virtue of the laws and authority of the United States 
of America. The return was not traversed; but on the hearing Li 
Dick, by his counsel, asked permission to introduce évidence showing 
that prior to his last departure for China he was a Chinese merchant, 
member of the firm aforesaid, at Newark, N. J., engaged in no other 
work or business and is now such merchant. The United States ob- 
jected to the introduction of such testimony; but the court permitted 
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it, not for the purpose of entering on a trial of that question, but for 
the purpose of shovving that Li Dick makes a bona fide claim that he is 
a Chinese merchant domiciled in the United States, having no other 
business, and that he is not a laborer, and that he has the right to 
corne and go freely and is not subject to the provisions of the immi- 
gration laws. 

On the hearing Li Dick, by his attorney, Mr. Hoover, entered the 
following objections to the return and the sufïîciency thereof , viz. : 

"Fivst. That he was under unlawful duress and restralnt at the titne sald 
exaBilnation was had, and that his signature thereto was not on its face his 
voluntary act, in that he had not been arrested under a warrant Issued by 
a judge, justice, or commissloner, as provlded by section 13 of the act of Con- 
gres» of May 5, 1892, and It Is afHrmatively shown that he was arrested with- 
In the borders of the United States, to wit, not at Malone, but at or near 
Uti«i, N, Y. The applicant objects to the admission in évidence of the find- 
Ing of the Chinese Inspecter thereto annexed on the ground that the proceed- 
ing was without warrant of law and in contravention of the express provi- 
sion of the act of 1892, above clted, and that Li Dicli was not lawfully be- 
fore-the Chinese inspector for examination. 

"Second. That the examination showed that Li Diclc was a résident domi- 
cile merchant in the United States having a right under the treaty 'to come 
and go freely,' and that he entered the United States, as appears by the state- 
ment on which the Inspector based his flnding, in the exercise of his lawful 
right. 

"Thlrd. That there cannot be a surreptitious exercise of such lawful right. 

"Fourth. That there is no provision of law requiring applicant to appear 
before any offlcer or produce any oiïîcial document to entitle him to enter into 
the United States; he belng a domiciled résident merchant, as appears from 
said examination. 

"Fifth. That there is no authority for declaring applicant's right of domi- 
cile forfeited by reason of his not appearing before the Chinese inspector at 
the port of Malone. 

"Slxth. That the judicial tribunal named in section 13 of the act of 1888 
is the only one to say and détermine the rights of applicant on the facts 
shown on the return. 

"Applicant further objects to the admission of the document purporting 
to be a warrant of arrest Issued by the acting Secretary of Commerce and 
Labor on the 2rith day of October, 1909, upon the ground that it appears from 
the return of said Chinese inspector and from the récitals in the body of the 
warrant that the applicant had entered the United States on the 23d day of 
October, 1909, and that the applicant was seized and put under bodily re- 
straint without any warrant by the Chinese inspecter and was detained by 
hlm without any authority of law, and that said warrant above recited does 
not Justify either the original arrest or further détention." 

By the act of February 30, 1907, "An act to regulate the immigra- 
tion of aHens into the United States," it is provided, in section 2 : 

"That the following classes of aliens shall be excluded from admission 
into the United States." 

Then follows a description of such excluded classes, and thèse in- 
clude idiots, imbéciles, feeble-minded persons, epileptics, insane per- 
sons, persons who hâve been insane within five years, paupers, per- 
sons likely to become a public charge, persons afflicted with tuber- 
culosis or with a loathsome or dangerous disease, persons not above 
inchided who are found and certifîed to be mentally or physically dé- 
tective so as to afïect the ability of such alien to earn a living, per- 
sons convicted of or who admit having committed a felony or other 
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crime or misdemeanor involving moral turpitude, polygamists or 
persons who admit their belief in the practice of polygamy, anarchists 
or persons who believe in or advocate the overthrow by force or 
violence of the government of the United States, or of ail govern- 
ment, or of ail forms of law, etc. 

That this provision is constitutional and proper cannot be ques- 
tioned. That Congress may devolve the détermination of the ques- 
tion whether an alien seeking admission into the United States for 
the purpose of résidence hère cornes within the excluded class on an 
executive or administrative branch of the government is too well set- 
tled to be doubted or questioned. That Congress may establish ports 
of entry and provide for inspection and examination thereat, and 
that ail aliens shall enter through such ports, if at ail, and that entry 
at any other place shall be unlawful, cannot be doubted, and that it 
has done so is plain. The language of the immigration act in its 
terms applies to ail aliens. It makes no exception in favor of alien 
Chinese persons. Section 36 of the act provides : 

"That ail aliens who shall euter the TTnited States except at the seaports 
thereof, or at such place or places as the Secretary of Commerce and Labor 
may from time to time designate, shall be adjudged to hâve entered the coun- 
try unlawfully and shall be deported as provided by sections twenty and 
twenty-one of thls act, provided that nothing contained in this section shall 
affect the power conferred by section thirty-two of this act upon the Commls- 
sloner General of Immigration to prescrlbe rules for the entry and inspec- 
tion of aliens along the borders of Canada and Mexico." 

Section 33 provides as follows: 

"That the Commissioner General of Immigration, under the direction or 
with the approval of the Secretary of Commerce and Labor, shall presci'ibe 
rules for entry and inspection of aliens along the borders of Canada and 
Mexico, so as not to uunecessarily delay, impede, or annoy passengers In 
ordlnary travel between the United States and said countries, and shall hâve 
power to enter into contracta with transportation lines for the said purpose." 

Ports of entry on the Canada border hâve been duly designated; 
Malone in the Northern district of New York being one. Li Dick 
did not enter at one of thèse or at any other port of entry. He came 
in surreptitiously in the nighttime avoiding inspection and examina- 
tion. 

Rules 3 and 49 of the régulations governing the admission of Chi- 
nese aliens as amended, approved by the Secretary of Commerce 
and Labor, and promulgated by the Commissioner General, read as 
follows : 

"Rule 3. Chinese aliens shall be examlned as to their right to admission to 
the United States under the provisions of the law regulatlng immigration as 
well as under the laws relating to fhe exclusion of Chinese (24 Op. Atty. Gon. 
7CM3; 164 Fed. 506; 170 Fed. 566). As the immigration act relates to aliens 
in gênerai, the status of Chinese applying for admission must first be deter- 
miued in accordance with the térms of that law and of the régulations drawn 
in pursuance thereof; then. If found admissible under such law and régula- 
tions, their status under the Chinese exclusion laws and régulations shall be 
determined. In order to avold Ineonvenience, delay, or annoyance to Chinese 
applicants arising through inisunderstanding, and in the interest of good ad- 
ministration, examination under both sets of laws and régulations shall be 
made, in the order stated, ouly at the ports named in rule 4 hereof." 
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"Rule 49. Orders for the déportation of Chinese arrested and trled in ac- 
cordance witli the Ohlnese exclusion laws can be Issued only by a justice, 
judge, or eommissioner of the United States court upon his décision that such 
Ohinese bave been found to be unlawfully In the United States, and the cost 
of maklng any such déportation Is payable from the appropriation 'Expenses 
of regulating immigration' (Ohinese). Aliens, including Chinese (170 Fed. 
!Ï66), who enter the United States surreptitiously 'shall be adjudged to hsTé 
entered the country unlawfully and shall be deported as provlded in sections 
20 and 21' of the immigration act (section 36). Tlierefore, In arresting aliens, 
Including Chinese, who hâve entered the United States In violation of the Im- 
migration law and régulations, Immigration officiais shall foUow the procé- 
dure prescribed In the 'Rules relatlng to déportation' of the Immigration Rég- 
ulations of July 1, 1907 (rules 31-39), so far as said régulations are practical- 
ly applicable to such cases." 

Section 23 of the act provides for and authorizes the making of 
rules and régulations by the Commissioner General of Immigration. 
Section 20 provides: 

"That any alien who shall enter the United States in violation of law, and 
such as become public charges from causes existing prior to landing, shall 
upon the warrant of the Secretary of Commerce and Labor, be taken into cus- 
tody and deported to the country whence he came at any time wlthln three 
years after the date of his entry Into the United States." 

Section 31 says: 

"That in case the Secretary of Commerce and Labor shall be satîsfled that 
an alien has been found in the United States in violation of this act, or that 
an alien Is subject to déportation under the provisions of this act or of any 
law of the United States, he shall cause such alien within the period of three 
years after landing or entry thereln to be talcen into custody and returned 
to the country whence he came as provlded by section 20 of this act," etc. 

Section 23 provides : 

"That the duties of the Commissioner of Immigration shall be of an admin- 
istrative character, to be prescribed In détail by régulations prepared under 
the direction or with the approval of the Secretary of Commerce and Iiabor." 

Suitable rules and régulations and modes of procédure hâve been 
adopted and promulgated and hâve ail the force of law so far as au- 
thorized and net inconsistent with the express provisions of law or 
of treaties or the Constitution. 

Section 43 of the act refers to the Chinese exclusion acts, and pro- 
vides : 

"That this act shall not be construèd to repeal, alter, or amend existing 
laws relatlng to the immigration or exclusion of Chinese persons or persons 
of Chinese deseent," etc. 

It does not state that Chinese aliens of any class shall not come 
within its provisions. 

If Chinese aliens seeking to come into the United States, to immi- 
grate thereto, or to come therein and réside therein, are subject to any 
of the provisions of the immigration act, it is clear that Li Dick, con- 
cededly a Chinese alién, entered the United States unlawfully and is 
subject to déportation. See section 36 quoted. In such case he is 
subject to the provisions of sections 20 and 21, unless the Chinese ex- 
clusion acts provide some other course of action or remedy in such 
a case. If the immigration act of 1907, as to remédies and proce- 
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dure, has no application to Chinese aliens, then, of course, the arrest 
and détention of Li Dick under the warrant of the Secretary of Com- 
merce and Labor quoted is unlawful, unless such warrant is author- 
ized by the Chinese exclusion acts themselves, and, if not so author- 
ized, there is no jurisdiction to hold him or subject him to examina- 
tion by virtue of that warrant. The force and vaHdity of rules 3 and 
49 are also involved. 

If a domiciled alien Chinese merchant leaves the United States and 
goes to China, intending his visit to be temporary only, and there be- 
comes an imbécile, an epileptic, insane, afflicted with tuberculosis or 
some loathsome or dangerous contagious disease, or is there convicted 
of a felony or crime involving moral turpitude, or becomes a polyga- 
mist or an anarchist, and then returns to the borders of the United 
States seeking to enter this country, is he entitled to enter freely, un- 
questioned, and without examination or inspection? I think not. 
The fact that he was a merchant and was domiciled in the United 
States when he left does not entitle him to return, if during his absence 
he has voluntarily or involuntarily become one of the class of aliens our 
laws exclude. If he does succeed in smuggling himself into the Unit- 
ed States surreptitiously, is the inquiry when he is apprehended con- 
fined to the question whether or not he is a domiciled alien ChineSe 
merchant having no other business? I think not. If he may be re- 
jected, denied admission, or, in case he enters surreptitiously, deported, 
for the reasons mentioned, do the Chinese exclusion acts apply and 
afïord the remedy, and must the methods of arrest, examination, and 
déportation there provided be followed? If those methods there point- 
ed out and prescribed, and the tribunals tliere, in those exclusion acts 
named, are exclusive as to Chinese aliens, then the Secretary of Com- 
merce and Labor is without jurisdiction to arrest and hold an alien 
Chinese person who surreptitiously enters the United States in viola- 
tion of the immigration laws, and, while we hâve a violation of those 
laws and remédies for their violation pointed out therein, such remé- 
dies do not apply to alien Chinese, and the authorities must resort to 
the procédure and remédies pointed out in the Chinese exclusion laws. 

So the contention is that, Li Dick having evaded the authorities at 
the Canada border, having evaded examination and inspection in vio- 
lation of law, and having been found unlawfully in the United States 
because of such unlawful entry and apprehended in the United States, 
he must be brought before some justice, judge, or commissioner of 
a court of the United States, and that he cannot be deported unless by 
such officer "found to be one (that is, an alien Chinese person) not 
lawfully entitled to be or remain in the United States." This would 
place the trial, examination, and inspection of every Chinese person 
"found unlawfully" within the United States, no matter how he got 
hère, in the courts of the United States ; that is, before a justice, judge, 
or commissioner, as provided by section 12 of the Act of May 6, 188» 
(22 Stat. 61, c. 126), as amended July 5, 1884 (23 Stat. 117, c. 220 [U. 
S. Comp. St. 1901, p. 1310]), or section 13 of the Act of September 
13, 1888 (25 Stat. 479, c. 1015 [U. S. Comp. St. 1901, p. 1317]). The 
contention is that, once across the Canadian or Mexican border, the 
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Chinese alien is no longer subject to inspection and examination by 
the immigration officers at the designated ports of entry for disease, 
etc., which, if found to exist, would hâve precluded his entrance into 
the United States, but a justice, judge, or commissioner of the courts 
of the United States must make ail that examination or investigation, 
if made at ail. The immigration act provides for boards of spécial 
inquiry at ports of entry, and section 10 of the act provides : 

"That the décision of the lioard of spécial inquiry, hereinafter provided for, 
basèd upon the certificate of tlie examining médical offlcer, shall he final as 
to the rejection of alieus affected with tuberculosis or with a loathsome or 
dangerous contagions disease, or with any mental or physieal disal)ility 
which would bring sueh aliens within any of the classes excluded froui ad- 
mission to the United States under section two of this act." 

If the contention of the petitioner be correct, this section has no 
application to alien Chinese persons found unlawfully in the United 
States who hâve entered surreptitiously. 

In Lem Moon Sing v. United States, 158 U. S. 538, 547, 15 Sup. 
Ct. 967, 39 L. Ed. 1082, cited and approved United States v. Wong 
Kim Ark, 169 U. S. 699, 18 Sup. Ct. 456, 42 L. Ed. 890, it was set- 
tled that statutes excluding or regulating the entry of alien Chinese 
apply to those who, having acquired a commercial domicile within 
the United States, leave for a temporary purpose and then claim the 
right under some law or treaty to re-enter. In other words, ail aliens 
of whatever nationality may be excluded altogether, or their return 
regulated and conditions of return imposed in case they were hère 
lawfuUy and departed for a temporary purpose only. I find nothing 
in the laws of the United States, or in the treaty with China, that 
grants any spécial privilège to Chinese aliens who hâve gained a com- 
mercial domicile as to their coming and going between the United 
States and China or any foreign country. Persons belonging to that 
class of Chinese aliens are neither exempted from inspection or ex- 
amination on seeking to re-enter the United States, nor permitted 
by any provision of law to re-enter at any point they sélect. Being 
aliens, they must corne in at the ports of entry designated and under 
the conditions imposed as to disease, conviction of crime, etc. If the 
law is in such shape that alien Chinese persons, who surreptitiously 
enter the United States in violation of law and in défiance thereof and 
are then apprehended as having violated the law as to entry so as to 
be then found unlawfully in the United States, are entitled to be ar- 
rested and held by a justice, judge, or commissioner of the United 
States courts only, such persons hâve greater rights and privilèges 
than aliens of any other class, rights and privilèges not granted to 
aliens of any other nationality, and, instead of being on a par with 
those of the most favored nations, they have superior rights, and 
our laws ofïer a premium on the surreptitious entry of Chinese aliens. 
No one con tends that, where a Chinese alien duly applies for admis- 
sion at a port of entry, or is stopped at the border before entry, he is 
not subject to inspection, examination, and rejection without being 
taken before a justice, judge, or commissioner. I do not think the 
law is in the condition suggested as to Chinese aliens who surrepti- 
tiously gain entrance into the United States. I do not think the law 
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offers a premium, or spécial privilèges, to those Chînese aliens who 
enter surreptitiously and in violation of law. The proposition, in 
principle at least, is covered by the décision in Looe Shee v. North 
(C. C. A., Ninth Circuit) 170 Fed. 566, 571, 572. There a Chinese 
alien, prostitute, who had entered or was hère in violation of the 
provisions of the immigration laws referred to, was held subject to 
déportation under those laws and by the procédure there prescribed. 

In so far as the status of Li Dick is concerned in his relation to the 
Department of Commerce and Labor and Bureau of Immigration, I 
am of the opinion that while he was, in a sensé, "found unlawfully 
within the United States," he was when found and apprehended in 
precisely the same condition as to his right to be and remain in the 
United States, as though he had then presented himself at a port 
of entry for admission, or had been apprehended by the immigration 
officers in the very act of crossing the border into the United States 
in violation of law at some point remote from a port of entry, and 
there stopped by them. Can there be any question that the immigration 
officers may prevent such an entry by a Chinese alien even though he 
had a mercantile domicile in this country prior to his departure, even 
though such departure and absence was intended to be temporary on- 
ly? In this case Li Dick had just entered or crossed the border se- 
cretly and in the nighttime. He had not reached his destination in 
the. United States. He had not settled down and become a part of 
the résident population. He was still engaged in the act of surrepti- 
tiously entering the United States as much as though he had been on 
foot running to gain entrance and had reached a point 10 or 30 rods 
this side the boundary line when actually overtaken and apprehended. 
In such a case as that, must the alien Chinese person be taken before 
a justice, judge, or a commissioner as one found unlawfully within 
the United States? Clearly not. Ex parte Chow Chok et al. (C. C.) 
161 Fed. 627, affirmed by Circuit Court of Appeals, 163 Fed. 1021, 
90 C. C. A. 230; United States v. Ju Toy, 198 U. S. 263, 25 Sup. 
Ct. 644, 49 L. Ed. 1040. 

In my opinion he is lawfully in the custody of the Chinese inspector, 
and inspector of immigration and the immigration officers may ex- 
amine into his case and leturn him to Canada if he is denied admission. 
In my opinion for purposes of disposition by the immigration officers 
under the immigration law he is deemed to be in Canada seeking ad- 
mission into the United States. I know of no right he bas gained by 
surreptitiously entering in défiance and violation of law. When re- 
turned to Canada, whence he came, he may présent himself at a port 
of entry, submit to examination and inspection, présent his case as an 
alleged domiciled Chinese merchant entitled to return to and remain 
in the United States, and if he sustains his claim no doubt the immi- 
gration officers will admit him. If he is denied a fair and fuU hear- 
ing, or an arbitrary or unlawful décision is made, habeas corpus will 
afford a fuU remedy. There is no law by which such officers or the 
department can impose upon him any judgment of forfeiture of that 
right, if it exists, because of his surreptitious entry. The penalty is 
a return to the "country whence he came." Sections 30 and 21 both 
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provide for a déportation or return "to the countiy whence he came." 
This may not mean China in this case, but the Dominion of Canada. 
Section 36 says : 

"That ail allens who shall enter the TJnlted States, except at the seaports 
tbefeof, or at such place or places as the Secretary of Commerce and Labor 
may from time to time désigna te, shall be adjudged to hâve enterecl the coun- 
try . unlawf ully and shall be deported as provided by sections twenty and 
twenty-one of this act." 

' But it is said that difficulties arise ; that, having left the Dommion 
of Canada, the alien Chinese person has lost his right to be there; 
that the authorities of that Dominion will not receive him; that the 
United States will hâve Li Dick on its hands ; and that he is doomed 
to perpétuai confinement unless this government permits him to go 
at large, as it has no right to déport him to China. Ail this, if true, 
does not deprive the immigration officers of jurisdiction. However, 
no such conséquences follow. If the Dominion of Canada refuses 
to permit the return of such person to its territory, assuming he must 
be sent there and that he cannot be returned directly to China, a ques- 
tion I do not now décide, he is not as a conséquence lawfully in the 
United States or entitled to be or remain hère. By his own wrongful 
act, violation, and défiance of law, he finds himself in a place where he 
has no right to be; that is, he is "found unlawfully in the United 
States," within the intent and meaning of the Chinese exclusion laws. 
He has entered in violation of law and is deemed unlawfully hère. In 
such case he may be turned over to the Chinese inspectors as such, ar- 
rested, and held under the provisions of the Chinese exclusion laws by 
the warrant of any justice, judge, or commissioner of the courts of the 
United States, and it would be the duty of such officer to find that, 
having surreptitiously entered the United States in défiance and viola- 
tion of law, he is hère illegally and "found unlawfully in the Urtited 
States," and déportation to China would follow as matter of course. 
Act May 5, 1892, c. 60, § 2, 27 Stat. 25 (U. S. Comp. St. 1901, p. 1319), 
which reads as f ollows : 

"That any Chinese person or person of Chinese descent, when convlcted 
and adjudged under any of said laws to be not lawfully entitled to be or re- 
main in the United States, shall be removed from the United States to Chiua, 
unless he or they shall malve it appear to the justice, judge, or commissioner 
before whom he or they are tried that he or they are subjects or citizens of 
some other country, in which case he or they shall be removed from the Unit- 
ed States to such country ; provided, that in any case where such other coun- 
try of which such Chinese person shall claim to be a citizen or subjeot shall 
demand any tax as a condition of the removal of such persou to that coun- 
try, he or she shall be removed to China." 

The illégal conduct of such alien Chinese person would not operate 
to shield him from such conséquences. 

I am of the opinion that the United States has two remédies in 
this case and may pursue them in the order it has prescribed: That 
Li Dick is lawfully held and detained under the warrant quoted. 
That being so lawfully detained and held, and his case not having 
passed to judgment or a détermination by the Secretary of Commerce 
and Labor, the judicial department of the government has no right 
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to interfère or take such Chinese person from its custody or posses- 
sion. "It is settled doctrine that a court of compétent jurisdiction hav- 
ing possession of a person cannot be deprived of the right to deal with 
such person by habeas corpus until its jurisdiction is exhausted, and 
that no court of another and independent sovereignty has the right 
to interfère with such custody." In re Johnson, 167 U. S. 120, 125, 
17 Sup. et. 735, 42 L. Ed. 103 ; Ableman v. Booth, 21 How. 506, 16 
L. Ed. 169 ; and many other cases. True, the Department of Com- 
merce and Labor and its officers, even when a board is formed as pre- 
scribed, for the examination of certain cases, is not a court. But it 
is given jurisdiction by law to hear certain cases and décide certain 
questions and enforce, its judgments. As has been held in administer- 
ing the Chinese exclusion acts, the courts hâve a certain limited su- 
pervisory power ; but the power to take a Chinese alien from the De- 
partment of Commerce and Labor while it is engaged in examining 
into the case and before its décision is made is impliedly denied. Chin 
Yow V. United States, 208 U. S. 8, 11, 28 Sup. Ct. 201, 52 L. Ed. 
369; United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. 
Ed. 1040. 

But whether denied or not, the principle enunciated in Re John- 
son, supra, should apply and govern the courts of the United States 
in deaHng with the executive and administrative departments of the 
government up to the timé they hâve pronounced judgment. If that 
judgment is arbitrary, if np opportunity to be heard or give évidence 
was afforded, or if it be clearly in excess of jurisdiction, the courts may 
interfère. Chin Tow v. United States and United States v. Ju Toy, 
supra. It is no new doctrine that the sovereign power may provide 
two tribunals with concurrent jurisdiction. Hère we hâve the Chi- 
nese exclusion laws and also the gênerai immigratiori laws. The ex- 
clusion laws were not enacted for the enforcement of the immigration 
laws as to Chinese aliens, although they are applicable and may be 
used for that purpose in some cases. There are cases where they 
would be inadéquate and inefficient, as is pointed out in 24 Op. Atty. 
Gen. 706, and Looe Shee v. North (C. C. A.) 170 Fed. 572. 

The fact, if it be a fact, that Li Dick, prior to his last departure 
for China, had gained a domicile in the United States as a Chinese 
merchant (Act Nov. 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. St. 1901, 
p. 1320]), is no défense to the pending proceeding in the Department 
of Commerce and Labor. As stated, by entering surreptitiously, he 
has not forfeited his right to return to a port of entry, after déporta- 
tion, and apply for admission on the ground that he is a domiciled 
merchant, submit to an examination and an inspection, prove if he 
can, as required by law, that he had such a domicile and has not aban- 
doned it and has his commercial interests hère. Should he do that, and 
no lawful reason for his exclusion appear, it would be the duty of the 
immigration officers to admit him, and it is presumed they would do 
their duty. However, when he avoided compliance with the law re- 
lating to his entry into the United States, defied and violated it, and by 
violating law surreptitiously entered, he placed himself unlawfully in 
the United States, and he gained no right by doing so, and by the ex- 
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press tertns of the immigration laws he is to be sent back to the place 
whence he came. The law is express and explicit. There is no doubt, 
if Canada refuses to receive him, that he can be taken before a jus- 
tice, judge, or commissioner and deported, for physically he is within 
the United States and cannot be heard to say that he is not. Legally 
he is hère by violation of law, and, so far as he is concerned or can be 
heard to say, is found unlawfully hère. He has no right to be hère, 
as he did not comply with the statutes and rules governing the entry 
of domiciled Chinese merchants, and until he has done that at the 
proper time and place his right to be hère as such merchant is sus- 
pended. He cannot now be allowed to plead or assert that right as a 
bar to déportation, even if he might assert it at the proper time and 
place and in the proper manner. In no other way can there be an ef- 
ficient and effective enforcement of our laws. 

The United States has the right to say where and when and how 
ail aliens shall apply for admission and be heard on the question of 
their right, and a compliance with those requirements is a condition 
of their bçing heard at ail on the question of their right to enter or 
réside hère. Li Dick by his own wrong and violation of law placed 
himself in the United States, and thereby incurred the penalty of ex- 
pulsion. He cannot avoid the penalty of that illégal act by showing 
he had a prior right to come into the United States at the designated 
place on complying with the law he has violated. He did not hâve 
the right to come and go freely, and his case is not like that of a citi- 
zen of the United States arrested for having come in illegally on the 
supposition he was an alien. In such case citizenship is an absolute 
défense to the proceeding, as there is no law regulating the entry of 
our citizens on returning from abroad. This principle does not nec- 
essarily apply to one claiming to hâve been born hère, to be a citizen 
of the United States. The immigration laws and Chinese exclusion 
acts by their terms apply to aliens only. They hâve no application to 
citizens of the United States, except in so far as the mode of procé- 
dure, subject to review by the courts, is applicable for the détermination 
of the question of fact whether or not the applicant is a citizen of the 
United States. When that question of fact is determined in his favor, 
he is entitled to come and go at will so far as those laws are concerned. 
But Li Dick concèdes that he is a Chinese person, an alien, that he 
departed to China some eight or nine months ago, without making 
any préparation or arrangements for his return, and that when he 
did return he purposely failed to comply with the law and entered sur- 
reptitiously. I think the law clear that he must be returned to Can- 
ada, or deported to China if Canada will not receive him, and that his 
rights as a domiciled merchant cannot be brought in question in thèse 
proceedings or the proceedings pending before the Department of 
Commerce and L,abor, Bureau of Immigration. The warrant is not 
void, the Department has jurisdiction and possession of his person, 
aiid, at this stage of the case, at least, the courts should not and will 
not interfère. 

The writ must be dismissed, and Li Dick remanded. 
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PHILADELPHIA & E. RY. CO. et al. v. INTERSTATE COMMERCE 

COMMISSION. 

(Circuit Court, E. D. Pennsylvania. November 20, 1909.) 

1. Commerce (§ 98*) — Orders of Interstate Commerce Commission FixiNa 

Rates— Review by Courts. 

A court liaving no constitutional power to regulate commerce or to flx 
rates to be charged by a carrier cannot suspend or vacate an order of 
the Interstate Commerce Commission preseribing rates under tlie power 
conferred by section 15 of the Interstate commerce act as amended by Act 
June 29, 1900, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St Supp. 1909, p. 
1158), except on tlie ground that in making such order the commission 
transcended its power or exercised such power without due regard to law 
and in violation of some légal, constitutional or natural rlght of the car- 
riers affeeted. 

[Ed. Note.— For other cases, see Commerce, Dec. Dig. f 98.*] 

2. Carriers (§ 32*)— Préférences in Interstate Rates— Justification. 

The similarlty of circumstances and conditions under which a service of 
carriage is rendered, which, under the Interstate commerce act, requlres 
an equality of rate, relates to the circumstances and conditions which af- 
fect the service only, and, where difCerent coal mining localities are 
grouped Into a district for rate-malslng purposes, a carrier is not justlfled 
In making a différent rate for the same or substantlally similar service 
f rom a particular locality in such district, or on the product of a partie- 
ular mine or vein, from that charged others because the différence in the 
product from such locality mine or veln and that from other mines in the 
district is such that it can pay a higher rate and still compete in the 
market. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. Dig. 
î 32.» 

What constltutes an unlawful préférence or discrimination by a carrier 
under Interstate commerce régulations, see note to Gamble-Roblnson Com- 
mission Co. V. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

In Equity. Suit by the Philadelphia & Reading Railway Company, 
the Baltimore & Ohio Railroad Company, Benjamin F. Bush, receiver 
of the Western IVIaryland Railroad Company, the Pennsylvania Rail- 
road Company, the Cumberland Valley Railroad Company, and the 
Lehigh & New England Railroad Company, against the Interstate 
Commerce Commission. On demurrer to bill. Demurrer sustained. 

Charles Heebner and Hugh L. Bond, Jr. (George Stuart Patterson, 
of counsel, for Pennsylvania R. Co.), for complainants. 

J. Whitaker Thompson, U. S. Atty., and Luther M. Walter, Sp. 
Asst. U. S. Atty., for Interstate Commerce Commission. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a bill brought by the Bal- 
timore & Ôhio Railroad Company and a number of other railroad com- 
panies against the Interstate Commerce Commission, to enjoin the 
latter from enforcing its order of June 7, 1909, whereby it established 
a tarifï rate on Big Vein coal carried from the George's Creek and 
Elk River régions in Maryland to coast points in other states. To this 
bill the Commission demurred. The questions pertinent to our disposi- 

*For other casea see same topic £ J nûmber in Dec. & Am. Dig>. 1907 to date, & Rep'r Indexes 
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tion of the case may be considered under the first and fifth grounds 
of deîîiurrer, whîch are: 

"Cl) That It appears from the face ôf said bill: That ail of the proceed- 
Ings required by statute to be tnken were duly taken and had ; that af ter a 
formai eomplaint and answer a full hearing was had; that the Commission 
arrivéd at its conclusion after being fully' advised ; that the order complalned 
of was duly given, made, reudered, and served ; and that the conclusion of 
said Commission was not arbitrary-or reached through fraud; and therefore 
the aet of the défendant is final and conclus! ve and not reviewable by the 
courts." i 

"(5) That It appears from the face of the bill of eomplaint that the order 
of the Commission Is lawfully Issuable under the act to regulate commerce." 

By section 15 bi the interstate commerce law (Act Keb, 4, 1887, c. 
104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), as amended by 
Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 
1909, p. 1158), Congress empowered the Commission, if it "shall be 
of the opinion that any of the rates or charges whatsoever, demanded, 
charged, or collected' by any common carrier or carriers, subject to 
the pï-ovisions of this aCt, * * * are ùnjust or unreasonable, or 
' ùhjij.stly discriminatory, or undtily preîerential or prejudicial, * * * 
to détermine and prescribe what will be the just and reasonable rate 
or rates, charge or charges, to bè thereafter observed in such case as 
the niâximunl to be charged." 

The jurisdiction of the court in this case îs invoked under section 
15, which provides that the Commission's order may "be suspended 
•or set asjde by a court of compétent jurisdiction," and section 16, which 
désignâtes the particular court to exercise jurisdiction and provides 
that "jurisdiction to hear and détermine such suits is hereby vested." 
Now the' pdwer conferred being to suspend or set aside the Commis- 
sion's order, the question arises in what way and to what extent will 
this :COUrt .exercise its powers in order "to hear and détermine such 
suits"? Without referring to that gênerai jurisdiction which fédéral 
courts, within constitutional limits, necessarily haveto prevent infrac- 
tions of the law, we note that the jurisdiction hère invoked is confer- 
red by the Statute above quoted, and its purpose is to submit the ac- 
tion of an executive branch of the government to the judgment of 
the court that it may hear and détermine such suit with a view to sus- 
pending or setting aside that action. On the argument counsel did 
not question the, right of the Commission under the act to fix max- 
imum rates, provided they were not confiscatory. 

Now manifestly courts bave no power to fix rates. Maximum Rate 
Cases, 167 U. S. 499, 17 Sup. Ct. 896, 42 L. Ed. 343 ; Gordon v. Unit- 
ed States, 117 U. S. 697, 20 Sup. Ct. 1020, 44 L. Ed. 1219 ; Reagan v. 
Farmers' EoanS: Trust Co., 154 U. S. 397, 14 Sup. Ct. 1047, 38 L. Ed. 
1014. No such authority is conferred on fédéral courts by the Con- 
stitution, and by its grant to Congress of the power "to regulate com- 
merce * * * among the several stâtes," and "to make ail laws 
which shall be necessary and proper for carrying into exécution the 
foregoing powers," the exercise of power to regulate commerce is 
restricted to thât agency. The fixing of- rates as an incident to the rég- 
ulation of commerce, being a nonjudicial function, it follows that when 
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the législative branch has itself acted therein, or by proper délégation 
of its powers has acted through the executive branch, such action, pro- 
vided no légal, constitiitional, or natural right has been violated, is 
not to be suspended or vacated by a court. 

In pursuance of the powers above referred to, the Commission has 
made such an order in the promises, and that order is now in force un- 
less it "be suspended or set aside by a court of compétent jurisdic- 
tion." Now on what principles should this court proceed in suspend- 
ing or setting aside an act of an independent branch of the govern- 
ment? Manifestly, the act is one of those administrative acts of the 
executive branch of the government, duly empowered thereto by the 
législative branch, that falls within that category of which Mr. Jus- 
tice Harlan spoke in the Union Bridge Case, 204 U. S. 386, 27 Sup. 
Ct. 374 (51 L. Ed. 523): 

"If the principle for wliich the défendant contends received our approval, 
the conclusion could not be avoided that executive ofiicers, in ail departments, 
In carrying eut the will of CongreB.s, as expressed in statutes enacted by It, 
hâve, from the foundation of the national government, exercised and are now 
exercising povpers, as to mère détails, that are strictiy législative or judicial 
In their nature. This will be apparent from an examination of the varions 
statutes that confer anthority upon executive departments In respect of the 
enforcement of the laws of the United States. Indeed, It is not too much to 
say that a déniai to Congress of the right, under the Constitution, to delegate 
the power to détermine some fact or the state of things upon which the en- 
forcement of Its enactment dépends would be 'to stop the wheels of govern- 
ment' and bring about confusion, if not paralysis, in the conduct of the pub- 
lic business." 

It is therefore apparent that, when the question of suspending or 
settitig aside an executive act comes before a court under such stat- 
ute, the question is one bî law, namely, whether the executive trans- 
cended its power or exercised such power without due regard to law. 
If, for example, there was a failure to comply with statutory requisites 
of notice, or to afïord a statutory hearing, or the action taken was 
confiscatory— thèse are ail éléments a court might consider and in ex- 
ercising such jurisdiction inquire into the facts to ascertain the real 
subject involved as throwing light upon the lawful or unlawful char- 
acter of the order under review. The principles affecting this exer- 
cise of jurisdiction are clearly set forth by Judge Lanning in Appleby 
V. Cluss (C. C.) 160 Fed. 984, where, on a bill to enjoin exécution of 
a f raud order made by the Postmaster General, he said : 

"A due regard for an order of an executive department of the government 
demanda that the judicial department shall not require the head of that ex- 
ecutive department, or any of his subordinate oflicials, to answer a bill in eq- 
uity, the purpose of which is to secure a decree which in effect annuls the or- 
der, unless the bill makes a clear prima facie case that the facts adduced be- 
fore the executive department could not possibly support the order, or that 
the eomplainant's légal or constitutional rights hâve been violated." 

This view is in accord with the principles set forth in San Diego v. 
National City, 174 U. S. 739, 19 Sup. Ct. 804, 43 L. Ed. 1154, and 
cases cited, viz. : Spring Valley v. San Francisco, 82 Cal. 286, 23 
Pac. 910, 1046, 6 h. R. A. 756, 16 Am. St. Rep. 116 ; Chicago v. Well- 
man, 143 U. S. 339, 12 Sup. Ct. 400, 36 L. Ed. 176; Reagan v. Farm- 
ers' Loan, 154 U. S. 363, 14 Sup. Ct. 1047, 38 E. Ed. 1031 ; Smyth v. 
174 F.— M 
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Ames, 169 U. s. 466, 18 Sup. Ct. 418, 42 L. Ed. 819; Henderson v. 
Henderson, 173 U, S. 592, 19 Sup. Ct. 553, 43 L. Ed. 823 ; Missouri 
Co. V. Interstate Commerce Commission (C. C.) 164 Fed. 645; Knox- 
ville Water Case, 213 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371 ; Con- 
solidated Cas Case, 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382. 

In the présent case ail the provisions of the statute were observed, 
and the parties concerned were duly notified and fully heard. It is, 
liowever, averred in the bill that the Commission "based its finding 
that the rates on the Big Vein coal, when consigned over the lines of 
your orators to Baltimore, Wilmington, and Philadelphia for trans- 
shipment by vessel, were unreasonable and unjustly discriminatory, 
Avholly upon the grouiid that by reason of the higher cost of produc- 
tion of the said Big Vein coal it could not, when so consigned, success- 
îully compete with the coals of the Pocahontas and New River dis- 
tricts." 

Assuming, for présent purposes, that, if this conclusion were cor- 
tect, the Commission could not legally base an order on that ground, 
analysis discloses not only that the pleadings hâve not brought before 
us ail the facts and proofs on which the Commission acted, but that 
those which are before us show that the conclusion stated above is not 
"warranted, and that the Commission based its action on other and dif- 
férent grounds. To that end we address ourselves to the facts. The 
rate hère in question applies to the transportation of coal mined from 
the Big Vein in the George's Creek and Elk Garden région, which we 
wil! hereafter refer to as the "George's Creek basin." For the purpose 
■of rating, thèse two fields and the Somerset (which the Commission 
refers to as the Pennsylvania) field to the north and west, and the Aus- 
ten-Newburg (which the Commission refers to as the West Virginia) 
field, to the west, were included in one group and had been so grouped 
for ten years. Thus, in their report in the présent case and annexed to 
the bill, the Commission says: 

"Rates from George's Creek basln and from the Pennsylvania and West 
Virginia fields are the same when the coal Is destined for track delivery on 
the lines of the principal défendants ; that Is to say, coal from mines in the 
Pennsylvania and West Virginia flelds takes the same rate as coal from the 
<}eorge's Creek basin when it Is destined for local consumption even at tide 
water points. This is still the relation of the rates on coal from the three 
fields wlien destined to local points on the Baltimore & Ohio and Western 
Maryland. The three flelds hâve been thus grouped for ten years or more. 
Moreover, Philadelphia, Wilmington, and Baltimore and Intermediate points, 
at the other end of the haul, hâve for a like pevlod of tlme also been grouped 
together under one rate for track delivery." 

On ail the coal carried from the mines in this group for track deliv- 
ery to Philadelphia, Wilmington, and Baltimore the rate was $1.60 per 
ton, and for overpier delivery for shipment inside the Chesapeake and 
Delaware Capes the rate was $1.35 per ton. When it came, however, 
to overpier deliveries for shipment beyond the Capes, the George's 
Creek basin coals were charged a materially higher rate than the 
West Virginia and Pennsylvania fields, although ail were in the same 
group, and the George's Creek had a shorter and downgrade haul as 
compared with the longer and upmountain grade to Cumberland in 
the case of the. West Virginia and Pennsylvania fields. Now the eflfect 



PHILADELPHIA <fe K. BT. CO. V. INTERSTATE COMMERCE COM'w, 691 

of the présent order is to put ail the coal from the group on an exact 
equality of $1.60 per ton for track deliveries, $1.35 for overpier de- 
liveries for shipment inside the Capes, and $1.18 for overpier deliveries 
at Baltimore, and $1.25 at Philadelphia, for shipment outside the Capes. 
The reason why shippers submitted to thèse varying prior rates 
in the same grouping is quite plain. The coal in the Pennsylvania 
and West Virginia fields of the group was ordinary bituminovis coal 
and was found in small veins, while that in the George's Creek basin 
came from the "Big Vein," a stratum of such unusual thickness that 
it was mined at far less cost than the thinner veins, while its high 
grade and peculiar characteristics gave it a market of its own in which 
no other coal competed. Of this condition the Commission say in 
their report : 

"The défendants the Baltimore & Ohio and the Western Maryland reach 
three coal districts, which for convenience are referred to in the report as the 
Pennsylvania, West Virginia, and George's Creek iields. Under an adjust- 
ment made in 1900, which was then entirely satisfactory to ail concerned, 
thèse three fields were grouped together aud took the same rate on coal des- 
tined for track dellvery at points on the Unes of those two roads. At that 
time the output of George's Creek basin consisted of Big Vein coal only, and it 
was coneededly superior in quality to the coals mined in the other two dis- 
tricts. * * * The record showed that there was no compétition from out- 
side coal fields at local points on those Unes; but when the coal went over 
the piers at Philadelphia, Baltimore, and Curtis Bay, for destination inside 
and outside the two Capes, it met the more or less severe compétition of wa- 
ter-borne coal from mines on the Chesapeake & Ohio, Norfolk & Western, 
Pennsylvania, and the New York Central railroads. It was necessary there- 
fore to shrink the rates in order to enable the coal from thèse three fields to 
enter those markets. Because, however, of the superior quality of G«orge's 
Creek coal, and of its ability more easily to meet such compétition, the rates 
on that coal were shrunk less than the rates ou the coals from the Pennsyl- 
vania and West Virginia flelds. The resuit of the adjustment was that, as 
compared with the rates from thèse flelds, there was a differential of teu 
cents a ton against George's Creek coal when water-borne to compétitive 
points inside the Capes, and of 15 cents a ton when destlned to points outside 
the Capes." 

Now to us it is clear that while a réduction by the railroad of 
their rates to the Pennsylvania and West Virginia fields was a prop- 
er business step, since otherwise the carrier would hâve had no traffic 
from those fields, yet it is equally clear that in the face of such ré- 
duction of rates to a part of the group the railroad had no légal right 
to retain the higher rate on the remainder of the group. The fact 
that the latter did not need the réduction to meet compétition was no 
légal justification to warrant its rétention. Speaking, in the récent 
case of Pennsylvania Railroad Company v. International Coal Mining 
Company (C. C. A.) 173 Fed. 3, of an attempt to justify différent rates 
on coal hauled from the same grouping because one was "contract 
coal" and the, other "f ree coal," we said : 

"We are thus brought face to face with the question whether the existence 
of thèse contracts created a dissimilarity of circumstance and condition un- 
der which the service of carriage was rendered. To us the reading of the act 
is clear. The act contemplâtes 'compensation for any service rendered.' 
Now it Is manlfest that 'service rendered' is the physieal service of carriage. 
Klsewhere It is spoken of as 'a llke and contemporaneous service.' Such serv- 
ice is a 'service in the transportation' ; it is a 'service in the transportation 
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of a Ulïe kînd of trafflc' ; and it Is a service In transportatlon 'under substan- 
tially similar circumstances and conditions.' The law having in view tlie 
carriage of frelglit and equal rates to ail, it is clear to us tliat thé words, 
'substantially similar circumstances and conditions,' as used in this subsec- 
tion, are those which affect transportatlon, and not those which involve Per- 
sonal conditions or contractual relations between one particular shipper and 
the carrier, but are such things only as are circumstances of carriage gener- 
ally. In Wight v. United States, 167 U. S. 513, 17 Sup. Ct. 822, 42 L. Ed. 25a 
it was sought to difCerentiate the service performed by the différent terminal 
f acilities of the two shippers at their respective vvarehouses ; but the court 
held thèse were not the circumstances and conditions of the act, but that the 
circumstances and conditions the act contemplated weve those which affected 
the actual carriage of the freight, iising this language: 'It was the purpose 
of this act to enforce equality between shippers, and it prohibits any rebate 
or other device by which twb shippers, shipping over the same line, the same 
distance, under the same circumstances of carriage, are compelled to pay dif- 
férent priées therefor.' And that this phrase, 'circumstanqes of carriage,' 
was a carefully chosen one limiting the cireumstancesi to such as afCected 
haulage of freight is shown in Interstate Corn. Oom. v. Alabama, 168 U. S. 
166, 18 Sup. Ct. 49 (42 L. Ed. 414), where, referring to "Wight v. United States, 
supra, the court say: 'We there held that the phrase, "tinder substantially 
similar circumstances and conditions," as uséd in the second section (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3155]), refers to the mat- 
ter of carriage, and does not include compétition between rival routes.' It 
foUowa therefore that, if thèse circumstances and conditions of section 2 are 
those wMch afCect haulage and do not include compétition between rival 
routes, they do not include individual éléments affecting îndividual shippers. 
l'he purpose of the section is to afEord identity of rate for substantial iden- 
tity of transportatlon service, and anythlng that does not aid in determining 
what is such substantial ideatity of haulage does not aid in the application 
of the section." 

It will thus be seen that, while the nonuniform rate was continuée! 
as against George's Crèek basin, there was no légal justification for 
such continuance. Later this matter came be fore the Commission in 
George's Creek Basin Goal Company v. B. & O. R. R. Co., 14 Interst. 
Com. R. 127, and of that case the présent report says : 

"In 1902, after this relation of rates as between the three fields had been 
in existence for about two years, the operators in George's Creek basin com- 
menced for the flrst time to mine Small Vein coal, which as Stated, is iuferior 
in quality to the Big Vein coal, and is substantially the same as the coals 
mlned in the Pennsylvania and West Vii'glnla fields. But as the défendants 
in that proceeding made no distinction in their rates between Big Vein and 
Small Vein coal the latter, with differentials of 10 and 15 cents a ton against 
it, could not move by water in compétition with coal of the same quality from 
the other two fields. The record in fact showed that, from the time the 
Small Vein mines were opened in 1902, to the time when the hearing of that 
complaint was had, not a single cargo of Small Vein coal was shipped to com- 
pétitive points either inside or outslde the Capes, although coal in large vol- 
ume had reached those destinations from the other two fields. It was under 
thèse circumstances that the original complaint was filed asking for relief on 
behalf of the Small Vein operators. The complaiuants contended that the 
Small Vein coal, with differentials against it, could not successfuUy enter the 
markets for water-borne coal. No attack was made in the complaint on the 
inhérent reasonableness of the rates from George's Creek basin to tide water 
points but only upon the reasonableness of those rates as applied to Small 
Vein coal when compared with the rates aceorded to operators in the Penn- 
sylvania and West Virginia fields. Ko complaint was made at that time ei- 
ther by or on behalf of the producers of Big Vein coal in George's Creek 
basin. On the contrary, the witnesses who testifled gave us to understand 
that the Big Vein coal, because of its superlor quality, had been able to hold 
its own under the existing rates in compétition with the coals from the other 
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fields, and therefore required iio réduction In order to retain its marlvets. 
We were, in fact, advised rliat tlie Bij? Vein coal iiad been so well and favor- 
ably lînown tliat it practic-ally met witli no compétition at ail from other bi- 
tunnnous coals except possibly from the Xew River coal on tbe Chesapeake 
& Oliio and the Pocahoiitas coal on tlie Norfolk & Western. Although it was 
quite unnsual, as we tlien exjilained, to hâve two rates on coal from one min- 
in^r district, nevertholess as rlie P.ig Vein coal was not sliowu to require auy 
roductio!) in rates. I)ut was said to lie movlns freely in compétition with the 
other coals. and as the issue niade on tlie complaint was directed against the 
rates on Small Vein coal oui y, we concluded, without conmiltting ourselves 
to Oie gênerai propriety of two rates from one district and baslng our action 
strictly on the record before us, to order a réduction In rates on Small Vein 
coal to tide water points, so as to permit that coal to meet the compétition 
of coals of like quality from the l'eiinsylvaiiia and West Virginia fields. We 
thereupon entere'd such an order without disturbing the rates on Big Vein 
coal »iid the lower rates, on Small Vein coal were suhsequently pubiished by 
the défendants in that complaint. But we said in explanation of our exact at- 
titude toward the whole situation that: 'If the results are such as to demon- 
strate that the two rates cannot be successfully maintained without giviug 
rise to discriminations and unlawful practiees, the question will then arise 
whether the lower rate should not be made effective from ail mines in the 
basin, whether produclng Big Vein or Small Vein coal. And it may be well 
also now to emphasize the fact that this disposition of the matter Is not to 
be nnderstood as an approval of s.uch a rate adjustment either for gênerai 
application or as eontrolling our action in the future in case complaint should 
be made of the rate on water-borne coal from the Big Vein mines. We are 
to be nnderstood only as glving récognition, on the record before us, to the 
right of the Small Vein operators to bave a rate that will enable them to move 
thelr output to the consunilng markets and give them a reasonable opportu- 
nity to compete with similar coal from adjacent fields movlng through Cum- 
berland to tide water for destinations inside and outside the Capes.' " 

Accordingly, the rate on Small Vein coal from George's Creek basin 
was made uniform with that from the Pennsylvania and West Vir- 
ginia fields. Suhsequently the proceeding in the présent case was 
brought on behalf of companies in the George's Creek basin engaged 
in the mining of both Big Vein and Small Vein coal, and two forms 
of relief were sought, viz. : In the case of the Big Vein coal: 

''ïhat the differentials of 10 and 15 cents a ton against the Big Vein coal 
constitute an nndue discrimination that ought to be removed, and that the 
Big Vein coal ought to be placed on a parity with the Small Vein coal and 
with the coals from the Pennsylvania and West Virginia fields." 

And in the case of both the Big Vein and the Small Vein coals of 
George's Creek basin, that they be removed from their grouping with 
the Pennsylvania and West Virginia fields, viz. : 

"(2) ïhat, as the George's Creek basin is nearer to tide water than the 
Pennsylvania and West Virginia fields, and the haul less expensive both on 
account of the shorter miléage and on account of the more favorable char- 
acter of the grades, the rates from thèse mines to ail points on the Unes of 
the défendants should be less than the rates from the more distant western 
mines with which the mines of the George's Creek basin are now grouped for 
rate-maliing railroads." 

The relief by way of regrouping was denied, and, while that ques- 
tion is not before us, it is helpful to an understanding of the présent 
case to note that the Commission say : 

"While we are not disposed to criticise the désire on the part of the oper- 
ators at George's Creek to secure better rates than their competitors in the 
other two flelds enjoy, we are not inclined, on the other hand, to yield to 
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their demand. There are many coal groups that are much more extensive 
than this group. Moreover, it has been our understanding that group rates, 
paitlcularly on such a coramodity as coal, are advaiitageous to the public, the 
carriers, aud the mlneowners allke, The disruptiug of this group ol' coal- 
produeing districts and eoal-consuming destinations after it has been in effect 
for so many years eould not fail to lead to a wldespread confusion in coal 
rates, and we see nothing in the record to justify such an order." 

As to the other relief sought, viz., putting Big Vein coal on an 
equality with ail the other coals in this group, the report shows not 
only that there was the all-sufficient ground we hâve noted above, viz. ; 
that there was a dissimilarity of charge for similarity of service, but 
that, whoUy apart from the légal ground, there was a practical com- 
mercial reason for relief in the increased cost of mining due to draw- 
ing pillars, greater water troubles, longer haulage, lumbering, etc., 
incident to the exhaustion of a very thick vein. The report then 
States : 

"The report of the Commission In the préviens proceeding Indicates the ac- 
tion that might fairly be anticipa ted whenever the question of the reasou- 
ableness of the rates on Big Vein coal, when water-borne to points Inside or 
outslde the Capes, was properly presented to us accompanied by adéquate 
proof that the dlffereutials against it operated to its disadvantage. Such a 
complaint is now before us, and the testlmony makes it qulte clear that the 
réduction in the rates on Small Vein coal required under our order in the 
previous case ought now to be extended to the rates on Big Vein coal." 

Indeed, an examination of this case in ail its bearings satisfies us 
not only that the Commission did not act unlawfuUy, but was con- 
strained to order the enforcement of a uniform rate in the whole group 
in accordance with the provisions above quoted from section 15 of 
the act. 

We are therefore of opinion the demurrer should be sustained and 
the bill dismissed. 

It remains to consider an argument peculiar tO the Pennsylvania 
Railroad advanced at the hearing. It was, in efïect, said that as the 
lines of that railroad enter the George's Creek basin only, and do not 
enter the West Virginia and Pennsylvania fields, the order will sub- 
ject it to pains and penalties should the Baltimore & Ohio hereafter 
change its rates from the West Virginia and Pennsylvania fields. It 
suffices to say that such danger is too remote to invoke injunctive re- 
lief, and that, if any such construction is placed upon the order as is 
now suggested, there will be opportunity to that road to apply to 
the Commission for modification of the order, or to this court for in- 
junctive relief. 
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(District Court, S. D. New York. Januai-y 15, 1910.) 

C0I.USI0N (§ 39*)— Cause— Evidence. 

Oollision at the eastern entranee to Long Island Sound between the 
steamer Volund proceeding eastward through the sound and the steamer 
Commonwealth proceeding toward New York. The Volund was going at 
a moderate rate of speed aud while her navigation was in some respects 

•For other cases eee same toplc & § ncmber lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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snbject to criticism, Jield that the Commonwealth was solely in fault be- 
canse of lier excessive speed of about 18 knots. 

LlOd. Note. — For other cases, see Collision, Dec. Dig. § 39.*] 
(Syllabiis by the Jiidge.) 

Action by Ole Irgins and others against the steamer Commonwealth. 
Decree for Hbellants. 

Wallace, Butler & Brown, for libellants. 
Wing, Putnam & Burlingham, for claimant. 

x\DAMS, District Judge. This action was brought by Ole Irgens 
and Axel Irgens, owners of the steamer Volund, and several members 
of her crew, against the steamer Commonwealth to recover their losses 
for the value of the steamer, loss of personal eflfects, and personal 
injuries, said to aggregate $76,000, sufïered by reason of a collision 
between the said steamer and the steamer Commonwealth in the Race, 
the easterly entrance to Long Island Sound, on the 36th of Septem- 
ber, 1908. The Commonwealth was also damaged to the extent, it is 
said, of $40,000. 

The libel allèges that the Volund was proceeding, about 1 a. m., with 
ail her régulation lights set and brightly burning, on a course of E. 
1/4 S. by compass and had reached a point in the vicinity of and to the 
northward of Little Gtill Island, when a thick fog shut in, whereupon 
her engines were slowed; that a few minutes after 1 o'clock, the en- 
gines were stopped for a minute or thereabouts to ascertain as ac- 
curately as possible, the bearing of the siren of Little Gull Island; 
that the steamer then proceeded at slow speed as before until she 
brought the siren to a safe bearing well abaft her starboard beam and 
the Race Rock trumpet to a bearing of about a point on her starboard 
bow ; that her engines were again stopped for a minute to détermine 
thèse bearings as accurately as possible ; that again proceeding at 
slow speed her course was changed to south-east for a few minutes, 
then to south lA east; that under a slow speed she proceeded on this 
course making only about 21^ miles an hour through the water, care- 
fully sounding her régulation fog signais as required by the rules of 
navigation; that the master and chief officer were on the bridge, a 
compétent lookout was stationed forward on the forecastle head and 
a compétent man at the wheel and they and the rest of the crew were 
properly stationed and vigilantly attending to their respective duties; 
that while proceeding in this manner, and at about 1 :38 a. m., the 
whistle of a steamer, which afterwards proved to be the Common- 
wealth, was heard by the officers of the Volund and reported by the 
lookout bearing nearly abeam on the port side and apparently a con- 
sidérable distance away ; that the engines of the Volund were at once 
stopped in order to locate the whistle ; that a répétition of the whistle 
was heard bearing apparently right abeam, whereupon the Volund 
again started her engines under a slow speed order, sounding her fog 
signal at short intervais ; that after 3 or 4 répétitions of single whistle 
fog signais from the other steamer, a double whistle signal was heard 
from her, which was afterwards repeated ; that this signal consisted 

♦For other cases see same toplc & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of two prolonged blasts resemblïng the signal prescribed by the In- 
ternational Ryles for a vessel stopped and without way; that short- 
ly afterwards the gênerai lights and the green side light of the Com- 
monwealth were seen, already at close quarters somewhat forward of 
the Volund's . port beam and the Commonwealth loomed up out of the 
fog approaching at a high rate of speed, sounding at the same time a 
signal of 3 blasts ; that as soon as the lights of the Commonwealth 
could be seen, the engines of the Volund were at once stopped and re- 
versed full speed astern and every effort made to back clear; that 
neverthèless the Commonwealth kept on and struck the Volund a ter- 
rifie blow on her port side about 30 feet from the stem, tearing a great 
hole in her side, puncturing the collision bulkhead and causing the 
Volund to fin and rapidly settle by the head, sinking a short time later 
with the property and personal efifects of those on board, becoming a 
total loss; that the crew escaped with their lives, being picked up by 
the Commonwealth, although one of the libellants, who was acting 
as lookout, was thrown to the deck by the force of the collision and 
sustained severe personal injuries and another libellant, the helmsman, 
was struck by the wheel and severely injured. It is further alleged 
that the collision was not due to any fault or error oh the part of 
those navigating the Volund, but was due solely to the négligence of 
those on the Commonwealth in that : ( 1) she was proceeding at an 
immoderate and excessive speed in a dense fog, (2) she did not main- 
tain a vigilant or proper lookout, (3) she did not stop her engines ùp- 
on first hearing the fog signal of the Volund, (4) she did not season- 
ably slow, stop and reverse, (5) she attempted to cross the bow of the 
Volund instead of going under her stem and (6) she did not give 
proper fog signais. 

In her answer, after some admissions and déniais, the Common- 
wealth alleged: 

"Eightli: Further answérlng, this claimant allèges that It Is a corporation 
of Gkmriecticut, and is the owner of the steamer Commonwealth, wliieh Is a 
new sidewheel passenger beat, huilt by William Cramp & Sons Ship and ai- 
glne Building Gomi)any, and by the Quintard Iron Works Company. She 
measures 445 feet 2 inches in length, with a beam over guards of 94 feet 7 
inches. She Is designed for speed of 23 statute miles per hour, and slnce 
•Tune 23d last has been in the service on the Fall River Llne, between Fall 
River via Newport and New Yorlî. 

Ninth: On the night of September 25th, the Commonwealth had left New- 
port bound for New Yorlj. Fog was encountered for more than two hours 
before the collision and the Commonwealth had sounded regular prolonged fog 
blasts at one minute intervais. Her whistle Is clear and powerful. The fog 
was not of a uniform density being less at the height of the pllot-house than 
below, but thé sfeamer's speed was reduced to from 13 to 14 miles an hour. 
Her bright elèctric régulation lights were set and brlghtly burning. Her 
master, pUot and quarter-master were in the pilot house, keeping careful 
watch, whlch was also maintalned by her watchman forward. The wind was 
light, tlde ebb, and the Oommonwealth's courge was about W. % S. She had 
heard the fog signais of and met three Eastbound steamers whlch were passed 
in safety. 

Tenth: When the Commonwealth had entered the narrow neck or passage 
knoww as the Race, and had made the fog whistles of Race Rock, and was 
upoB the course aforesaid, her lookout and officers who had been attentively 
listanlng for signais, suddenly saw a white masthead light bearing between 
one and two points on the steamer's starboard bow. No colored lights weie 
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tljen shown, and the vessel was not gMng any sound signais. Those on tlie 
Oonimonwealth eould not tell whether this was a meeting vessel, or if she 
was being overtaken, but they instantly rang for full speed astem and placed 
the helm bard a starboard, followed by two short blasts as requlred to indi- 
t-ate her starboard helm. Just after that one faint whistle (rom the other 
steamer, which the Commonwealth followed by sounding several alarm blasts. 
The other steamer approached athwart the Commonwealth's course showing 
a red light just before she was struck. The stem of the Commonwealth 
struck a square blow upon the port bow of the steamer (which proved to be the 
Volund), so that the Volund soon went down by the head. The Common- 
wealth lowered four of her boats, and rescued ail the Volund's officers and 
crew, as the Commonwealth anchored until ail had been pleked up. 

The collision was at 1:19 A. M. and occurred near the middle line of the 
Kace Channel, with Eace Rock fog signal sounding about abeam of the Com- 
monwealth. 

Eleventh: By said collision the Commonwealth had both hawse-pipes driven 
in and sustained other damages, the cost to repair which, with the delay in- 
cident thereto, amounts to airout forty thousand dollars. 

Twelfth: Said collision was not due to any negleet on the part of the Com- 
monwealth, but was solely due to the faults of the libellant's steamer Volund, 
in not keeping a proper course, but in steaming athwart the passage of the 
Race, also that no proper or licensed officer was in charge; had no sufficient 
lookout; had no efficient whistle; failed to give proper whistle signais, and 
kept on after hearing repeated whistles of the Commonwealth, in not stopping 
as required by Article 16, and especially that when heading square across the 
passage of the Race and wamed by repeated whistles that a steamer was com- 
ing througb to the westward, the Volund nevertheless kept on a dangerous 
course tending to intercept and collide with such inbound steamer, which 
course was uneheclved even after the two starboard helm signais of the Com- 
monwealth had been sounded ; and in other faults which will be shown upon 
the trial." 

It appears that the Volund was a small Norwegian steamer, meas- 
uring 1087 tons gross, 670 tons net. Her length was about 230 feet 
and her ordinary full speed about 8 knots. She was drawing 11 feet 
aft, 6 feet 3 inches forward. She was on a voyage from Newburg, 
New York, to Windsor, Nova Scotia, in ballast and had left New York 
the afternoon of September 2oth. She passed Hell Gâte between 2 
and 3 p. m. and Cornfield Lightship at 11.40 p. m. 

The Commonwealth left Newport for New York as stated in her 
answer. It says that her speed was reduced to 13 or 14 miles an 
hour. It is denied, however, that she was actually making 16 statute 
miles an hour. It is claimed by the libellant that her speed was not 
less than 18 knots through the water. There was a tidal current from 
lyo to 4 knots at various stages of her journey, running in an easter- 
ly or south-easterly direction. Eldridge's chart, admittedly correct, 
shows 4 knots at the place of collision. I think there can be little 
doubt that the Commonwealth's speed through the water was fuUy 
18 knots, making a speed of 20.7 statute miles. She stopped and re- 
versed just before the contact, obtaining a few révolutions of the en- 
gines astern but without materially affecting her speed. It appears 
that she, with other vessels of the line, habitually navigated in fogs 
at nearly or quite full speed in order to arrive at various points on 
schedule time but it is needless to say that this affords no justification 
for the excessive speed of this occasion. She must therefore be con- 
demned for this fault and it is unnecessary to consider the minor ones 
claimed against her. 
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During the trial I expressed the. opinion that the Commonwealth 
was in fault but reserved décision to ascertain whether or net the 
Volund was also in fault. At that time I had not read the dépositions 
of the Volund's witnesses, taken before the trial, but hâve since 
done so. 

The Commonwealth contends that the Volund was also going at 
an excessive rate of speed, that is, at her ordinary full speed of 8^^ 
miles an hour. 

Ail of the logs of the Volund were lost in the , collision, therefore 
her side of the account is dépendent upon oral statements of her 
crew. It is conceded that she was kept at full speed until she came 
to Little G.ull. Up to that time, a part of the testimony shows that 
she had met with some fog but did not reduce her speed on account of 
it. The lookout said that at 13 o'clock it was foggy but no signais 
were gi'ven. At 1 o'clock, she stopped to listen for Little Gull, which 
was heard ofï her starboard bow and judged to be abeam at 1 :05 
and about 2 miles distant. The fog whistles were commenced about 
10 minutes before 1 o'clock and they were sounded 6 or 7 times when 
Ivittle Gull was heard. The master had thought of anchoring if he 
could not make the Race Rock signais but he did hear them and kept 
on. A couple of days after the collision the captain made a précise 
diagram on a Government chart, of the steamer's movements from off 
Little Gull to the point of collision. It shows the steamer about 2% 
nautical miles north of Little Gull at a point marked "A" at 1 o'clock, 
thence proceeding east y^ south to a point marked "B," about 2 miles, 
reached at 1 :35 o'clock, thence proceeding south-east to a point marked 
"C," less than 14 of a mile, reached at 1 :37 o'clock, thence pro- 
ceeding south % east to a point marked "D," where the captain heard 
the Commonwealth's whistle at 1:38 o'clock, and then to a point 
marked "E" where the collision happened at 1 :39. The distance from 
"C" to "E" was about li^ miles. The whole distance from "A" to 
"E" was 31/^ miles which the Volund made between 1 o'clock and 
1 :39 o'clock, at the rate of about a mile in 11 minutes, or about 51/2 
miles an hour over the ground. 

Ail the testimony shows very careful navigation with respect to 
speed after entering upon a course to pass through this dangerous 
place and nothing appears against the Volund with respect thereto ex- 
cept what may be gathered from the chart alluded to hère and even 
assuming its corréctness, it does not seem that the Volund should be 
condemned for excessive speed. 

It is also contended by the Commonwealth that the collision hap- 
pened not at 1 :42 o'clock, as claimed by the Volund, but 23 minutes 
earlier, that is, at 1 :19 o'clock and that therefore the speed of the 
Volund was greater than she claimed. There was doubtless considér- 
able variation between the times indicated by the clocks of the re- 
spective steamers but what this amounted to is in too much doubt to 
permit the difîFerence to be of any value in reaching a détermination 
in this connection, especially as the Volund's time pièces were ail lost 
and little is known about them. 



THE COMMONWEALTH. 699 

The next important question is whether the Volund was in fault 
for adopting the course of south 14 cast, which caused her to expose 
her broadside to any vessel intending to pass through the channel to 
the westward. The captain's theory was that a prudent course re- 
quired him to locate his position by means of Race Rock before un- 
dertalting to continue on a course through the Race. This could not 
be donc if she kept over to the southerly or starboard side of the pas- 
sage between Little Gull and Race Rock. The danger was that if 
she pursued a course on the southerly side of the passage she would 
be apt to be put ashore by the tidal current on that side and if she 
passed Great Gull and Little Gull successfuUy, but without hearing 
Race Rock, her subséquent course, founded on no certain point of 
departure, would be dangerous. Doubtless a vessel making consid- 
érable speed as compared with the tidal velocity could pass through 
the Race on the southerly side by dead reckoning from her last point 
of departure, with some assistance from the fog signais on Little 
Gull. But for a vessel going 2% or 3 miles an hour to attempt the 
same thing in a 4 knot current would require an accurate knowledge 
of the strength and direction of the current, which no one can be ex- 
pected to hâve, or to assume any such risk. It was therefore prudent 
on the part of the master of the Volund to adopt a course that brought 
him within the sound of the signais even though it compelled the adop- 
tion of a crooked course. Although undoubtedly there was great 
danger in exposing the broadside of the Volund to any vessel navi- 
gating on the usual course through the Race, the master of the Volund 
was not bound to anticipate that any vessel which he would meet 
would be transgressing the law as to speed. I find nothing to indicate 
that if the Commonwealth had been proceeding at that moderate 
speed which the law demands, the course of the Volund would hâve 
interposed any obstacle to the Commonwealth's progress which would 
not or could not hâve been avoided by ordinary care and good sea- 
manship. The Volund was endeavoring to reach the southerly side 
of the channel from the beginning of her change to the southward 
and when the Commonwealth came on the scène, the Volund was al- 
ready somewhat to the south of the center line. The space that she 
was required to traverse across the channel after making Race Rock 
was not more than about 3 miles and the time required to cross it 
was inconsiderable. If the Volund had been somewhere else this col- 
lision would not hâve occurred but that she happened to be in the 
dangerous spot when the Commonwealth came along can scarcely I 
think be deemed négligent on her part. 

In The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 1053, a 
case of collision between that steamer and the Iberia in a dense fog 
oiï the coast of Long Island, the Iberia was undoubtedly an obstacle 
to the progress of the Umbria, yet she was not found in fault, the 
court holding that the Umbria was gravely in fault for excessive speed 
and solely liable. In The Kentucky (D. C.) 148 Fed. 500, a case in 
this court not appealed, the other vessel in the collision, the Exeter 
City, was at the time of collision lying at the mouth of Gedney Chan- 
tiel, across the track of incoming vessels and was collided with by 
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the Kentucky, whîcli was about entering the channel. It vvas heîd that 
the Kentucky was solely in fault for excessive speed. I hâve not 
been referred to and am not, aware of any authorities which hold a 
vessel in the Volund's position in fault for being in the Common- 
wealth's track. 

The Commonwëalth contends that the Volund after hearing the 
former's whistle should hâve changed her heading so as to assume 
a position parallel with the former's course but it obviously woukl hâve 
been dangerous to make such an attempt and incur the risk of turn- 
ing toward and confusing the other vessel. 

The following part of Article 16 is relied upon by the Common- 
wëalth : 

"A steam- vessel hearing, apparently forward of her beam, the fog-signal 
of a vessel the position of which is not ascertained shall, so far as the cir- 
cumstances of the case admit, stop hef ensiues, and then navigate with 
caution until danger of collision is over." Act Aug. 1&, 1890, c. 802, 20 Stat. 
326 (U. S. Oomp. St 1901, p. 28S9). 

In order to arrive at a conclusion with respect to this point, it is 
necessary to détermine what were the whistles given by the Common- 
wëalth and heard on the Volund. The former was blowing her reg- 
ular fog signais at intervais of somëthing less than a minute and blevv 
a signal of two whistles when the vessels were near together to in- 
dicate a change of course to the left. The witnesses on the latter 
heard some of thèse signais but uniformly stated that they were about 
or nearly "abreast" of the Volund, except in the case of the wheelsman, 
who said he heard a whistle "on the port beam, a little forward of the 
beam." TMs man said he heard the whistle "several times." The 
lookout said he reported the whistle and the steamer stopped; that 
he heard 6 or 7 altogéther to which he paid attention ; that the first 
four whistles were "one at a time"; that they then came "two at a 
time" atîd after the two, another single whistle, which was the last he 
could remember ; that the Commonwëalth was in sight at the time of 
the last, signal. The chief officer said he heard a whistle from the 
Commonwëalth "about abreast," "right abreast * * * pretty far 
away" and they stopped the steamer. They then heard another on 
the same hearing and they started ahead again at slow speed ; that he 
heard the signal "four times I guess; I didn't count them" and each 
time blew the Volund's whistle ; that he next heard 3 blasts for a 
couple of times. "I could hear she was doser than whën we heard her 
first whistle, but I couldn't see her. * * * Q_ What did you think 
those signais of two blasts were? A. Well, I thought they were some 
kind of a tranip steamer, or somëthing like that that was blowing 2 
whistles for making no headway." Shortly after this the lights of 
the Commonwëalth appeared, showing a "bunch of white lights. * * * 
And about the same time we could see a green light. Q. What did 
you do then? A. We stopped and reversed full speed astern. * * * 
Right away." He said that the lights were 4 or 6 points on the port 
bow and that she was "heading for right down on us nearly" and that 
the steamer was 500 or 60o feet away. Just before the ship struck, 
the Commonwëalth blew a danger signal of 3 blasts, The captain also 
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heard the single blasts 4 or 5 times, bearing about the same. His 
statement more in détail was : 

"Q. How inany times flld j'ou hear thèse successive single blasts of tlils ap- 
proachlng vessel? A. About four or five times. 

Q. About a minute apart? A. Not qulte a minute. 

Q. Pretty near a minute? A. Yes. 

Q. ïhey were ail tliat you call fog whistles? A. Yes, sir. 

Q. Long blasts? A. Yes. 

Q. And they kept getting louder ail the tlme? A. Yes. 

Q. And they were bearing about the same? A. Yes sir, about the same 
as near as I can tell. 

Q. A llttle forward of abeam? A. I don't thlnk that they were any forward 
of abeam. 

Q. Don't you as a navigator know that there was great danger when the 
bearing of an approaching vessel remains the same? A. Yes sir. 

Q. And was there any change of the apparent bearing of thèse whistles? 
A. Well, I thlnk it was comlng more forward, yes. 

Q. That is more forward on your port side? A. Yes, when I heard the two 
signal blasts — 

Q. I bave not got to' that yet ; but wasn't it true that the otlier whistles, the 
four or five single whistles were bearing more forward — • A. No sir, more 
abaft. 

Q. You mean to say any of those whistles were ever taken as bearing abaft 
your beam? A. Yes, I thlnk so, more abaft the beam than forward. 

Q. I am not asking wlth référence to the exact bearing, but was there any 
change ; that Is the flrst whistle you sald was about abeam ; were the second, 
third, fourth and fifth whistles about the same? A. Yes, I thlnk they were 
about the same ; I thlnk it was getting a llttle more abaft. 

Q. You think the whistles were soundlug a little abaft the beam? A. Yes. 

Q. How mueh? A. I said pretty near abeam; I don't know how much. 

Q. Then as near as you are able to state they were nearly abeam? A. Yes. 

Q. When you heard the signal of two blasts, that sounded very much for- 
ward of abeam? A. Yes. 

Q. How many points? A. Four or five points, only she was pretty close 
then. 

Q. When you say four or five points which way do you meanî A. From 
the stem. 

Q. From your stem? A. Yes. 

Q. Three or four points forward of the beam? A. Yes. 

.Q. Wasn't It true that the last whistle before the two blasts was one or two 
points forward of your beam? A. I couldn't say exactly ; not as much as 
that; probably one point, half a point, somethlug llke that." 

The foregoitig statements with respect to "abreast" are rather sus- 
piciously alike and I think affect somewhat the crédit to be given to 
the witnesses. Nevertheless, even if the Volund was not following 
strictly the provisions of Article 16, I do not think that her remiss- 
ness was such as to condemn her under the circumstances. It might 
reasonably hâve been concluded, up to the hearing of the signal of 
2 blasts, that the vessel if navigating westward would go astern of 
the Volund and on that theory, her proceeding to the southward was 
in aid of such navigation. Even, however, if her navigation was 
faulty, she should be exonerated under the authority of the Umbria, 
supra, in view of the grave fault of the Commonwealth. 

It is also urged by the Commonwealth that the Volund was not 
justifîed in keeping on after hearing the 2 blast starboard helm signal 
of the Commonwealth. 

There is no doubt that thèse signais could not properly be regarded 
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as fog signais because this accident happened in inland waters, nor 
shoula they hâve been considered as deep sea signais under the Inter- 
national Rules. But I cannot hold the officers of the Volund obligated 
to treat them as passing or helm whistles because they were of too 
long duration and especially because passing whistles are prohibited , 
by the Rules except as between vessels that are able to see each other. 
Even did the Commonwealth sight the Volund's masthead light when 
she gave the double blast signal, this did not justify her in giving such 
signal and in navigating accordingly. The Rules prohibit passing sig- 
nais under thèse circumstances until the signal lights of the other vcs- 
sel, from which the direction of her course can be inferred, corne inco 
view. 

But even if the Commonwealth's criticism in this respect was w«;ll 
founded, it would not alter the resuit because any érror on the part 
of the Volund at this time was in extremis, and in any event would 
hâve in ail probability made no différence. 

There is considérable legitimate criticism of the Volund's naviga- 
tion but in view of the gross fault of the Commonwealth in proceed- 
ing at such a, rate of speed, I do not think, under the authorities, that 
the Volund's minor faults are clearly enough established to entitle 
the Commonwealth to an apportionment of the damages. The Vie- 
tory, 168 U. S. 410, 423, 18 Sup. Ct. 149, 43 L. Ed. 519, The Transfer 
No. 14, 127 Fed. 305, 306, 62 C. C. A. 223. 

There will be a decree for the libellants, with an order of référ- 
ence. 



In re PHILADELPHIA FREEZING CO. 

(District Court, B. D. Pennsylvanla. November 24, 1909.) 

No. 3,434. 

Bankbuptct (5 72*)— Pebsons Who mat be Adjudged Bankbupt— Corpoka- 
TioNS— NAtuUE OF Business— "Engaqed Peincipallx in Manufactub- 
ING, Trading, and Meecantile Pursuits." 

A corporation was chartered "for the purpose of conductlng the business 
of a cold storage warehouse, • * • fnrnlshlng coldstorage for méats, 
produce, fruits, and other perisbable merchandise." The business actually 
done by It was the conductlng of a cold storage warehouse in whlch prod- 
uce, etc., was preserred for others for hire, by means of brlne clrculated 
through pipes ; and it also operated a pipe Une runnlng through the street 
and connected wlth storage rooms of others, which It refrlgerated by 
means of the brlne pumped through the pipes and clrculated In such rooms, 
retuming to the tank in Its own plant For. this service it chargea In pro- 
portion to the slze of the rooms cooled, and it constituted the larger part 
of its business. The brlne was made' in its plant by mixlng calcium 
chlorlde In water at a certain température to a certain conslstency. The 
calcium chloride was a manufactured product sold in the market, whlch it 
purchased in cases, and the brlne was made by ordinary workmen under 
direction of a superintendent. Held, that such corporation was not "en- 
gaged prlncipally in manufacturing, trading, or mercantile pursuits," wlthln 
the meanlng of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. 
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Comp. St. 1901, p. 3423), and was not sobject to be adjudged an involun- 
tary bankrupt. 

[Ed. Note. — For othet cases, see Bankruptey, Cent. Dig. § 17 ; Dec. Dîg. 
f 72.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7650-7051 ; vol. 
5, pp. 4346-4358 ; vol. 8. pp. 7053, 7054 ; vol. 5, pp. 4477, 4478. 

What persons are subject to bankruptey law, see note to Mattoou Nat. 
Bank of Mattoon, 111., v. First Nat. Bank, 42 C. C. A. 4.] 

In the matter of the Philadelphia Freezing Company, bankrupt. On 
report of Alfred Driver, spécial référée, on pétition for involuntary ad- 
judication, and answers of the Hub Machine & Tool Company and 
Armstrong & Latta Company, creditors. Report confirmed and ap- 
proved. 

The following is the report of Spécial Référée Alfred Driver : 

Tbe Philadelphia Freezing Company is a corporation under the laws of 
Pennsylvanla, and was formed, as is shown by the application for a charter, 
approved by the Governor on March 5th, 1903, "for the purpose of condncting 
the business of a cold storage warehouse, * • • fumishing cold storage 
for méats, produce, fruits, and other perishable merchandise." 

Afterwards, on June 29, 1908, the real, personal, and mixed property of the 
corporation and the franchises and^'ights of the said Freezing Company were 
sold at judicial sale by George D. Woodside, receiver, appointed by the court 
of common pleas No. 5 of Philadelphia county, and eonveyed to certain per- 
sons by said rècelver. Afterwards the said purchasers met, and under the pro- 
visions of the act of assembly approved May 25, 1878 (P. t». 145), as amended 
by the act of assembly approved May 31, 1887 (P. L. 278 ; 1 Pepper & Lewis' 
Dig. p. 979, par. lOO), organized a new corporation. The name adopted by 
the new corporation is the Philadelphia Freezing Company. Under the pro- 
ceedings for reorganlzatlon there is no statement of the purposes for whieh 
the corporation was formed, and under said act of May 31, 1887, said new cor- 
poration was vested with ail the rights, powers, Immunlties, privilèges, and 
franchises of the corporation as whose the same may hâve been so sold, and 
which may bave been granted to or conferred thereupon. 

By the answer of the said Hub Company it is alleged that it does not appear 
by the pétition or by the record that this court has jurisdiction to ad.ludge said 
Freezing Company a bankrupt, in that "it does not appear that said conipany 
is a corporation engaged princlpally in manufacturing, trading, printing, pub- 
lishlng, minlng, or mercantile pursults, and that It is engaged in the business 
of condncting a gênerai cold storage plant and warehouse ; that it opérâtes and 
conducts a Une of pipe Unes underneath the surface, which extends to neigh- 
boring buildings and plants and returns to the plant of said Freezing Com- 
pany; that through thèse Unes of pipe a substance known as brine Is con- 
ducted to the neighboring buildings and plants, whereby the air in the re- 
frlgerating plants of said neighboring buildings and plants Is cooled, and 
said brine or substance by coutinuing on through the pipes Is returned to the 
plant of the Freezing Company." 

It is alleged in the pétition for adjudication that said Freezing Company 
"is princlpally engaged in a gênerai cold storage business at 48 North Dela- 
ware avenue, Philadelphia." 

On the Ist day of October, 1909, the évidence of the président of the said 
Freezing Company was taken by the petltloning creditors and said wltness 
testifled that the business of the cor'poratlon has been refrigeratlng by means 
of brine, which is manufactured on the premises and circulated through pipes 
for preserving produce ; that the conipany sells tlie brine to people who re<iuire 
it for freezing purposes at so much per year ; that in addition the company 
does a storage business, and préserves goods in storage by the circulation of 
brine which is manufactured there ; that the business is a commercial necessity 
for the préservation of perishable products, and that it is recognized as a mer- 
cantile business ail over the United States ; that to carry ont the purposes of 

•Frr other cases see same topic & § numbek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe» 
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the corporation It employa a manufacturing plant, whlch plant Is located on 
the real estate of the company at 48-54 North Delaware avenue, and oceupies 
the ground floor of the entire building, with boilers, refrlgeratlng machines, 
and the necessary pumps and appliances for the purposes of manufacturing 
brine and cooling it, and that the brlne is circulated through pipes in thi» 
building, and there Is also a Une runnlng through the s.treet, whlch connecta 
with about 40 propettles In that street whlch are refrigerated from this cen- 
tral plant ; that the brine Is circulated through thèse pipes from pumps in the 
<;entral plant, and that the properties whlch are served by the company are 
piped by the owners. Thèse rooms are cooled by means of the circulation of 
the brine for a price per cubic foot of the space to be cooled. This witness 
says that the brine is prepared on the premises of the Freezing Company, and 
that tbe basis is calcium ; that the calcium Is bought in drums, and that the 
préparation whlch he calls brine is made from calcium, and water and am- 
monla is used to make It eool. This witness also says that the business of 
the F'reezing Company bas largely been a business of supplying brine to others 
from whlch' the recelpts hâve been about three times as much as from the 
storage business whlch they conduct He stated that it requires an expert 
laborer to prodnce this brine. After It Is made it Is taken by pumps and cir- 
culated through the coolers and pipes, and it is cooling while it goes through 
a certain portion of the pipes whlch are surrounded by ammonla. 

No other évidence was taken by the petitioning c'reditors, and no cross,-ex- 
aminatlon was made by counsel for the Hub Company of said witness. No 
évidence on behalf of the Hub Company was taken. 

Afterwards, on October 15, 1909, the pétition of Armstrong & Latta Com- 
pany, Incorporated, a créditer, was flled for leave to intervene. It was or- 
dered by the court that sald Armstrong & Latta Company be allowed to inter- 
vene as an, answering créditer, and hâve leave to prosecute the, answer of the 
Hub Company filed April 12, 1909, with the same force and, effect as If the 
sald answer had been filed by them. On October 18, 1909, the pétition of sald 
intervening créditer was referred to the undersigned, and, after notice to the 
sald Freezing Company, to counsel for the petitioning credltors, and to counsel 
for sald Hub Company, the évidence of John P. Maher, a witness called by 
said Armstrong & Latta Company, was taken on October 21, 1909, on ^°half of 
said intervening créditer. Counsel for the petitioning credltors and counsel 
for said Hub Company did net attend the examination of said John P. Maher, 
nor did any one attend on behalf of the Freezing Company. 

Said witness John P. Maher testifled that he bas been connected with the 
business of refrlgeratlng and cold storage about 25 years; that he is famlliar 
with the eharacter of the business conducted by the said Freezing Company 
and with the building in whlch the business Is conducted; that it had been a 
cold storage plant for about 12 years ; that the building was used for cold 
storage several years previous to the installation of the pipe Une. He sald 
that brine consists of water and coarse rock. sait dissolved in water, so as to 
make a solution of a certain conslstency, and that this Is the ordlnary method. 
He says, also, that the latest practice is -to dissolve chlorlde of calcium In 
water, whlch makes brine without sait. Chlorlde of calcium comes in cases. 
It is a manufaetured produet, which can be bought on fhe market as any other 
material can be bought, and is bought and sold in quantifies for use In re- 
frlgeratlng purposes. Brine produced by this method is not a thick llquid. 
It Is simply the conslstency of brine water. In answer to the question, "Does 
It requlre any skill or particular knowledge in order to dissolve this chlorlde 
of calcium?" he said: "It Is generally dissolved by ordlnary help under the 
direction of the engineer of the plant ; that it Is put into a tank or barrels, 
and turned Into the gênerai brine tank, the calcium being dissolved In water 
until the brine reaches a certain température, say about 105 degrees Centi- 
grade ; that it is then considered proof against freezing in the ordlnary term ; 
that it then passes from this tank Into the main brine storage tank, and Is 
stored there until it is used as of this degree of température. He says that 
If anybody wanted brine It could be sold, and people could refrlgerate with It 
by the application of Ice ; that after it is cooled it is usually used in connec- 
tion with pipe Unes; that he has never known brine to be bought or sold as a 
marketable commodity ; that if it was purchased as it stood In the tank, and 
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taken away, before it could be used for refrlgeratlng It would be necessary 
to make it cool by the application of ice or otherwlse, and that after that had 
been done It could then be made to clrculate tbrough pipes and complète the 
réfrigération. After the brine bas been produced, he eays it Is cooled with 
Ice or by a coll of pipes submerged in the brlne tank, and in thèse pipes am- 
monia gas is expanded, which reduees the température of the brine to the de- 
Bired degree; that the brlne then la pumped tbrough colis of pipes Into the 
cold storage rooms, and returns back to the tank, to be recooled and pumped 
over agaln. 

This witness states that thls process is not ordlnarlly considered manufac- 
turlng, for the reasoh that ail the ingrédients used in making brine are already 
manuf actvjred ; that he had never heard the making of brlne called a manufac- 
turlng business ; that he never knew of brine belng bought and sold as a com- 
modity. He says this mixture, which is called brine, is produced by taklng so 
much calcium and so much water and stirring them together with a stick by 
hand ; that as much water is used as is necessary to dissolve the calcium into 
a liquid of a certain thickness ; that ordlnarlly the brlne is a little thicker 
than water ; that it does not require skllled labor to stir the calcium with the 
water ; that the brine orlglnally bas a température, before it is cooled by the 
use of the ammonîa, of about the same degree as tepid water, and of course 
the beat mnst be taken from it before it can be used and clrculated for re- 
frlgeratlng purposea 

The petltionlng creditors contend that the Freezlng Company Is engaged 
prlncipally In manufacturlng. On the other hand, the Hub Company by its 
answ€r and the Armstrong & Latta Company by évidence contend that the 
business conducted by the Freezlng Company Is not manufacturlng. 

The charter of this company does not state that it is chartered for the pur- 
pose of manufacturlng. 

In Re H. J. Quimby Freight Forwarding Company (D. C.) 121 Fed. 139, the 
court said; 

"The suseeptlblllty of a corporation to bankrtiptcy does not dépend wholly 
npon its charter. This is elear, both from the language of the act, which 
speaks, not of the corporation's charter powers, but of the business in whieh 
It is prlncipally engaged, and also from the decided cases. A corporation may 
hâve charter powers to do thar. whleh Is not Its principal business ; but a cor- 
poration can hardly be broughi within the scope of the bankrupt act [Act July 
1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418)] by a principal busi- 
ness which is beyond the authority given by its charter." 

In Re Kingston Realty Company, 160 Fed. 445, 87 C. C. A. 406, the Circuit 
Court of Appeals for the Second Circuit says: 

"It is true that the suseeptlblllty to bankruptey of a corporation does not 
dépend upon its charter. Matter of pulmby, 121 Fed. 139, quoted with ap- 
provalby this court In Re Construction & Dit Dock Company, 130 Fed. 447 [64 
C. C. A. 648]. Whether it can be adjudged a bankrupt dépends upon what It 
actually does, not what it is empowered to do." 

Is the business in which the Freezlng Company is engaged prlncipally manu- 
facturlng? The président of the company testlfles that the company manu- 
factures brine. There is no évidence to show that it is engaged In manufactur- 
lng any other commodity. The brine is composed of water and calcium mlxed 
together. Is the production of brine manufacturlng? 

In the case of Hall & Kaul Co. v. Friday, 158 Fed. 593, 87 a O. A. 23, It 
appears that the Monongahela Construction Company In carrying on its busi- 
ness, comblned together raw materials such as cément, gravel, and sand in 
the making of concrète, and supplled labor, machlnery, and appllances neces- 
sary for the propér carrying on of said business of constructing and erecting 
concrète arches, plers, buildings, and structures, and exeavating therefor at 
such tlmes and places as its contracts eall for; that it carrled on no other 
manufacturlng business exeept the above. The District Court for the Western 
District of Pennsylvanla adjudlcated said company a bankrupt, as being a 
corporation engaged prlncipally In manufacturlng. Appeal was taken to the 
Circuit Court of Appeals for the Thlrd Circuit, and Judge Gray In his oplnioifc 

174 F.— 45 
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''fTiie worfls. 'manufacture' and 'màWJfacturlng' seem to us to hâve a well 
ascertaiiied and deflned méanlng. rfliere is no confusion' in ttie gênerai con- 
cept (kjpyéyed by tliese words, as referring to the making of tàW mâterlals or 
natural substaiices by hand, art oi" machlnery, with more or less skill, Into 
côinrhodltles for use. The leading lexicographers ail agrée as to thls gênerai 
signlflcatlôn. No spécial, technical, or législative use of thém, différent from 
their gênferal or popular use, bas beeri suggested.. It appears from the agreed 
stàtemënt of'fàcts thà'fthe Monongahela Construction Cbriipany carried on no 
manufacturing business unless the business of 'making, constructing and ereet- 
ing concrète arches; bridges, buildings, walls and othér structures, also ex- 
caivating, grading and ballasting of roadbeds and laying traeka for rail roads' 
bé sucK a business. The alleged bankrupt therefore In this case was a builder 
or constrUctor of concrète arches, bridges, buildings, walls and other struc- 
turée; Thèse were erected in situ, and when erected were attached to and be- 
came part of the real estate. No one in qrdlnary parlance would ever think of 
saying that such a builder was a manufacturer of bridges, hôuses, etc. It Is 
only by a foreèd construction foundéd on verbal reflnemerits that such a conclu- 
sion caii be arrived at. It Is true that such a builder assembles and comhiues 
the ràw inaterials of cément, sand and water, which are mlxed with more or 
less Skill with tools and appHances adapted for such purpose, and the compos- 
ite thus ^ormed, being poured Intô môlds, gradually and by successive répéti- 
tions of the process forms the arch, building, or wall intended to be erected. 
We cannot see upon whït possible grounds a person or corporation engagea in 
this work is to be distlnguished from one engagea in the érection of an arch, 
building, or walls with other materials suc'- as stone, bricks, and mortar. or 
■how, except arbltrarlly, the one can be called a manufacturer and the other 
not." ■ 

The deeree of the court below was reversed, with directions to dismlss the 
pétition of the petltioningcreditors. 

In the case of Hall & Kaul Co. v. Friday it is decided that the combinlng of 
cément, gravel, and sand, mlxed with more or less skill, in the making of con- 
crète, is not manufacturing. FoUowlng. that décision, which is controlling, 
the combinatlon or jilxlng of water and calcium, resulting in what is called 
brine, cannot be called manufacturing. 

It seemS to be contended by the petitioning ereditors that the Freezing 
Company is eng-^^nd in mercantile pursults, as well as in the manufacturing 
business. The ( ence shows that the Freezing Company does not buy or sell 
any commodlty aud is not engaged in trading or mercantile pursuits. 

The évidence «howS that the brine is not sold. After it is cooled it is trans- 
mitted through pipes to customers who conduct a cold storage business In the 
nelghborhood, and returns to the recelving tanks of the company. The brine 
does not remain in the buildings of the customers, and Is not purchased by 
them 1h quantlty. Thèse customers pay by the cubic foot for the réduction of 
the température in the rooms they use for cold storage purposes, by the cir- 
culation of the brine through pipes which belong to the customers. The Freez- 
ing Conipany does not own the pipes in the buildings oj the customers, whose 
rooms are cooled by thç brine passing through the pipes. There is little, if 
any, leakage, and the brinç remains substantlally the s^me in quantlty after 
returnlpg to the tanks, of the Freezing Company as it was when the circu- 
lation through the pipes began. 

In Re Kingston Bealty Oo., 160 Fed. 447, 87 O. C. A. 408, the Circuit Court 
of Appeals for the Second Circuit, clting the décision of Judge Brown, in Re 
N. Y. & w; Water Co. (D. C.) 98 Fed. 711, at page 713 says: 

"In Bouv. Law Dlct. a trader is deflned as 'one who makes it bis business 
to buy inercha.ndlSie or goods or chattels, and to sell the same for the purpose 
of making a profit' Black, Law Dlct. says: 'One whose business is to buy 
and sell içiercbandise or any class of goods derlving a profit from his dealings.' 
And the welght of authority seems to be that the proper description of the 
business! of a trader includes both buying and selling elther goods or mer- 
chandise, or other goods ordinarily the subject of trafiic. * • * The words , 
'mercantile pursults' may hâve a little broader signification than 'trading.' 
'Mercantile' is deflned by the Ccntury Dictionary as having to do with trade 
or commerce ; of or pertaining to merchants, or the trafflc carried on by mer- 
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chants; trading; commercial. It signifled for the most part the same thing 
as the word 'trading' ; and by 'mercantile pursuits' is meant the buying and 
selling of goods or merchandlse, or dealing In the purchase and sale of com- 
modities, and that, toc, not occasionally or Incidentally, but habituai! y as a 
business. • * * Thèse terms are restricted also to deallngs in nierchandise, 
goods, or chattels, the ordinary subjects of commerce." 

And that court says further on page 448, of 160 Fed., page 409, of 87 C. C. 
A.: "Dealing in articles of commerce — goods and merchandise — alone con- 
stitutes trading or a mercantile pursuit as those terms are used in the statute." 

If it be contended that the Freezing Company Is conducting a warehouse in 
which It receives perishable products and préserves them in cold storage, it is 
not Bubject to adjudication as an Involuntary bankrupt. "A corporation con- 
ducting a public warehouse, in which it receives and stores grain and other 
merchandlse for hlre, issuing receipts therefor, is not engaged in trading or 
mercantile pursuits, and is not subject to be adjudged an involuntary bank- 
rupt." In re Pacific Coast Warehouse Co. (D. C.) 123 Fed. 749. 

The référée flnds that the sald Freezing Company is not a corporation en- 
gaged princlpally in manufacturlng, or In trading, or in mercantile pursuits, 
and is not subject to be adjudged an involuntary bankrupt. The référée rec- 
ommends that the pétition for adjudication should be dismlssed for want of 
Jurisdlctlon. 

Julius C. Levi, for petitioner, 

William B. Davis, T. Henry Walnut, and Henry M. Du Bois, for 
creditors. 

J. B. McPHERSON, District Judge. Report of the spécial réf- 
érée confirmed. 



REINARTSON v. CHICAGO GREAT WESTERN RY. CO. et al. 

(Circuit Court, N. D. lowa, C. D. December 7, 1909.) 

No. 317. 

1. Pleading (§ 62*)— Sevebal Défendants— Joint Cause of Action. 

Where plaintlff bas a joint cause of action against several défendants, 
he should state with reasonable partlcularity the facts relied on against 
each to sustain a joint recovery against ail, so that the court and eaeh of 
the défendants may be apprised of the facts relied on to create a joint lia- 
blllty. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. | 132; Dec. Dig. 
I 62.*] 

2. Removal op Causes (§ 61*)— .Toint Cause of Action— Pleading. '~ "^ ^^ 

Where plalntlfC, suing several défendants, does not allège with reason- 
able partlcularity the facts relied on to sustain a joint cause of action, 
but charges négligence generally against ail, such allégation is indicative 
of an attempt to so f rame a pétition that will prevent a défendant entltled 
to do so from removlng the cause to a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 61.*] 

3. Removal of Causes (§ 61*)— Joint oe Sevebal Causes of Action— Péti- 

tion. 

Whether a cause présents a separable controversy which authorizes its 
removal to the fédéral Circuit Court is to be determlned from plaintlfC's 
own statement, niade In good faith, in the pétition flled by hlm in the 
state court of his rlght of action against the défendants, and, if a joint 
cause of action is stated, It is not open to either or both 6f the défendants 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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by answering separately or pleadlng separate défenses to make that a 
several suit or action whlch plaintifl! has elected to make Joint. 

[Ed. Noté; — For other cases, see Removal of Causes, Cent Dlg. § 115 ; 
Dec. Dig. § 61.*] 
4. Removal or Causes (| 36*) — Action fob Injuries— Joint Cause op Ac- 
tion. 

In an action for Injuries to plaintiff while crosslng a rallroad track, the 
pétition alleged that the Injuries resulted because of the négligent acts of 
the défendants, in thiat défendants constructed the tracks so close to each 
other and so near to, a mlll in whlch plaintiff was employed that i)ersons 
crosslng upon the public passageway were not able to see the movement 
,of the cars, englné, or trains on the track, and in not eonstructing the 
tracks so as to leave the vlew open, and in faillng to provide any gâtes, 
guards, or barriers to protect persons so crosslng. Other acts of négli- 
gence were charged agalnst both défendants, relatlng solely to the move- 
. ment, and opération of trains, and a f allure to wam plaintiff of the ap- 
proacii of the train by whlch he was injured. It was stipulated on a mo- 
tion to remand that défendant M. Company alone constructed the tracks 
and leased them to the défendant C. Company, and that the latter or its 
receivérs were excluslvely engaged In operatlng the road thereafter, and 
at the time plaintiff was Injured ; that the injury was immediately caused 
by the négligent movement of the cars by the C. Company or its recelvera. 
EeU, that It appeared that the. M. Company dld not partlclpate in the 
négligent acts alleged, and was Jolned to prevent the C. Company from 
removlng the cause to the fédéral court, and that it was therefore entltled 
to remove, notwlthstandlng such joinder. 

[Ed. Note.— For other jcases, see Removal of Causes, Dec. Dig. | 86.*] 

Action by Léonard M. Reinartson, by Oscar Reinartson, his next 
friend, against the Chicago, Great Western Railway Company and an- 
other. The action having been removed to the fédéral court, plain- 
tiff niQves to remandr: Denied. 

Kenyon, Kelleher & O'Connor, for plaintiff. 

Carr, Carr & Évans, and Healy & Healy, for défendants. 

REED, District Judge. This suit was commeneed in the District 
Court of lowa in and for Webster county by the plaintiff, a citizen of 
lowa residing in that county, to recover damages ffom the two rail- 
way companies for a piérsonal injury alleged tp haye been caused him 
by their joint négligence while he was attempting to cross the tracks 
of . the railroad at Lehigh, in Webster county, near a rnill in and about 
which he was employed. The Chicago Great Western Railway Com- 
pany, a corporation of Illinois, in due time filed a sufficient pétition 
and botid in the state court to remove the cause to this court upon the 
alleged ground that a separable controversy existed between it and the 
plaintiff; that the Mason City & Ft, Dodge Railroad Company, an 
lowa corporation, was not engaged in the opération of the road, had 
nothing to do with the movement of the trains or cars thereon which 
caused the alleged injury to plaintiff, is a mère sham défendant, and 
was fraudulently joined with the Great Western Company to prevent 
its removal of the cause to this court. The state court ordered the 
removal, and plaintiff moves to remand upon the ground that there is 
no separable controversy between him and the Chicago Great Western 
Railway Company, and dénies the alleged fraudulent joinder of the 

*For other cases see same topic fi i.m;MB»B lu Dec. & Am. Dlgs. 1907 to d;tt% & Rep'r Ind^k^j;) 
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Mason City & Ft. Dodge Company as one of the défendants to pre- 
vent the removal. 

The Great Western Company has filed in support of its alleged 
fraudaient joinder of the Mason City Company a stipulation signed by 
it and the plaintiflf's attorneys, in which it is admitted : 

"That the Mason City & Ft. Dodge Company is an lowa corporation, and 
in at)out 1887 biiilt and constructed a line of railroad, inclnding side tracks, 
spurs, and switclies, from the city of Ft. Dodge, lowa, to Lehigh. and oper- 
ated the same until sorae time in the year 1902, when it leased the same to 
the Chicago Great Western Company, and that that conipany aloue operated 
said road and the trains and engines thereon thereafter, and nntil about Jan- 
uary, 1908, when Its property Including its lease of thls line of road went into 
the possession of receivers appoiuted by the Circuit Court of the United 
States for the District of Minnesota, who thereafter operated the road as such 
receivers until about September 1, 1909, when the property, Including the 
lease of the road in question, was sold to another company, and that the Ma- 
son City Company did not operate said road or any part thereof after 1902, 
aud was not connected with the inovement of engines or trains thereon after 
It leased the road to the Great Western Company." 

The injury of which the plaintifif complains is alleged to hâve occur- 
red in December, 1908, while the road, according to this stipulation, 
was being operated by such receivers, and the contention of the Great 
Western Company is that, inasmuch as the Mason City Company was 
not engaged in the opération of the road, or vi^ith the movement of 
the trains or cars thereon which caused the alleged injury to the plain- 
tifif, that company is not responsible for such injury, and that it thus 
conclusively appears that it is a mère nominal défendant only, joined 
with the Great Western Company to prevent it from removing the 
cause to this court. The question at once suggests itself if the prop- 
erty of the Chicago Great Western Com,pany, including its lease of the 
road in question, was in the hands of receivers appointed by the United 
States Circuit Court, and was being operated by them at the time of 
the injury of which plaintiff complains, how can either company be 
held responsible for the acts of the receivers, if the injury arose solely 
from the alleged négligent opération of the road? This, however, is 
a question that goes to the merits of the controversy between the 
plaintifif and the défendants, and need be considered only in determin- 
ing whether or not the two companies were fraudulently joined to 
évade fédéral jurisdiction. 

Many authorities are cited by the Great Western Company in sup- 
port of its right of removal, but ail of them were decided prior to the 
décision of the Suprême Court in Alabama Great Southern Railway 
Co. V. Thompson, 200 U. S. 20G, 26 Sup. Ct. 161, 50 L. Ed. 44i; By 
that décision it is settled that whether or not a cause présents a separa- 
ble controversy which authorizes its removal from a state court to a 
Circuit Court of the United States is to be determined from the plain- 
tiflf's own statement, made in good faith in the pétition filed by him in 
the State court, of his cause of action against the défendants ; that the 
plaintiiï has the right to prosecute his action to final détermination 
in his own way, and, if in his pétition he states in good faith a joint 
cause of action against two or more défendants, it is not open to either 
or both or ail of them by answering separately or pleading separate 
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défenses to make that a several suit or action which the plaintiff has 
elected to make joint. But, if the plaintifï fails to state any cause of 
action against one of the défendants, the présence of that défendant as 
a party to the suit may be disreg-arded in determining the right of 
removal. What then, does the plaintifï allège as his cause of action 
against thèse défendants in the pétition filed by him in the state court ? 
That pétition allèges, in substance, that both défendants are corpora- 
tions and own and operate certain Unes of railroad in lowa, including 
one from Ft. Dodge to Lehigh, in Webster county,, with branches, 
spurs, side tracks, and switches Connecting said line of railway with 
mills and manufactories adjacent thereto; that during the month of 
December, 1908, said companies were in the ownership and opération 
of a certain railroad track and cars and engines thereon, and had con- 
structed, owned, maintained, and operated several parallel tracks im- 
mediately adjacent to a mill known as the "Minerai City Stucco Mill" 
in said Webster county ; that one of said tracks was constructed along 
the side of said mill and within a few feet thereof, and a second par- 
allel with the first and within a few feet thereof, both of which were 
constructed to be used, and were in fact used, for the purpose of stor- 
ing cars thereon and switching them to and from said tracks ; that 
at the time of the in jury to the plaintiff there was a well-defined and 
much used walk or passageway across said railroad tracks extending to 
and from a door in said mill which was much used by the public and 
persons employed in and about the mill in entering and leaving the 
same, which was well known to the défendants ; that on December 
23, 1908, the plaintiff was employed in and about said mill, and in the 
performance of his duties as such employé undertook to enter said 
mill by way of such passageway or walk across said railroad tracks, 
and in crossing the same in a careful manner was caught between 
cars moving thereon and injured. After stating his injuries and the 
particular manner in which he received the same, the pétition continues: 

"That said Injuries resulted because of the négligent and wrongful acts of 
said défendants In the foUowing partlcùlars, vlz.: That said défendants were 
négligent In constructlng said tracks so close to each other and so near to 
said mill that persons crossing upon said publie passageway aforesald were 
not able to see the movement of cars, engines, or trains on said tracks ; In 
not so constructlng said tracks as to leave said vlew open ; and in falllng to 
provide * * ♦ any gâtes, guards or barriers of any klnd for the protec- 
tion of persons about to cross said tracks upon said walk aforesald." 

Other acts of négligence are charged against both companies which 
relate solely to the movement and opération of engines and cars on 
the tracks, such as the failure to sound the whistle, ring the bell, or in 
some other manner give notice to the plaintiff of the movement of the 
cars, which alone may hâve caused the injury of which he complains. 

The practice of charging différent défendants in this class of cases 
with négligence generally, without alleging the spécifie acts of each 
that are relied upon for recovery against ail, is not to be commended. 
If the plaintiff has a joint cause of action against several défendants, 
he should state with reasonable particularity the facts relied upon 
against each to sustain a joint recovery against ail, so that the court 
may know, and each pf the défendants be apprised of, the facts relied 
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upon to create the joint liability. The fact that this is not donc, but 
that it is alleged generally that several défendants are guilty of the 
same acts of neghgence which caused the injury complained of when 
it is reasonably apparent from the pétition, or it is admitted, or other- 
wise made to appear, that ail are not so guilty, is strongly indicative 
of an attempt to frame a pétition that will prevent a défendant, who 
may hâve the right to do so from removing the cause from the state 
to the fédéral court, and when this appears it should be held, where a 
résident défendant is joined with a nonresident citizen, that he is 
fraudulently so joined for the purpose of preventing the latter from 
removing the cause from the state court. Wecker v. National Enamel- 
ing Co., 204 U. S. 17G-185, 27 Sup. Ct. 184, 51 L. Ed. 430; McGuire 
V. Great Northern Ry. Co. (C. C.) 153 Fed. 434-439. 

In Wecker v. National Enameling Co., above, it is said: 

"While the plaintiff in g-ood falth may proceed In the state courts upon a 
cause of action which he allèges to be joint, it is equally true that the fédéral 
courts should not sanction devices intended to prevent a removal to a fédéral 
court where one has that right, and should he equally vigilant to protect the 
right to proceed in the fédéral court as to permit the state courts, in proper 
cases, to retain their own jurisdiction." 

Can it rightly be said then that the allégations of this pétition charge 
the Mason City Company with any neglect that directly contributed to 
the plaintifï's injury? The pétition allèges that "défendants were 
négligent" in constructing the tracks so close together as to prevent 
persons about to cross the same from observing trains or cars thereon, 
and in failing to guard the same by gâtes, bars, or other means so as 
to prevent the injury to such persons. But the immédiate cause of 
the plaintifï's injury is alleged to be that "défendants were négligent" 
in handling and moving the cars without giving any signais or warn- 
ing to plaintiff who was about to cross the tracks. 

Thèse allégations charge both défendants with the alleged négli- 
gent acts, and the pétition seeks to hold both jointly liable therefor. 
The facts stipulated, however, show that the Mason City Company 
alone constructed the tracks in 1887, and leased them to the Great 
Western Company in 1902, and that that company was, or that its re- 
ceivers were, exclusively engaged in operating the road thereafter and 
at the time the plaintiff was injured, and that such injury was immedi- 
ately caused by the négligent movement of the cars by the Great West- 
ern Company or its receivers. This clearly négatives the fact of joint 
négligence on the part of the two companies that caused the injury 
of which plaintiff complains. A careful considération of the plaintiff's 
pétition in connection with the admitted facts leads unavoidably to the 
conclusion that the Mason City Company did not participate in the al- 
leged négligent acts which caused the injury of which plaintiff com- 
plains, and that it was not made a party to the suit with any expecta- 
tion of proving such acts against it, or hope of recovery from it there- 
for, but that it was joined as a party défendant with the Great Western 
Company for the sole purpose of preventing that company from re- 
moving the cause to this court. The plaintiff relies mainly upon the 
case of Person v. Illinois Central Railway Company et al. (C. C.) 118 
Fed. 342, to defeat the right of removal. In that case it was stated 
by the plaintiff in his pétition filed in the state court that the injury 



712 174 FEDEEAL REPORTEE. 

complained of was caused alone by the négligence of the Illinois Cen- 
tral Company, which company was the lessee of the Dubuque & Sioux 
City Company, and recovery was sought against the Illinois Central 
Company for its alleged négligence and against the Sioux City Com- 
pany upon the ground that it was legally liable for the négligence of 
its lessee in operating the road. The authorities upon this question 
may not be in harmony, and it was held by Judge Shiras that, when a 
plaintiff thus correctly states the facts in his pétition, bad faith will 
not be imputed to him simply because he thus states them and présents 
for détermination the question of the liability of the lessor company 
for the négligence of its lessee in operating the road. But no such 
case is stated by the plaintiff in this case, nor does he seek to i ,:over 
against the Mason City Company upon the ground that it is legally 
liable for the négligence of its lessee in operating the road. In his péti- 
tion he charges that both companies were négligent in the construction 
and opération of the road which directly caused the injury of which he 
complains, and seeks to recover of both because of their active par- 
ticipation in such alleged négligence ; but it is admitted by the stipu- 
lation signed by his attorneys, who also signed the original pétition, 
that this is not the fact, but that the Mason City Company had nothing 
to do with the alleged négligent opération of the road, which was the 
immédiate cause of the injury of which plaintiff complains. There is 
no prêteuse that this incorrect statement of the facts was inadvertently 
made in the original pétition, and" the counsel preparing it must be 
held to bave known the facts admitted in the stipulation signed by 
them when they prepared the pétition; and the conclusion, as before 
stated, is that such statements were made in the original pétition for 
the sole purpose of stating upon the face of the record a cause of ac- 
tion that was not removable from the state court. Inasmuch as the 
right of removal dépends upon the cause of action stated in goôd faith 
by the plaintiff in his pétition filed in the state court, he will not be 
permitted to prevent a défendant, who has the right to do so, from re- 
moving a cause from a state court by purposely stating in such péti- 
tion a joint cause of action against both défendants, which he subse- 
quently admits, or it is otherwise made to appear, is incorrect. Wecker 
V. National Enameling Co., 304 U. S. 176-185, 27 Sup. Ct. 184, 51 
L. Ed. 430; McGuire v. Great Northern Ry. Co. (C. C.) 153 Fed. 434- 
439. On the other hand, a défendant will not be permitted to incor- 
rectly state in a pétition for removal the ground relied upon for the 
removal of the cause from the state court. Harrington v. Great 
Northern Ry. Co. (C. C.) 169 Fed. 714. But both will be held to a 
fairly correct statement in their respective pétitions of the cause of 
action, and of the grounds relied upon for the removal ; and the right 
of removal will be granted or denied upon the facts thus truly stated. 
The conclusion therefore is that the motion to remand should be 
denied, and it is so ordered. 

NOTE. — Since the foregoing opinion was filed, that of the Su- 
prême Court in Illinois Central R. R. Co. v. Sheegog has been an- 
nounced, and published in 315 U. S. 308, 30 Sup. Ct. 101, 54 L,. 
Ed. . 
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In re FEAZIN ft OPPBNHEIM. 

(District Court, S. D. New York. November 18, 1909.J 

No. 11,997. 

1. LANDI,OItD AND TENANT (§ 76*) — I/EASE--COVENANT NOT TO ASSIGN— VIOLA- 

TION. 

A lessee's corenant not to assign, mortgage, or pledge the lease, or un- 
derlet the property, wlthout the lessor's consent, is not vlolated by the 
lessee's bankruptcy. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. | 
228 ; Dec. Dig. § 76.*] 

2. Landloed and Tb>'ant (§ 103*)— Lease— Covenants—Beeach—Insoi,venct. 

A covenant that in case of the lessee's Insolvency, or the Institution of 
bankruptcy proceedings by or agalnst hlm, or the appolntment of a re- 
ceiver or trustée of the lessee's proijerty, or the dévolution upon any per- 
Bon by opération of law of the lessee's occupancy, shall authorize the 
lessor to re-enter, Is vlolated by the occurrence of any of the acts specl- 
fied. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dlg. § 103.*] 

8. Landloed and Tenant (§ 112*)— Lease— Beeaoh or Covenant— Waivee. 

Acceptance of rent by a landlord, after a breach of covenant authorizlng 
re-entry, walves the rlght forever. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. i 
345; Dec. Dig. | 112.*] 

4. Bankettptcy (§ 152*) — Effect— Title to Peopeett— Relation. 

Bankruptcy dlvests the owner of property of the title, whlch there- 
upon becomes in custodia legis, and on the appointment of a trustée hia 
title relates back to the date of the adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. { 194; Dea 
Dlg. § 152.*] 

5. Bankruptct (§ 139*) — Assets— Lease. 

On the banlîruptcy of a tenant, hls trustée, on hls appolntment, was 
vested with title to the lease, subject to acceptance within a reasonable 
tlme. if bis acceptance would be advantageous to the estate ; and heuce 
the lessor, having acccpted rent from the trustée, waived ail provisions 
authorlzing re-entry in case of the bankruptcy of the lessor, authorlzing 
the trustée to sell the lease and convey title to the purchaser, without be- 
Ing subject to re-entry on the part of the landlord, so long as the pur- 
chaser complied with the provisions of the lease. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 218; Dec. 
Dlg. § 139.*] 

In the matter of Frazin & Oppenheim, bankrttpts. Pétition by trus- 
tée for a sale of a lease and the property on the leased premises pre- 
viously occupied by the bankrupt as a going concern, and to déter- 
mine asserted adverse claims by the United Cigar Stores Company, 
the lessor. From an order of the référée sustaining the landlord's 
claim in part, the trustée files a pétition for review. Modified. 

Stroock & Stroock, for United Cigar Stores Co. 
Guthrie B. Plante, for trustée. 

HOLT, District Judge. This is a pétition to review an order of 
the référée, made in a proceeding instituted by pétition of the trustée 

*For otiier cases see same topic & i ndmbeb in Dec. & Âm. Dlga. 1907 to date, & Rep'r Indexes 
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for authority to sell a lease. Qn April 2, 1907, the United Cigar 
Stores Company made a lease, demising to the bankrupts, Frazin & 
Oppenheim, certain premises at 258 West 125th street, New York, for 
a term expiring April 1, 1913> at an annual rent of $10,000. The 
lease, among other provisions, contained the following: 

"Not to assign, mortgage, or pledge this lease, Bor uuderlet the whole or 
any part of the preniisçs, without the lessor's written consent. If the lessee 
shall at any time during the term hereby demised become insolvent, or if pro- 
c-eedlngs in bankriiptcy shall be instituted by or against sald lessee, * * • 
or if a receiver or trustée shall be appointed of the lessee's property, or if 
■ thls lease shall, by opération of law, devolve upon or pass to any person or 
persons other than said lessee, then and in each of said cases It shall and niay 
be lawful for the lessor, at the lessor's élection, Into and upon said demised 
premises or property or any part thereof, in the name of the whole, to en- 
ter," etc. 

_ The bankrupts, upon the exécution of the lease, went into occupa- 
tion of the premises, occupied therri as a shoe store, and paid rent reg- 
ularly therefor until their bankruptcy. On February 3, 1909, a pétition 
in bankruptcy was filed against them, and receivers were appointed. 
The receivers were authorized, by the order appointing them and 
subséquent orders, to continue tfae business. They continued in pos- 
session of the store, continuing the business there, until August, 1909. 
While in possession, the landlord sent to the receivers monthly bills 
for the rent, which the receivers paid. In August, a trustée was elected 
and qualifie»!, who went into possession of the premises and con- 
tinued the business there. The landlord sent the trustée bills for 
rent for August and September, and the trustée paid the bills. The 
trustée, on September 27, 1909, filed a pétition, praying for an order 
authorizing the sale of the lease and the property si tuât ed in the prem- 
ises as a going concern. It is alleged in the pétition that the landlord 
asserted claims adverse to the interest of the trustée herein, and threat- 
ened to re-enter upon the premises, and the trustée asked for author- 
ity to sell, and that the landlord be compelled to set up îts interest in 
the leasehold, or be thereafter debarred from asserting any interest. 
A hearing was had before the référée, on which the landlord appeared 
and asserted that, under the covenants of the lease, it had the right to 
re-enter the premises, and would hâve such right in case of their sale 
by the trustée. The référée, by his décision, held, in substance, that 
the acceptance of rent by the landlord from the trustée, under the 
provisions of the lease, was a waiver of the right to re-enter as to 
ail grounds of re-entry which had occurred before the acceptance of 
the rent, but that as, at the time the proceeding was begim, the trus- 
tée had not exercised any élection to accept the lease as a part of the 
bankrupts' estate, nothing had then occurred to bring into opération 
the clause in the lease authorizing a re-entry if the lease should "by 
opération of law devolve upon or pass to any person or persons other 
than said lessee," but that, whenever the trustée should accept such 
lease, or should sell it, and it should pass to a purchaser, the landlord 
would hâve the right thereupon to re-enter the premises for a violation 
of said provision irv the lease, and an order to that effect was entered. 
The question involved in this proceeding is whether that order should 
be affirmed. 
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There can be no doubt, under the authorities, that a covenant by 
the lessee, in a lease, not to assign, mortgage, or pledge the lease, or 
underlet, without the lessor's consent, is not violated by the lessee's 
bankruptcy. Gazlay v. WilUams, 147 Fed. 678, 77 C. C. A. 663, 14 
L. R. A. (N. S.) 1199; affirmed 210 U. S. 41, 38 Sup. Ct. 687, 53 
L. Ed. 950 ; Re Pennewell, 119 Fed. 139, 55 C. C. A. 571. The cove- 
nant, however, providing that, in the case of the lessee's insolvency, 
or the institution of bankruptcy proceedings by or against him, or the 
appointment of a receiver or trustée of the lessee's property, or the 
dévolution upon any person, by opération of law, of the lessee's occu- 
pancy, the lessor may re-enter, is violated by the occurrence of any 
of the acts specified. The rule is well stated in Jones on Landlord 
and Tenant, § 466, cited with approval in Gazlay v. Williams, 310 U. 
S. 41, 28 Sup. Ct. 687, 53 L. Ed. 950, where it is said that an ordi- 
nary covenant against subletting and assigning is not broken by a 
transfer of the leased premises by opération of law, but the covenant 
may be so drawn as to expressly prohibit such a transfer, and in that 
case the lease would be forfeited by an assignment in opération of 
law. It is equally well settled that the acceptance of rent by a land- 
lord, after a breach of a covenant in a lease authorizing re-entry, 
waives the right of re-entry, and the right thus waived is dispensed 
with forever. Re Montello Brick Works (D. C.) 163 Fed. 634; Mur- 
ray v. Harway, 56 N. Y. 357; Conger v. Duryee, 90 N. Y. 594. The 
acceptance of rent by the landlord, therefore, after the adjudication 
and the appointment of a receiver, waived the right to re-enter because 
of such adjudication or appointment. The question whether the land- 
lord has still a right of re-entry under the clause giving such right if 
the lease should, by opération of law, devolve upon any person other 
than the lessee, dépends on the question whether such dévolution took 
place before the acceptance of rent. The référée holds that, as the 
évidence did not establish that the trustée had afïirmatively assumed 
the lease before the last rent was paid, no dévolution had taken place 
at that time ; but he held that, if the trustée should hereafter assume 
or sell the lease, such dévolution would take place, and the landlord 
could re-enter and deprive any purchaser of the property. Of course, 
if this view is correct, nobody will buy the lease from the trustée. 

I think that the correct view in this matter is that the condition of 
a bankrupt's property, after the adjudication and before the appoint- 
ment of a trustée, is analogous to the condition of the personal prop- 
erty of a décèdent before the appointment of an executor or admin- 
istrator. Bankruptcy, like death, divests the owner of the title. It 
becomes thereupon in custodia legis. Keegan v. King (D. C.) 3 Am. 
Bankr. Rep. 79, 96 Fed. 758. Upon the appointment of a trustée, he 
takes title by relation back as of the date of the adjudication. The 
earlier English cases held that until the assignée of the bankrupt 
assumed a lease the title remained in the bankrupt (Copeland v. Ste- 
phens, 1 B. & Aid. 593) ; and there are earlier décisions in this coun- 
try to the same efïect (I^owell on Bankruptcy, § 373, and cases cited). 
The question has usually arisen in the case of suits for rent against 
assignées in bankruptcy, and the décision, although often put on the 
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ground that the title îs not in the assignée until he has elected to as- 
sume the lease, might properly hâve been put on the ground that an 
assignée, by exercising his right to reject the lease within a reason- 
able time, frees himself from the obligation to pay rent. Judge Low- 
ell says of the case of Copeland v. Stephens : 

"It bas had two unfortunate conséquences. It bas left the bankrnpt liable 
to debts and obligations without tbe means of satisfylng tbem, and bas ob- 
scured the true principle of the vestlng of ail tbe bankrupt's property in tbe 
assignées, and bas Indueed bankrupts and their creditors to suppose that 
whatever was not claimed by tbe assignées belonged to the bankrupt. Late 
statutes in England bave so changed tbe law as to vest onerous property in 
the assignées, subject to their right of diselaimer, and to relieve the bankrupt 
whether they disclaim or not. Tbis puts the doctrine on a just and intelligi- 
ble basJs." Lowell on Bankruptcy, § 372. 

I thirik that under the présent bankrupt act, in this country as well 
as in England, a trustée, upon his appoîntment, takes title, as of the 
date of the adjudication, to ail the assets of the bankrupt, good or bad. 
He bas a right to reject any assets which are worthless or burden- 
sorrie. In the case of a leasehold; it is always a question whether a 
lease has any value. If the rental is higher than the regular market 
raté of rentals for such property, it bas no value; if it is lower, it 
bas a value; but, in rny opinion, thé title to the lease does not re- 
m^in in the air until the 'trustée affirmatively takes action to assume 
the lease. The trueview, inmy opinion, is that the trustée, upon his 
appointment, is vested with the lease, subject to the right to décline 
to accept it, within a réasotiable time, if his acceptance of it will not 
be advantageous to the estate. If this view is correct, the landlord, in 
this case, by accepting rent from the trustée, waived ail the provisions 
in the lease authorizing re-entry, and the resuit is, in my opinion, that 
the trustée can .sell this lease and give a perfect title to it, and the 
purchaser çan take the premises for the term of the lease, not subject 
to re-entry so long as the purchaser compiles with the provisions of 
the lease. 

My conclusion is, therefore, that the referee's order should be modi- 
fied to conform to this opinion. The order should be settled ori notice. 



MERRITT & CI-IAPJIAN DERRICK & WRECKING CO. v. CORNBLL 

STEAMBOAT CX). 

(District Court, S. D. New York. Deceniber 23, 1900.) 

Collision (§ 105*)— Evidence— Unavoidable Accident. 

Collision in Hell Gâte between the tow of tbe tug Morse and a llgbter 
moored alongslde of the steamer- Wbitney, lying stranded on Flood Rock. 
Tbe Wbitney went asbore in a fog and a permit bad been obtained from 
the Superviser of Anehorages for tbe libellant to mcwr such of its plant 
as migbt be fouiid necessary in salvage opérations. The Morse bound 
from Boston to New York with a Jight bawser tow brougbt two of lier 
barges in contact with tbe lighter. Nunierous charges of fault agàinst 

•For other cases see same topic & § k\jmeb3 in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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the Morse dismlssed and held that the collision was caused by the prés- 
ence of a schooner in the channel between Mill Rock and Ward's Island, 
which forced the Morse to attempt a passage throngh the channel between 
the Whitney and Hallett's Point aud rendered collision unavoidable. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.*] 
(Syllabus by the Judge.) 

In Admiralty. Action by the Merritt & Chapman Derrick & Wreck- 
ing Company against the Cornell Steamboat Company, to recover for 
injuries by collision. Libel dismissed. 

Wing, Putnam & Burlingham, for libellant. 

Amos Van Etten and J. Parker Kirlin, for respondent. 

ADAMS, District Judge. This action was brought by the Merritt 
& Chapman Derrick & Wrecking Company against the Cornell Steam- 
boat Company, the owner of the tug C. W. Morse, for the damages, 
said to be .SlYjSOO^ caused by the sinking and loss of the derrick Will 
■ and her cargo by collision with the tow of the Morse about 2 :10 p. m. 
on June 2, 1908, in Hell Gâte. The Will was lying on the starboard 
side of the steamboat H. M. Whitney, which was lying stranded on 
Flood Rock. The weather was clear and the tidal current running 
ebb at the rate of 5 or 6 miles per hour. The place of collision was 
near the middle of the channel between Hallett's Point and Mill Rock. 

Thé libel allèges : 

"Fourth. The Metropolitan Line Steaniship H. JI. Whitney, having stranded 
on Flood Kock in Hellgate during the eveuing of May 23rd, 1008, her master 
and agents had employed the libellant to salve said vessel and cargo, and the 
libellant had duly prociired a permit granted by the Superviser of Anchorages 
for libellant's wrecking plant to anchor in the channel, in and about the Whit- 
ney, for the piirpose of floating the ship and of recovering the cargo thereon. 
Immediately after tlie disaster above mentioned, the libellant was engaged 
in such services with its wrecking plant, including the derrick Will. 

Fifth. On .information and belief, In the afternoon of June 2nd — 9 days 
after said stranding — the libellant in the course of its salvage opérations, 
had the derrick Will along the starboard side or quarter of the H. M. Whitney 
whlch was lying on Flood Rock and heading nèarly North and South. Cargo 
was being taken out of said ship, placed upon lighters, and transported to 
Brooklyn. The lighter Will at the time had on board a large quantity of 
salved goods, including cotton, wool, rubber and otber merchandise. She was 
securely moored to said steamship, leaving a clear channel between them and 
Hallett's Point through which the larger vessels were aecnstomed to pass. 
There was also another and broader opening ahead of the Whitney, between 
Mill Rock and Ward's Island, which was also used by passing vessels. The 
weather at the time was clear, the wind light, and there were no other ves- 
sels In the immédiate vicinity. 

Sixth. At a little after two o'elock in the afternoon when the tide was ebb 
the respondent's tug, C. W. Morse, was seen to come around from the Sound 
with a long hawser tow. The Mor.se headed to the westward, then apparently 
changed its course to pass by Hallett's Point. Owing to the scope of hawser 
and the sizê of her tow, which eonsisted of 5 large barges in 2 tiers, the star- 
board barges came broadside against the lighter Will, with great force, so that 
the Will's bow was crushed in, causing her to flll and capsize with the loss 
of her entire cargo. She flnally floated bottom up in the ebb-tide towards the 
northerly end of Blacliwell's Island, where she was picked up and righted, 
but found to be a total loss. Said barges were without motive power, and 

. — _ ; : L. — '. ^ — , — — _ . : — L 

*For other cases aee same topic & § numeee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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were ehtlrely dépendent on the movements of the 0. W. Morse, whose pilot 
and offleers were dlrecting thelr navigation." 

"Mghth. Sald collision and damages, were net due to any fault on the part 
of the libellant, or of those engaged In Its behalf In the salvage opérations, 
but were solely due to the faults of the respondent, and its tug, the 0. W. 
Morse, as foUows: towing through the Gâte wlth too long hawser; too large 
and unwleldy a tow ; no compétent offleers properly acqualnted wlth the lo- 
càlity and the salvage opérations ; no proper lookout ; not seelng the Whit- 
ney as soon as she should hâve been seen; not maklng sufficient allowance 
for the currents and set of the tide ; not keeplng her tow clear f rom the sal- 
vor's plant In plaln vlew ; not taking reasonable précautions to pass ; not 
slowlng or stopplng, so as to moderate the violence of the contact, and in 
other faults whlch wlU be shown upon the trial hereof." 

The answer, after some admissions and déniais, states: 

"Fourth: It Is admittéd that the steamship H. M. Whltney was stranded on 
Flood Rock on or about the time set forth In the libel, but thls respondent 
bas no knowledge or Information relating to the other matters alleged in the 
fourth paragraph of the libel, except upon Information and bellef it Is alleged 
that on or about the 25th day of May, 1908, the libellant wrote a letter to . 
the Superviser of Anchorages In New York City as foUows: 

Ttear Sir: Permission Is hereby requested to moor such of our plant as 
may be found necessary in the vielnity of Mlll Rock, Hell Gâte, East River, 
for the putppse of raising Steamship "H. M. Whltney" sunk there.' 

To whlch letter the Superviser of Anchorages on the 26th day of May, 1908, 
made reply as follows: 

'Merritt & Chapman Derrick & Wreeking Company, #17 Battery Place, New 

York City. 

Gentlemen: Agreeably to your request of the 25th Instant, permission is 
hereby granted to moor such of your plant as may be found necessary in the 
vielnity of Mlll Rock, Hell Gâte, Hast River, for the purpose of raising Steam- 
ship "H. M. Whltney." 

In granting this permit, it is understood that your plant must comply wlth 
ail the navigation laws in regard to lights, fog signais, etc., and that the Gov- 
ernment assumes no responslbillty.' 

Fifth: Thls respondent bas no knowledge or information of the matters set 
forth In the flf th paragraph. of the libel, except it is admittéd that the derrick 
Will was alongside of the steamship H. M. Whltney, whlch was lying on or 
near Flood Rock, heading nearly north and south, and that such derrick was 
on the starboard side or quarter of the steamship. It is upon information and 
belief denled as true that there was a clear channel left between the derrick 
and Hallett's Point ; the condition of the wind Is denled, and the statement 
that there were no other vessels in the immédiate vielnity Is also denled. 

Slxth: It is admittéd that on the 2nd day of June at about two o'clock in 
the afternoon, the respondent's tug 0. W. Morse came from the Sound wlth a 
hawser tow, conslstlng of flve barges in two tiers. It Is further admittéd that 
the starbpard, barge collided wlth the llghter Will, Injurlng the llghter, and it 
Is also admittéd that the barges in tow of the Morse were dépendent on the 
Morse for thelr movements. As to the remaining allégations lu the sixth par- 
agraph of the libel thls respondent bas no knowledge, and therefore dénies 
the same." 

* «• ** ** * « • * * 

"Eleventh: For a further and separate answer to the libel flled herein, 
this respondent, repeating ail the foregolng allégations or such of them as are 
material to this separate answer the same as if they were herein realleged, 
respectfuUy shows to the court: 

The steamtug C. W. Morse wlth a tow left New York on May 23d, 1908, at 
about two o'clock lu the afternoon, destined for Boston ; that the tug was In 
charge of a compétent navigator, who was at the wheel at the time of the 
collision mentloned in the libel ; that the sald tug remained at Boston until 
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the 27th day of May, 1908, when she left Boston with a tow bound for New- 
York; that whlle said steamtug was at Boston the master of the same was 
informed from a newspaper report In the Sunday Post pubUshed at Boston 
Sunday morning, May 24th, 1908, as foUows: 

'Boston Liner Ashore. 
Henry M. Whltney Strikes Whlle Corning up East River, N. Y. 

New York, May 23. — In heavy fog tonight the Henry M. Whltney of the 
Metropolitan Line, bound for Boston with a large cargo, went ashore on what 
is known as Nlgger Point, Ward's Island, in the East River.' 

That the said steamtug with a tow as deseribed in the libel arrived at Hell 
Gâte on the 2nd of June, 1908, at about two o'clock in the aftemoon ; that the 
tow was properly made up and the tug had her tow on hawsers such as are 
ordlnary and usual for proper navigation of such a fleet; that at that time 
the tlde was strong ebb and the wlnd was a strong wlnd from the North- 
west ; that when the Morse arrived at a point opposite Sunken Meadows, the 
tug slowed down to one bell and blew one whistle; that the master of said 
tug was expecting to flnd the Whitney at Nigger Point and directed his nav- 
igation accordlngly ; that no warnings or signais were given to indicate that 
there was any obstruction to navigation by the Whitney or by Ubellant's 
lighter, and the captain of the Morse was unable to dlscover the position of 
the Whitney and the lighter untll about opposite Nlgger Point, and as he 
came around Nigger Point and observed the situation of the steamship and 
the lighter the course of the Morse was directed to the broader channel men- 
tioned in the libel between Flood Rock and Ward's Island, and just about as 
the master of the Morse was dlrectlng hls course to take such channel he 
dlscovered a schooner navlgatlng in such a manner as to prevent his going 
with safety in that channel ; he then directed the course of the Morse as close 
as he could safely go to Hallett's Point and proceeded through the easterly 
channel between the Whitney and Hallett's Point ; that the lighter Will wàs 
lying some distance south-easterly of Flood Bock and made a narrow and dif- 
ficult channel for the tug and tow, and that wlthout any fault on the part of 
the Morse the barges in the tow coUlded with Ubellant's lighter or derrick 
and caused the Injury mentioned in the libel. That reasonable diligence and 
skill were used by the master of the Morse In hls attempt to avoid the Whlt- 
ney and the lighter, but because of the wlnd and strong ebb tide and the nar- 
rowness of the channel It was Impossible to navigate safely uuder the extraor- 
dinary circumstances, in which the navlgator of the Morse did àll that could 
be reasonably donc to avold Ubellant's lighter. 

This respondent allèges that the position of Ubellant's lighter was a menace 
to navigation; that no warnings or signais were glven to Indicate the posi- 
tion in which the lighter lay, and this respondent upon information and be- 
lief allèges that the libellant permitted Its lighter to remain a menace to 
navigation for an unreasonable time, and that the removal of the cargo or 
other necessary work within the permit from the Superviser of Anchorages 
was unreasonably delayed." 

It appears that the Whitney, while proceeding in a thick fog at a 
speed of about 6 knots an hour, ran ashore on Negro Point on Ward's 
Island on the night of May 23, 1908. Subsequently, on the same 
night, she got ofï and backed down past Hallett's Point. Her engines 
were worked ahead and astern. She brought up on Flood Rock and 
lay stranded almost directly across the channel nearly midway between 
Hallett's Point and Mill Rock, heading about north or north by east. 
Her position as she lay stranded left a channel of navigable water of 
something from 350 to 400 feet between her stern and the Astoria 
shore and a channel space of about 300 feet between the stem and 
Mill Rock. 

Before the removal of Flood Rock, there was a channel which was 
occasionally used between that rock and Mill Rock, and although 
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thefe w'as some testimony. in this case tending to show that the space 
was still available, the gênerai concurrence of the opinions of experi- 

' enced navigators was that with the Whitney lying as she was, the 
space could not be safely used. Therefore, there were two channels 
open to vessels navigating throùgh the Gâte at the time of this ac- 
cident, the one between Hallett's Point and the Whitney, and the one 
bëtween her and Wat-d's Island. 

iTie New York and Boston newspapers noticed the accident to the 
Whitney. but none of them, except the Boston Sunday Post of May 
24th, 1908, came to the attention of those on the Morse, and that spe- 
cifically stated that the Whitney had gone ashore on Negro Point, 
W'ard'^ Is|and. The Morse left New York the same; j^ay the Whitney 
went ashore, about 2 p. m., with a loaded tow of bargeç, two for Bos- 
ton and one for Newport. Af ter delivering the Newport barge, she 
î)rôcèédèd to Boston. ■■ Nothing had been heard of the stranding of the 
Whitne;y preyious to hér arrivai in Boston, whefe'the mastèr happened 
to.seè the notice ip ,the Post above alluded to. If the master had 
Iboked^for other information, he probably could haye found it but I do 
nbt see that he was ùnder any obligation to search for the détails of 
the Stranding. ' ; , 

The Morse left Boston for New York May .39th, with the barges 
Gaducià, David Wallace and L,iberty in tow. At Newport she picked 
up the bâ;i-g:es Pilgrirn and Delhi. She reached the vicinity of White- 

; stpne thp, ^nd of June with. the 5 barges mentioned,which were thén 
bunclied.up and the tow shortened, so that the distance between the 
tug and the first tier of barges, consisting of the Liberty, the David 

. Wallacè: and the Caducia, was;2,5\or 30 fathoms. ' There were two 
hawsers running from the stern of the tug to the lOUtside barges. 
The remaining barges* the Pilgrim and the Delhi, were placed in the 
sterh tier and made fast with hawsers; 35 to 30 feet in length. The 
stern tier was arranged so. that the barges tailed behind the barges 
of the head tier in about ithe center, that is the Delhi, the starboard 
barge, when the. tow was straight, was behind the Wallace and the 
Caducia, but did not extend as far to the starboard as the Caducia. 
The whole length of the tow from the stem of the tug to the stern 
of the last tier was from 775 to 800 feet. The width of the tow at 
its widest part was about 106 feet. 

There was no communication with the shore at Whitestone. At 
Sunken Meadows the tow was slowed down, maintaining just enough 
headway to keep steerage way on the barges, and a long whistle blown 
by the tug for the channel bend. The tow before the slowing was 
going through the water about 5 miles an hour. The current was 
running 3 or 4 miles an hour. In the Gâte it was running f aster, 
probably 5 or 6 miles an hour. On approaching Negro Point, the 
tow was going at the rate of .8 or 3 miles in addition to the tide, which 

, made her headway over the bottom about 8 or 9 miles. 

The Morse approached Negro Point, where she expected to find 
the Whitney, somewhat to the southward of mid channel. On fail- 
ing to see : the Whitney there, the master of the Morse thought sl«: 
had been removed. When, however, the Morse was about opposite 
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the wharf east of Negro Point, the Whitney was sighted lying across 
the channel on Flood Rock. This was the first intimation he had 
of her being in such a position. 

He intended on rounding Negro Point to pass through the chan- 
nel between Mill Rock and Ward's Island. The tail of the tow swung 
around as usual on an ebb tide toward Potts Cove. The Morse passed 
a ferryboat port to port between Hallett's Point and the Cove and 
ported her helm somewhat to allow the ferryboat more room. 

Shortly after passing the ferryboat and also after rounding Negro 
Point so that the channel between Mill Rock and Ward's Island was 
fully opened, it was seen that a small schooner was standing down 
the channel, near the middle, in a southeasterly direction toward Ne- 
gro Point and was then in a position about half way between Mill 
Rock and Hog's Back. The wind was then blowing from the N. W. 
with a force of about 24 miles an hour. The sails of the vessel were 
on her starboard side and she was making some leeway. 

The master and the mate of the Morse, who was also in the pilot 
house, consulted as to the best course to pursue under the circum- 
stances and it was concluded that if the Morse attempted to pass be- 
tween the schooner and Ward's Island, the tow would swing over on 
the tide and sink the schooner, while if an attempt should be made 
to pass between the schooner and Mill Rock, the westerly set of the 
current would carry the tow on the Rock. It was accordingly de- 
cided that the best and only chance of safety was to go as close 
as possible to Hallett's Point at full speed in the hope that the tow 
could be pulled past the stern of the Whitney before the set of the 
current could force it on the wreck. The helm of the tug was there- 
fore hard-a-starboarded when they were in a position to the south- 
ward and eastward of Hallett's Point. Her stem was kept as close 
to the tide rip near the Hallett's Point shore as was safe and prac- 
dcable and every possible effort made to haul the tow quickly through 
the narrow channel. The strength of the current was too great, how- 
ever, for the success of this attempt and its force swung the tow 
nearly broadside against the Will and the Whitney as the head barge 
was about to pass the bow of the Will. The barge in the head tier, 
the Caducia, damaged the front end of the lighter and the Delhi, in the 
stern tier, came up against the sidc' of the Whitney and struck the 
Will at the stern, from the effect of which the latter capsized and 
dumped her load. It was about 3 minutes from the time the Whitney 
was first located until the collision occurred. 

It is provided: 

"That It shall not be lawful to tle up or anchor vessels or other craft In 
the navigable channels In such a manner as to prevent or obstruct the pas- 
sage of other vessels or craft. * • * " Act March 3, 1899, c. 425, § 15, 30 
Stat. 1152 (U. S. Comp. St. 1901, p. 3543). 

The permit, quoted in the answer, was granted in conformity with the 

authority vested in the Secretary of the Treasury (Commerce and La- 

bor) by Act May 16, 1888, c. 257, 25 Stat. 151 (U. S. Comp. St. 1901, p. 

3549). The Rules and Régulations issued under this authority provide : 

174 F.— 46 
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"(1)) 1^0 yessel shall anchor in any of the ehannels except In cases of great 
emergiency, aiid then as near the edge of the channel as possible, so as not to 
impede or Interfère wlth the free navigation of the Same, and ouly until such 
tline as they can procure assistance ; and no vessel shall anchor so as to ob- 
struot the approach to any pier or Impede the movement of any ferryboat." 
«* * • * *• * • « * * 

"(e) Permits niay be granted by, the superviser of anchorages to wrecklng 
plants to anchor in the channel for the purpose of recovering sunken prop- 
«rty, subject to bis supervision. Such wrecking plants must comply with ail 
the navigation laws in regard to lights, fog signais, etc., and in granting such 
permit the Government assumes no responslbllity." 

The Plate of the permitted anchorages grounds shows that there 
is none at the place of collision. 

The question of the effect of anchoring vessels under the foregoing 
acts was considered by Judge Brown in The Chauncey M. I>epew 
(D. C.) o9 Fed. 791, and he held that it is obligatory upon the owner 
to raise vessels and that a derrick engaged in raising a sunken vessel 
in the channel way of the East River, although. not unlawfuUy in her 
position, was not entitled to ail of the immunities of vessels anchored 
on anchorage grounds. He did not consider the effect of the later 
statute, supra, but no doubt where a permit is issued, a wrecking 
plant can lawfully occupy part of a channel. Following the Depew 
case, I recently held in The James McWilliams (C. C. A.) 172 Fed. 
919, affirmed on appeal, that a lawfully anchored derrick was en- 
titled to damages from a tug whose tow collided with it because of 
the lack of ordinary skill and care. 

It does not seem, however, that any presumption of f ault arises 
from a collision under the circumstances of a case of this kind. The 
Whitney was, in a sensé, authorized to occupy the channel but the 
mère fact of her being anchored or stranded in the channel did not 
-create any presumption against the Morse as a moving vessel, or to 
relieve the Whitney of any précaution to advise navigating vessels 
of her presèr.'ie in the channel. 

The libellant understood that it was under an obligation to warn 
navigating vessels of her situation and she sought to do so by giv- 
ing whistle signais but it appears that the signais were not given 
in time to be of any service because when they were sounded the 
Morse was already in a dangerous position and there was nothing 
she could do to extricate herself . No warnings reached the Morse un- 
til after she had rounded Negro Point and was in a position between 
it and Hallett's Point, entirely too late to be of any service to the 
Morse in avoiding the collision. 

The fact that the Morse was unable to navigate her tow through 
the channel in safety is not évidence of any want of care on her part. 
While the vicinity wàs navigated in safety by vessels and smaller 
tows, there, was nothing to show that any other tug, under similar 
conditions/ had succeeded in doing what she failed to accomplish. 

ït does not appear that any of the numerous charges of fault against 
the Morse hâve been sustained. That of want of lookout has been 
urged but when a lookout could hâve seen the obstruction, the Morse 
was already in a precarious position and the services of a most vigi- 
lant person acting in that capacity would not hâve been of any avail. 
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The charge that the Morse had "too large and unwieldy a tow" is 
true in a sensé but ail hawser towing is subject to that criticism and 
it is too late now to attempt to place a tug in fault upon such ground. 
The charge that she was "towing through the Gâte with too long a 
hawser" has not been proved. The testimony is uniform that the 
tow was made up in the customary manner. The charge that she 
was in fault in that she had "no compétent officers, properly acquaint- 
ed with the locality and the salvage opérations" is not established. 
The master was a man of long expérience and the mate was a licensed 
man, also of considérable practice in towing of this kind. They were 
not advised of the salvage opérations. The question of lookout has 
been mentioned above. As soon as the conformation of the land per- 
mitted a view of the Morse, she was seen by the master and the 
mate. This also disposes of the charge of "not seeing the Whîtney 
as soon as she should hâve been seen." The charge that the Morse 
was in fault in "not making sufficient allowance for the currents and 
set of the tide," in "not keeping her tow clear of the salvor's plan! in 
plain view" and in "not taking reasonable précautions to pass" hâve 
been disposed of above, as has the further charge of fault in "not slow- 
ing or stopping sooner so as to moderate the violence of the con- 
tact." It is obvions that in towing on a hawser in a strong current, 
running in the same direction in which a hawser tow is proceeding, 
stopping and reversing would be of no avail to avoid a collision or to 
mitigate its force. The Morse's best chance in the situation in which 
she found herself was to proceed as fast as possible to pull her tow 
away from the Whitney. 

The principal cause of the collision was the présence in the chan- 
nel of the navigating schooner. It has been strongly urged that she 
was not actually there and testimony on the part of those on the 
wreck and surrounding vessels that they did not see her has been 
cited to establish such fact, but it seems to me that it is amply proved 
that she was there and obstructed the channel the Morse desired to 
take. This was shown not only by the testimony of the navigators of 
the Morse but by several independent witnesses on the tow. It was 
testified that she was a schooner with two masts, painted a dark col- 
or; that she looked like a fishing built vessel but was not equipped 
with dories; that she was of American type but apparently hailed 
from Nova Scotia; that she was from 80 to 100 tons burden, deep 
loaded and was drawing from 13 to 17 feet; that her sails were 
on the starboard side and she was sailing through the Gâte, stem- 
ming the tide and making some leeway; that she was heading in a 
southeasterly direction and pointing right down the channel toward 
Negro Point; that her speed over the bottom was 3 or 4 miles, mak- 
ing good headway ; that she had ail of her lower sails and main gafï 
topsail set but had no fore topmast. Ail of thèse particulars were 
noted by the respondent's witnesses and there is nothing on the oth- 
er side except the négative testimony of its witnesses, who were not 
especially looking out for anything of the kind and the fact that 
they failed to observe her can bave little effect in view of the posi- 
tive statements of the respondent's witnesses. 
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The collision would doubtless hâve been avoided if the tow had 
been permitted to use the channel between the Whitney and Ward's 
Island but then that was blocked by the schooner, the collision, as it 
turned out, was unavoidable. 

The libel is dismissed. 



THE AMERICA. 
(District Court, S. D. New York. January 7, 1910.) 

SHIPPING (§ 132*) — INJUEY TO CABGO— SiNKINO OP VESSEL. 

Seaworthiness of a boat siiiking witliout apparent cause. Where It 
appeared that tlie boat was actually seaworthy, the presumption of un- 
seaworthiness from the slnking hckl to be overcome. 

[iEd. Note. — For other cases, see Shipping, Cent. DIg. § 484; Dec. Dig. 
§ 182.*] 

(SyJlabus ty the Judge.) 

In Admiràlty. Action by the Bush Terminal Company against the 
steam lightèr America for loss of cargo. Decree for libel. Dismissed. 

Kneeland &HarisQn, for .libellant. ,., . 

Foley, Martin & Nelson, . for claimant. , 

ADAMS, District Judge. The Bush Terminal Company daims in 
its libel that the steam lighter America was under charter to it on or 
about the Ist day of April, 1906, and while loaded with a cargo of 
coffee, staves, etc., which had been deliverçd to the libellant for car- 
nage, she sank at a pier to which she was moored by reason of unsea- 
worthiness. The owner of the coffee bas assigned its claim to the 
libellant, amounting to $2,415.26, and the libellant bas become liable on 
other cargo, to the extent of $1,203.53. 

The answer of the , claimant admits the charter, the sinking and loss 
or damage to cargo, and further allèges: 

"Eighth: That the sald steam lighter was under charter to the libellant 
herein, and that at the inception of the charter and delivery to the libellant 
and at ail of the times during continuance of the charter of the said vessel 
by the libellant, the saîd steam lighter 'America' was in every respect tight, 
staunch, strong and seaworthy, and properly manned and equipped, and said 
steam lighter was inspected and liept in good repair and condition at ail of 
the time during the continuance of said charter. 

That said vessel, on or about the 31st day of March, 1906, took on hoard a 
small cargo of staves and gênerai merchandlse, and proceeded to Pier 3, 
Bush's Stores, Brooklyn, New York, to discharge the same ; that by and un- 
der the order of an agent or servant of the libellant, the said siteam lighter 
was placed alongside of the north side of Pier 3 at Bush's Stores, and that 
thereupon the libellant, through its agents and servants started to unload the 
said vessel ; that the said vessel was properly moored, and at ail of the time 
that she lay at said pier was sufflciehtly manned by conijyetent men. 

That whlle lyiug alongside of said dock aforesald, and during the nlght of 
April 1, 1906, or in the early mornlnghours of April 2, 1906, the said lighter. 
sunk at the pier aforesald; that said sinking was not caused by any unsea- 
worthiness of said vessel, and that the cause of the sinking is unknown to the 
claimant. , ' : 

*For other cases see same topic & § numeer In Dec. & Am. Digs. 1D07 to date, & Rep'r Indexes 
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That the sald sinking was not caused by any fault, neglect or want of care 
on tlie part of the elalmant, or fault, neglect or want of care on the part of 
the master or the crew of the said steam lighter 'America.' " 

The testimony shows that the charter was a verbal one and under its 
terms the Bush Company was to hâve charge and ctistody of the boat 
at night and the owner, the Commercial Coal Company, was to pro- 
vide a crew of five men to navigate the boat in the day time. 

On the trial the libellant simply proved the sinking of the boat but 
gave no évidence as to the cause of the sinking. 

The claimant gave some évidence as to a scar on the starboard side 
of the boat tending to show, as it claimed, that the boat had rested 
on a sunken spile or other obstruction and had thus been caused to 
list taking in water which caused the sinking. There was however no 
évidence of the existence of such a spile and the fact that the boat had 
lain through several tides without injury, disposes of such claim. 

The case therefore may be regarded as one of unexplained sinking 
and it is to be determined whether the vessel is liable under the cir- 
cumstances of the case. Of course if properly attributable to some 
defect in the boat which caused the disaster, she is liable. 

It appears that the Coal Company heard that the Bush Company 
desired a boat of the character of this one and a représentative of 
the former saw an agent of the latter with respect to it. He asked if 
the Bush Company needed a steam lighter and was told that it did. 
The terms were discussed, the owner asking $1,800 per month, which 
the Bush Company declined to pay, but a charter was finally effected 
by which the price was to be $1,500 per month, the crew, to be fur- 
nished by the owner, to work 10 hours per day, and the Bush Com- 
pany to take charge at night and load and discharge her. The latter 
was to be responsible for her at night if permission were given to work 
her, the owner's crew of 5 men to be a day crew. The pay of a watch- 
man at night, if away from the Bush Company's wharves, was to be 
paid by it but it did not consider this necessary when at its own 
wharves. In order to work the boat night and day a double crew 
would be required. It was further agreed that the Bush Company 
should pay for the insurance premiums on the cargoes. The boat was 
then turned over to the Bush Company upon a trial of 30 days with 
the provision that if she proved satisfactory, she would be continued 
for 6 months or more. She was continued in service for the 6 months 
and was still in service when she sank a month or two thereafter. It 
was in considération of the réduction in the amount of the hire that 
the insurance was to be borne by the Bush Company. 

The relations of the parties as to responsibility for loss of cargo, as 
construed by them, was shown in a transaction where there was a loss 
amounting to $335, which the Bush Company at iîrst deducted from 
the hire due but subsequently acknowledged its liability and repaid the 
amount. 

It appears that at the time of the accident a large part of the crew 
had left the boat, and there remained no one on board tO give an ac- 
count of the sinking but that under the circumstances does not seem 
to impose any liability on the vessel. It was the duty of the Bush 
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Company to provide a watchman, if one were necessary. There was 
one ashofe at the place but he evidently did not consider it his duty to 
care for the boat. She was therefore practically unguarded. The ves- 
sel maintained fires on board so that the pumps and boilers could be 
used if desired but the contract did not require it to keep men on board 
to utilize the apparatus. 

Numerous witnesses testified that the vessel was seaworthy at the 
time of the loss, giving particulars. She was only about two years old 
at the time of her first charter and was a good strong boat. She had 
had a gênerai overhauling just before the charter. Presumably she 
was seaworthy and this presumption is sustained by crédible testimony 
that she was actually so. She was examined every month and found 
to be in, first class condition. The last examination was only three 
weeks before the sinking. She had been almost constantly employed 
in carrying cargoes for the Bush Company. It appears that shortly 
before the sinking she was not leaking. She carried about 200 tons 
and only had 40 or 50 tons aboard when she sank. She had been 
partly unloaded by the Bush Company the day before the sinking and 
was then and continued to be observed as being in good condition 
until the afternoon of that day, when she sank. 

Something was suggested about the condition of the check valve 
in the syphons and that the water might hâve entered the boat in that 
way but it appeared that it was at least a f oot above the water but even 
if the pipe were submerged, water could not get into the boat through 
it as there was a check valve to keep the water out and this valve was 
shown to be in good working order both before and after the sinking. 

The boat was pumped out at pier 3, where she sank, and then towed 
to Jersey City to discharge her cargo and was there found to be abso- 
lutely tight. She was examined especially for the purpose of ascer- 
taining the cause of the sinking but without resuit. Her condition 
even after what she had been through was good and what damage 
there was could be properly attributable to the effect of water while 
she was submerged. 

The libellant's case rests altogether upon the presumption that be- 
cause she sank without apparent cause she was necessarily unsea- 
wôrthy but it does not seem that such a presumption can be of any 
force in the face of the controlHng évidence that the boat was sea- 
worthy. 

In the case of Terry & Tench Company v. Merritt & Chapman D. 
& W. Co., I applied that doctrine to account for the sinking of a 
boat being towed in the Hudson River, saying, in opinion delivered 
from the bench (168 Fed. 533, 536, 93 C. C. A. 613, 616): 

"Stlil this boat sunk without any known cause and the only thing that the 
Court can do Is to resort to such presumption as the law affords to aid It in 
determining a cause fpr the accident. The law says If a boat sinks without 
apparent cause she is to be deemed unseaworthy and I feel forced to come to 
that conclusion in this cas.e, and I shall dlsmiss the libel on the grouud that 
the boat was unseaworthy." 

On the appeal, however, this décision was reversed. The court of 
appeals, in an opinion by Judge Noyés, saying (Id., 168 Fed. 534, 93 
C. C. A. 614) : 
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"The respondent dld show the clrcumstances of the accident, but offered no 
évidence to show the cause of the sinking of the vessel, and, to rebut the pre- 
sumption agalnst it, relied upon the presumption of unseaworthlness arislng 
from the sinking of the vessel without apparent cause. The presumption of 
uuseaworthiiiess generally arises In Insurance cases, where a vessel Is in the 
jiossession of the insured, and where means of knowledge concerning the con- 
dition of the vessel are available to hiin, rather than to the insurer. But 
where a vessel is in the exclusive possession of a charterer, means of knowl- 
edge are as readily available to him as to the owner, and we percelve no 
especial reason why there should be any presumption In the matter. We 
deem it unnecessary to décide this question, however, as we are of the opin- 
ion that, if the presumption of unseaworthlness exists in the case, the libel- 
lant rebutted it by Its proof concerning the condition of the vessel before and 
after the accident. In our opinion the respondent failed tosustain the bur- 
den of proof imposed upon it as a bailee in possession, and the decree was er- 
roneous." 

This authority seems to be conclusive of the présent case and while 
the cause of the sinking remains in doubt, in view of the évidence that 
the boat was actually seaworthy, the presumption must be disregarded. 

The Hbel is dismissed. 



TUE WM. H. TAYLOR. 

TITE P. R. R. NO. 32. 

(District Court, S. D. New York. January 5, 1910.) 

Collision (§ 79*)— Tuos and Tows— Signals. 

Collision between the tows of the Taylor and of the No. 32 in the Ar- 
thur Klll opposite Morse Creek. HelA that the No. 32 was solely in 
fault for failing to comply wlth an agreement to pass to the left. 

lEd. Note.— For other cases, see Collision, Cent Dig. §| 123, 139; Dec. 
Dlg. § 79.* 

Signals of meeting vessels, see note to The New York, 30 C. C. A. G30.] 
(Syllabus by the Court.) 

Libels by Isaac E. Ewing and by John Newman against thé steam 
tug William H. Taylor and steam tug P. R. R. No. 32. Libels against 
the Taylor dismissed, and decree rendered against the steam tug P. R. 
R. No. 32. 

James J. Macklin, for libellants. 

Carpenter, Park & Symmers, for the Taylor. 

Robinson, Biddle & Benedict, for the No. 32. 

ADAMS, District Judge. Thèse actions were brought by the own- 
ers of the canal boats Mary Ewing and Lillie & Nellie against the 
tug Wm. H. Taylor to recover for the damages, said to hâve been 
$800 in each case, suffered by reason of a collision in the Arthur 
Kill on the 9th day of June, 1908, between the said boats and the Tay- 
lor and her tovv of two loaded mud scows in the vicinity of Bay 
Way. The said boats were taken in tow by the No. 33 at the Pennsyl- 
vania Railroad stakes, New York Bay, bound for South Amboy, New 
Jersey. The tows were on hawsers, the boats in the No. 32's tow 

•For other cases see same toplc & § numberIii Dec. & Am. Dlgs. 1907 to (tSte, & Rep'r Indexe» 
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béirig light, liiade up in 3 tiers, the hawser tier consisting of 3 boats, 
the 2d tier of 3 boats and the 3d tier of 3 boats. The Ewing was the 
outer starboard beat in the 3d tier and the LilHe & Nellie was the 
outer starboard beat in the 3d tier. 

The Taylor's' tow consisted of 2 scows, laden with mud, eacli draw- 
ing about 14 îeet. The hawser from the tug was about 30 fathoms 
and the scows were close together, one behind the other. 

The Hbellants cliarged the Taylor with fault: (1) in not keeping 
a proper lookout, (3) in being on the wrong side of the channel, 
(3) in not slowing and stopping in time, (4) in proceeding too fast 
and (5) in net going doser to the New Jersey shore, after having 
selected that side. 

The Taylor brought in the No. 33 by pétition, alleging that the 
, tide was flood, running to the eastward ; that when approaching the 
Baltirnore & Ohio Railroad Bridge across the Kill, there was a dredge 
working in or near the South or Staten Island draw preventing the 
passage of vessels through that side of the draw, and coming through 
the northerly, or New Jersey side, was the No. 33 bound to the west- 
ward with a tow made up in the manner alleged; that the position 
of the dredge at the southerly side was well known to those nav- 
igating the No. 33 and it was not safe or practicable for the tows 
on account of the présence of the dredge and the set of the tide, 
for the tugs to pass port to port; that when the Taylor was about 
% of a mile away she gave a signal of 2 whistles to the No. 33 to 
whichthe No. 33 replied with a similar signal and the helm of the 
Taylor was put to starboard and she ran over with her tow to the 
northerly or New Jersey side of the channel as far as she could go ; 
that the No. 33 did not appear to change her course after the ex- 
change of the said signais but kept on and thereupon the Taylor 
gavé another signal of 3 and slowed down; that the No. 33 an- 
swered this signal but apparently did not comply therewith and go 
sufficiently to port and her tow was permitted to swing over to the 
northward so as to strike the first scow of the Taylor's tow, damag- 
ing two of the boats in the No. 33's tow. The Taylor then allèges 
that the No. 33 was in fault: (1) in not keeping a proper lookout 
and (8) in not keeping her tow sufficiently to the port. 

The No. 33 answered the pétition and after some admissions and 

déniais, stated : 

"Seventh; On the afternoon of Jvine 9, 1908, the tug 'P. R. R. No. 32' was 
profeediug In the Arthur Kill bound for South Amboy, with a tow of seven 
light boats, the boat 'Mary Ewing' being the starboard boat of the second tier 
of three boats, and the boat 'Lillie and Nellie' being the starboard boat of the 
thlrd tier of two boats. The tide was flood. A digger with a boat alongslde 
was anchored in front of the eastern draw of the Baltimore & Ohio bridge, 
near Ellzabethport. As the 'No. 32' was entering the western draw, the tug 
'Wm. H. Taylor,' which h ad been sighted coming up the Sound with two 
loaded scows in tow, blew a signal of two wUistles, which was answered by 
two whistles from the 'No. 32.' The 'No. 32' starboarded her helm and headed 
over to the Staten Islànd shore as close as possible without grounding. Aft- 
er passing through the draw the 'No. 32,' seeing that the 'Taylor' was coming 
on without altering her course, blew a signal of two whistles, which the 'Tay- 
lor' answered by two whistles. The 'No. 32' continued to head over toward 
the Staten Island shore as much as possible, but the 'Taylor' came on, heading 
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for the tow at full speed, and came Into collision with the 'Mary Bvving' and 
brousht her tow into collision with the said 'Mary Ewing' and the boat 'Lillle 
and Ncllle,' daniaging them. 

Eiglith: Sald collision and damage were not caused by or through any fault 
or négligence on the part of the sald steamtug 'P. R. R. No. 32,' or those In 
charge of and navigating her, but were caused wholly through the fault and 
négligence of the said steamtug 'Wm. H. Taylor' and those in charge of and 
navigating her in the foUowing among other respects: 1. In not keeping a 
proper lookout, properly stationed and attending to his duties as such. 2. 
In not slowing, stopping and baciving in time to avoid a collision. 3. In pro- 
oeeding at too high a rate of speed. 4. In not going doser to the New Jersey 
shore after baving selected that side. 5. In not keeping clear of the 'No. 32's' 
tow." 

The testimony, in substance, sustains the allégations of the Tay- 
lor's pétition. It appears there were 2 signais of 2 blasts each by the 
respective tugs and that the No. 33 did not conform thereto by 
keeping her tow on the agreed side but permitted it to be swung 
over into the waters which the Taylor and tow were entitled to. 
This no doubt was partly attributable to the south or south-east wind, 
of a velocity of 13 or 14 miles per hour, which prevailed, but that 
■Js something which the No. 32 should hâve considered when she 
agreed to the method of passing. If she could not manage her tow 
so as to comply with the course proposed by the Taylor, she should 
not hâve consented to it. She agreed that her tow should be kept 
on the Staten Island side of the channel and the Taylor was not in 
fault, in view of the signais, for assuming that the No. 32 could com- 
ply with her agreement. She navigated on the theory that the whis- 
tles constituted an agreement upon which she was entitled to rely. 
She did slow at about the time of the 2d exchange and navigated 
as far as possible to the New Jersey side of the channel but as it 
turned out could not keep clear of the No. 32's tow and the collision 
happened about opposite Morse Creek. 

The libel against the Taylor should be dismissed and the libel- 
lants allowed decrees against the No. 33, with orders of référence. 



BOUND V. SOUTH OAROLINA RY. CO. et al. 

Ex parte EVANS. 
(Circuit Court, D. South Carolina. May 11, 1894.) 

ReCEIVERS (§ 155*) — .TUDOMENT AOAINST ReCEIVER— INTEREST. 

Liabilities of a fédéral receiver operating a railroad for négligence of 
his agents in the course of the business are a part of the expenses of op- 
ération, and, wbere evidenced by judginent of a state court, the Question 
whether the judgment bears interest must be determined by the law of 
the State. 

FEd. Note. — For other cases, see Receivers, Cent. Dig. § 288 ; Dec. Dig. 
§ 155.*] 

In Equity. Suit by F. W. Bound against the South Carolina Rail- 
way Company. On pétition of H. S. Evans. Pétition allowed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Smythe & Lee, for petitioner. 
J. W. Barnwell, for réceiver. 

SIMONTON, Circuit Judge. The petitioner obtained a verdict 
against the réceiver in the court of common pleas for South CaroHna, 
sitting for Aiken county. He entered up judgment on the I5th Oc- 
tober, 1893, in the sum of $1,066. The cause of action was in tort for 
négligence of the agent of the réceiver. A motion was made for a 
new trial and refused. The cause went up to the Suprême Court of 
the State, which affirmed the judgment below, with $45 costs. The 
remittitur was sent down, but no further judgment was entered. He 
now files his pétition in this court, in the main cause praying payment 
of this judgment. 

No question is made as to the validity of this judgment or of its 
conclusive character as between the parties. The only question is as 
to a claim which the petitioner makes for interest thereon f rom the 
date of the entry thereof. 

At cotamon law judgments do not carry interest. Williamson v. 
Broughton, 4 McCord, 212; Thomas v. Wilson, 3 McCord, 166. In 
South Carolina interest was allowed upon judgments by Act Assem- 
bly 1815 (6 St. at Large, pp. 4 and 5), obtained on any cause of action 
bearing interest, and the provisions of the act are confined to such 
cases. But by the same session of the General Assembly another act 
was passed (6 St. at Large, p. 6), whereby it was provided that when 
there shall be an appeal from any final décision of any circuit court of 
law or eqùity in this state, and the final décision shall be against the 
appellant,, interest on the amount recovered shall be allowed from the 
day the verdict was given to the time when the appeal shall be dis- 
missed. This amount shall be indorsed on the exécution and coUected 
with the original debt. So although this verdict was in tort, and so 
did not of itself bear interest (Daub v. Martin, 2 Bay [S. C] 193), and 
as the cause of action was not interest bearing, the judgment could 
not carry interest (Trenholm v. Bumpfield, 3 Rich. Law [S. C] 376; 
St. Pauls Church v. Washington, 3 Rich. Law [S. C] 381; Bank v. 
Bowie, 3 Strob. [S. C] 443), yet the act of assembly as the resuit of 
the dismissed appeal makes the interest a necessary conséquence of and 
a part of the judgment, whether the cause of action carry interest or 
not (Kirk V. Richbourg, 2 Hill [S. C] 333). 

When this claim therefore comes into this court as fixed by the dé- 
cision of the court of last resort in South Carolina, it consists of the 
original judgment, with the interest thereon pending the appeal as a 
necessary part thereof. The learned counsel for the réceiver, denying 
interest on the daims, relies upon Thomas v. Western Car Co., 149 
U. S. 116, 13 Sup. Ct. 834, 37 L. Ed. 663, quoting and adopting the 
décisions in Williams v. American Bank, 4 Metc. (Mass.) 323, and 
Thomas v. Minot, 10 Gray (Mass.) 263. There can be no doubt that 
when there is a fund of an insolvent estate in the hands of the court, 
to be marshaled and distributed, and creditors corne in and prove their 
claims, interest is not allowed upon the claims proved as against the 
fund from the date at which they are established. And for two rea- 
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sons. One is that the delay, if any, in the settlement, is the act of the 
law, and interest therefore, cannot be awarded as damages. Perhaps 
another reason is that, the estate being insolvent, it is as broad as it is 
long to withhold the interest calculation on ail claims. This is the con- 
clusion reached from the cases quoted. But even in those cases, where 
one having an interest bearing demand proves it, he proves for the 
whole amount of principal and interest due at the time of the proof. 
And on this aggregate no further interest is allowed. But the présent 
case bears no analogy to that. The receiver of the railway company 
placed in charge of it conducted its business as a railroad exercising its 
franchises, and as such receiver he is liable for ail expenses incident to 
this business. Among thèse expenses, incident to the business, are 
claims arising against him for the négligent conduct of bis agents. 
Thèse expenses he pays out of the earnings of the road in his hands, 
and they must always be deducted before the net resuit of his opéra- 
tions can be ascertained. So far as his business as receiver in this re- 
spect is concerned, he is not insolvent. There are in his hands ample 
funds to meet his expenses in conducting his business, the first charge 
on the earnings. The judgment of a court of compétent jurisdiction, 
and the law which governed that court, and in this matter controls us, 
has fixed the amount of the claim, a privileged claim. And no occasion 
arises for marshaling claims of equal rank with it. The petitioner is 
entitled to interest on his verdict from the day it was rendered, Oc- 
tober 15, 1892, to the day the appeal thereupon was dismissed. and the 
■costs of the Suprême Court. 

Let an order be taken directing this payment. 



MEYER RUBBER CO. v. GEORGETOWN & W. H. CO. 

In re JONES. 

(Circuit Court, B. D. South Carolina. May 26, 1909.) 

1. Judgment (§ 828*) — Action Against Fédérai, Receiver in State Court 
— conclusivensss and operation dp judgment. 

Under Act March .3, 1887, c. 373, § 3, 24 Stat 554 (U. S. Comp. St. 1901, 
p. 5'82), whlch authorizes the suing of a fédéral receiver in respect of any 
act of his in carrying on the business without the previous leave of the 
court which appointed him, but such suit to be subject to the gênerai 
equlty Jurisdiction of said court, a judgment rendered against such a 
receiver by a state court in an action brought against him to recover 
damages for the death of an employé is conclusive on the fédéral court 
as to the existence and amount of the plaintiff's claim ; but the time and 
manner of its payment must be controlled by such court. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1504r-1509; 
Dec. Dig. § 828.* 

Conclusiveness as between fédéral and state courts, see notes to Kan- 
sas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & Flanters' 
Banli V. City of Memphis, 49 C. C. A. 4e>8.] 

'For other cases see same topic & § numbek in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Eeceivees (5 155*) — Expenses or Continuance of Business— Damages 

, FOB INJTJBT TO EMPLOYÉ. 

Damages for injuries to employés of a recelver of a railroad are a part 
of the operating expenses and sàould be paid as sucli from the eamings 
of the property. 

[Ed. Note. — For other cases, see Recelvers, Cent. Die. S 288; Dec. Dig. 
§155.*I- 

3. INTEBEST (§ 22*)— EiGHT TO INTEBEST. 

Under Civ. Code S. C. 1902, § 1660, ail money Jndgments of the courts 
of that State are entitled to draw Interest at 7 per cent. 

[Ed. Note. — ^For other cases, seç Interest, Cent. Dig. §§ 43-53 ; Dec. Dig. 
§ 22.*] 

In Equity. Suit by the Meyer Rubber Company against the Georg-e- 
town & Western Railroad Company. In the matter of the intervention 
of Leila A. Jones, as administratrix of the estate of James A. Jones, 
deceased. Claim of intervener agàinst receiver allowed. 

W. B. Gruber and Walter Hazard, for petitioner. 

Le Grand G. Walker, Henry E. Davis, and WiUcox & Willcox, for 
receiver. 

BRAWLEY, District Judge. This is a pétition of Leila A. Jones, as 
administratrix, setting up a judgment against the receiver, and pray- 
ing an order directing payment thereof, which pétition, on motion of 
the receiver, was referred to the standing master, D. B. Gilliland, with 
instructions to take the testimony on the issues raised and report the 
same to this court. Freeman S. Farr was appointed by this court in 
December, 1902, as receiver of the Georgetown & Western Railroad 
Company, and was authorized and directed to carry on the business of 
that Company. Said receiver died February 28, 1905, and P. A. Wil- 
cox was appointed as successor. Petitioner's intestate was in the em- 
ployment of the receiver as an engineer, and on December 3, 1904, 
while so engaged in operating one of the locomotives in hauling a log 
train, the engine was derailed, and the engineer was killed. Leila A. 
Jones, the petitioner, having been duly appointed as administratrix of 
the estatei of her husband, commenced on action February 2, 1906, 
against P. A. Wilcox, as receiver, in the court of common pleas for 
Georgetovvn county. The case was tried' at the June term of said court 
in 1906; the jury rendering a verdict in favor of the plaintiff for 
$7,500'. ' Motion for new trial was made, and, the same being over- 
ruled, an apipeal was taken to the Suprême Court of the state of South 
Carolina, which court subsequently rendered its judgment, dismissing 
the appeal, and affirming the judgment of the court below. 79 S. C. 
69, 60 S. E. 231. The pétition for rehearing was filed, which was re- 
fused, and the mandate of the Suprême Court was transmitted to the 
circuit court. 

The receiver contends that inasmuch as Act Cong. March 3, 1887, 
c. 373, •§ 3, 24 Stat. 554 (U. S. Comp. St. 1901, p. 582), which provides 
that any receiver appointed by any of the courts of the United States 
may be sued without previous leave of the court, contains a proviso 
that such suits shall be subject to the gênerai equity jurisdiction of 
the court in which such receiver was appointed, so far as the same 
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shall be necessary to the ends of justice, it is within the power of this 
court to review the judgment of the state court. If this pétition sought 
to deprive the receiver of the possession of the property, or attempted 
to subject any portion of it to a lien, the enforcement of which would 
hâve the effect to impair the value of it as a whole, there can be no 
doubt that it would be the right and duty of the court, under its gên- 
erai equity jurisdiction, to adjust the equities between ail persons hav- 
ing claims against the property, and to provide for a just distribution 
of the funds, according to the rights of the several parties interested 
in it ; but I am of opinion that the judgment of the state court is con- 
clusive. That court had jurisdiction of the parties and of the cause of 
action. The plaintiff had the right, under the act of Congress, to sue 
in that jurisdiction, and the leave of this court was not necessary. It 
is not a case of an issue out of chancery, where the chancellor directs 
an issue to be tried by a jury, where he is doubtful of the facts and 
wishes to inform his conscience. The finding of the jury in such a 
case is advisory only, and may be disregarded. Prior to the act of 
1887, a receiver could not be sued without leave of the court which 
appointed him ; but that act gave the right to sue the receiver in any 
court having jurisdiction of the subject-matter and of the parties. 

I must hold there fore that the judgment of the state court is con- 
clusive as to the existence and amount of the petitioner's claim. The 
time and manner of its payment must be controUed by the court ap- 
pointing the receiver. Central Trust Co. v. St. Louis, A. & T. R. R. 
Co. (C. C.) 41 Fed. 551; Dillingham v. Hawk, 60 Fed. 494, 9 C. C. 
A. 101, 23 L. R. A. 517. Damages to employés are a part of the op- 
erating expenses and should be paid as such. The report of the stand- 
ing master and the accounts of the receiver on file in this court satisfy 
me that he has received sufificient income from the opération of the 
road to pay this claim. 

In behalf of the receiver, it is contended that the petitioner is not 
entitled to interest upon her judgment, and reliance is had upon a dé- 
cision of Judge Simonton in Bound v. S. C. Railway Co. et al., 174 
Fed. 729. Any opinion of Judge Simonton would be justly entitled to 
and would hâve great weight with me, but his décision in that case 
seems to rest upon his construction of the act of 1815 (Act S. C. Dec. 
15 [6 St. at Large, pp. 4. and 5]), and the décision of the Suprême 
Court of South Carolina construing that act. It seems to me that, un- 
der section 1660 of the Civil Code of South Carolina of 1902, ail 
money decrees and judgments of courts are entitled to draw interest at 
the rate of 7 per cent. 

It is therefore ordered, adjudged, and decreed that P. A. Wilcox, 
as receiver, do pay to Leila A. Jones, as administratrix of the estate 
of James A. Jones, deceased, the sum of $7,986.33, with interest there- 
on at the rate of 7 per cent, per annum from February 5, 1907, to the 
date of such payment, and the further sum of $79.50, with interest 
thereon at the rate of 7 per cent, per annum from April 28, 1908, to 
date of payment; and that he do also pay the costs and necessary dis- 
bursements incurred in this proceeding, to be taxed by the clerk, said 
payments to be made within 30 days from the date of the filing of this 
order, of which written notice shall be given by the clerk. 
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MOTLET, GBBEN & 00. t. DETROIT STEEL & SPRING CO. et al 
(Carcult Court, S. D. New Tork. November 4, 1909.) 

1. DiSCOVKRT (I 86*) — ESAMINATIOH OT BOOKS AND PAPEKS BEFOEE TsIAL. 

Wliere, In a suit (or consplracy to deprive plalntlff of the benefit of a 
contract for the sale of défendant'» product, It was clalmed that the co- 
defendant was organlzed to prevent plalntlff's performance of the con- 
tract, that the officers were the same, and that they conspired to make 
the codefendant sales agent for défendant, glrlng to It the right prevl- 
onsly enjoyed by complainant, and to break complalnant's contract, com- 
plalnant was entftled before trial to. examine the minute books of stock- 
holders, dlrectors, and executive commlttee of the codefendant relatlng 
In any way to the purchase of defendant's plant and property, ail corre- 
spondence between the two companlés or offlcers thereof, relatlng to ail 
■dontracts between the companlés, or between them, or either of them, and 
others, relatlng to a transfer of defendant's business, or to the opération 
of its plant, to a specifled date, ail vouchers, checks, and book entries re- 
latlng to the alleged purchase, and ail books and papers showlng the to- 
tal sales of articles of the character specified In the contract sued on 
from defendant's old plant, but not the names of purehasers. 

[Ed. Note. — For other cases, see Dlscovery, Dec. Dig. $ 86.*] 

2. Dtscovirt (§ 104*)— Examinatiok of Books and Papebs Befobk Tbiait— 

Appointment op Masteb. 

To avoid controversy In an inspection of booka and papers before tri- 
al, a spécial master may be appolnted to see that the order Is fully and 
franUly eouiplied with, and that plalntlff does not Inspect anything not 
legitluiately necessary to enable It to prove the cause of action at the 
trial. 

[Ed. Note. — For other cases, see Dlscovery, Dec. Dig. { 104.*] 

Suit by Motley, Green & Co. against the Détroit Steel & Spring 
Company and others. Application by plaintifï for an inspection of 
defendant's books and papers before trial. Granted. 

See, also, 161 Fed. 389. 

Luce & Davis, for plaintifï. 

Joline, Larkin & Rathbone, for défendants. 

LACOMBE, Circuit Judge. If ail the books and papers of the Dé- 
troit Company are destroyed, the motion, so far as it is concerned, 
should be denied. But the affidavit of destruction should be more 
spécifie than the one now submitted. If such is not submitted on set- 
tlement of the order, the same relief will be given against both com- 
panlés. 

Plaintifï should be given inspection, etc., in advance of the trial, 
of the following books and papers of the Railway Steel Spring Com- 
pany: So much of the minute books of stockholders, directors, and 
executive committee (if any) as relate in any way to the alleged pur- 
chase of the plant and property of thç Détroit Company; ail corre- 
spondence between the two companies, or any officers thereof, relating 
thereto; ail contracts between said two companies alone, or between 
said two companies, or either of them, and others, relating to said 
transfer or purchase, or to the opération of the plant of the Détroit 
Company subséquent thereto down to November 18, 1902 ; ail youch- 

'for otber cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r lodexes 
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ers and checks and ail book entries relating to said alleged purchase. 
Also, covering the period from February 27, 1902, to November 18, 
1902, ail books and papers which will show the total sales of articles 
of the character specified in the contract sued on from the old plant 
of the Détroit Company, but not the names of the purchasers. 

To ayoid controversy during such inspection, etc., a spécial master 
will be appointed, who will see to it that the provisions of this order 
are fully and frankly complied with, and also that plaintiff does not 
get sight of anything not legitimately necessary to enable it to prove 
its case on the trial. 



In re NAJOUR. 
(Cîrailt Court, N. D. Georgla. DecemTier 1. lOOO.J 

ALIENS (§ Gl») — 'NATURiLIZATION— "FREE WHITE PeRSON." 

A Syrlan from Mt. I/ebanon, near Beirut, is a free white person, wîthin 
Bev. St. § 2169 (U. S. Comp. St. 1001, p. 1333), providins for the naturall- 
zatlon of free white persons of other countries as citizens of the United 
States ; such term being construed to refer to race rather than ta color, 
and to Include ail meinbers of the Caucasian race. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec 
Dig. § 61.*] 

Application for the naturalization of Costa George Najour. Granted. 
Willis M. Everett, for applicant. 
E. A. Angier, Asst. U. S. Dist. Atty. 

NEWMAN, District Judge. In admitting to naturalization the pe- 
titioner, Costa George Najour, I wish to say this : Although the term 
"free white person" is used in the statutes (Rev. St. § 2169 [U. S. 
Comp. St. 1901, p. 1333]), this expression, I think, refers to race, rath- 
er than to color, and fair or dark complexion should not be allowed to 
control, provided the person seeking naturalization comes within the 
classification of the white or Caucasian race, and I consider the Syrians 
as belonging to what we recognize, and what the world recognizes, as 
the white race. The applicant comes from Mt. Lebanon, near Beirut. 
He is not particularly dark, and has none of the characteristics or ap- 
pearance of the Mongolian race, but, so far as I can see and judge, has 
the appearance and characteristics of the 'Caucasian race. 

Quite a récent work, which I hâve bef ore me now, "The World's 
People," by Dr. A. H. Keane, classifies, without question or qualifi- 
cation in any way, Syrians as a part of the Caucasian or white race, 
and this they are, so far as my knowledge and information goes. Dr. 
Keane divides the world's people into four classes, the "Negro or black, 
in the Sudan, South Aftica, and Oceania (Australasia) ; Mongol or 
yellow, in Central, North, and East Asia; Amerinds (red or brown), in 
the New World ; and Caucasians (white and also dark), in North Afri- 
ca, Europe, Irania, India, Western Asia, and Polynesia." Discussing 
the varions nationalities and subdivisions of thèse four gênerai di- 

•For otlier cases »ee same tapie & i nvubeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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visions, he unhesitatingly places the Syrians in the Caucasian or wïiite 
division. 

The Assistant United States Attorney, representing the govem- 
ment, objecting to the naturaUzation of Najour, seems to attach some 
importance to the fact that the applicant was born within the domin- 
ions of Turkey, and was heretofore a subject of the Sultan of Turkey. 
I do not think this should eut any figure in the matter. If it did, the 
extension of the Turkish Empire over people unquestionably of the. 
white race would deprive them of the privilège of naturalization. 

In my opinion the applicant belongs to the white race within the 
meaning of the statute, and the other reqnisites existing after care- 
ful exïimination, he is clearly entitled to naturalization. 



HOLBROOK MFG: CO. et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. November 13, 1909.) 

Nos. 5,417-5,422. 

CusTOMS Dttties (§ .'^8*)— Classification— Olive Oïl. 

Certain olive oil found to be edible, and JieU, tlierefore. to be excluded 
from Tariff Act July 24, 1897. c. 11, § 2, Free List, par. 626, 30 Stat. 199 
(U. S. Comp. St. 1901, p. 1685), relating to olive oil "fit only" for manu- 
facturlng or mechanical ptirposes. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

On Applications for Review of Décisions by the Board of United 
States Gener.al Appraisers. 

Thèse cases are also entitled in the names of Swan & Finch Com- 
pany, Oil Seeds Company, A. Klipstein & Co., Welch, Holme & Clark 
Company, and Arnold, Hoffman & Co. The décision below (G. A. 
6,833; T. D. 29,388) affirmed the assessment of duty by the collector 
of customs at the port of New York. 

Brown & Gerry (James L.. Gerry, of counsel), for importers. 
D. Frank L,ioyd, Deputy Asst. Atty. Gen. (Charles Duane Baker, 
Sp. Atty., of counsel), for the United States. ■ 

PLATT, District Judge. The question of fact in this case is' simply 
and solely whether or not the. olive oils covered by the invoices here- 
in are fit or suitable for manufacturing or mechanical purposes and 
for no other (paragraph 626 of Free List, Act July 24, 1897, c. 11, § 
2, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1685]), as contended by the 
importers. The Board, upon conflicting testimony, bas found that 
they were ail edible oils (paragraph 40, same act). I do not think that 
the testimony so plainly points in the opposite direction that I am at 
liberty to décide the question of fact the other way, even if I f elt like 
doing so ; and after reading the testimony of Dr. Sharples and Dr. 
Fuller, witnesses for the importers, I am unwilling to say that I should 
do so if I could. 

Décision afiirmed. 

•For other cases see same topic & § numbse in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ASHBT T. CITY OF JUNBAU. 
(Circuit Court pf Appeals, Ninth Circuit. January 3, 1910.) 
No. 1,589. 
EîMiNENT Domain (§ 9*)— Condemnation of Land— Puepose— Stbeets— Stat- 

UTES— CON STEUCTIÔ N . 

Carter's Ann. Civ. Code Alaska, c. 22, § 204, subd. 3, provides for the 
exercise of the right of eminent domain for raising the banks of streams, 
removing obstructions theref rom, widening, deepening, or straîghtening 
their channels, anà for roads, streets, and alleys, and ail other public uses 
for the beneflt of any precinct, city, town, or other municipal division, 
whether Incorporated or unlncorporated, or the Inhabitants thereof, which 
may be authorlzed by Congress or any other législative authority of the 
district ; and Act Gong. April 28, 1904. c. 1778, § 4, 33 Stat. 531, conf ers the 
right of eminent domain on munlclpallties to provide for the location, con- 
struction, and maintenance of necessary streets, alleys, crossings, sldc- 
walks, sewers, and wharvee. Held, that the words "roads, streets, and 
alleys" were used Independently as wlthin the public uses speclfled whlch 
were made the subjects of condemnation without further législation of 
Congress; the words "whlch may be authorlzed by Congress or other 
législative authority of the district" belng construed to qualify and llmlt 
only the words "a:nd ail other public uses for the beneflt," etc., and uot to 
relate to "roads, streets, and alleys," or to the public uses enumerated, so 
that a city had power to condemn possessory rlghts in tlde lands for the 
widening of a street. 

[Ed. Note. — For other cases, see Eminent Domain, Dec. Dlg. S 9.*] 

Appeal f rom the District Court of the United States for Division 
No. 1 of the District of Alaska. 

Condemnation proceedings by the City of Juneau against Oscar 
Ashby. Judgment for plaintiff, and défendant appeals. Affirmed. 

Malony & Cobb, for appellant. 

L. P. Shackleford and Alfred Sutro, for appellee. 

E. M. Barnes, amicus curise. 

Before GILBERT and MORROW, Circuit Judges, and HUNT,' 
District Judge. 

HUNT, District Judge. The city of Juneau, appellee, brought this 
action against Oscar Ashby, appellant, to condemn a property right 
in and to certain tide lands possessed and occupied by Ashby. The 
city wished to widen a public street, and to do so it became necessary 
to hâve a right of way over a portion of certain tide lands held, 
claimed, and occupied by Ashby, so far as such lands abutted upon 
and extended into the proposed street. Prior to instituting proceed- 
ings in condemnation the city council passed an ordinance providing 
for the establishing, opening, and widening of the street, and set forth 
therein the necessity of opening the same to accommodate traffîc. 

Ashby demurred to the complaint upon the grounds, among others, 
that the city council had no authority to enact the ordinance referred 
to, that there was no power in the city to condemn tide lands for street 
nurposes, that it did not appear that any necessity existed for widening 
the street, and that the proposed use was not authorized by law. The 

•For otb«r cases see same toplc & i nvmbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Index» 
174 F.— 47 
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demurrer was overruled. . Asbfcy answered, and, after denying the 
passage of the ordinance refèrrèd to, admitted possession and owner- 
ship of tKéiprethises déscribed in the GOmplaîrit, but dehied that the 
same, or any part thereof, projected into the street as laid eut or es- 
tablished, denied the necessity for opening the street to a width fixed 
by the city ordinance, and deiiied necessity for condémnation. He 
then setjiorth that the street was laid out and established in 1893, 
under ithei.laws governing the entry of town sites in Alaska, and that, 
as laid GWt, it did not indude any portion of his (Ashby's) premises, 
that the street was of ample width to accommodate the public, and that 
it was ùnnecessàry to take part of his premises. 

Thçee affirmative défenses were denied by replication.; The court 
heârd évidence, ànd made its findings and conclusions in favor of the 
city, Thèreafter a judgrtient otorder bf condemnàtioh was made. 
Ashby is now before this court, . asking a reversai of the order of the 
lower tribunal upon the ground (1) that the city of Juneau had no 
power to condemn his property for street purposes, ànd (3) that the 
évidence shows that there was tio necessity for the taking. 
, In Alaska the right of eminent domain may be exercised in behalf 
of a public use as defined in section 204, c. 22, "Eminent Domain," 
Garter's Ann. Civ. Code Alaska, subdivision 3 Of which. reads as fol- 
lows: 

"(3) Public buildings and grounds for the use of any precinct, city, town, 
rfllag?, sçhool district, or other municipal division, wliether incorpprated or 
uHincorporated ; canals, aqueducts, flumes, ditches, or pipes conductlng water, 
beat, or gas for the use of the inhabitants of any precinct, city, town, or other' 
munidipal division, whether Incorporated or unincorporatéd ; ralsing the banks 
of streams, removing obstructions therefrom, and widening, deepening or 
straightening their channels; roads, streets, and alleys, and^ ail other public 
uses for the benefit of any precinct, city, town, or other municipal division, 
whether incorporated or unincorporatéd or the inhabitants thereof, which may 
be authorized by Congress or other législative authorlty of the district." 

We thiric that the words "roads, streets and alleys" are used inde- 
pendently as within the public uses defined by the statute, and relate tô 
properties clearly made the subjects of condémnation without further 
législation of Congress. The words. "which may be authorized by 
Congress or other législative authority of the district" qualify and 
limit the words "and ail other public uses for the benefit," etc., but do 
not relate to roads, streets, and alleys, or the public uses just before 
specified and enumerated. 

, We are also of the opinion that the right of the municipality to pro- 
ceed in eminent domain is conferred, when we consider the statute 
just quoted in connection with the express grant of power to munici- 
palities to provide for the location, construction, and maintenance of 
the necessary streets, alleys, crossings, sidewalks, sewers, and wharves, 
given in section 4 of the act of Congress amending and codifying the 
laws relating to municipal corporations in Alaska. Act Cong. April 
2i8, 1904, c. 1778, 33 Stat. 531. The power to locate and construct a 
street can only be exercised by a municipality, and can only be made, 
effective by invoking the power of eminent domain as given by the 
statutes hereinbefore cited. City of Helena v. Harvey, 6 Mont. 114, 
9 Pac. 903. 
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Examination of the évidence discloses that the court was fully justi- 
fied in finding that a necessity existed for the taking of the property 
sought to be acquired. 

In a brief filed by counsel, as amicus curise, it is urged that no 
cause of action is stated in the complaint, because the city is seek- 
ing to condemn the shores of a channel, a navigable arm of the Pacific 
Océan, and below the line of ordinary high tide. This point has no 
force, though, for the complaint allèges that the property sought to be 
taken is claimed and occupied by Ashby under a possessory right, 
v^fhich, under subdivision 3, p. 395, Carter's Codes of Alaska, is one 
of the estâtes and rights in lands subject to be taken. It is this pos- 
sessory right, whatsoever value it may hâve, that the city may con- 
demn. 

Thèse views lead to the conclusion that the order of condenination 
must be affirmed. So ordered. 



CITY OF OWBXSBORO V. OTJMBERLAND TELEPHONE & TELE- 

GRAPH CO. 

(Circuit Court of Appeals, Sixth Circuit, December 14, 1909.) 

No. 1,942. 

1. COUETS (§ 407*)— FEDERAL COUBTS— ClECUIT CoTTBTS OF APPEAL— PrOCEDUBE 

ON Appeal feom Obdeb Granting Injunction. 

On an appeal to tlie Circuit Court of Appeals from an Interlocutory 
order granting a prelimlnary injunctlon, tlie court wlll not ordinarily go 
Into the merits of the case further than neeessary to détermine whether 
the court below had jurisdietlon, and, if so, whether it exceeded a reason- 
able discrétion in making the order, although If the record plainly exhlbits 
the whole case, and the court Is able wlthout injustice to flually détermine 
the entire merits of the case, it may do so. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 5 407.*] 

2. Courts (§ 282*)— Jubisdiction of Fedebal Courts— Fedebal Question. 

Under the fédéral Constitution, a municipal corporation, although hav- 
ing power to regulate the rates to be charged by a téléphone company, 
may not reduce such rates below a rate whleh wlll pay operating expenses, 
malntaln the plant, and pay a falr return on the capital actually invested, 
and a bill to restraln the enforcement of a rate alleged to be conflscatory 
présents a fédéral question and Is within the Jurisdictlon of a fédéral 
court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 820-824 ; Dec. Dig. 
§ 282.* 

Jurisdictlon in cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308 ; Montana Ore-Pureh. Co. v. Boston & M. C. C. & 
S. Min. Co., 35 O. C. A. 7.] 

3. Municipal Cobpobations (§§ 680, 681*) — Constitutional Law (| 134*) — 

Régulation of Stbeets— Power to Grant Rights to Téléphone Com- 
pany— "Regulate"— "Contbol." 

Under the law of Kentucky (Acts 1881-82, p. 817, c. 461), whlch holds 
that the use of a street by a téléphone company is for a public and not 
a private purpose, gênerai iwwer expressly given to a city by a spécial 
charter to "regulate" the streets, alleys, etc., imports power to eontrol 
thelr use, the word "regulate" being a word of wider import than "con- 

•For other oaseB see same toplo & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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trol," and authorizes the clty to grant the right to a téléphone compaiiy 
to erect and maintain its pôles in the streets, and such a grant in tlie 
nature et a contract, made before the adoption of the state Constitution 
of 1891, under which the company proceeded to build and operate its Unes 
and exchange at a large expense, is not alïected by such Constitution un- 
der the proviso of section 163. 

[Ed. Note. — ï''or other cases, see Municipal Corporations, Cent. Dig. § 
1463; Dec. Dig. §§ 680, 681;* Constitutional Law, Cent. Dig. § 344; Dec. 
Dig. § 134.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6041-6047; 
vol. 8, p. 7782 ; vol. 2, pp. 1549-1552 ; vol. 8, p. 7617. 

Eights of telegraph and téléphone companies to use of streets, see note 
to Southern Bell Tel. & Tel. Oo. v. City of Richmond, 44 C. O. A. 155.] 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

Suit in equity by the Cumberland Téléphone & Telegraph Company 
against the City of Owensboro. Défendant appeals from an order 
granting a preliminary injunction. Aiïîrmed. 

The following is the opinion of Evans, District Judge : 

The complainant was incorporated In 1883 under the laws of Kentucky, and 
by its charter was authorlzed to carry on a téléphone business. It bas estab- 
lished a System which extends over several states, including Kentucky. In the 
latter It has its principal place of business, and, besides those in Louisville 
and other places, it has an exchange in Owensboro. Radiating therefrom it 
has Unes in many directions which reach nearby towns, as well as those in 
other States, and by which each of its patrons in Owensboro and others there 
who désire to use its Unes can reach any one of its 160,000 subscribers. On 
December 4, 1889, the common council of Owensboro, the législative body of 
the clty, enacted an ordinance as follows: 

"The following ordinance, after being twice read, was enacted by the fol- 
lowing vote, to wit: Ayes, Mes. Borer, Brotherton, Vargeson, Cullon, Higdon, 
Decker, noés, none, viz. : 

"Be it ordained by thé mayor and common council of Owensboro, Ky.: 

"That the Cumberland Téléphone Company, its suecessors and assigns, is 
authorlzed and hereby granted the right to erect and maintain upon the public 
streets and alleys of said city any number of téléphone pôles of proper slze, 
straight and shaved smooth, set plumb and set erect, and any number of wires 
thereon with the right to connéct such wires wlth the building when télé- 
phone stations are established, provided that such pôles shall be located and 
kept so as net to interfère with the travel upon said streets or alleys or the 
substantial use thereof by the Inhabltants of said city. 

"Sec. 2. That the said Cumberland Téléphone Company shall erect only one 
Une of pôles on a street, except for the length of one block upon the street up- 
on which the exchange building may be locàted, and where the wires of said 
Company enter such exchange building, the said company shall hâve the right 
to erect and maintain its pôles on both sides of such street and the lowest 
wire of said téléphone company shall not be less than twenty-five feet from 
the ground, except where such wires enter the exchange building or téléphone 
stations. 

"Nothlng In thls ordinance contained shall be construed as an exclusive right 
to said company to erect and maintain said pôles upon the streets and alleys 
of said city, and no obstruction shall be placed by said company to the érec- 
tion and maintenance of pôles by any other person or company. Such com- 
pany shall enjoy such rlghts in common with ail other persons or companies 
to whom said clty may see proper to extend the same right. 

"See. 3. The said téléphone company shall repair ail streets and alleys It 
may enter upon and use for the purpose hereln provided, which by the acts of 

"For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said Company or persons In its employ shall hâve become Injured or damagetl 
or been made unsafe. AU proper précautions and safeguards shall be used 
to prevent such use from becoming either injurious or annoying to the Inhablt- 
ants of said clty, and should any damage or Injury resuit to any person or 
property by reason of tlie érection and maintenance of such pôles, or the 
failure to keep the streets and alleys in repair as herein required, and said 
city shall be held liable by reason thereof, such company shall pay ail dam- 
ages and costs resultlug therefrom to the parties injured, or to the clty, if 
paid by her. 

"Sec. 4. The rights and privilèges herein granted to said téléphone com- 
pany are upon the terms aud conditions foUowing, viz.: That said company 
shall fumish free of charge one téléphone for each engine or hose house, now 
erected or which may hereafter be ereeted by said city, one for police head- 
quarters and one for the mayor's office, making at this time only tvvo such 
téléphones to be furuished by said company for the use of the city, shall be 
kept in good order for constant use by said company. Said company shall 
also allow the city the exclusive use of two feet of one arm on each pôle for 
its flre alarm telegraph. The fire alarm telegraph pôles of the city may be 
used by said company for its wires, provided such wires be kept two feet from 
the said fire alarm telegraph wires, and such pôles used by said téléphone 
company shall be replaced by it when needed. 

"Sec. 5. AU pôles of said téléphone company shall be set close to the inner 
side of the sidewalk curbing. 

"Sec. 6. This ordinance may be altered or amended as the necessities of 
the city may demand. 

"This ordinance sliall be in force from and after its passage." 

The complainant promptly constructed its exchange and put up its wires In 
the city at great expense, and bas for nearly 20 years maintained and operated 
Its business In Ovveuslwro. The city placed its fire alarm wires on complain- 
ant's pôles, and the complainant installed téléphones In the various city of- 
fices, as provided for in the ordinance, and the situation has remained thus 
for many years. In August, 1008, the common council of Owensboro, wlth 
the approval of the mayor; enacted another ordinance in the foUowing lan- 
guage: 

"An ordinance regulating the charges for téléphone service In the city of 
Owensboro: 

"Whereas, there has been irregularltles In charges made by corporations or 
companles fumishing téléphone service in the city of Owensboro, by which per- 
sons are often charged higher priées than others for the same service, and 
in the same loeality ; and, whereas. such priées are often exorbitant or unrea- 
sonable: Now, therefore, In order to regulate the same by establishing a 
uniform System of reasonable charge for said service, be it ordained by the 
common council of the city of Owensboro: 

"Section 1. That ail companles, corporations, firms, or individuals, wlio are 
now operating, conductlng and malntaining a téléphone System In the city of 
Owenstioro, and ail companles, corporations, firms or individuals who shall 
hereafter maintain, operate or eonduct a téléphone System or service in the 
city of Owensboro, shall regulate the priées or charge for such service as here- 
Inafter provided. 

"Sec. 2. For each téléphone in a business house or office, the charge or 
priée shall not exceed two doUars and flfty cents (.$2.50) per month, or at the 
rate of thirty ($30.00) doUars per year ; for each téléphone In a résidence, the 
charge or price therefor shall not exceed one dollar and fifty cents ($1.50) per 
month, or at the rate of eighteen dollars ($18.00) per year; for extension desk 
téléphone, the price or charge therefor shall not exceed one dollar ($1.00) per 
month, or at the rate of twelve dollars ($12.00) per year. In addition to the 
régula r priées herein before specifled. 

"Sec. à. It shall be unlawful for any corporation, company, firm or indlvid- 
ual, furnishing téléphone service within the city of Owensboro, to charge 
therefor an amount exceeding that fixed In this ordinance, and any violation 
hereof shall be punished by a fine of not less than ten dollars ($10.00), nor 
more than one hundred dollars ($100.00) ; and each charge In exeess of the 
amount so flxed shall constitute a separate offense. 
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"Sec^ 4. Ail ordinances or parts of ordinances in eonflict herewlth are here- 
by repealed. ■ 

"Sec. 5. This ordlnance shall take efifect from and aftér Its passage." 

The opération of this ordlnance was suspended from time to tlme until 
Jauuary 1, 1909, when it became effective 

By Its bill the complalnant Insists that the rates thus fixed and provided 
for by the clty are unjust, and that their enforcement would confiscate its 
property in Owensboro for the use of the people of that city and wonld require 
the complalnant to operate its Unes and use Its property in Owensboro for 
the beneflt of the local public and not to any great extent for the beneflt or 
profit of complalnant or itS'Stockholders, who expended the money necessary 
to ereet. install, and operate téléphone fadlitles there, ail in violation of com- 
plainant's rights under the Constitution of the United States. 

The complalnant, upon the showlng made by the blll, asked, and the court 
granted, a temporary restralnlng order forbldding the carrying into effect of 
the ordinanee péndlng the hearlng and détermination of complainant's mo- 
tion then made for an Injunction pendente lite. The questions arislng upon this 
motion were ably argued, as was, at the same tlme, the questions arislng upon 
the demurrer of the défendant to the blll of complalnt. The demurrer was 
based upon two grounds: First, that the blll was multifarlous ; and, second, 
that there was no equlty In the blll. Some days ago the court sustalned the 
dëtaurrer upon the groùnd that the blll was multlfarious, and gave the com- 
plalnant leave to amend it, if so deslring, by electlng which of the several 
causes of action covered by the blll complalnant would prosecute in this suit, 
and by an amendment it elected to proceed upon its cause of action arislng 
upon the ordlnance we hâve copied, and thereupon so much of the blll as 
sought relief agalnst another ordlnance referred to therein, relatlng to the 
removal of complainant's pôles from the streets OU Owensboro, was stricken 
out. The ground of demurrer to the blll as it now stands is want of equity, 
and wlthout discusslug the matter in détail the court contents Itself wlth 
saying that, if the averments of the blll are true, there is. In the opinion of the 
court, equity therein, and the demurrer wlll be overruled. 

Whether the injunction pendente lite should be granted will dépend upon 
whether the rates of charges established by the ordlnance are shown in this 
hearing to be "plalnly unreasonable to the extent that thelr enforcement would 
be équivalent to the taking of property for public use without sueh compensa- 
tion as under the clrcumstances is just to the owner and the public." We 
hâve quoted the language of Mr. Justice Peckham in the opinion of the Su- 
prême Court In Wlllcox v. Consolidated Gaa Co. (dellvered January 4, 1009) 
212 U. S. 19, 29 Sup. Ct. 192, 5S L. Ed. 382, as It authoritatlvely and clearly 
States the rule to be applied In this case. 

As one factor In the problem, we ascertain and détermine that the com- 
plalnant is entitled to eam for its stockholders as much as 6 per cent, per 
annum net upon the falr value of its plant or upon the money aetually In- 
vested therein at Owensboro, af ter taking Into account the operatlng expenses 
and the varions other items held In the case referred to to be appropriate in 
maklng the calculatlon. 

At the hearing the swom blll of complalnt, read as an affldavit, was ail the 
testimony ofCered by the complalnant, and the défendant ofïered no testlmony 
In contradiction of Its statements. This omission is slgniflcant of defendant's 
IhablIIty to make a contrary showlng, as it had ample tlme for préparation. 
Among the statements of the blll were the following: 

"That on July 1, 1908, and likewlse at the présent tlme, your orator has 
expended largely in excess of $100,000.00 in the construction of said exchange, 
and your orator charges that It could not be reprodueéd for a less amount at 
the présent tlme, and that' it has been built economieally, prudently, and 
sklIlfuUy. 

"Tour orator charges that Its opérations in the city of Owensboro hâve al- 
most from the beginning been dlsastrous, so that it has not in the aggregate 
earned as much as 1 per cent, upon the actnal cost of its property in said clty, 
nor has It during any one year sinee it has been operatlng said plant earned 
as much as 5 per cent, net upon the actual cost or value of its said plant. 
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"Duiiiig tUe past year, to wit, 1008, It recelved the followiiig revenue: 

Exehanse service $25,990 50 

Proportion of tolls earued by excUange l,¥>-\ 26 

Messenger 2;î.t 20 

Miseellaiieous 22 8.) 

List ads 273 75 

$27,025 50 

— -nnfl dnrîng the same year It pald ont in expansés tlie foilcwing: 

Utsueial: Salaries and wages ? 81.ô 39 

Rent, liglit and lieat 40 14 

Traveling 14l5 84 

Postiige, ptg. and sta 6 80 

I.egal l,0">O 70 

Uncolle<tible 108 92 

lucideutal 213 44 

$ 3,704 06 

Operatlng: Salaries and wagons $ 8,238 CS 

Rent llglit and lient 07165 

Postage, ptg. and sta 304 80 

Directory :vj ÎX) 

Advertising and eanvassing 24ô 90 

Messenger expeuse 202 85 

Incideutal 31184 

$10,388 67 

Maintenance: Salaries and wages $ 4,905 33 

Rent, Ltght and beat 390 83 

Material 943 88 

Traveling 1,335 fA 

Incidental 7iX> 66 

Damage and compensation 60 63 

$ 8,516 90 

Instrument rental $1,225 83 

Insurance 201 10 

Taxes 1,617 16 

Total $24,487 89 

"Tonr orator further states tliat the foregoing is the exact amount of money 
received from the opération of said exrhîuige and the exact araount of money 
paid eut by it In expenses in conductlng said exchange; and notbing what- 
ever is allowed theveiu for dépréciation of Its property, which yonr orator 
charges should be 7V2 per cent, upon the actnal cost of the property, less 
whatever anionnt was used durlng the year in reconstmcting any part of the 
plant. Fi'om which it aijpenrs that yonr orator bas a balance of $3,437.07 of 
revenue above the actual amount paid ont by it, and if a tair araount for dé- 
préciation be added to the expenses, it wiU more than consume this balance of 
revenue. So that your orator charges, and it 1b a faet, that your orator. on 
its présent scbedule of rates, Is unable to eam any return whatever upon the 
actiuil cost of its plant in the city of Oweneboro, Ky." 

We flnd that the actual cost of the complainant's plant In Owensboro ex- 
ceeded $100,000, but, as the bill does not Indlcate the amount of such excess, 
we tiud the présent reasonable value of the plant to be at least $100,000. Up- 
on this sum per cent, of course, would be $6,000, and we think plainlifï 
would be entitled. if it can do so, to earn that much per annum for its stoctL- 
holders over and above expenses of opération, or, at ail events, it should not be 
preveuted ïroui doing so by the imposition by the city of rates which would 
make it iuipossible. lustead of aporoximately 6 per cent., its earnlugs hâve 
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always been much less. and during the entlre year 1908 its earnlngs at Owens- 
boro were only $3,437.67, or a trifle over 3.4 per cent, (instead of 6 per cent) 
on $100,000, and this wlthout taking into account anything for the constantly 
oceurring. dépréciation. Thls resuit was achieved when the local rates charged 
varled from $3.75 to $2.!30 per month for business téléphones, and from $2 to 
$1.50 per month for résidence telephbnes ; In each respect the différent rate 
belug dépendent upon the charaeter of equipment and service desired by the 
patrons. Upon thelr face thèse rates appear low, but, as we hâve seen, the 
ordinance provided that the local téléphone rate for a business house or of- 
fice should not exceed $2.50 per month, and that the rate for a téléphone in a 
résidence should not exceed $1.50 per month, and It Is manlfest that those 
rates would be lower by about one-thlrd than those of eomplainant, and 
equally clear upon ail reasonable hypothèses that the complainant's net eain- 
ings would be lessened in about the same ratio, which would reduce com- 
plalnant's net annual eamings to aboutt 2% per cent, upon $100,000, and this, 
manifestly, Is not "a falr return upon the reasonable value of the property at 
the time It is being used by the public," to quote further from the opinion 
of the Suprême Court. This does not seem to be a problematlcal or spéculative 
resuit, but one whIch, under the opération of normal conditions, would be in- 
évitable. Under such a state of case we do not suppose that It would be just 
or équitable to require that the matter should be flrst tested by putting the 
lower rates Into opération for the purpose of aseertalning a resuit by actual 
triai. The only resuit of such a course would obviously be to Inflict an Ir- 
réparable injury upon the eomplainant, for certainly, when the experlment 
only made clearer what was already sufflclently clear, the loss would fall al- 
together upon the eomplainant, and could not be recouped from its patrons, 
as it could not hope to collect a higher rate for the tIme consumed in the trial 
of tlie ordinance rates. If the net earnlngs of the eomplainant under its ovvn 
rates had been shown to be approxlmately but nevertheless below 6 per cent, 
per annum, it would hâve been our duty to refuse an injunction until the ordi- 
nance rates had been tried for a reasonable period; but the case as presented 
is toq plain to make that course neeessary or even proper. Upon the whole, 
we tSlnk It entirely clear from complainant's showlng that the rates fixed by 
the législative body of Owensboro are conflseatory, and do not permit a "fair 
return" upon complainant's investment, nor upon the reasonable value of Its 
property now in use for this public utillty. 

It was argued that the eomplainant had not In any way acquired a fran- 
chise from the clty, as required by section 163 of the Constitution of Kentucky. 
However important or difflcult the questions growlng out of that provision 
might be, we do not see how they arlse or are presented upon the bill as 
amended, which does not refer to It. As we bave seen, the eomplainant was 
brganized under the laws of Kentucky, and authorized to do a téléphone busi- 
ness In this State. The common eouncil of Owensboro, having control of the 
streets, passed. In 1889, the ordinance we bave copled, giving the téléphone 
Company the rights therein set forth under which to construct and Install at 
Its own expense a most important publie utillty. Thèse rights, after large ex- 
penditures upon the faith of the ordinance, hâve been exercised, and the eity 
has used the wires for Its fire alarm, and bas been supplled with free télé- 
phones in Its public offices for nearly 20 years, and we will présume, for the 
purpose of this motion, that there was granted therefor a sufficient llcense 
and franchise, as nothing Is shown by the record to the contrary, and in the 
détermination of the pending motion we wlU lay entirely to one side ail ques- 
tions which may be supposed'to arlse under section 163 of the state Constitu- 
tion. Especially must this resuit follow at this hearing because we cannot 
find that any question upon section 163 of the state Constitution and Its re- 
qulrements is raised by any averment of the bill as amended. It seems to 
the court that in more than one respect the demurrer introduces a statement 
of fact nôt found in the bill of complaint. It is therefore, to that extent, a 
speaklng demurrer, and is eondemned allke by text-writers like Daniell and 
Story and by the courts. Stewart v. Masterson, 131 U. S. 158, 9 Sup. Ct. 682, 
33 L. Ed. 114. Such matters can be properly presented only by plea or answer. 

We may sum the matter up by adding that, on the day the case of WUlcox 
V. Consolidated Gas Co. was decided, the Suprême Court also decided the case 
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of Mayor, etc., of Knoxville v. Knoxvllle Water Co., 212 U. S. 1, 29 Sup. Ct. 
148, 53 L. Ed. 371. The opinions in tlie two cases clearly liold: First, that 
where ttiere is any doubt as to wiiettier the rates flxed by législation are con- 
iiscatory an injunetion stiould net be granted ; second, that unless the previous 
history of the company's opérations satisfactorily shows that the new rates 
will inevitably be eonflscatory, they ought to be put into opération and given 
a f air trial before condemnlng them ; though, third, this Is net necessary nor 
proper where the facts are such as to show clearly that the new rates must 
inevitably be eonflscatory as giving no chance for obtaining a fair retum upon 
the value of the investment at the time the new rates shall be put into efîect. 

Whatever may be shown when the issues in this case shall hâve been made 
up and the facts fully developed from the standpoint of both sides to the 
controversy we eannot, of course, say ; but the uncontradicted facts hère are: 
That in nearly 20 years' expérience the company's rates hâve yielded small 
but varying profits ; that last year (whieh, we think, may fairly be regarded 
as typlcal) they yielded only 3.4 per cent, net ; and that the réduction, which 
would obviously leave the rates at only two-thirds of what they previously 
were, could not produce a net revenue of anything approximating 6 per cent, 
per annum. 

As the présent motion is for a temporary injonction only to operate pend- 
Ing a full investigation, we think, prima facie, that the case is sufflciently 
made out to entitle the complainant to that much relief. 

Another observation may probably not be inapprojyriate. Contentions over 
téléphone rates corne up after the expenditure of large sums of money by those 
who install the System while inducements for such expenditures are held out. 
That System increases its usefulness to the public in proportion to the in- 
crease in the number of subscribers whom it serves. The greater the number 
of the latter, the greater the chance that contentions will come up — there 
being then a greater variety of people to make eomplaints — and the more 
accustomed they beeome to the use of this modem but necessary public utility, 
the more pressing appears to be the demand for cheapiiess, with some tendeucy 
also to forget that those who had put up the money and pioneered the ven- 
ture are entitled at least to a fair return upon the sums invested. The courts 
should not overlook the latter aspect of the case, while always aiding munic- 
ipalities in their efforts to prevent extortionate or unreasonable rates or other 
abuses by téléphone companies. Furthermore, if the complainant be refused 
an injunetion pendente lite, It eannot take an appeal from tliat refusai, while 
the défendant may at once appeal if the motion for the injunetion Is sus- 
tained. Ail thèse matters hâve been taken Into considération as possibly en- 
titled to exert some influence upon the court In the exercise of any discrétion 
It may hâve In respect to granting or refusing an injunetion at the outset of 
the litigation. 

Upon the ground that the action of the city of Owensboro would obviously 
he eonflscatory in its effects, the motion for an Injunetion pendente lite is sus- 
tained. 

R. W. Slack, City Atty., and George W. Jolly, for appellent. 
Wm. L. Granbery and Fairleigh, Straus & Fairleigh, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This is an appeal from an interlocutory 
order enjoining the city of Owensboro from putting in force, pending 
a final hearing, an ordinance of the common council of that city passed 
in August, 1908, regulating the charges for téléphone service in that 
city. 

The bill is filed by the Cumberland Téléphone & Telegraph Com- 
pany, a corporation created by the state of Kentucky for the purpose 
of engaging in the construction, maintenance, and opération of télé- 
phone and telegraph Unes, which company has engaged in that busi- 
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ness for more than S5 years, and is now maintainîng and operatîng 
an extensive téléphone System covering the state of Kentucky and 
many other states. It is averred that at this tinie it owns and opérâtes 
more than 500 téléphone, exchanges, one of which is in the city of 
Owensboro, and that by the aid of long distance toU Unes thèse ex- 
changès are connected one with another, scattered over seven states. 
Its capital invested in the business is said to exceed $20,000,000, and 
that its Owensboro exchange absorbs a capital of more than $100,000. 
The OWensboro wires are carried upon pôles placed in the streets and 
alleys of the city which center in the Owensboro exchange in the well- 
known way in which sueh business is carried on. The long distance 
wires Connecting its more than 500 exchanges are carried upon the 
pôles which support and carry the lines running from the local Owens- 
boro, ëxthange to its Owensboro subscribers. 

Its Owensboro plant was constructed under an ordinance passed 
by the common council of that city on December 4, 1889, and has ever 
since that time been maintained and operated under the terms of that 
législation. It is unnecessary to set out its provisions. It is enough to 
say that the privilège of erecting its pôles upon the streets and alleys 
and maintaining thereon its wires is specifically granted, subject to par- 
ticular régulations therein set out in respect to location, number, and 
character of the pôles, and repair of the streets injured or made un- 
saf e by construction work. The rights thus granted were upon the 
followmg conditions and terms, namely : 

_ "That said company shaU furulsh free of charge one téléphone for each en- 
gine or hose house. liow erected or whiçh may hereafter be erected by sald 
city, one for police headquarters and one for the mayor's office, maUlng at 
thls tlpie only t\v6 such téléphones to be furnished by said company for the 
use of the city, shaU be kept in good order for constant use by said com- 
pany. 

"Said company shall also allow the city exclusive use of two feet of one 
àrm on each pôle for its flre alarm telegraph. The fire alarm telegraph pôles 
of the city may be used by said company for Its wires, provided sucli wires 
be kept two feet from tlie said fire alarm telegraph wires, and such iwles used 
hy sald téléphone company shall be replaeed by it when needed." 

It was further proyided that the rights thus granted should not be 
exclusive, but enjoyed in common with others to whom the city might 
grant like rights. 

The bill averred that the city has continuously enjoyed the rights 
and privilèges for which it contracted, and has erected and maintained 
its fire alarm wires upon the pôles of the company, and has recéived 
the benefiit of free téléphone service in its varions city offices as pro- 
vided by the ordinance. 

The question in the case turns, not upon the power of the city, 
through ordinance duly enacted, to regulate the schedule of rates for 
service within the city, but upon the reasonableness of the rates pre- 
scHbed. 

The bill avers that the rates in force when this regulating ordinance 
Was enacted fanged from $3.50 per month to $3.75 for a business télé- 
phone, depéhding upon the character of equipment and service which 
the customer reqùired, and that its résidence rates ranged from $1.50 
to $2 per month. The regulating ordinance limits the rate for a busi- 
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ness téléphone to a maximum of $2.50 per month, arid for a résidence 
téléphone to $1.50 per month. It is then provided that a rate in excess 
shall constitute a misdemeanor, puflishable by fine of not less than $10 
nor more than $100, and that "each charge in excess of the amount 
so fixed shall constitute a separate offense." 

The bill avers that the Owensboro Téléphone Exchange has involved 
an expenditure of more than $100,000, and that it was economically 
constructed and has been likewise economically operated; but that it 
has not, taking the entire life of the business, earned more than 1 per 
cent, per annum, net, upon the capital invested, and that even in the 
later and larger period of its business it has never in any one year 
earned as much as 5 per cent. To support this the bill sets out the in- 
come and expenditures for 1908, showing a net revenue over expenses 
of $3,437.67. 

It is then charged that the rates fixed by the rate ordinance are "un- 
reasonable, unjust, unfair, and confiscatory" ; that if enforced they 
will deprive orator of its property without due process of law and will 
take its property for public use without just compensation in violation 
of the Constitution of the United States. 

It is further charged that the ordinance of 1889, under which it en- 
tered upon and constructed its pôles and wires upon and along the 
streets of the city, upon the terms, conditions, and considérations 
named therein, constitutes a contract; and that the ordinance of 1908, 
in so far as it prescribes unreasonable and confiscatory rates for serv- 
ice, impairs the obligation of the contract. 

The only questions which arise under the spécial or limited appeal 
from an interlocutory decree granting a preliminary injunction are 
those which are necessarily involved by the allowance of the injunction 
pendente lite. If the court below had jurisdiction and did not unrea- 
sonably exercise its discrétion in the granting of an injunction to pré- 
serve the status until a final hearing, this court will not ordinarily go 
into the merits of the case any farther than necessary to détermine this 
question. Duplex Printing Press Co. v. Campbell Printing Press Co., 
69 Fed. 250; 16 C. C. A. 220 ; Loew Filter Companv v. German Ameri- 
can Filter Co., 107 Fed. 949, 47 C. C. A. 94. Nevertheless, if the tran- 
script plainly exhibits the whole case, and the court is able, without in- 
justice, to finally détermine Ihe entire merits of the case, it may do so. 
Goshen Sweeper Co. v. Bissell Carpet-Sweeper Co., 72 Fed. 67, 19 
C. C. A. 13; Smith v. Vulcan Iron Works, 165 U. S. 518, 523, 17 Sup. 
Gt. 407, 41 L. Ed. 810. 

In the présent case the propriety of any injunction dépends neces- 
sarily upon the jurisdiction of the court in the first instance, and, in 
the second, upon the merits of the case as the merits appear upon the 
face of the bill. 

The jurisdiction of the Circuit Court depended upon the présence of 
a fédéral question. That is clear enough. Assuming the power of the 
municipality to regulate the schedule of rates to be charged for thé 
service of public service corporations, it is plain that the rates of such 
a Company may not be reduced to a point below a rate which will pay 
operating expenses, maintain the plant, and return a fair profit upon 
the capital actually invested. See: San Diego Land Company Vi 
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National City, 174 U. S. 739, 757, 19 Sup. Ct. 804, 43 h. Ed. 1154; 
Willcox V. Consolidated Gas Company, 212 U. S. 19, 41, 29 Sup. Ct. 
193, 53 L. Ed. 382. 

Corning-, then, to the question as to whether the leamed circuit judge 
exceeded a reasonable discrétion in awarding an injunction pendente 
lite: 

It is first said tliat the court should not interfère with rate législation 
beforé it goes into effect, except in clear cases, and that the court 
should in this instance hâve let the rate go into effect and be tried, or 
required the charges above the ordinance rates to be paid into court 
to abide the final resuit. City of Knoxville v. Knoxville Water Co., 
212 tJ. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371 ; Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382. 

The averments of this bill are quite spécifie as to the revenue, cost 
of maintenance and opération, and as to the capital invested in the 
partictilar exchange involved. We are not, upon such an appeal as 
this, satisfied that the pourt below exceeded its fair duty and power 
or violated the spirit of the cases cited in allowing an injunction upon 
the strong averments of this bill, although we should hâve been better 
content if it had required the excess collected over the rates prescribed 
tO'be paid into court to await a final decree. 

ButiCôunsel say that the charter of the city of Owensboro, under 
which its govérnment w^as conducted when the street rights of the 
Cumberland Téléphone Company were granted, is a public law of 
which this court must take notice, and that neither under the power 
granted' therein, nor under 'the gênerai law of the state, did the city 
of Owensboro hâve power to permit téléphone pôles to be placed in 
or along its streets, nor to allow the stringing of wires upon pôles so 
placed, and that the ordinance of December 4, 1889, is therefore void 
as in excess of power. Erom this premise it is urged that, if the télé- 
phone Company has no valid street easement, it is a trespassér, and 
cànnot therefore object to the rate ordinance, even if the rates are so 
confiscatory as to prohibit the carrying on of its business. This claim 
comes with bad grâce, in view of the conceded fact that this company 
has for 20 years conducted its business, supplied the city with f ree télé- 
phone service, and carried the city's fire alarm wires upon its pôles 
with at least the acquiescence of the appellant., The harshness of the 
claim is, ail the more évident, and the inconsistency only the more ap-- 
parent, when such a position is taken in défense of an ordinance which 
is professedly cne to regulate the charges of a company now said to 
hâve no right to complain of the unreasonableness of the rates fixed, 
becâuse it has no rights which need be regarded in making rates. Eor 
this position, counsel cite Rural Home Téléphone Co. v. Kentucky 
& Indiana Tel. Co., 128 Ky. 209, 107 S. W. 787, 32 Ky. Law Rep. 
1068, and Erankfort Téléphone Company v. City of Frankfort, 125 
Ky. 59, 65, lOO S. W. 310. But both of thèse cases are based upon sec- 
tions 163 and 164 of the .Kentucky Constitution of 1891. That Con- 
stitution provides that nô street easement may be granted to public 
service companies by any municipal corporation save for a limited time 
and after advertisement tô the highest bidder. Those cases were in 
relation to street rights atquired after that Constitution went into e£- 
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fect, and in plain violation of the organic law of the state. The rights 
of the appellee were acquired before that Constitution by an ordinance, 
contractual in character, passed by the city of Owensboro when gov- 
erned by a spécial charter granted in 1882. 

Aside from any question as to the violation of the obligation of a 
contract, if an ex post facto effect should be claimed for sections 163 
and 164 of the Constitution of 1891, it is specifically provided by sec- 
tion 163 that its provisions shall bave no effect upon franchises there- 
tofore granted when work had been in good faith begun thereunder. 
See L. & N. R. Co. v. Bowling Green, 110 Ky. 788, 63 S. W. 4, 23 Ky. 
Law Rep. 273, and City v. Louisville Water Company, 105 Ky. 754, 
49 S. W. 766. 

But it is said that neither the gênerai law of the state nor the spécial 
charter under which the city was then operating delegated to the city 
the power to permit the streets of the city to be occupied by the pôles 
and wires of a téléphone company. 

It may be conceded that neither a telegraph nor a téléphone com- 
pany can lawfully occupy the streets or alleys of a town without direct 
législative authority, or by municipal consent in pursuance of powers 
delegated by the state. Morristown v. East Tennessee Téléphone Com- 
pany, 115 Fed. 304, 305, 53 C. C. A. 133. 

That both the municipality and the téléphone company supposed that 
the city had the authority under its charter powers to permit the es- 
tablishment of pôles and the stringing of wires along its streets and 
alleys is clear from the exercise of the power by the mayor and com- 
mon council and the action which the téléphone company took under 
this ordinance in entering upon and constructing a téléphone System at 
a cost of more than $100,000. 

That power to permit the use of highways and streets for such pur- 
poses must réside somewhere is obvious. Primarily, it résides in the 
Législature of each state, but, as is well known, is almost universally 
delegated to the municipality concerned. Reasons of convenience, as 
well as théories of local rule in strictly local matters, lead us to expect 
that the local government bas the power to regulate the use of its own 
streets. 

Did the local government of Owensboro usurp the législative func- 
tions of the state when it granted a street easement to the Cumberland 
Téléphone & Telegraph Company ? We think it did not. 

The charter under which Owensboro was governed in 1889 was a 
spécial act of the Kentucky Législature enacted in 1882. See Acts 
1881-82, pp. 817-856, c. 461. It provides for a complète System of 
municipal government and includes no less than 120 sections, many 
of which are divided into subsections. Among the powers conferred 
by section 10 is that of "control of the finances and ail property, real 
and Personal, belonging to the city," and to enact ordinances for a large 
number of purposes later enumerated. Among the purposes for which 
it is given législative power is "to regulate the streets, alleys and side- 
walks, and ail improvements and repairs thereof," etc. Unless this 
provision gave to the city the power to control its own streets by regu- 
lating the uses to which they might be put in the public interest, it was 
without any such power, aside from that which might be regarded as 



750 -■- 174 FEDERAL UEPOETER. 

inhérent in a corporation created for the purposes of a municipal gov- 
emment. That such a corporation can exercise only those powers 
which' are either expressly granted or plainly implied from those so 
granted, or essential to the declared purposes and objects of the cor- 
poration, is well settled law. Détroit, etc., Ry. v. Détroit, 64 Fed. 
628, 639, 12 C. C. A. 365, 36 L. R. A. 667. 

But the use of a public street for the construction of pôles to carry 
the wires of such a company is a use within the range of the purposes 
for which a street may be legitimately used, whether the fee be in 
the city or its interest be confined to an éasement in the land for street 
purposes. This seems to be the settled rule in Kentucky. Cumberland 
Téléphone & Telegraph Company v. Avritt et al., 120 Ky. 34, 38, 85 
S. W. 204:. In the case just cited, the Kentucky court \:H that such 
a use was for a public and not a private purpose, and th-ai the éase- 
ment of the public included such a method of use, and imposed there- 
fore no new burden upon the owner of the fee in the street. If, then, 
such a Use is within the gênerai objects and purposes to be served by 
the power of opening and maintaining public streets, why is the grant 
of a right to so use the public streets an act beyond the powers of the 
municipal législature ? What pOwer is delegated by the express power 
to "regulate" the streets and alleys of the city? Manifestly, some- 
thing was meant by the power to "regulate." The word "regulate" 
imports the pOwer to control the use of the streets, and is indeed a 
Word of wider import thari "control" or the power to "consent" to an 
éasement of way. 

In Détroit, etc., Ry. v. City of Détroit, 64 Fed. 628, 636, 12 C. C. 
A. 365, 26 L. R. A. 667, this court held that if under the law of the 
State of Michigan a street railway was but an improved mode of street 
use, and therefore not an.additional servitude which might be re- 
stràined by abutters, the gênerai powers vested in the city of Détroit 
to "prescribe, control and regulate" the manner in which the city 
streets mîght be used \vas broad enough to permit the use of its 
streets for such a purpose by a company having the requisite franchise 
of a street railway from the State. 

In section 575 of Dillon on Municipal Corporations, the author, after 
statingthat the usual powers of a gênerai nature delegated to municipal 
corporations are not sufficient to conf er upon them the right to author- 
ize the présence of commercial steam railways upon the streets, says : 

"But It Is otherwlse as respects street railways ; and the ordinary powers 
Of municipal corporations are usually ample enough, in the absence o( express 
législation on the subject, tO' authorlze them to permit or refuse to permit the 
use of streets within their Umits for such purposes." 

; In St. Louis y. Western Union Tel. Co., 149 U. S. 465, 469, 13 Sup. 
Çt.. .990, 992 (37 L. Ed. 810), the court, in discussing the power con- 
ferred upon St. Louis over its streets, said : 

"The Word 'regulate' Is one of broad import. It is the word used In the 
fédéral Constitution to deflne the power of Oongress over foreign and Inter- 
state commerce, and he who reads the many opinions of this court wlll per- 
eeive how broad and comprehensive It has been held to be. If the city glves 
a right to the use of the streets or public grounds, as it dld by ordinance No. 
11,604, it slmply régulâtes the use when it prescribes the terms and conditions 
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upon whlch they shall be used. If, It should see fit to construct an expensive 
boulevard in ttie city, and then limit tbe use to vehicles of a certain kind or 
exact a toll from ail who use it, would that be otlier tlian a régulation of the 
use? And so it Is only a matter of régulation of use wtien the city grants 
to the telegraph company the right to use excluslvely a portion of the street, 
on condition of oontributing something towards the expansé it has been to 
in opening and improving the street." 

So in 38 Cyc. p. 867, note 55, it is said: 

"tjnder the power to 'regulate' the use of streets, municipal authorlties may 
iwrmit thelr use for rallroad tracks, pôles, wlres, pipes, etc., of a public na- 
ture not inconsistent with the public uses to whlch the streets were dedicated. 
State V. St. Louis, 161 Mo. ,371, 61 S. W. 658; State v. Murphy, 134 Mo. 548, 
31 S. W. 784, 34 S. W. 51, 35 S. W. 1132, 34 L. R. A. 369, 56 Am. St. Bep. 515 ; 
Schopp V. St. Ix)uls, 117 Mo. 131, 22 S. W. 898, 20 L. R. A. 783; Pikes Peak 
Power Co. V. Colorado Springs, 105 Fed. 1, 44 C. O. A. 333." 

See, also, State v. Jacksonville R. Co., 29 Kla. 590, 10 South. 590. 

Counsel for the appellants hâve cited East Tennessee Téléphone 
Company v. City of Russellville, 106 Ky. 667, 51 S. W. 308, as sup- 
porting their daim that the gênerai powers found in the charter of 
Owensboro are not sufficient to sustain the ordinance in question. The 
ordinance, there referred to as antedating the présent Constitution of 
the State, granted an "exclusive" franchise. The court said of that ex- 
clusive franchise that : 

"At that time the councilmen of the city had no, législative authorlty, ex- 
press or Implied, which aùthorized them to grant such a privilège to him." 

The ordinance under which the Cumberland Téléphone Company 
exercises its street easement expressly provides that the privilège shall 
not be exclusive. Furthermore, in the Russellville Case, had the ordi- 
nance been valid, Clark, to whom the privilège was granted, had not 
started work, in good faith, before the adoption of the new Consti- 
tution. Hence his easement was not saved by the proviso found in 
section 163. But aside from ail this, it does not follow that because 
Russellville did not hâve power to grant a right or easement to a télé- 
phone company under its charter that Owensboro had not the power. 
The opinion does not show whether Russellville had the power to "reg- 
ulate" its streets as Owensboro had. 

The case of lyouisville Railway v. City of Louisville, 8. Bush (Ky.) 
415, is not in point. The only question in the case was whether the 
city might require a street railway company to remove its rails in 
order to allow the city to repave the street. The city railway was in 
the streets under an ordinance aùthorized by express législative power. 
Ail that was said in référence to the insufficiency of a power to con- 
trol and regulate, to support consent to occupation of streets by a 
street railway, was foreign to the case and not authoritative. 

Other décisions of the Kentucky court cited bave been examined. 
None of them made prior to the inception of the rights hère involved 
concerned the interprétation of any such municipal power as is implied 
from the gênerai power to "regulate" the use of streets, and none made 
since the rights of appellee arose are controUing upon this court in 
the exercise of its independent judgment in respect to rights which 
arose before such décisions. 
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Neither do wê find ît nècessary to détermine the duration of the 
franphise. Alî of the allégations of the original bill which related to an 
ordinance subséquent to the rate ordinance which directed the removal 
of pôles ànd wires from the streets were stricken out. Whether the 
duration be presumed as for the life of the Cumberland Téléphone 
Company, as seems to be the better rule (see Turnpike'v. Illinois, 90 
U. S. 63, 68, 24 L. Ed. 651, and Electric Light Company v. Wyandotte, 
124 Mich. 43, ,82 N. W. 821), or as in perpetuity, or as a mère révo- 
cable license, is for the purpose of the présent appeal immaterial. 
It was not a trespasser when this rate ordinance was passed and may 
challenge itsvahdity. 

There was no error in the granting of the preliminary injunction, 
and the decreè in that respect, is, accordingly, affirmed. 



OITIZBNS' BANK & TRUST CO. v. THORNTON -et al. 
(Circuit Court of Appeals, Fifth Circuit. December 7, 1909.) 
'\ ' No. 1,872. 

1. BitLs AND Notes (§ 340*)— Rêdiscount or Notes— Liability on Indobss!- 

MENT. ' ; . , 

A bank accustomed to rediscount paper for a correspondent bank, which 
tn the usual course recelved from Its président for rediscount a negotlable 
ûote of third parties payable to such président, and indorsed by him and 
also by the bank, bas a right to rely on such Indorsements, unless there 
were extrinslc clrcumstances which chargea It with notice of some Ir- 
regalarity. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dig. §§ 826, 845; 
Dec. Dig. §340.*] 

2. Banks and Banking (§ 113*)— Représentation by Officees— Estoppbi, to 

I>ENY AUTHOEITY OF OFFICEB, 

A bank wliich has intrusted the conduct of its affairs to Its président, 
such coiiducfbelng wlthln the range of the authority customarily glven to 
such an offlcer, is bouncl to one who has parted with hls money In good 
faith in reliancè upon the authority so exerclsed, whatever may be the 
limitations whlch the by-laws or resolutions of the board of dlreators lu 
fact place upon it, of which he has uo knowledsîe. 
[Ed. Npte.— For other cases, see Banks and Banking, Cent. Dig. §§ 273- 
■ 276; Dec. Digi § 113.*] 

3. Bills and Notes (§ 340*) — Représentation by Officers — Estoppel to 

Deny Authority of Officer. 

Défendant national bank suceeeded a state bank and assumed its ob- 
ligations. Both banks were correspondents of complainant bank, which 
from time to time discounted notes for them, and rediscounted custom- 
ers' notes, the business being conducted for them by the cashier of the 
State bank who became président of défendant. A short time before the 
change, at his request, complainant rediscounted a note of third persons 
payable to blm and Indorsed by him and the state bank, placiug the pro- 
ceeds to the crédit of such bank in the account, which was later trans- 
ferred to défendant at its request ; its président stating that it suceeeded 
to the assets and assumed the liabilities of the state bank. On maturity 
of the note, , complainant sent it to défendant for collection, but défend- 
ant forwarded a new note made by the same parties in renewal. This 
complainant returned for the indorsement of défendant, and it was so 

*For other cases see same topic & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Indorsed by Its président, Who stated that the fallure to Indorse It at 
flrst was an oversîght, and It was thereupon aecepted by complalnant 
Eeld, that complalnant became a bona fide holder for value, and that de- 
fendant could not on the facts avold llablUty as Indorser on the ground 
of want of considération. 

[Ed. Note. — For other cases, see BlUs and Notes, Cent Dig. §§ 826, 845; 
Dec. Dig. § 340.*] 

4. PlEDOES (§ 18*)— CoNSTBUCnON or CONTBACT. 

Pledges are to be construed and enforced accordlng to the Intent of the 
parties as gathered from the instrument of pledge and the subject-matter 
and course of dealing to which It relates. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. S 41; Dec. Dig. § 
18.*] 

6. Pledges (S 19*)— Debts ob Liabilities Secubed— Oonstbuction or Con- 

TKACT. 

Défendant bank was a correspondent of complalnant bank, whIch fre- 
quently lent défendant money and rediscounted notes for it. On the occa- 
sion of a $10.000 loan, défendant pledged with it collatéral "to secure the 
pàyment of this or any other obligation • * • upon whlch the owner 
shall be In any way bound primarlly or seoondarily • • * due or to 
beeome due." Held that, construing the contract in the light of the rela- 
tions and dealings between the parties, the pledge extended to a note sub- 
sequently received by complalnant from défendant In renewal of one 
which it hnd previously rediscounted for défendant, and which was In- 
dorsed by the latter. 

[Ed. Note. — For other. cases, see Pledges, Cent. Dig. § 61 ; Dec. Dig. | 
19.*] 

8. Banks aïtd Banking (§ 287*)— National, Banks— Bffect or Insolvenct— 
Liquidation bt Receivers. 

A' provision of a promissory note that, if not paid at maturity, the 
makers and Indorsers shall be liable for ail costs of collectirg or attempt- 
Ing to collect the same, ineluding an attorney's fee, cannot be enforced 
beyond the allowance of statutory costs against the receiver of an Insol- 
vent national bank who took charge of Its assets for the purpose of liqui- 
dation hefore the note matured. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 287.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Alabama. 

Suit in equity by the Citizens' Bank & Trust Company against T. 
M. Thornton, receiver of the First National Bank of Attalla, and 
others. Decree for défendants, and complainant appeals. Reversed. 

The appellant, the Citizens' Bank & Trust Company, a banking corpora- 
tion under the laws of Tennessee, iiled Its bill in the circuit court against the 
First National Bank of Attalla, and Thomas M. Thornton, as receiver, ap- 
polnted by the Comptroller of the Currency to liquidate its affairs. The orig- 
inal blll sought a decree against the bank and the receiver for $21.000 upon 
two promissory notes of the First National Bank for borrowed money, and a 
note for $5,000, hereafter referred to as the Buckmaster and Williams note, 
whlch appellant bank had discounted for défendant bank, and also to subject 
certain collatéral for the debts, attorney's fées, etc. 

The défendants' answers admit that the Flrst National Bank of Attalla 
received the Buckmaster and Williams note for collection some tlme in April, 
1906, but averred that the défendants never coilected said note, or received 
any beneflt therefrom, but that L. M. Dyke secured a renewal of the note and 
sent it to the appellant; that appellant returned it with the request that It 
be indorsed by the First National Bank of Attalla; that It was so indorr-îd 
by said L. M. Dyke, but that the said indorsement was a mère accommoda- 

•For other cases see same topic £ J nttmbbb in Dec. ft Am. Digs. 1907 to date, tt Rep'r Indezef 
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tiQn îudorsement, and was made by Dyjçe ,_wlthout authorlty^ raiid that the 
saine ^as ultra vires so ïâr as the bankw'as concerned, ,ap4 created no lia- 
bllity. The answer ,fuj:ther denled that the First, National Bank of Attalla 
éver dlsçpunted sald note witli appiçUant, or recelved apy beneflt from îts In- 
dorseinent, and averred on information tbat the note was the individual debt 
of 11, M- Dj'lie ; and that the transaction, with référence thereto was entirely 
for his beneflt. Tlie bill was twice amended in particulars not now material, 
since ail the clalms were paid, except the Buckmaster and Williams note, and 
by stipulation eutered Into in the ccitirt below, the controversy is resolved 
intb an IBsue of the llabillty of the défendant banlc upon the note, and the 
right to apply in satisfaction thereof certain collatéral deposited wlth the ap- 
pellant, under a written agreement, the nature aud terms of which are here- 
after sta1«d. 

The appellant did a banklng business at Chnttanooga, Tenu., and was the 
correspondent of the Bank of Attalla, ,a state, banklng institution at Attalla, 
Ala., froin some tlme In October, 1904, untll Oétober 19, 1905, when that bank 
ceased to do business, and was succeeded by the First Natlpnal Bank of At- 
talla, wKich took over the business of the Bank of Attalla, and appellant con- 
tinued as the correspondent of the First National Bank of Attalla untll It 
was closed by order of the Oomptroller of the Curi-eney, and Thornton placed 
in, charge as reeeiver on May 15, 1906. 

As the rights of the parties concernihg the Buckmaster and Williams note 
turn upon the dealings between the Bank of Attalla and the First National 
Bank of Attalla and their transactions wlth the appellant, as their corre- 
spondent, It will conduee to a l?etter understanding of the case to glve the 
correspondence between them, premislng that L. M. Dyke was cashier bf the 
Bank of Attalla untll it ceased to do business, and afterwards became prési- 
dent of the First National Bank of Attalla upon Its organization October 19, 
1905, and acted as such untll that bank was placed lu the hands of a reeeiver 
May 15, 1906. The pfoof also shows that the original Buckmaster and Wil- 
liams note. In renewal or payment of which the Buckmaster and Williams 
note in suit was given, was Indorsed by the Bank of Attalla, and not by the 
First National Bank of Attalla, and that the Inaccurate statement In that re- 
spect in the correspondence was due to confoundlng the two transactions. 

On September 19, 1905, Dyke, as cashier of the Bank of Attalla, wrote ap- 
pellant as follows: 

"Attalla, Ala., Sept. 19, 1905. 

"Mr. Herbert Bushnell, Cashier, Cltizens' Bank & Trust Ck)., Chattanooga, 
ïenn.— Dear Sir: I herewlth inclose note of $5,000.00, due October 20th, 1905, 
for discount and crédit. You may charge our account note of $5,000.00 due 
20th instant, and send to us cancelled. I also inclose note of $5,000.00 due Oc- 
tober lOth, 1005, which we will thank you to discount and place to our crédit, 
as cotton is beglnning to move and we will need a little help for the next two or 
three weeks. We can send you collatéral if you prêter it. If it is not asking 
too much, we would appreclate your sending us the collatéral you now hold 
as securlty to our notes for collection, subject to the note you hold agalnst us. 
We hope to be able to lncrea?e our balances wlth your good bank in a short 
time, and also take up our rediseounts In full. We expect to change this bank 
in a short tlme to a national bank, which I thlnk wUl Increase our deposits, 
as we will hâve two or three good men Interested . in the new organization, 
that we could not secure otherwise. Our deposits (are) now about $65,000, or 
about $20,000 more than this time last year. 

"Very truly yours, L. M. Dyke, Cashier." 

On October 3, 1905, Dyke, as cashier of the Bank of Attalla, wrote appel- 
lant as follows: 

"Attalla, Ala., Oct. 3rd, 1905. 

"Mr. H. Bushnell, Cashier, The Cltizens' Bank & Trust Co., Chattanooga, 
ïenn.— Dear Sir: I herewlth ludose our note for $5,000 due on the 15th In- 
stant, which we will thank you to discount and place to our crédit. We are 
carrying $20,000 on cotton and as the market went off during the last f ew 
days our custoniers do not want to selljust as (at) this time. We also hâve 
potes maturing the next thirty days which will amouut to about $40,000.00, 
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and It seems to us we ought to be able to colleét at least half of the amount 
on or before maturlty. We may also ask for an extension on part of our pa- 
per for something like thlrty days, but wiU be able to take It ail up by that 
tlme. Thanking you for your kindness, I am, 

"Very truly yours, L. M. Dyke, Casbler." 

On Oetober 18, 1905, the day before the First National Bank of Attalla 
commenoed to do business, Dyke, as cashier of the Bank of Attalla, wrote ap- 
pellant as foUows: 

"Attalla, Ala., Oct. 18th, 1905. 

"Mr. H. Bushnell, Chattanooga, Tenn. — Dear Sir: I herewith inclose note 
of Buckmaster and Williams, for $5,000, for discount and crédit. You wIU 
notice tUls note Is made payable to me and cndorsed by me and also by the 
Bank of Attalla, which seems to me will make It perfectiy safe. The new or- 
ganization will assume any liability that the Bank of Attalla may hâve out- 
standing at the time the change takes place. This paper is further secured 
by mortgage made payable to me and other personal security. Although thèse 
parties bave no ratlng in either Bradstreet or Dun's they are responslble for 
their contracts. They now hâve a balance with us of $3,000.00, but wlU need 
it in their new job down in La., where they bave a contract that I think they 
will clear at least $10,000 on in flve months. I think we will be able to meet 
our obligations as they fall due, although we are pretty heavily loaded on cot- 
ton just now. We only hâve one cotton buyer now that we are furnlshing 
money to, and therefore we are not ordering any as heretofore, but we think 
we will hâve to ship some out in a few days. I suppose it will be agreeable 
with you for me to place the same amount of the new bank stock as collatéral 
to my note as you now hold of the Bank of Attalla. 

"Very truly yours, L. M. Dyke, Oashler." 

The proof shows that the note Inclosed In that letter was recel ved for dis- 
count by the Oltlzens' Bank & Trust Company, and the proceeds amounting 
to $4,850 credlted to the Bank of Attalla, on Oetober 19, 1905. On Oetober 
20, 1905, a note of the Bank of Attalla to the appellant for $5,000 matured, 
and by instructions of Dyke appellant charged that note to the Bank of At- 
talla on that day. The books of appellant show there was a gênerai crédit 
balance upon Its books in favor of the Bank of Attalla of $6,840.31 at that 
date, in whlch was Included the Item of $4,850, the proceeds of the discount 
of the Buckmaster and Williams note. On Oetober 19, 1905, Dyke as cashier 
of the Bank of Attalla wrote appellant as follows: 

"Attalla, Ala., Oct. 19, 1905. 

"Mr. H. Bushnell, Cashier, Chattanooga, Tenn. — Dear Sir: If we should 
hâve checks to come in that would overdraw our account, please protect them 
and we will appreciate it very mueh. We hâve a cotton draft tomorrow for 
$4,000.00 or $5,000.00 which will be forwarded to you on to-morrow's mail. 
You can charge our note of $5,000.00 maturing on the 20th Instant and return 
to us cancelled. We are converting or changing the Bank of Attalla to The 
First National Bank of Attalla, to-day, and you may charge the account ac- 
cordingiy, as what checks we shall give on your bank hereafter will be is- 
sued from the national bank. 

"Yours truly, L. M. Dyke, Cashier. 

"Signatures for the First National Bank of Attalla for the transaction of 
the business, will be myself as Président and W. K. Lawley, Cashier." 

The books of appellant at the close of business Oetober 3, 1905, show there 
was a crédit balance in favor of the Bank of Attalla of $4,560.92. On Novem- 
ber 1, 19Ô6, appellant opened a new account with the First National Bank of 
Attalla, and the «redit balance of $4,500.92 in favor of the Bank of Attalla 
was included in the new account, and credlted to the First National Bank of 
Attalla. It was shown by the testimony of Henson, président of appellant, 
that it was customary to render the Bank of Attalla and its suecessor, the 
First National Bank of Attalla, a detailed statement of the crédits and débits 
against the account during the month ; such statement showing the crédits 
and débits and opening balance at the beginning of the month and the eloslng 
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balance. Such statement was sent to the Bank of Attalla at the close of Oc- 
tober, 1905, or a day or two later. Thls statement was a transcript of the 
face of the ledger for the month covered thereln, and inclosed in a letter as 

, follows: , , . - 

^ - ■ "Bank of Attalla, Ala. ' 

"Citizens' Bank & Trust Company, Chattanooga, Tennessee — Sir: Your 
statement for our aecount eurrent for the month of October, showlng a bal- 
ance due you of $4,560.92 has been found correct, with exceptions noted be- 
low. Please examine promptly, sign and return this sheet, noting exceptions 
thereon." 

This vérification sheet was returned to complainant bank on the 3d of No- 
vember, 1905, signed First National Bank of Attalla, by W. B. Lawley, Cash- 
ier, having the words, "with exceptions noted below," erased, so that Law- 
ley 's acknowledgment read: "Your statement for our aecount eurrent for 
the month of October, showing a balance due you of $4,560.92 has been found 
correct," 

On the 28th of February, 1906, the Bank of Attalla borrowed of appellant 
the sum of $10,000, evldenced by note as follows: 

"$10,0-00.00 - Chattanooga, Tenn., Feb. 28th, 1906. 

"Sixty days after date we promise to pay to the order of Citizens' Bank 
& Trust Company, ten thbusand and no/lOO dollars, value received, negotia- 
ble and payable at Citizens' Bank & Trust Company, Chattanooga, Tennessee. 

"To secure the payment of this or any other obligation to said bank, due 
or to become due, the undersigned hereby pledges to said bank, or its as- 
slgns, holders of the same, the collatéral described on the back hereof, or 
hereunto attached, and It Is hereby agreed that upon the non-payment of this 
obligation said bank or holder, may sell the same at public or private sale, 
for cash or on crédit, as a whole or in parcels, at any place in the city of 
Chattanooga, without notice; and said bank, or holder, may at any such sale, 
putchase the same, or any part thereof, for Its or his own aecount, and after 
dedUcting ail eosts of sale, the balance of the proceeds shall be applied to this 
obligation, and any surplus to any other note, obligation, bill, overdraft, or 
open aecount upon whleh the undersigned shall be in any way bound, primarily 
or secondarily, absolutely or contingently, due or to become due. Such ap- 
plication to be made in the manner and proportions as to said bank or holder 
may seem fit. Upon the discharge of this obligation said bank or holder 
may dellver the collatéral to the undersigned or order, but shall hâve the 
right to retain the same to answer any other obligation, note, etc., as above 
described, just as If specially pledged under an agreement in the exact terms 
of this, and in no event shall said bank or holder be in any w^ay responsible 
in dealing with said collatéral to any person bound with the undersigned in 
any debt to said bank. It Is also agreed that said collatéral may from time 
to time, by mutual consent, be exchanged for others, which shall also be held 
by this bank, or assigns on the terms above set forth. The undersigned also 
hereby agrées to give said bank or Its assigns, such additlonal collatéral as 
Its Président, Vlce-President or Cashier may at any time demand, and if said 
collatéral shall not be promptly given when demanded, this note shall be- 
come immediately due and payable. It is agreed that said bank shall not 
be responsible in any way for nonpresentment, or for failing to protest any 
Item in said collatéral requlrlng presentment and protest. If this note or 
any collatéral attached thereto, is collected by an attorney, by suit or other- 
wlse, or if suit be brought upon elther, we agrée to pay ail fées and cost of 
collection. It is agreed by the makers and indorsers hereof that demand, 
protest and notice of nonpayment of this paper are expressly waived. 

"First National Bank of Attalla, 

"By L. M. Dyke, Président." 

Indorsed on the back: "As collatéral on the within note are pledged bllls 
receivable amounting to $16,285.50." 

The original Buckmaster and Williams note matured on Aprll 15, 1906, and 
a few days before that was sent to the First National Bank of Attalla for 
collection. On April 14, 1906, Dyke wrote the cashier of appellant as follows : 
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"The First National Bank of Attalla, 
"Capital $30,000.00 fuUy paid. 

"Attalla, Ala., April 14, 1906. 
"Mr. H. Buslinel], Cashier. Chattanooga, Tenn. — Dear Sir: Inclosed please 
flnd note of Buekmaster and Williams in renewal of one for same amount 
due on the 15th instant. Please make draft for amount of interest and 
charge to our account, and return draft to us to be charged to account of 
Buekmaster & Williams. Thèse parties seem to be getting along fairly well, 
and will be able to reduce this loan conslderably at maturity. 

"The weather has done them considérable damage or has been so they could 
not put in full time and therefore asked me to carry the fuU amount for 
four months at which time they would reduce it, Trusting this will be sat- 
isfactory, I am, 

"Very truly yours, L. M. Dyke," 

To this letter appellant replied on April 16, 1906, as f ollows : 

Citizens' Bank & Trust Oo., Chattanooga, Tenn. April 16, 1906. 

"Mr. L. M. Dyke, Président, Attalla, Ala. — Dear Sir: We are returning 
herewith note Buekmaster & Williams, $5,000.00, sent us in your favor of 
the 14th to renew their paper for like amount, which we discounted for your 
bank. As the old note bore the indorsement First National Bank, Attalla, 
we return this note for the purpose of having indorsement supplied on new 
note. Please hâve this done and return the paper to us at your early con- 
venience. We are to-day charging your account two notes discounted, one, 
Curtis-Attalla Lumber, fl.OOO.OO due on the 16th ; the other J. S. Broth- 
ers, $900.00, due on the 12th. 

"îours truly, H. Bushnell, Cashier, 

"JH." 

On April 17, 1906, Dyke replied as f ollows: 

"The First National Bank of Attalla, 
"Capital $30,000.00 fully paid. 

"Attalla, Ala., April 17th, 1906. 
"Mr. H. Bushnell, Cashier, Chattanooga, Tenn. — Dear Sir: Please find in- 
closed note indorsed as requested by you. This was an oversight by us. 

"Very truly yours, L. M. Dyke, Président." 

On the day when the First National Bank of Attalla was placed in the 
hands of a recelver, the notes in suit not belng charged in the account, 
the books of the Citizens' Bank & Trust Company showed a gênerai crédit 
balance in favor of the First National Bank of Attalla of $2.694.46. It 
was admitted that the collatéral referred to on the back of the note of 
February 28, 1906, was after the insolvency of the First National Bank of 
Attalla turned over by the appellant to the recelver for collection, and that 
since the flling of the bill the $6,000 and $10,000 notes referred to hâve been 
paid by Thornton, recelver, in full, and that there remalns on hand a suffl- 
cient sum arising from collections on collatéral by said receiver to pay off the 
Buekmaster and Williams note. 

Henson, président of the appellant, testifled that at no time did Dyke hâve 
any individual account wlth hls bank. Dyke, who was also examined, made 
no contradictory statements on that point. He testifled that whatever state- 
ments were made in the letters as to the First National Bank of Attalla 
succeeding to the business and assuming the obligations of the Bank ot 
Attalla were true, and that the accounts of the Bank of Attalla with its 
eustomers were transferred to the First National Bank of Attalla on its or- 
ganization. He testifled, also, that the proceeds of the discount of the flrst 
Buekmaster and Williams note went to the crédit of the Bank of Attalla 
with the Citizens' Bank & Trust Company, but "that the First National 
Bank of Attalla never recelved any part of the proceeds of the Buekmaster 
and Williams note, and that the First National Bank of Attalla never assumed 
payment of the note, and that witness paid the interest on the renewal of 
the note himself, and charged it to his account with the First National Bank 
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of Attalla, and eredlted the Cltlzens' Bank & Trust Company with tlie amount. 
Section 27 of the by-laws of the First National Bank of Attalla provided 
that ail ÇQntracts, checks, and drafts for thls bank, and ail receipts and cir- 
culatlng notes recelved from the ComptroUer of the Curreney, shall be sign- 
ed by the président or cashier." On the 2Ôth of January, 1906, the boai-d 
of directors passed a resolution that "Ih M. Dyke, président, be and he is 
hereby authorized to borrow or rediscount with the National Park Bank of 
New York, the whole, or any port of $20,000.00 and deposit with said bank 
as collatéral securlty for the payment thereof notes or any other collatéral 
which may be required hy sald National Park Bank, and exécute ail papers 
necessary for the safe assignment and transfer of said securlties." There 
was nothlng on the minutes showing any authorization to Dyke to indorse 
any paper for Buckmaster and Williams, or to rediscount its notes or to bor- 
row money from appellant. A short time before the bank falled the board 
pf directors made an investigation of Its affairs. It was dlscovered that 
there was a shortage in the notes which should hâve been on hand to the 
amount of about $40,000. Dyke, according to Brown, the vice président of 
the bank, explained by saying that he had sent thèse notes to New York for 
rediscountlng, having kept no copy of the notes, He further testlfled that, as 
far as he knew, the attention of the board of directors had never been called 
to the fact that Dyke had ever dlscounted or redlscountd any notes of 
the First National Bank of Attalla with the Citizens' Bank & Trust Company. 
He furthfer testifled that "he could not be positive whether Dyke showed him 
a list of thè' notes he had sent ofC to be rediscounted, but sald it seemed to 
him he loioked over the list, but whether the notes sent to New York were 
Included he was not sure." The list purported to be a list of the notes sent 
there or somewhere to be rediscounted. but there were $40,000 of note which 
should hâve been on hand, and the discrepancy was explained by Dyke as 
above stated. 

The Circuit Court dismissed the blll on final hearing, having previously 
sustained a demniTer to so much of the biU as sought to apply the collat- 
éral securlties which complalnant had turned over to the receiver to the 
payment of the Buckmaster and Williams note, and thèse ruUngs are now as- 
signed as error. , 

Knox, Acker & Blackmon and Pritchard & Sizer, for appellant. 
Hood & Murphree, for appellees. 

Before PARDEE, Circuit Judge, and JONES and POSTER, Dis- 
trict Judges. 

JONES, District Judge (after stating the facts as above). The 
Buckmaster and Williams note reads as f oUows : 
"$5,000.00 Attalla, Ala., Aprll 14th, 1906. 

"On the 12th of August, 1906, fixed, ï, we, or either of us, promise to pay to 
L. M. ï)yke, or order, flve thousand & OO/lOO dollars, value recelved, and with 
Interest from maturity, negotiable and payable at the First National Bank of 
Attalla, Ala. Maker and indorser hereby agrées to pay any and ail costs 
of , collection, of whatever nature, either of collecting or attemptlng to colleet, 
securing or attemptlng to secure, In part or In full, and also ineluding a rea- 
sonable attorney's fee, if not paid àt maturity. And ail right to claim any 
exemption undèr the Constitution and laWs of thls or any other State is éx- 
pressly waived.by^he maker and indorser of this note, and the maker and 
indorser àlso hereby waive notice of protest if not paid at maturity. 

"Glven undér our hands and seals, this 14th day of April, 1906. 

"Buckmaster & Williams. [L. g.]' 
*'E. Buckmaster. ' , [ÙS,]" 

Indorsed on the back: 

"L. M. Dyke." 

"First National Bank of Attalla, by L. M. Dyke, Président." 
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The substance of the défense to tlie suit upon the note is that the 
appellee bank never collected the note or received any benefit whatever 
f rom it, that the indorsement was an accommodation indorsement by 
the président without authority, and was ultra vires, and that the 
transaction was an individual matter of its président, and it is further 
insisted, if the appellee be liable, that the indorsement on the note 
was subséquent to the time when the collatéral was pledged, and that 
the note was not at that time an obligation "due, or to become due," 
and therefore does not fall within the terms of the pledge. 

The record, under the admissions of the parties, présents three 
questions: (1) Is the First National Bank of Attalla bound to the 
Citizens' Bank & Trust Company for the payment of the Buckmaster 
and Williams note? (2) If so, may the Citizens' Bank & Trust 
Company, under the terms of the pledge of collatéral to secure a 
prior note, hâve the collatéral applied to the satisfaction of the 
Buckmaster and Williams note? (3) If the collatéral may be so ap- 
plied to the satisfaction of that note, may the expense of collection and 
attorney's fées be added to the sum due upon the note, and the col- 
latéral applied to the satisfaction of such expenditures, as well to 
the principal and interest? 

Plainly the note fills ail the requisites of negotiable paper under the 
statutes of Alabama. Ordinarily a person purchasing such a paper 
for value before maturity from one having it in possession, whose 
name is upon it, may assume that the title ©f the holder, as well as 
the liability of ail prior parties, is precisely that indicated by the 
paper itself. Auten v. United States National Bank, 174 U. S. 125, 
19 Sup. Ct. 628, 43 L. Ed. 920. As the apoellant had the right to 
act upon appearances, it is entitled to judgment, unless there be 
something else growing ont of the relations of the parties or the na- 
ture of the transaction which charged appellant with notice of the 
défenses now attempted against the note in its hands. There is 
nothing outside the paper itself to put appellant upon notice, except 
that appellant knew that the président of the First National Bank of 
Attalla, who indorsed the note in its behalf and procured its discount 
on its account, was also the payée of the note and indorsed it individu- 
ally. That knowledge, coupled with the face of the paper, only charg- 
ed appellant with notice tîrtt the First National Bank of Attalla had 
discounted the paper for its président. 

There is nothing in the national bank act which prohibits a nation- 
al bank from loaning money to one of its officers, or discounting a 
note payable to him, or to prevent it from rediscounting it with an- 
other bank. Thèse circumstances, especially where the note redis- 
counted is for an amount not unusually large compared with other 
transactions of the bank seeking the rediscount, do not indicate that 
the paper was not taken and disposed of in due course of business. 
The rediscounting by a bank of its bills receivable is not unusual 
in banking circles, and is of fréquent occurrence in many locali- 
ties. The movement of crops at certain seasons of the year in- 
volves large use of money and créâtes demands for loans by local 
banks to their customers, far in excess of that part of its capital and 
deposits which a prudent bank usually keeps in cash to meet the or- 
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dinary ctirrent demands of its business, Under such conditions, a 
bank, however sound and honestly conducted, must either refuse to 
accommodate its customers, and lose their business or else borrovv 
money temporarily to lend them. In this case, according to ail ap- 
pearances, appellant was justified in assuming that the appellee bank 
had met such exigency by rediscounting its bills receivable. There 
was nothing in any of the facts knowh to appellant which charged 
it with any duty to inquire into the history of the negotiable paper, 
or to put it on notice of any défense which might be available against 
the paper in the hands of any of the original holders. 

Looking, however, to the actual case as the proof présents it, the 
right of recovery against the appellee is still stronger. Appellant, 
be fore the note in suit was giveh, had been the correspondent both 
of the Bank of Attalla and of the First National Bank of Attalla, 
which took over most of the business of the former bank. Dyke as 
président conducted the business of his bank with the appellant, and 
was of ten borrowing money f rom it for his bank, and paying thèse 
loans as they matured, and having settlements with the appellant. 
Dyke, speaking for the appellee bank, frequently advised appellant 
of the business conditions which made it désirable for his bank ta 
obtâin loâns and discounts, detàiling the sources from which the 
loans and discounted notes would be paid, going into particulars as to 
the value of the papers offef-ed, the original Buckmaster and Wil- 
liams' note being one of theiti, and representing ail the while that the 
bank was strengthening its financial position. If appellant had en- 
tertained suspicion of any sort, the conduct of the appellee bank 
would hâve disarmed it, and naturally lead appellant to believe that 
mattel's vvére exactly as Dyké représented them to be. The appellee 
having le ft its affairs to be Conducted by its président, and his con- 
duct being within the range of the authority customarily intrustéd 
' to such an officer, it is bound to one who bas parted with his money, 
in good faith in reliance upon his exercise of authority, whatever 
might be the limitations which the by-laws or the resolutions of the 
directors, in fact, put Upon Dyke's authority in the premises, so long 
as appellant was not informed of them. Case v. Bank, 100 U. S. 446- 
455, 25 h. Ed. 695. 

Moreover, the appellee, when it sent the first Buckmaster and Wil- 
liams note to the appellant for rediscount, informed appellant that 
the business of the Bank of Attalla' would soon be merged into that 
of the First National Bank of Attalla, andi that it would assume any 
outstariding liability of the Bank of Attalla. Dyke testified that the 
statements in his letters to his correspondent were true. Although 
examined about other matters, he did not mention any dealings with 
the appellant on his own account, or claim to bave had any. Its 
officers testified positively that he never had any personal account 
with appellant. When the original ' Buckmaster and Williams note 
was discounted for the Bank of Attalla, the proceeds thereof, $4,850, 
were placed to its crédit, and its accounts, in which said crédit was in- 
cluded, werè afterwards merged in the account of the First National 
Bank of Attalla, which itself had the actual benefit of that crédit in 
subséquent settlements it had with its correspondent, and with full 
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knowledge of the facts, appellee received and retained the money paid 
by appellant on the discount of that note. It could not repudiate the 
transaction, and at the same tinie retain its benefits. Besides, it as- 
sumed the outstanding obhgations of the Bank of Attalla, and was 
bound to provide for theni. When, therefore, it indorsed the new 
Buckmaster and WilHams note, the one in suit, it was simply indors- 
ing the paper in renewal of its own debt. Appellee was also bound 
by its indorsement of the note in suit for another reason. Appellee 
was appellant's banking correspondent. The old paper, payable at 
appellee's bank, was sent by appellant to appellee for collection. It 
was appellee's duty to collect 't in money, or, if it could not do that, 
to return it. It did neither. ît returned appellee a new note of the 
same parties, asking that it be : eceived in renewal of the old paper. 
The appellant declined the arrangement, and returned the new note, 
insisting upon appellee's indorsement upon it. Appellee returned the 
new paper with its indorsement, stating that its failure to indorse 
it was an "oversight." The new note was then accepted by appellant 
and the old debt thereby extended. Under the circumstances, there 
was abundant considération for appellee's indorsement of the new 
note in suit, and appellant took the negotiable paper in due course of 
business, and became a holder for value. Muirhead v. Kirkpatrick, 
21 Pa. 237; Railroad Company v. National Bank, 102 U. S. 14, 26 L. 
Ed. 61 ; Oates v. National Bank, 100 U. S. 239, 25 1,. Ed. 580. 

Property in a thing involves the right of the owner to deposit or 
pledge that thing with another person to secure any obligation or to 
provide for any undertaking of the owner upon such terms and con- 
ditions, and for such purposes as he may see fit, so long as the pledge 
or deposit is not tainted with a purpose to accomplish a resuit for- 
bidden by law, or contrary to its declared policy. Plainly, when the 
$10,000 loan was made for which the collatéral was primarily pledged, 
appellee and appellant did not contemplate it would be the only 
transaction of the kind. On the contrary, it is évident from their 
relations and dealings they contemplated that the customer then 
pledging the collatéral might obtain further crédit or make other 
loans, and both of them had it in mind that the collatéral deposited 
for the security of the particular debt should, in that event, stand 
pledged to secure any other indebtedness in future dealings. The 
language of the pledge is not only consistent with this view, but in- 
evitably excludes any intention to restrict the pledge to the indebted- 
ness then existing. It is the duty of the courts to construe and en- 
force pledges according to the intent of the parties as gathered from 
the instrument of pledge or deposit, and the subject-matter and course 
of dealing to which it relates. The words are emphatic — "To se- 
cure the payment of this or any other obligation to said bank." Not 
content with this, the words are added: "Due or to become due." 
Provision is made, not only for the application of the collatéral in 
satisfaction of the particular obligation, but for its application as well, 
if any surplus remained, "to any other obligation, IdîH, overdraft, or 
open account, upon which the owner shall be in any way bound, pri- 
marily or secondarily, absolutely or contingently, due or to become 
due." This explicit language is used regarding the disposition of 
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collatéral) Wbich at the time the agreement was entered into could 
diily take place in the future, and inevitably extends ■ the pledge to 
"any other note or obligation due or to become due." Apter lan- 
guage could not be used to convey the intent to pledge the collatéral 
for the protection of "any other debt" the pledgor might contract 
thereafter. : The original Buckmaster and "Williams note, which the 
piarties recognized as one of the debts for which appellee was liable, 
was outstanding at the time the deposit of collatéral was made. By 
its express terms the pledge secured "any other debt due or to become 
due." The renewal of the old Buckmaster and Williams debt by 
giving a new note would not release or destroy the pledge as a se- 
curity for the debt, or deprive the debt, in its new form, of the bene- 
fit of that pledge. We cantiot' doubt that the collatéral in the hands 
of the receiver is subjeet, undér the terms of the pledge, to the satis- 
faction of the principal ând interest due upon the Buckmaster and 
Williams note in suit. Selma Bridge Co. v. Harris, 133 Ala. 179, 31 
South. 508 ; Merchants'- Bank v. Hall, 83 N. Y. 338, 38 Am. Rep. 
434; Hallowell v. Blackstone National Bank, 154 Mass. 359, 28 N. 
E. 281, 13 L. R. A. 315. 

Notwithstanding the provision iri the note — "that the maker and in- 
dorser hereby agrées to pay any and ail costs of collection of whatever 
nature, either of collecting or attempting to collect, securing or at- 
tempting to secure, in part or in full, and also including a reasonable 
attorney's fee, if not paid at niaturity" — we are of opinion under the 
facts of this case that the collatéral' in the hands of the receiver can- 
not be applied in satisfaction of such disbursements, nor can the 
amount be tacked onto the original debt in order to swell the propor- 
tionate amount upon which the creditor shall receive dividends. A 
national bank is an instrumentality of the government, whose admin- 
istration is vested in the Comptroller of the Currency, who, in case 
of insolvency, appoints a receiver and directs his acts. The statutes 
provide a cornplete system for the administration of the assets of an 
insolvent bank, which are trust funds in the hands of the Comptroller. 
Their purpose is to put upon him the duty of getting in the assets and 
paying therefrom, ratably ail the just claims against the insolvent 
bank, according to their priorities and equities. The statutes do not 
contemplate that the assets in his hands are to be charged with the 
expense of creditors in establishing the validitv of their claims, other- 
wise than as the gênerai làw allows them to be taxed in their favor, 
as in the case of other successful suitors, and then such costs are a 
part of the général expense of administration, which is to be deducted 
from the assets before dividends are declared. If a creditor's claim 
is disallowed, the law opens the court to the dissatisfied creditor to 
establish his claim, notwithstanding the insolvency and that the assets 
are being administered by the receiver. But beyond this, save to pre- 
vent improper diversion of funds applicable to the particular debt 
and the like, the courts cannot control the receiver in the administra- 
tion of the assets. It would defeat the policy of the statutes to en- 
force a contract by an insolvent bank and its créditer, whereby it is 
agreed, if a note be not paid at maturity, and the owner of the debt 
goes to expense in "collecting or attempting to collect" and brings 
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suit, that the amount of such expansé and attorney's fées shall be 
added to the real debt, and correspondingly swell the dividend to be 
declared out of the insolvent esta te in favor of such créditer, necessa- 
rily to that extent prejudicing other creditors. It would give the par- 
ticular créditer power to displace the gênerai law as to costs, which, 
when the receiver is sued by a créditer te establish a rejected claim, 
is part of the System of vvinding up insolvent banks, and substitute 
for it a provision that whatever the nature of the expense or the 
amount spent in litigating his debt the creditor shall recover it as part 
of the costs to be paid out of the assets of the insolvent bank, and, 
if the claim itself be a preferred one, that such costs and expenses 
shall also be a preferred claim against the estate. Every creditor who 
takes a note with provisions like this is charged with knowledge of 
the law providing for the administration and settlement ef the af- 
fairs of an insolvent bank that it enters into his contract, and that 
it does not contemplate that the creditor who litigates the settlement 
of his claim with the receiver shall be reimbursed eut of the trust 
funds beyond the statutory costs fer his expenses in getting his claim 
allowed and paid. Besides, the centingency upen which the expense 
of collection and attorney's fées are to become due is that the note 
be "not paid at maturity." The centingency upen which the debt is 
to be increased by the addition of expenses and attorney's fées had 
«et occurred when the insolvent bank was placed in the hands of a 
receiver; for the note was not then due. When it matured, the in- 
solvent bank was in process of administration, and thé payment of 
the claims of the creditors was necessarily delayed for investigation, 
the getting in of assets, and the déclaration of dividends fer ratable 
distribution to creditors. The bank itself was disabled by the act 
of law from paying out anything or meeting the note at maturity. 
Under thèse circumstances, to increase the debt of a particular liti- 
gant by the addition of attorney's fées and the expense of "attempting 
to collect" simply because he bas so contracted, is, in efïect, whatever 
it may be technically, the Visitation of a penalty upon other creditors 
to the extent that the amount allowed the particular creditor for such 
disbursements diminishes the dividends, which otherwise must be 
based ratably upon the real indebtedness of the insolvent debtor. 
Whatever may be the rights of the parties under a note of this 
kind as to reimbursement for attorney's fées and expenses when suit 
is brought, or effort made to collect, before the insolvent bank is 
placed in the hands of a receiver, we are of opinion, where the note 
did not mature, and suit was net brought or effort made to collect, 
until the insolvent bank was taken in charge by the receiver for the 
purpose of liquidation, that the agreement should not be enforced 
by a court of equity. So long as the debtor is not insolvent, it is no 
concern of other creditors what the creditor may agrée to pay another 
creditor if he does not meet a note at maturity ; but when the agree- 
ment attaches other than the ordinary légal conséquences of the reim- 
bursement of principal and interest, and the costs ef litigation as al- 
lowed and taxed in the courts, on failure to pay at maturity, other 
creditors whose share in a trust fund is diminished thereby hâve the 
right te complain of an effort thus to change the law of costs in tlje 
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administration of that fund. Agreements of the kind hère must be 
construed as intended to apply to ordinary suits brought against the 
bank while it is a going concern and in charge of its affairs. Com- 
plainant is in a court of equity, asking equity, and it must do equity. 

As it is admitted that tlîe other claims of appellant hâve been set- 
tled and paid by the receiver in full, and tliat there remains in his 
hands a suiïicient sum arising from the collection of collatéral de- 
posited to secure the payment of appellee's note of February 28, 1906, 
which collatéral appellant surrendered to the receiver without préj- 
udice to its rights, and as we hâve reached the conclusion that the 
proceeds of the collatéral must be apphed in satisfaction of the 
Buckmaster and Williams note, the decree of the Circuit Court must 
be reversed, and a decree entered that the complainant's claim, as 
evidenced by the Buckmaster and Williams note, be allowed for 
the principal of said note and interest at the rate of 8 per centum 
per annum, and that the receiver certify such allowance to the Comp- 
troller, the amount thereof to be paid out of the funds in the hands 
of the receiver arising from the collections on the collatéral. 

The decree appealed from is reversed, and the cause is remanded 
to the Circuit Court, with instructions to enter a decree in accordance 
with the views herein expressed, and otherwise proceed as equity 
may require. 



GEEMAN ALLIANCE INS. CO. v. HOME WATEE SUPPLT CO, 
{Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) ; 

No. 882. 

1. Watees and Watee CotTESES (§ 206*) — ^Municipal Watee Stjpply— Con- 
, TEAÇT wmi City— Beeacii— LiABiLiTT to Peopebtt Owner. 

Where a water company contracted to furnish water to a city for flre 
and other purposes by an agreemént to which property owners were not 
parties, and there was neither ordinanee nor provision in tlie contract be- 
tween the city and the company imposing a liability on the latter to prop- 
erty owners, the company was not liable ex contracta for breaeh ot the 
contract, to a property owner whose property was destroyed by flre by 
reason' thereof, on the theory that the city acted as agent for the citizeus 
separately and Individually in malcing tbe contract, or that the property 
owners furnished the considération for the agreemént, or at ail. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
§ 301; Dec. Dig. § 206.*] 

2. Waters and Watee Courses (§ 206*) — Public Watee Supplt— Conteact 

WITH CrrY— Injuries to Peoperty Owners — Liability in Tort— "Pub- 
lic Oalling"— "Dangeeous Calling-" 

Where défendant contracted with a city to furnish water for lire and 
other purposes, it dld not thereby enter into a "public calling" in any 
sense différent from the public duty to supply the city with water with 
which It could combat flre; nor was the water company's business a 
"dangerous calling," so as to Impose upon it a duty to property owners 
within the city to furnish proper fire pressure so that for mère nonfea- 
sance property owners damaged could recover against it in tort. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
S 301; Dec. Dig. § 206.* 

For other définitions, see Words and Phrases, vol. 2, p. 1827.] '"^ "" 

•For other cases see same toplc & jj nvmbsk lu Dec. & Am. Diga, 1907 to date, & Rep'r Isdexea 
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In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

Action by the German Alliance Insurance Company against the 
Home Water Supply Company. From a judgment dismissing the ac- 
tion on sustaining a demurrer to the complaint, plaintiff brings error. 
Affirmed. 

Hartwell Cabell (Wilson & Osborne, on the brief), for plaintiff in 
error. 

Ralph K. Carson (Kirkland & Smith, on the brief), for défendant in 
error. 

Before PRITCHARD, Circuit Judge, and WADDILL and Me- 
DOWEIvIv, District Judges. 

McDOWELL, District Judge. This is an action at law, brought 
by an insurance company against a water company; the complaint 
being drawn in accordance with the Code of South Carolina. The 
facts may be very briefly stated. Under a contract between the city 
of Spartanburg, S. C, and a water company (défendant in error), the 
latter was, as is alleged, required to lay six-inch water mains, to place 
hydrants at certain intervais, and to maintain a certain pressure. It is 
alleged that the water company failed to comply with its contract in 
the respects above mentioned, and that in conséquence a fire, which 
could hâve been readily extinguished in its incipiency if the contract 
had been complied with, destroyed a number of houses belonging to 
the Spartan Mills, a corporation, doing business in Spartanburg, with 
ail of its property in the city, and a city taxpayer, entitled to protection 
from fire. The houses had been insured by the plaintiff below (plain- 
tiff in error), and, after payment of the losses to the miU company by 
the insurance company, the former executed a "subrogation receipt" 
to the insurance company, whereby the rights of the mill company 
were assigned to the insurance company. A demurrer to the com- 
plaint was sustained and the action dismissed. 

As no question is made as to the right of the insurance company to 
maintain an action where a property owner could maintain it, we shall 
consider only the alleged liability to the property owner. It should 
also be stated that we hâve hère no contract between the water com- 
pany and the property owner, and neither ordinance nor provision in 
the contract between the city and the water company to the effect that 
the water company shall be liable to the property owners. 

In considering the question of the alleged liability of the water com- 
pany to the property owner, let us first consider the action at bar as be- 
ing ex contractu, founded expressly on breach of contract. The prop- 
erty owner is not a party to the contract, and it is conceded that the city 
does not owe him the duty of furnishing water. The benefit to him is 
clearly not a direct benefit. A mère supply of water, adéquate in 
amount and under full pressure, would not of itself avail him anything. 
It seems to us that the overwhelming array of authority denying liabil- 
ity must be held sound in resuit on the accepted principles of the law of 
contract. The argument that the city acts as the agent of the property 
owners in making such contracts does not seem to us to be sound. The 
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city is în some sensé the agent of the citizens in the aggregate. It is 
not the agent qf the citizens separately and indivi^ually. This theory, 
if carried to its logical conclusion, would resuit in intolérable condi- 
tions, and is subversive of thoroughly established principles. No fur- 
ther weight seems to us to be given the argument in behalf of the prop- 
erty owner by the fact that the considération for the water company's 
agreement cornes in large measure from the property owners. The 
connection is too remote. The water company in case of default in 
payment by the city must sue the city and force it to collect from the 
citizens. The water cOmpany cannot sue the individual citizen. 

For rulings in favor of the right of recovery, see Paducah Lumber 
Co. v. Paducah Water Co., 89 Ky. 340, 12 S. W. 554, 13 S. W. 349, 
7 L. R. A. 77, 25 Am. St. Rep. 536 (which has been followed by some 
subséquent cases in Kentucky) ; Gorrell v. Water Co., 124 N. C. 328, 
32 S. E. 720, 46 L. R. A. 513, 70 Am. St. Rep. 598 (which was fol- 
lowed in Fisher v. Supply Co., 128 N. C. 375, 38 S. E. 914); Planters' 
Oil Mill v. Monroe Waterworks, 52 La. Ann. 1243, 27 South. 684; 
Mugge V. Tampa Co., 52 Fia. 371, 42 South. 81, 6 L. R. A. (N. S.) 
1171, 120 Am. St. Rep. 207. We are aiso referred to Crone v. Stinde, 
156 Mo. 262,^ which we hâve not been able to see, but which is said to 
intimate that Howsman v. Trenton Co., 119 Mo. 304, 24 S. W. 784, 23 
L. R. A. 146, 41 Am. St. Rep. 654, and Phœnix Ins. Co. v. Trenton 
Company, 42 Mo. App. 118, are unsound. 

A sufficient number of the décisions against the right of recovery are 
found in Lovejoy v. Bessemer Co., 146 Ala. 374, 41 South. 76, 6 L. 
R. A. (N. S.) 429; 1 Farnam on Waters, § 160b; 30 Am. & Eng. 
Ency. (2d. Ed.), 429 et seq. See, also, Ancrum v. Camden Co., 82 S. 
C. 284, 64 S. E. 151, 21 L. R. A. (N. S.) 1029. 

Can a right of action be maintained on the theory that this is an 
action in tort? 

Having reached the conclusion that the property owner has no right 
of action ex contractu, it would seem to follow that no liability in tort 
can exist, because the assumed duty arises only from a contract by 
which the plaintiff is not given any right of action. However, the 
opinion in Guardian Trust Co. v. Fisher, 200 U. S. 57, 26 Sup. Ct. 186, 
50 L. Ed. 367, seems to us to call for the discussion which follows, 
especially in view of the following: 

"* • ♦ If the Company proceeds under its contract, constructs and opér- 
âtes Its plant, It enters upon a public calling. It occupiea the streets of the 
city, acqulres rlghts and privilèges pecullar to Itself. It invites the citizens, 
and, if they avail themselves of Its convenlences and omit mailing other and 
Personal arrangements for a supply of water, then the company owes a duty 
to thèm in the discharge of its public calling, and a neglect by it In the dis- 
charge of the obligations imposed by its charter, or by contract wlth the city, 
niay be regarded as a breach of absolute duty, and recovery may be had for 
such neglect. The action, however, is not.one for breach of contract, but for 
négligence in the discharge of such duty to the public, and is an action for 
tort." 

The first inquiry, of course, is whether or not the Suprême Court, 
in the case above mentioned, has rendered a binding décision on the 
right of the property owner to recover from a water company under 
the circumstances alleged in the case at bar. We are of opinion that 

»65 s. w. 863. B6 S. W. 907. 
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the court did fiot in that case décide this question. In that case the 
Suprême Court did décide that the judgment in the state court was a 
judgtnent in tort and also that the efféct of section 1255, Code N. C. 
1883, was to make a judgment in tort against the successor in interest 
of a corporation mortgagor as effective as such a judgment against 
the mortgagor. In the opinion it is said : 

"The statute subordinates the mortgage to judgments for torts. Now what 
Is the judgment? It is a détermination that upon the faets stated the plaln- 
tiff Is entitled to recover so much money. It may not be esseutial that it 
récite whether the facts stated show a breach of contract or a tort, but it Is 
essential that the judgment should be considered as a détermination that upon 
those facts the plaintiff is entitled to recover. And it must be assumed that 
under the statute the mortgagee and the bondholders it represents agrée to ae- 
cept the judgment as concluslve in thls respect, or, if not coudusive, afr least 
prima facie, évidence." , , - . 

We bave therefore a case in which the mortgagee had in effect con- 
tracted that its property, so to speak, should be bound by any judg- 
ment obtained without fraud against the mortgagor (or its successor), 
if the judgment were in tort. It follows that the character of the 
judgment obtained by Fisher in the state court was the only question 
presented to and decided by the Suprême Court. In other words, the 
question béfore the court was this: It being conceded in effect that 
Fisher had a right of action against the supply company, can this right 
of action bè properly classed as sounding in tort? It is also to be 
remembered that the judgment in Fisher v. Supply Company came 
f rom North Carolina, one of the f ew states holding that there is 
privity of contract between the water company and the property 
owner. Gorrell v. Water Co., 124 N. C. 328, 32 S. E. 720, 46 L. R. 
A. 513, 70 Am. St. Rep. 598. Such being the fact, there being a con- 
clusively adjudicated privity of contract and a liability ex contractu, 
the ruling that there is a liability in tort for neglect in the performance 
of the contract is simply affirmatory of àll of the large class of cases 
illustrated by the liability in tort of a common carrier to its passengers. 

The question before us is therefore not settled by Guardian Trust 
Co. V. Fisher, supra ; but in view of what is there said some discussion 
of the question is necessary. 

It can only tend to clearness of thought to lay out of considération 
ât the outset that large class of cases in tort in which there is a direct 
contractual relation between the plaintiff and the défendant; such as 
the liability in tort of a common carrier to its passenger, including the 
"invitation to alight" cases; of the blacksmith to his customer, where 
the blacksmith by incompétence or négligence lames the horse ; of the 
attorney to his client ; and of the physician to his patient, where the 
contract of employaient is made by the patient. In ail such cases there 
is a relation between the plaintiff and défendant such as does not exist 
hère— a clear privity of contract. 

It will also tend to clearness to lay aside those cases in which lia- 
bility in tort arises from a violation of statute or lawful ordinance by 
the défendant. For instance, cases in which the plaintiff is injured 
at a public crossing by the failure of a railway company's servants to 
Sound warnings or to check the speed of the train, in violation of stat- 
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utes or prdînances. In such cases there îs no contract relation at ail, 
but the duty owing by the défendant to the plaintiff is more readily 
ref érable to the statute or the ordinance than to the common-law duty. 

Cases in which there is no statute or ordinance governing the duty 
of a railway company at public crossings will be çonsidered later on. 
And it may net be âmiss to hère call attention to the fact that in such 
cases the complaint is oi a misfeasance, while in the case at bar the 
complaint is for what is to be classed as a nonfeasance. . 

Can it be said that the défendant hère has entered upon the per- 
formance of a public duty? If so, there is a liability in tort to the 
property owner specially injured by neglect in the performance of 
such duty. 

We are cited to Robinson v. Chamberlain, 34 N. Y. 389, 90 Am. 
Dec. fis, and Fulton Ins. Co. v. Baldwin, 37 N. Y. 648. In the first 
of thèse cases the défendant had contracted with the state to keep in 
repair the locks on certain sections df the Erie Canal, and it was held 
that: 

- "A public offlcer, or a contractor engaged to perform the dutles of a public 
officer, ' is llable for négligence or malfeasancë to any one sustalning spécial 
damage in conséquence tliereof." 

In the Baldwin Case the défendant had contracted to keep a section 
of the canal free from obstructions and was held liable to an Insurance 
company which had paid losses to the owner of a canal boat sunk by, 
reason of a snag negligently le ft in the canal by the contractor. 
. In Robinson v. Chamberlain, supra, it is said: ,£, 

"The only question in this case is whether an action will lie agalnst a con- 
tractor, employed by the state, pursuant to law, to keep a portion of the 
canals in proper condition and repair, who neglects his duty, whereby the 
plaintiff sustains spécial damage. 

"It Is a famillar doctrine that, 'when a corporation or Individual is bound 
to repaie a public hlghyray or navigable river, they are liable to indictment 
for the neglect of their duty' (Fer Nelson, J., in People v. Corporation of Al- 
bany, 11 Wehd. [N. Y.] 539 [27 Am. bec. 95]). 

"A navigable river is à public highway ; our canals, open and free to ail 
for navigation, upon payment of the toll fixed by law, as our turnpikes are, 
for travel upon like terms, are, I think, in every sensé, public hlghways. 

"A fallure to keep a public highvyay in repair by those who hâve assumed 
that duty from the state, so that it is unsaf e to travel pver, is a public nui- 
sance, making the party bound to rëpair liable to indictment for the nuisance, 
and to an action at the suit of any one who has sustained- spécial damage." 

In the cases above mentioned there are features which distinguish 
them from the case at bar. In them the contract serves no necessary 
purpose other than to identify the person who should perform the 
duty. The duty is created by law; existed before the contract was 
made; an indictment lies for failure to perform it; and the public is 
the direct, and the state the indirect, beneficiary. In the case at bar 
the duty, if it exists, did not exist until the contract was made; the 
contract alone furnishes- the measure of the duty; no indictment lies 
for failure to comply with the contract ; and the city is the direct bene- 
ficiary, while the property owner is only indirectly and incidentally 
benefited. We bave said that the contract alone créâtes the duty, if it 
exists. This is true because it is universally conceded that the city owes 
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no duty to its property owners to establish waterworks, and, if the 
city does establish such works, it is not liable to its property owners 
for neglect in opération. United States v. Sault Ste. Marie (C. C.) 137 
Fed. 258 ; 3 Dill. Municip. Corps. § 975 ; 28 Cyc. 1303 ; Boston Co. v. 
Salem (C. C.) 94 Fed. 238 ; Metropolitan Co. v. Topeka Co. (C. C.) 
132 Fed. 702, 704. We hâve said that the contract alone furnishes 
the measure of duty, if it exists. In a case such as we hâve hère it 
would be clearly erroneous to say that the duty is to lay reasonably 
large mains, to install hydrants at reasonable intervais, and to main- 
tain a reasonable, or a reasonably adéquate, pressure. Such require- 
ments may exceed the requirements of the contract. Consequently, 
if a duty to the property owner exists, it is a duty to use care to per- 
form the contract. No indictment lies for failure to perform the con- 
tract because such breach of contract is neither a crime nor a mis- 
demeanor, The remaining distinction is obvions without élaboration. 
In a contract to perform a true public duty the citizen is benefited 
directly. In the case at bar the property owners are indirectly bene- 
fited, and only then in the event that the city properly utilizes the water 
supplied by the water company. 

It would seem therefore that we could not consider the défendant 
hère as having entered upon the performance of a public duty, even 
if the contract itself did not négative such hypothesis. 

In so far as the expression "public calling" conveys any meaning 
other than that implied in the term "public duty," it may hère be said; 
that it seems to us that the défendant hère has not undertaken a public 
calling. The contract restricts its calling, in respect to supplying water 
for combating fire, to that of supplying the city. The défendant dis- 
tinctly has not entered upon the calling of supplying water, for fire 
purposes, to the public. In the sensé that a public calling is one that 
brings the one following the calling into contact with the public, in 
the sensé that the calling is such that the public has an interest (even 
an indirect interest) in the manner in which it is carried on, the défend- 
ant has entered upon a public calling. But the question remains wheth- 
er this particular public calling is such that a liability in tort to the 
public arises for acts of nonfeasance. 

Let us now consider some cases of liability in tort where there is 
no contract, or in which the contract can be disregarded. Svich cases 
may be illustrated as follows: Where a surgeon is employed by the 
father of the patient (Gladwell v. Stiggall. 5 Bing. N. C. 733, 35 E. 
C. L. 393), or by the husband (Pippin v. Sheppard, 11 Price, 400) of 
the patient, and is liable in tort at the suit of the patient for malpractice 
or neglect ; or where the physician is employed by the county authori- 
ties to attend charity patients at the almshouse (Du Bois v. Decker, 130 
N. Y. 325, 29 N. E. 313, 14 L. R. A. 429, 27 Am. St. Rep. 529) and is 
liable in tort to a charity patient for incompétence or neglect; where 
a manufacturing pharmacist negligently labels a poison as a harmless 
drug and is held liable in tort, to one who is thereby injured and to 
whom it was administered by a remote vendee (Thomas v. Winchester, 
6 N. Y. 397, 57 Am. Dec. 455), and the case of a railway company 
injuring a person at a cros.sing by neglect, in the absence of statute 
or ordinance (23 Am. & Eng. Ency. [2d Ed.] 756), or where it is held 
174 F.— 49 
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liablélhçljwithstànding.compliahce with an ordinancç (Grand Trunk R. 
Go; V. Ives, 144 U/Si 408, 12 Sup.Ct. 679, 36:L: Ed. 485). 
; The most noticèable featurcof thèse cases, which is common to ail 
of them, is the danger to the public from neglect by the défendant. In 
each 6f; thèse cases we.may with some propriety say that the défendant 
had' èntered upon a dangerous calling. See, also, Oil Co. v. Desel- 
mo, 81g U. S. 159, 178, 29 Sup. Ct. 270, 53 L. Ed. 453— an excellent 
illustration of a dangerous cdlling. 

In considering whether or not the water company has entered upon 
a calling to be properly classed as "dangerous," we are confronted by 
some différences between the cases instanced above and the case at bar. 

There is in marked degree a helplessness on the part of the physi- 
cian's patient, o£ the one who takes a mislabeled drug, and of the trav- 
eler on a level crossing, which is far from being so pronounced in the 
case ofi the pfopefty owner. He still has fire insurance, chemical ex- 
tingUishers, and the same crude methods of combating fires in their 
incipièn(^ that he had bef ore the city water plant came into existence. 
; If: the danger of neglect in water Company cases were so imminent 
as in the cases above mentioned, in view of the length of time that 
water companies hâve been in existence, we should hâve a "cloud" 
of décisions asserting liability in tort to property owners on the 
ground of "dangerous calling" ; whereas, the absence of authority for 
taking such position is most marked. 

If neglect by a water company in respect to supplying water for 
combating fire is' so dangerbus to the public that the company must be 
held:to;hâve ehtered upon a "dangerous calling," it would seem that 
thé'côUfts would long silice hâve swept away the défense on the part 
of the oity^îufnishing' water for fire purposes) that it is performing a 
governmental function. "Salus populi suprema lex." The very fact 
that sùch défense is so uiiiversally held good seèms to us a strong ar- 
gument for holding that the danger td^ the public from neglect in sup- 
plying water for fire purpOses is not so imminent or so extrême as to 
justify the courts iri classifying the calling as "dangerous." The citi- 
zens had no ri^ght of action when the city was doing itself what it has 
since engaged the water company to do, and they are in no worse 
pïight now'. No very gOod reason suggests itself for holding that 
danger to the public becomes sUddenly the dominant feature of the 
calHng, because a private person or corporation has undertaken it. 

There i-emains afurther distinction between the case at bar and the 
"daiigefous callihg" cases. In the latter the duty is independent of 
contract. In the case at bar, if the duty exists, it is created by and 
originatës in a contract made with some one other than the plaintiflf, 
and is so entirely measured by the contract that the supposed duty is 
simply to perform the contract. 

In^ Longmeid v. Holliday, 6 E. L. & E-, 562, 6 Exchq. 761, Baron 
Parke said : 

"There are other cases, no doiibt, besides that of fraud, In which a third 
person, although not a pnrty to the contract, may sue for damage sustaiued 
by hlm If it be brokén. Thèse cases occur where there Is a wrong done to a 
person for which he eould hâve a right of action, althongh no such contract 
had been made. » * ♦" 
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The very fact that the duty, if it exists, originates in, and is only to 
be measured by, the contract, forbids the conclusion that the duty 
arises in behalf of any one not in suflficient privity with the contractor 
to maintain an action ex contractu. In other words, the want of privi- 
ty which dénies to the plaintifï a right of action ex contractu forbids 
a finding that a duty to the plaintifï is created by the contract. 

A différence between the case at bar and the admitted liability in tort 
of a water company which, for instance, leaves a trench open in a 
Street, is found in the respect last above mentioned. In leaving a trench 
open, the duty to the person injured thereby does not originate in and 
is not measured by the contract between the city and the water Com- 
pany. The duty exists independently of and without référence to the 
contract. And this différence exists without référence to the further 
fact that in the case supposed the act complained of is in a sensé affirm- 
ative, a misfeasance; while in the case at bar the act is négative, a 
nonfeasance. 

Let us now mention a few decided cases, generally accepted as 
Sound, which seem to us to afford précédents for denying the existence 
of a right of action in tort in the plaintiff hère. 

In Savings Bank v. Ward, 100 U. S. 195, 35 h. Ed. 621, an attorney 
at law, employed and paid solely by his client and without knowledge 
as to the purpose for which it was obtained, gave to his client an opin- 
ion on the title of real estate which the attorney supposed belonged 
to his client, to the effect that the title was good and the property un- 
incumbered. The client had previously conveyed the property to an- 
other, and this conveyance, although on record, was overlookéd by rea- 
son of the négligence of the attorney. The client used the opinion 
and thereby obtained a loan from the bank, mortgaging the real estate 
as security therefor. By reason of the unreported conveyance the bank 
lost the loan and thereupon sued the attorney. The court, although 
not unanimously, held that the attorney was not liable to the bank. 

In Winterbottom v. Wright, 10 Mees. & W. 109, it was held that 
the driver employed by the owners of a coach line could not maintain 
an action in tort against the builder of the coach, whose négligence in 
the construction of the coach caused an in jury to the plaintiff. 

In Longmeid & Wife v. Holliday, 6 Eng. Law & Equity Repts. 
563, 6 Exchq. 761, A. sold a lamp manufactured by A. to B., and by 
reason of négligence in the construction of thé lamp B.'s wife was 
injured. It was held that an action in tort by the wife against A. did 
not lie. 

It cannot be denied that an attorney who prépares an opinion on title 
must know that it may be used to the injury of some one or more of 
the public ; the coach builder must know that négligence in the con- 
struction of a coach, especially if it is to be used in public service, may 
resuit in death or injury to some of the public; the manufacturer of 
lamps must know that a lamp sold by him is likely to be used by others 
than his immédiate purchaser, and that négligence in construction is 
to such extent dangerous to the public. And yet in thèse cases liability 
in tort was denied. A duty to the plaintiff was in each case held not 
to hâve existed, and in each case the plaintiff was injured as the resùlt 
of a breach by the défendant of a contract with a third party. 
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. We do n,ot think it necessary to discuss at length the liability of a 
water, Company in case it were undeir no contract to supply water for 
fire purposes but nevertheless undertakes to do so. Guardian Trust 
Ço.y.'tisher, 200 U, S. 69, 26 Sup. Ct. 186, 50 L. Ed. 367. We hâve 
no fsuch; case hère, but still it seems not improper to say that in our 
opinion there would be no liabihty in, tort to the property owner unless 
therewere also a liabihty ex contractu upon an impHed agreement be- 
tween the eompany and the property owner. If the considération was 
paid by the city, and not directly by certain property owners, it would 
assuredly prevent the implication of an agreement between the water 
Gopipany and the individual property owners. And inability to main- 
tain an action ex contractu on the part of the property owner would 
defeat his right to maintain an action ex delicto. If the water Com- 
pany were to collect from certain property owners direct, it is incon- 
ceivable that there should not be first an agreement at least as to the 
amount to be charged, and an implied promise to render some ascer- 
tainable service to the property owners paying therefor. No such 
case is likely to arise ; but if it shoijld it would be so unlike the case at 
bar as to afford us no aid in reaching a proper conclusion. 

Among the water eompany cases in which the question of liability 
in tort to the property owner was considered and denied may be men- 
tioned,:; JS^ickerson v. Bridgeport Co., 46 Conn. 24, 33 Am. Rep. 1, 5; 
F*oster y.' lyookout Co., 3 Lea (Tenn,) 42 (see note 33 Am. Rep. 8); 
Fowl^r V. Athens Co., 83 Ga. 219, 9'S. E. 673, 20 Am. St. Rep. 313, 
315; Nîchol V. Huntington Co., 53 W. Va. 348, 44 S. E. 290; Britton 
V. Green Bay Co., 81 Wis. 48, 51 N. W. 84, 29 Am. St. Rep. 856; 
House V. Houston Co., 88 Tex. 233, 31 S. W. 179, 28 L. R. A. 532; 
Ancrumv. Camden Co., 82 S. C. 284, 64 S. E. 151, 21 L. R. A. (N. S.) 
1029; Fitch v. Seymour Co., 139 Ind. 214, 37 N. E. 982, 47 Am. St. 
Rep. 258. 

Our conclusion is that the judgment below must be afiirmed. 



MARTIN V. ORGAIN.t 

(Circuit Court of Appeals," Flfth Circuit. November 16, 1909.) 

No. 1,90S. 

Bankettptot :(§ 191*)— Ljens— Lien for R-ent to Become Due. 

Whejre the Jandlord of a bankrupt had a lien on the property on the 
leased premlses for "rent due and to become due" by the express terms of 
the lease and also by Sayles' Tex. Ann. av. St. 1897, art. 3251, for rent 
due and to become due for the eurrent contract yeàr, such lien Is enforcea- 
ble agalnst, the trustée In bankruptcy for rent to become due durlng the re- 
malnder of the contract year In whlch the bankruptcy occurs, and whlch 
has become due prlor to the adjudication of the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 290 ; Dec. Dlg. 
HOl.»] 

Àppeal from the District Court of the United States for the North- 
tm District of Texas. 

In the matter of E. H. Lowe Company, bankrupt. Julia Martin 
appeals from an order disallowing her claim to a lien. Reversed. 

*For othcr «um >ee lame topic £ S numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Index» 
t Rehearing denied December T. U09l 



MARTIN V. ORGAlS. 773 

In tlie matter of E. H. Lowe Company the appellant flled before tlie référée 
the f ollowing claim : 

"At Ft. Worth, In sald district of Texas, on the 17th day of July, A. D. 
1908, came Julia Martin of Ft. Worth, in the county of Tarraut, in said 
district of Texas, and made oath and says : 

"That E. H. Lowe Company, a corporation, against which a pétition for 
adjudication of bankruptcy had been filed and which has heretofore been 
adjudged bankrupt, was at and before the filing of said pétition, and still 
is, jEstly and truly indebted to said déponent for a sum of money repre- 
senting the rents due and to beeome due for that portion of the current 
contract year aceording to the terms of a certain lease made by déponent to 
and with said banlîrupt, extending from the flrst day of January, A. D. 
1908, to the first day of September, A. D. 1908. That the total amount of 
said indebtedness for said period is the sum of thlrty-eight hundred, fifty- 
six and 18/100 dollars ($3,856.18), as shown by the statement of account 
hereto attached marked 'Exhibit A' and made part of this proof; that no 
part of said debt has been paid except the sum of eighteen hundred, flfty- 
eight and 78/100 dollars ($1,858.78), as shown by the Items credited on said 
attached account ; that the considération of said debt is rents due and to 
beeome due as af oresaid ; that there are no offsets or counterclalms to said 
indebtedness except as set forth in said attached account, and that the bal- 
ance after allowing same is the sum of nineteen hundred, ninety-seven 
and 40/100 dollars (.$1,997.40) ; that no note has been received for said in- 
debtedness or any part thereof, and no .iudgment has been obtained for 
same ; that the only security held by this déponent for sald debt is a 
landlord's lien on the property of the said bankrupt on the premlses let in 
said lease secured by the said contract of lease and by the statute law of 
the State of Texas, and that by agreement whatever rights in sald bank- 
ruptcy déponent has under and by virtue of snid lien extend to the funds 
in the hands of the trustée for said banlîrupt derived from the sale of the 
property of said bankrupt on said leased premlses at the time of said bank- 
ruptcy; that said claim Is entltled by law to priority of payment ont of 
the assets of said bankrupt in the hands of its trustée. .Tulia Martin. 

"Subscribed and sworn to before me this 17th day of .Tuly. A. T). 1908. 
"[Seal.] N. G. Denison, 

"Notary Public In and for Tarrant County, Texas." 

The trustée answered the said claim, in substance, charglng that, as 
to the rent due after the adjudication in bankruptcy, it was not a proT- 
able claim, and he prayed that the same should not be allovved. 

A hearlng was had before the référée on an agreed statement of facts 
as follows : 

"In the Matter of the E. H. Lowe Co. No. 461, In Bankruptcy. 

"In the matter of the claim of Mrs. .Tulia Martin against the estate of 
the bankrupt aforesaid for rents, the following facts are agreed to : 

"The E. H. Lowe Company, a corporation, was adjudicated a bankrupt on 
the Oth day of Mareh, 1908. 

"Tliat the contract of which the following is a copy, was duly executed 
and was in force at the date of said bankruptcy as an obligation of the 
said E. H. Lowe Company, It havlng acquired the rights of E. H. Lowe named 
In said contract as the original lessee. 

"The stock In trade of the said bankrupt remained on the promises de- 
scribed in said contract of lessee as the property of said bankrupt estate 
from the date of said adjudication to and includlng the 9th day of April, 
1908, the trustée in bankruptcy belng in control of said premlses from the 
date of his élection to and Including the sald Oth day of April, 1908, when 
he sold the said stock In trade. 

" 'Contract. 
" 'State of Texas, County of Tarrant. 

" 'This contract of lease made and entered into on this, the 14th day of 
September, 1906, by and. between Julia Martin, an unmarried woman, of the 
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county of Tarrant and state of Texas, party of the flrst part, and B. H. 
Lowe, of said county of Tarrant, party of the second part, witnesseth : 

"'That said first party, In considération of the rents, co venants, and 
agreements hereinafter contained and by said second party to be pald and 
performed, does hereby grant, démise and le^se to said second party, the 
premises described as folio ws, to wit : lots one (1) and two (2) in block 
iive (5), Hirschfleld's addition to the clty of Fort Worth, in Tarrant coun- 
ty, Texas, together wlth the improvements now on said lots. 

" To hâve and to hold the same wlth tlie appurtenances thereunto belong- 
ing, unto the said party of the second part from the 15th day of Septem- 
ber, 1906, to and including the Slst day of December, 1911, being a term of 
flve years, three months and flfteen days, fuUy to be completed and ended 
on the Slst day of December, 1911, said lessee yleldlng and paylng there- 
for the sum of twenty-two thousand, two hundred and twenty-flve ($22,225) 
dollars, as hereinafter provlded, and the further sum of ail taxes of every 
character which shall be leyled on or assessed against said property dur- 
ing said term, and the further sum of ail prenilums which shall he pald for 
Insurance for said term on said property, as hereinafter provlded, and the 
further sum for ail moneys which shall be pald for repairs on the improve- 
ments on said premises during said term, as hereinafter provlded. 

" 'Provided, however, that If said rent, or any part thereof, shall remain un- 
paid for ten days after It shall become due and payable, as hereinafter set 
forth, or if said lessee shall fail to pay said taxes, or procure and pay for 
. said Insurance, or makè and pay for repairs, in manner as hereinafter 
agreed to be done, and default In any such case shall continue for ten 
days after notice thereof to said lessee given by said lessor or her agent 
or assigne ; or If said lessee shall asslgn thls lease or sublet said leas- 
ed premises, or any part thereof, wlthout the written consent of said les- 
sor or her agent or asslgns ; or If said lessee's interest in thls lease shall 
be taken or sold nnder exécution or other légal process, then and In 
any of the events aforesald, It shall be lavvful for said lessor, her helrs 
or asslgns, at their option, wlthout further notice or demand, Into said prom- 
ises to reënter and the same to hâve again, repossess and enjoy, as in their 
first and former state, and thereupon thls lease and everything therejn con- 
tained on the part of said lessor to be done and performed shall cease, 
détermine and become utterly vold; provided, however, that It Is contem- 
plated by the said parties to thls lease that the said lessee may assoclate 
wlth himself in a mercantile business in dry goods or slmilar Unes, other 
person or persons, in a partnership relation with hlm, and the use and oc- 
cupancy of said premises, under terms of thls lease, by such flrm or part- 
nership of whleh the said lessee shall be an active member, shall mot be 
deemed a violation of the above stated provision against assigning and sub- 
letting the said promises; and, the occupancy and use of said premises by 
said lessee and hls associâtes In business as aforesald, shall subject said 
associâtes and members of said partnership or flrm, and ail their property 
in and on said leased premises, to the full terms, obligations and liabilitles 
of and provided in thls lease. 

" 'Said lessee covenants and agrées wlth said lessor as follows : Thls Is 
to say, said lessee wlll pay' said money rent, to wit. the said sum of twen- 
ty-two thousand, two hundred and twenty-flve ($22,225) dollars in instal- 
ments as follows: the sum of one hundred and seventy-flve ($175) dollars 
on the 15th day of September, 1906, the sum of three hundred and fifty 
($350) dollars on the flrst day of each and every month thereafter to and 
including the Ist day bf December, 1911, and until the whole amount 6f twen- 
ty-two thousand, two hundred and, twenty-flve ($22,225) dollars shall hâve 
been pald. 

'"'Said lessee further covenants and agrées that as part of the rents a,nd 
considération for said premises and lease, that said lessee will pay prompt- 
ly from year to year, as the same become due and payable, ail taxes levied 
on or assessed against said premises, for and during the full term of thls 
lease, and will keep said premises during the full term of this lease, in- 
sured in first class Insurance companies, in a sum of not less than twenty- 
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eight tholisand ($28,000) dollars In the name and for the usie and beneflt of 
JuVla Martin, the sald lessor, or her heirs or assigns, as the case may be, 
and will promptly pay ail premiums for sald insurance when due ; aud will, 
durlng the full term of this lease, at the expense of the sald lessee, hâve 
done and made promptly as occasion arises, the ordlnary repairs on said 
premises and Improvements necessary to keep; same in as good condition as 
they now are, ordinary wear and tear excepted. 

" 'Sald lessee further agrées and covenants that If he should at any time 
fail or refuse to pay said taxes when due and payable, or to keep said prop- 
erty Insured and pay premiums for sald Insurance as above stipulated, or 
to make sald repairs as above stipulated, then and in that event, said les- 
sor, her heirs or assigns, shall hâve the right at her or their option, to 
pay said taxes, procure said insurance on said property and pay premiums 
therefor, and make said repairs, or to do one or more of sald things, and in 
the event she, or they, so do or act, then any and ail money paid out by sald 
lessor, her heirs or assigns, for any of said purposes, together vfiih ten per 
cent, per annum Interest on said money from date of payment of same, shall 
be and constitute a debt agàinst said lessee, which he hereby promises to 
pay on demand, and until the same shall be paid it shall constitute a part 
of the unpaid rents for said premises and may be collected as such. 

" 'And said lessee further covenants and agrées that he will not do or 
Buffer any waste on sald premises; that he will not assign this lease or sub- 
let said premises, or any part thereof, without the written consent of said 
lessor, her heirs or assigns (subject to the right of said lessee to associate 
others with him in partnership relation in the occupancy of said premises 
for purposes and on terms as af oresald) and at the end of said term said 
lessee will dellver up said premises In as good order and condition as they 
now are or may be put by said lessor, her heirs or assigns, reasonable use 
and ordlnary wear and tear thereof, and damage by flre or other unavoid- 
able casualty, excepted. 

" 'Provided, however, that In the event said improvements be destroyed 
or rendered untenantable by flre or other extraordlnary cause, and said les- 
see be thereby compelled to abandon said premises, this lease shall ter- 
minale, and said lessee shall thereupon be llable only for the rents, taxes, 
Insurance premiums and repairs, earned, aecrued or Incurred to the time said 
lease shall so terminale. 

" 'Provided, further, that If said Improvements shall be partially Injured 
from any cause, and are not thereby rendered substantially untenantable 
for sald lessee, that said lessor, her heirs or assigns, shall hâve the op- 
tion to at once repair same, and this lease shall In that event in ail its 
provisions continue in full force, and if such Injury is from such cause or 
of such nature as to be eovered by the insurance In force for the protection 
of said Improvements, then and In that event said lessor, her heirs or as- 
signs, shâll be required ànd obligated to make the repairs made necessary 
by said Injury, the expense of such repairs, however, not to exceed In any 
event, the amount of the Insurance money recelved for said injury by said 
lessor, her heirs or assigns. 

" 'Said lessee further covenants and agrées that for the whole of sald 
rents to be paid by eald lessee, Including any moneys paid by said lessor, 
her heirs or assigns, or owed by sald lessee for taxes, insurance or repairs, as 
hereinabove provided for, a lien is hereby reserved and given upon said prem- 
ises, the Interest of sald lessee in same, and ail the property of sald lessee 
in and upon sald premises. In favor of sald lessor, her heirs or assigns, prior 
and préférable to any and ail other liens of whatsoever character thereupon. 

'"Said lessee hereby waives ail notice to quit said premises which by law 
are required to be served upon him in the event any writ of ejectment or for- 
cible detainer be brought, and agrées that no altération shall be made In said 
premises or Improvements without the written consent of said lessor, her 
heirs or assigns. 

" 'Said lessor covenants and agrées for herself, her heirs and assigns, with 
,sald lessee, that said lessee paying the rents and charges hereinbefore stip- 
ulated for and observing and keeping the covenants of this lease ou his be- 
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ih'alf'te'fe kept, shall peâcéfully and qùletly hold, oceupy and enjoy sald 
preinlses dnrlng said term without lèt, Mndrance, éjection or molestation by 
sald léssor, her helrs or aeslgns, or any other person or persons lawfully 
claimtng or to clalm the same or any part thereof. 

*' 'In witnesB whereof, the sald parties hâve hereunto set their hands to 
thls instrument in duplicate on the date flrst-above written. 

" '[Signed] Julla Martin, Party of First Part. 

" 'B. H. Lowe, Party of Second Part. 
" 'State of Texas, County of Tarrant. 

" 'Before the undersigned anthority on this day personally appeared Mrs. 
Julia Martin, an unmarrled woman, and E. H. Lowe, Itnown to me to be the 
persons whose names are gubscribed to the foregoing Instrument, and ac- 
Imowledged to me that they executed the same for the purposes and consid- 
ération therein expressed. 

" 'Glven undèr my hand ànd officiai seal at Fort Worth, Texas, thls the 15th 
day of September, 1906. 

" 'W. Storer, Notary Public in and for Tarrant County, Texas. 
" "State of Texas, County of Tarrant. 

" 'The sum agreed to be pald for rents, In the attached lease made by Julla 
Martin to E. H. Lowe, dated iSeptember 14, 1906, Is, In considération of cer- 
tain expendltures made by sald lessor, Julia Martin, on the said leased prem- 
ises, Increased in the sum of seveu hundred and sixty-slx and 76/100 dol- 
lars ($766.67), whlch sald sum is to be added to the sum stipulated for rents 
in sald lease, and is to be pald In monthly Instalments, on the rent day flx- 
ed In said lease, of thlrteen and 22/100 dollars ($13.22) each, and ail the terms, 
provisions and obligations of sald lease In favor of the lessor therein with 
référence to the payments of rents and the lien and securlty for samej are 
expressly agreed to extend to and cover this the said additional sum agreed 
to be paid for rents as aforesald. 
" 'Witness our hands thls Ist day of Mareh, 1907. 

"'Mrs. Julia Martin, 
" 'Barle H. Lowe, 
" 'E. H. Lowe Company, 
"'By W. T. Potter, Président.» 

"That the bankruptcy corporation bas pald the amounts due by it tp Mrs. 
Julia Martin to the Ist day of January, 1908, and that it pald to Mrs. Martin 
the amounts due as the money rents for the months of January and Fëb- 
ruary, 1908, to wlt, the sum of $726.44. 

"That the trustée of the bankrupt concern paid to Mrs. Julia Martin $625.26 
for the use of the premlses during the tlme whlch he occupied them as such 
trustée. 

"That the trustée rejected the contract of lease so far as under the law 
he was authorlzed and empowered to do so, and notifled the lessor that the 
estate of the sald B. H. Lowe Company, bankrupt, would not be bound for 
the rent of the premlses after he ceased to oceupy them as such trustée. 

"That by an agreement between the trustée and Mrs. Julia Martin, O. H. 
Martin & Company occupied the premlses from the lOth day of Aprll to the 
15th day of May, 1908, for whlch that company paid to Mrs. Martin the sum 
of $548.39. 

"That under a llke agreement Ev S. Klrk occupied the premlses from the 
18th day of May untll the 15th day of June, 1908, for whlch he paid the pe- 
tltloner the sum of $300. 

"Each of thèse occupancies were had with the distinct understandlng that 
by allowing the premlses to be so occupied Mrs. Martin would not walve any 
rlghts that she might hâve. 

"Thaï the E. H. Lowe Company before its bankruptcy had paid in preml- 
ums on Insurance upon the premlses for the year 1908, the sum of $283.95. 

"That if the claim of petltloner, Mrs. Julia Martin, is a provable clalm 
agalnst the estate of E. H. Lowe Company, bankrupt, the following would be 
a correct statement of tlie amount of her clalm: 
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Rent (rom March Ist. 1908, to Sept. lst,> 1908, 6 months at 

S363.22 per month $2,179 32 

Proportion of the state and county taxes for the year 1908, 
upon the property leased, which would tiave accrued from the 
Ist day of January until the Ist day of Septeniber. 187 50 

Proportion of city taxes for the year 1008, upon the property 
leased which would hâve accrued froin the Ist day of Janu- 
ary until the Ist day of September 525 00 

Proportion of the Insurance for the year JJJ08 upon tlie property 
leased which would hâve accrued betweeu the Ist day of Jan- 
uary and the Ist day of September 229 58 

Total $3,121 40 

Crédits. 
April 9, 1908, rent pald by O. H. Martin & Co., April lOth to 

Hay 15th, 1908 $ 548 39 

Rent paid by E. H. Kirk. May 18th to June ]5th, 1908 3O0 00 

Rent iiald by M M. Orgain, trustée, for the use of the premises 

for one month and nine days 625 26 

Insurance premiums paid by E. H. Lowe Couipany for the year 

1908 *^83 95 

Total $1,757 60 

Balance $1,363 80 , 

"That It was agreed that wliatever rishts petitioner, Jlrs. Julia Martin 
might hâve by virtue of anylien upon the property of the l)ankrupt corpora- 
tion situated on the promises leased, should extend to the funds that were de- 
rived as proceeds of the sale of said property and that the funds so derived 
from the sale of said property exeeeded largely the amount of petitioner's 
debt , 

"That the claim of Mrs. Martin ends vrlth the Ist day of September, 1908, 
beeause àt said date by agréement betwêen the said trustée and herself, with- 
out préjudice to the rights of either in this contention, the said premises were 
leased by Mrs. Martin for a long term." 

On this statement of facts the référée, on the 19th day of November, 1908, 
denied the claim, and on pétition to the District Court the referee's décision 
was affirmed. The claimant sues out this appeal. 

Leroy A. Smith and R. W. Flournoy, for appellant, 
C. K. Bell, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). Un- 
der the agreed statement of facts, the appellant has by contract in 
writing a lien for the amount of rent due and to become due, and she 
also has such lien by force of the statutes of the state of Texas. Ar- 
ticle 3351, Sayles' Tex. Ann. Civ. St. 1897, reads as follows : 

"Ali ijersons leasing or renting any résidence, storehouse or other building, 
shall hâve a préférence lien upon ail the property of the tenant in S(ich rés- 
idence, storehouse or other building, for the payment of the rents due and 
that may become due ; provlded, the lien for rents to become due shall not 
continue to be enforced for a longer period than the current contract year, It 
being intended by the term 'current contract year' to embrace a period of 
twelve months, reclioning from the beginning of the lease or rental contract, 
whether the same be in the flrst or any other year of such lease or rental 
contract. Such lien shall continue and be in force so long as the tenant shall 
occupy the rented premises, and for one month thereafter; but this article 
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shall not De constrUed as In aujr manner repeallng or affectlng any act ex- 
emptîng p'roperty from forced sales." 

This lien is good and valid in cases like the présent for rent due 
artdtô become due. Sèe Marsalis v. Pitman, 68 Tex. 624, 6 S. W. 
404; Livingston V. Wright, 68 Tex. 706, 5 S. W. 407; Allen v. 
Brunner, 33 Tex. Civ, Àpp. 1S8, 75 S. W. 821; Bateman v. Maddox, 
86 Tex. 546, 26 S. W. 51. Under the agreed facts, the lien claimed 
herein was given and accepted in good faith and for a présent con- 
sidération. It is not pretended that it was given in fraud of the 
bankruptcy law, or that record thereof was necessary to impart no- 
tice. 

Section 67d of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 
564 [U. S.Cpmp. St. 1901, p. 3449]) reads: 

"Liens given or accepted In good faith and not in contemplation of or In 
fraud upon this act, and for a présent considération, wliicli hâve been re- 
corded aceording to law, If record thereof was necessary in order to impart 
notice, shall not be affected by this act." 

Section 64b of the same law reads : 

"The debts to hâve- priority «scept as herein provided «nd to be paid in 
fiiU out of bankrupt estâtes, and the order of payment shall be * ♦ ♦ (5) 
debts owlng toany person who by the laws of the statesor the United States 
is entitled to priority." 

Âgainst this showing of statutory and declaratory law in favor of 
the appellant's claim, it is urged (and the référée and the District 
Court so ruled) that although the appellant's claim by contract and 
statute is valid, and although her lien is not affected by the bank- 
ruptcy law, yet her claim of lien must be denied becausé "of the 
uncertainty existing with référence thereto, and because of such 
fact it was not and could not hâve beeh à fixed liability owing by the 
bankrupt at the date of bankruptcy." The argument is that the claim 
is contingent-^e. g., the leased prcmises may be destroyed before the 
rent becomes payable, and this reriders the claim nonprovable under 
.section 63 of the bankruptcy law. It may be noticed hère that at the 
lime the référée made bis décision respecting the appellee's claim ail 
the rent claimed had become due. As to this aspect of the case, we 
refer to Judge Brown's opinion in Re Smith (D. C.) 146 F. 933, as 
strongly persuasive, if not convincing. In his well-considered opinion 
the refereé says: 

"It is my understanding of the law that a provable debt is a sum of money 
àbsolutely owing at the commencement of the proceedlngs in bankruptcy, cer- 
tainly, and in ail eveuts, payable without regard to the fact whether then 
due, past due, or to become due; that is, it must be at the date of the bank- 
ruptcy a flxed liability. This does not hâve référence to unliquidated de- 
mands and claims of creditors holding securities." 

If a contract and a statute can fix a liability, it must be conceded 
that it was fixed in this case. Without conceding that appellant's 
claim is required to be proved under section 63, or that it may not be 
provable under clause 1 or 4 of that section as a fixed liability 
founded upon an express contract evidenced by an instrument in 
writing and àbsolutely owing at date of filing pétition, we are of 
opinion that section 63 relates principally to unsecured debts, and that 
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ail creditors who wish to participate in creditors' meetings and divi- 
dends must bring their cases under some one of the heads therein 
specified, but that in relation to claimed liens, such as hère presented, 
section 57, Proof and Allowance of Claims, section G3, Debts Which 
may be Proved, section 64, Debts Which Hâve Priority, and section 67, 
Liens, should be construed together and to the effect that a lien under 
a State law given in good faith, not impaired or afïected by the 
bankruptcy law, should be allowed and given its légal priority. 

Industrious counsel hâve cited in argument, and we hâve examined, 
the following reported cases: Longstreth v. Pennock, 20 Wall. 575, 
22 L. Ed. 451 ; In re Byrne (D. C.) 97 Fed. 762 ; In re Mahler (D. 
C.) 105 Fed. 428 ; Atkins v. Wilcox, 105 Fed. 595, 44 C. C. A. 626, 
53 h. R. A. 118 ; In re Hoover (D. C.) 113 Fed. 136 ; In re Mitchell 
(D. C.) 116 Fed. 87 ; Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 
185, 69 L. R. A. 719; In re Mcintire (D. C.) 142 Fed. 593; In re 
Smith (D. C.) 146 Fed. 923 ; In re West Side Paper Co., 162 Fed. 
110, 89 C. C. A. 110; In re Pittsburg Drug Co. (D. C.) 164 Fed. 
482, ail involving questions pertinent to the discussion of this case, 
and we find in none of the reported opinions anything really incon- 
sistent with the views herein expressed. It is not necessary to review 
them further than to note that in neither Watson v. Merrill, supra, 
nor In re Mahler, supra, much relied upon by the référée, is the 
matter of a landlord's lien dealt with, and that in Atkins v. Wilcox, 
also cited by counsel for trustée, that the efïect of the state lien was 
not considered. 

For the reasons given, the judgments of the référée and of the 
district court are reversed, and the cause is remanded, with instruc- 
tions to allow the lien appellant claims for the amount agreed to be 
due thereon, to wit, $1,363.80, and order payment of the same ont of 
the reserved funds in the hands of the trustée. 
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(Circuit Court of Appeals, First Circuit. December 13, 1900.) 

No. 805. 

1. Masteb and Servant (§ 228*) — Injuries to Servant— Contributoey Nég- 

ligence— Statute. 

In an action by a servant for injuries under Rev. Laws Mass. e. 100, 
excluding the fellow servant rule and malcing tlie master liable wliere an 
emijloyé is Injured by anotlier employé In charge of a locomotive engine 
or train, etc., provided the person injured was at the time in the exercise 
of due care, contributory négligence of the servant injured Is a complète 
défense. 

[Ed. Note — For other cases, see Master and Servant, Cent. Dig. $ 670 ; 
Dec. Dlg. § 228.*] 

2. Masteb and Servant (§ 240*) — Injuries to Servant— Raileoads—Con- 

tributobt negligence. 

Plaintiff, a car marlcer In a railroad yard, havlng had six years' ex- 
périence, was Injured by a standing car set in motion by a switching 
train, which was movlng at an unusual and unreasonable rate of speed, 

•For ottier caseo see same tapie & § number in Dec. & Am. Dlgs. 3907 to date, & Rep'r Indexes 
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without any warnlng belng glven by the conductor or engineer. Plain- 
ti£E knew the train was swltchlng In the yafd, and spoke to the engineer 
several minutes before the injury, but did not look up to see where the 
train went, or make any other observation for his êafety as he was tak- 
Ing the numbers of certain cars. If he had cast hls head to one slde for 
a moment, he could hâve determlned whether anythlng vs'as comiiig 
down the track toward him. Held that, under the law of Massachusetts, 
plaintiff was négligent, preeluding a recovery under the fellow servant 
law (Rev. Laws Mass. c. 106). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 75G; 
Dec. Dig. § 240.*] 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. ,; 

Action by John S. Allen against the New York, New Haven & 
Hartford Railroad Company. Judgment for défendant, and. plaintiff 
brings error. Affirmed. . 

Daniel F. Gay (George A. Gaskill; on the brief), for plaintiff in error. 
Frank W. Ktiowlton (Chôate, Hall & Stewart, on the brief), for de- 
fendant in error. 

Before COLT and PÛTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In the court below a verdict was di- 
rected for the défendant upon the grbùnd that the évidence was not 
such as to entitle the plaintiff to go to the jury upon the question of 
his due care. , 

We hâve had some difficulty in reaching a resuit in this case, but our 
conclusion is that the question involved is controlled by the Massa- 
chusetts décisions upon situations so nearly like the one hère as to re- 
quire them to be accepted as authoritative. The plaintiff invokes a 
statutory remedy under which the éléments of his case are, in a sensé, 
in dérogation of the common law. The statute (chapter 106 of the 
Revised L,aws of Massachusetts), as applied to a case like this, ex- 
cludes the common-law fellow servant rule, and makes a défendant 
liable where an employé is injured through the négligence of another 
employé in charge or control, âmorig other things, of a locomotive en- 
gine or train upon a railroad, provîded the person injured was, at the 
time of the injury, in the exercise of due care. Thus it is that, although 
the statute, in a large sensé, modifies the rigor of the common law, it 
was unquestionably intended that due care on the part of the person 
sustaining injury should remain an élément of his case. 

The plaintiff was a marker in a freight yard in Worcester, Massa- 
chusetts. While between the tracks in the act of taking numbers from 
a car, he was struck by a standing car set in motion by a shunting train, 
which was moVing at an unusual'and unreasonable rate of speed, and 
its approach was not signaled by either the engineer or the conductor. 
The circumstances of the case are such as entitle the plaintiff to re- 
cover, provided he was in the,. exercise of the due care contemplated 
by the statute. The plaintiff testified that he understood the situation 
was such that he was to look out for himself ; that he had been work- 

»For otàer cases see sanle topie & | numbSr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing in the yard for six years ; that he knew that they were shifting and 
switching, and knew how trains were made up and moved about, but 
did not look to see where they went; and that, undei* the circumstances 
leading up to the injury, if he had cast his head to one side for a mo- 
ment he could hâve determined whether anything was coming down 
the track. He not only said that he did not look up after seeing the 
engineer of the shunting train several minutes before the injury and 
speaking to him, but that he did not make the slightest effort to see 
what the engine and cars were doing. 

While we do not find it necessary to accept the look and listen rule 
as arbitrarily controlling a case like this, where an employé is in the 
act of discharging his duties between railroad tracks in a freight yard, 
we do accept the fact of the failure to look and listen as a thing im- 
pressing itself very strongly upon the question of the plaintiff's due 
care, and as something to be considered with ail the other circumstan- 
ces surrounding the aggrieved party at the time of the injury. In 
some jurisdictions, in a case of négligent conduct of responsible agents, 
where the évidence tends to show that a plaintifï was surprised into 
the hurt.by the sudden approach of a shunting train, which strikes and 
violently sets in motion an unbraked standing car, which injures him, 
the question whether plaintiff's due care was not one for the jury, 
under ail the circumstances, might bè a difficult one for a defendaiit. 
The Massachusetts cases, however, involving similar or analogous 
questions as to due care and contributory négligence, proceed upon the 
idea that, if the injured party had been' reasonably alert, rather than 
wholly indiffèrent, or, in other words, in the exerdise of some degree 
of care, rather than wholly négligent, he would not hâve been sur- 
prised, and would hâve avoided the danger, and that admitted failure 
on the part of the employé to do anything to safeguard himself ■ in re- 
spect to surrounding dangers is conclusivély persuasive and controlling 
upon the question of his want of due care, and that it therefore results 
as a matter of law that there is no question of fact left for the jury in 
that respect. It is quite possible that the local authorities are sbme- 
what exceptional, in that they go further than the authorities of some 
other jurisdictions in the direction of holding the question of want of 
due care to be one of law under the given circumstances of a particu- 
lar case; but we think the Massachusetts cases are so décisive and 
controlling upon this local quasi statutory question of the plaintiff's 
due care that we need not concern ourselves much, if at ail, with out- 
side authorities. Still, in the case of Aerkfetz v. Humphreys, 145 U. 
S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758» where the plaintiff admitted 
that he placed himself with his face away from the direction in which 
the cars were expected, and continued his work without turning to 
look, it is said that such indifférence was négligent inattention ; and, 
while that case was différent from the one at bar, because there the 
train was running with usual slowness, while hère it was running care- 
lessly and dangerously, the court said that, if by any means négli- 
gence could be imputed to the défendant, even then the plaintiff by his 
indifférence and négligent inattention contributed directly to the in- 
jury. 
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lit i.s.qtijte apparent that the Massachusetts cases go to the extent of 
holding, where an injured party admits that he knew he was in a field 
of danger, like that of a railroad yard where trains are broken up and 
the cars shifted about to différent tracks, and that he gave not the 
slightest attention to the hazards of to the matter of his own safety, 
that he is not in a position to invoke the doctrine of surprise for the 
purpose of making the question of due care one of fact for the jury. 
It is to be supposed that this doctrine is held upon the idea that the 
relation of the parties and the nature and hazard of the service are 
sUch that the obhgatidn rests upon the employé to give some atten- 
tion to the matter of safeguarding himself from in jury, and, if he fails 
to discharge that obligation, and pays not the slightest attention to the 
dangers that in légal efïect his indifférence and inattention contribute 
to the iri jury. 

Basing the décision, as we do, upon local holdings in respect to 
similar and analogous situations, we hâve, as already observed, no 
occasion tô deal with outside authorities, or to enter upon a gênerai 
discussioii of the circumstances (involvihg reliance upon the assump- 
tion that due care will be exercised by the employer and his responsible 
agents), undef which the question of due care becomes one for the 
iury. 

The foUowing are some of the Massachusetts cases which bear 
upon the question before us : Lynch v. Boston & Albany Railroad 
Company,; 1S9 Mass. 536, 34 N. E. 1072; Tumalty v. New York. New 
Haven & Hartford Railroad Gompany, 170 Mass. 164, 49 N. E. 85 ; 
Jean v. Boston & Maine Railroad, 181 Mass. 197, 63 N. E. 399; Mor- 
ris v. Boston & Maine Railroad. 184 Mass. 368, 68 N. E. 680; Dolphin 
V. New York, New Haven & Hartford Railroad Company, 182 Mass. 
609, 65 N. E- 830; Blute v. New York, New Haven & Hartford Rail- 
road Gompany, 195 Mass. 396, 81 N. E. 188; Lizotte v. New York 
Central & Hudson: Rivei' Railroad Gompany, 196 Mass. 519, 83 N. E. 
362. . 

While a casual view of Meadowcrof t v. New York, New Haven & 
Hartford Railroad Gompany, 193 Mass. 249, 79 N. E. 266, might sug- 
gest that i case as one furnishing an exception from the rigor of the 
rule of thé above authorities, and while the récent case of Berry v. 
New York Central & Hudson River Railroad Company, 202 Mass. 
197, 88 N. E. 588, might be accepted as a measiirable relaxation, a 
more careful examination discloses that neither of thèse cases has the 
élément of the plaintifî's admission of inattention or clear and unmis- 
takable évidence of indifférence to danger. 

The judgment of the Circuit Court is afïirmed, and the défendant in 
error i^covers its costs of appeal. 
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MEYEBS V. CHEBSMAN et al. 

(Circuit Court of AppealS, Sixth Orcult December 18, 1909.) 

No. 1,953. 

Appeal and Ebbob (§ 157*) — Geounds foe Dismissa]>— Eeview Ineffectual 
— compliance with judgment. 

An appeal from an Injunctional order requiring a postmaster to délir- 
er to complalnants ail mail matter addressed to them received at hls of- 
fice between certain dates and to pay ail money orders contained therein 
will net be entertalned, where by reason of a full compliance with said 
order by appellant by deliverlng such mail and paj^ng the orders tbe 
opinion of the appellate court will be on a purely moot question and It 
woulii be powerless to exécute any decree it might render In appellant'S 
favor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 971- 
978; Dec. Dig. § 157.*] ' 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Suit in equity by J. W. Cheesman and Clark B. Youtsey against 
John H. Meyers, as Postmaster. From an order granting a pre- 
liminary injunction, défendant appeals. Appeal dismissed. 

R. M. Allen, for appellant. 
Constant Southworth, for appellees. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This is an appeal, under the 7th section 
of the Court of Appeals, Act of 1891 (Act March 3, 1891, c. 517, 26 
Stat. 838 [U. S. Comp. St. 1901, p. 550]), from an interlocutory in- 
junction. The appellees, Cheesman and Youtsey, were engaged in 
a mail order whisky business at Newport, Ky., under the name of the 
York Distilling Company, or the York Company. It appears from the 
record that on December 26, 1908, an assistant attorney employed in 
the Post Office Department of the United States filed a mémorandum 
with the Assistant Attorney General, charging that one Joseph W. 
Cheesman and one Clark B. Youtsey were engaged in operating a 
scheme devised to defraud, and of obtaining money through the mails, 
by means of fraudulent pretenses, représentations, and promises, from 
the public generally, which said scheme was intended to be efïected 
by the use of the post office establishment of the United States-. This 
mémorandum, containing an outline of the alleged fraudulent scheme 
so being carried on by Cheesman and Youtsey under the name of the 
York Distilling Company, of Newport, Ky., and the York Company, 
of Newport, Ky., concluded by recommending that the parties be re- 
quired to show cause, if any they had, why a fraud order should not 
be issued against them. On December 28, 1908, John H. Meyers, 
postmaster at Newport, was notified by the Postmaster General that 
the appellees herein had been charged with the fraudulent use of the 
mails, and he was ordered to withhold the delivery of ail mail ad- 

*For other cases see same topic & ! numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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dressed to the York Distilling Company, or the York Company, until 
the disposition of said éhar^é; It iUrthèf apeafs that the mail so di- 
rected ^o.lse held was withheld, fr^ii^ that date, to wit, December 28th. 
It further appears that the défendants were given notice of this fraud 
order and required to appear and show cause, and that they did appear 
before the Postmaster General,. and did contest the suffiçiency of the 
facts, but that on January 13th the Postmaster General made a tech- 
nical ftàtld order, in pursuance 6f W^ authority under sections 3929 
and 40^1 of the Revised Statutes, aiamended (U. S. Comp. St. 1901, 
pp. 3686, 2749), which order was in the following words: 

"Post Office Dëï>artment, 
.^'Orfler No. 2003. Washington. January 12, 1909. 

"It having been made to appear to the Postmaster General, upon évidence 
sKtlsfactouy to hlm, that the York Distilling Company and the York Company, 
and their officers and agents of such, at Newport, Ky., arô" engaged in con- 
ducting a scheme or device for obtalning mouey through the mails by means 
of ,f alS^ antl f r^udulent prçtenses, .reiVresentatlons and > promises, in violation 
of the aet of Congress entitled 'An act to amend certaip sections of the Re- 
vised Statutes reilatiug to lotteries, and for other purpôses,' approved Septem- 
•beV'lÔ,:i890.''"'' : . :. ' . , . , ■;■ 

■ "îSfow, therefore, by authorlty vested In hlm by sald act, and by the act 
of Congressienti.yedi'Ah act for the suppression of lottepy traffic through in- 
ternational and Interstate commerce and the postal service, subjèet to the ju- 
risdiction and laws of the United States,' approved Màrch 2, 1895, the Post- 
master General hereby forbids you to pay any postalmoney order drawn to 
the order of said. concerns and : parties, and you are hereby directed to inform 
tUe remltter of âhy such postal money order that paynierit thereof bas been 
forbidden, and that the amouut thereof will be returned upon the présenta- 
tion of the original order of a duplicate thereof applied for and obtained un- 
,der the régulations- pf the department. -, ■ 

! , "And yoii ,afé,he;rehy ihstructed to retùrn ail letters, whethér reglstered . or 
'iK)t-,ànd- Other mail iiiatter whlch shall arrive at your office directed to the 
■ said Coneern ând parties to the postœasters at the offices at which they weré 
jltriginally mailed, tp be delivered to the senders thereof, with the vvord 
.'Frau^lulent', platnly , written or stamped upon the outside of such letters or 
matter, Provided liowever, that vs^here there is nothing to indlcate who are 
the seriders of letters not registerèd 6r other matter, you are directed in that 
'Ca^e to sénd such letters and matter to the Division of Dead Letters with the 
liwoid ■'î'raudulenf plainly written or stamped thereon, to be disposed of as 
other; d^ad matter. under the laws aiad régulations applicable thereto. 
,. :, ' , ; "G. li Meyer, Postmaster General." 

On January ISth the 'appellees filed their original bill in the United 
States Circuit Court at Côvington,' Ky., praying for a writ of injunc- 
'tiôn against the éaîd fraud ordêr, and against the détention under the 
fràud order of such mail as had accumulated between December 2ê, 
1908, the date of the détention, and January 12, 1909, the date of said 
fràud ordei-. Lâter the matter came on to be heard before Judge 
•Cochran upon motion for a preliniinary injunction bâsed upon the bill 
and certain affidavits; Uport that teàring the court below held that 
thé firiding bf fâct'by the Postniaster Gênerai upôn which he based the 
fràud orcler tomplained of was côf^rect, and that' the Postmaster Gen- 
eral had not exceédèd his jurisdictïôri in making the order which he did 
make on January' 12th. In référencé to the mail withheld prior to 
jàhuârj' 12th, thé court below, in ah opinion filed and made a part of 
the transcript, said ; , ■■'. 
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"On December 28, 1908, the postmastfer (ïeneral njade an order direetîng the 
défendant to wlthhold complainants' mail until the charges against them could 
be investlgated and determlned, and under this order their mail bas been 
wlthbeld from that date until the maklng of the fraud order on January 12th. 
The Postmaster General's right to proceed in such matters is purely statu- 
tory. I see nothing in the statutes authorlzing the maklng of such an order. 
The sole power conferred Is to, make the fraud order, and that is an order di- 
recting the retum of complainants' mail, not simply to withhold it until it 
is determlned whetber a fraud order shall be made. That order, as I vlew 
it, then, was void, and no justification to défendant in withholding complain- 
ants' mail. Authority for this position may be found in the case of Dounell 
Mfg. Co. V. Wyman (C. C.) 156 Fed. 415. The application for a prelimlnary 
Injunction against further withholding the mail which has been withhejd un- 
der the order; 1. e., prior to the date of the fraud order, to wit, January 12th. 
is sustained." 

■Thereupon the court made an order in the foUowing words : 

"The court finds that the complainants are eutitled to hâve delivered to 
them ail mail' received by the défendant prior to the making of the fraud or- 
der on January 12, 1909, and: therefore grants said motion for prelimlnary in- 
junction for the dellvery of said mail, and overrules the motion for the pre- 
limlnary injunction requirlng the dellvery of the mail received by défendant 
after said date. * * * wherefore it is ordered that the défendant. , John 
H. Meyers, postmaster at Newport, Kentucky, dellver to the complainants 
forthwlth ail mail received by him^ addressed to the York Distilling Company 
or the York Company, their officers or agents as such, up to the maklng of 
the fraud order on January 12, 1909, and to pay ail nioney orders luclosed in 
such mail, * * * " 

On the same day the défendant in said injunction bill, John H. 
Meyers, being the United States postmaster at Newport, Ky., prayed 
and was allowed an appeal to this court from the aforesaid interlocu- 
tory order and injunction. No supersedeas Was asked at the time this 
appeal was prayed, and it has been conceded at the bar that the ap- 
pellâflt obeyed the order of the court'below and immediately delivered 
ail mail matter which had been detained between December 28, 1908, 
and January 12. 1909, and has paid ail postal orders contained in any 
such mail payable to the appellees. 

This fact makes it most évident that the question now beforé the 
court is a mère moot question. It is not a case of where property has, 
by direction of the court, been taken from one party and turned over 
to another, or where money has, under the direction of the court, been 
paid by one litigant to another; for in such cases the court might find 
itself able to undo that which had been done, by compelling a restitu- 
tion of that which has been erroneously delivered or paid. Mail mat- 
ter actually delivered to the addressee, and postal orders actually paid 
to the persohs entitled, constitute executed transactions, and leave the 
court helpless in the matter of undoing;- that vvhicli may possibly hâve 
been unadvisedly done. The court will not do an idle thing, and wiH 
not sit to consider whether a thing has been right fully or wrongfully 
done, when it has no power- to efïectually correct the matter. 

From this order this appeal was duly allowed, but no stay of pro- 
ceedings was sought or directed. It is now conceded at the bar that 
the order directing the delivery of mail detained between December 28, 
1908, and January 12, 1909, and the payment of postal orders contained 
in the mail detained before the fraud order of January 12th, has been 
174 F.— 50 
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in ail respects executed by the delivery of ail sucH mail and the pay- 
'thentpf ail Sùch money orders. After such compliance with the order 
of the court below, it is dîfficult to see what this court 'can do which 
would be of any practîcal effect to either party. Of course, there may 
be situations in whichj after property bas been delivered by one party 
to another under an erroneous order of a court, the wrong might be 
remedied by a redelivery or restoration ; but in respect to such an order 
as is hère complained of no practical method of undoing that which 
bas been donc is suggested or appears to us. In Mills v. Green, 159 
U, S. 651, 16 Sup. Ct. 132, 40 L. Hd. 393, the Suprême Court said: 

"The duty-of this court, as ot everyother judlcial tribunal, Is to décide aç- 
tual controversles by a judgment which cah be carrled Into ëffect, and not to 
give opinions upon moot questions or abstract propositions, or to déclare prin- 
ciples or rules of law which cannotaffect the matter in issue in the case be- 
fore It. It necessarlly foUows that when, pendlng an appeal from the judg- 
ment of a lower court and without any fault «f the défendant, an event oc- 
curs which renders it impossible for this court, If it should décide the case 
in favor of the plalntlff, to grant hlm any effectuai relief whatever, the court 
wlll not proceed to a formai judgment, but wlU dismiss the appeaL And such 
a fact, when not appearlng on the record, may be proved by extrlnslc évi- 
dence." 

This statement of the rule was approved and followed in American 
Book Company v. Kansas, 193 U. S. 49, 52, 24 Sup. Ct. 397, 48 L. 
Ed. 613. The rule and its gênerai application to the case bas not been 
denied, but counsel for the govemment bave urged a détermination of 
the question raised as to the powers of the Postmaster General to de- 
tain mail pending a hearing of a proposed fraud order as one of much 
practical importance in the administration of the authority of that 
officer under the statute against the use of the mails for carrying on 
fraudulent schemes. This would be to give an opinion upon a moot 
question — an opinion for the future guidance of executive officers of 
the govemment. To express an opinion as to the powers of the Post- 
master General in a case where the court would be powerless to exé- 
cute any decree or judgment in the premises would not be the exercise 
of judicial powers. United States v. Evans, 213 U. S. 397, 29 Sup. 
Ct. 507, 53 L. Ed. 803. 

The proper judgment is that the appeal should be dismissed. 



DAVIS V. DAVIS. 

(Circuit C!ourt of Appeals, Fourth Circuit. November 4, 1909.) 

No. 890. 

1. Judgment (§ 818*) — Foeeign Judgment— Fuli. Faith and Crédit. 

The constltutional provision that full falth and crédit shall be glven in 
each State to the judicial proceedlngs of every other state, and the act of 
Congress passed pursuant thereto, does not prevent Inqulry In an action 
on a forelgn judgment Into the jurlsdlctlon of the court renderlng it. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1458 ; Dec. Dlg. 
§ 818.*] 

•For oUier cases see same topic & i nvmbeb in Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. JUDGMENT (I 870*) — ReVIVAL— StATUTES— SCIBE FACIAS. 

St. Westm. II, 13 Edw. I, c. 45, extended the remedy of scire faclas to 
revive a judgment, whlch theretofore existed at common lavir only as to 
real actions and writs of annuity, to Include judgments in personal ac- 
tions wtiich liad not become dead, but only dormant by a faiïure to issue 
exécution within a year and a day. 

[Ed. Note.- — For other cases, see Judgment, Cent. Dlg, | 1609 ; Dec. Dig. 
S 870.*] 

3. Judgment (§§ 853, 870, 910*)— Revivai. 

Where no exécution bad been Issued on a judgment at common law 
within a year and a day, It became dormant, but was not dead, and could 
still be the foundation of a new action of debt, or, at plaintiffi's élection, 
could be revived by scire facias, so as to again become a lien on which ex- 
écution might issue. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1565, 1609, 
1732; Dec. Dig. §§ 853, 870, 910.*] 

4. Judgment (§ 870*) — RevivaI/— Scibe Facias— Natube or Action. 

The wrlt of scire facias to revive a judgment at common law was not 
a new action, but a continuation of the old one. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1613 ; Dec. Dig. 
î 870.*] 

5. Judgment (§ 853*) — Liens— Statdtes— Construction. 

Act Pa. June 1, 1887 (P. L. 289), provides that ail judgments entcred 
In any court of record, or revived as prescrlbed by the act, shall continue 
a lien on defendant's real estate for flve years from the date of entry or 
revlval, and no longer, unless revived within that period by agreement of 
the parties or by a wrlt of scire facias. Held, that such act merely dis- 
Bolved the lien of a judgment not revived on real estate at the expiration 
of five years, but had no efflect on the life of the judgment as a debt, or 
on the rlght of its owner to hâve exécution against personalty. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1565-1570; 
Dec. Dlg. § 853.*] 

6. Judgment (§ 866*) — Life or Judgment— Revival. 

Act Pa. May 19, 1887 (P. L. 132), provides that exécution may Issue on 
any Judgment of record, notwithstandlng its loss of lien on real estate, 
without a prevlouB wrlt of scire facias to revive it, provlded exécution 
shall not issue after 20 years, and that at the Issue of exécution a scire 
facias shall be issued to revive the judgment, and, in case défendants In 
such wrlt shall file an affldavit alleging a just and légal défense, the 
court may stay the wrlt of fieri facias by an order preservlng the lien. 
Held, that the llfe of a Judgment In Pennsylvanla under such act is 20 
and not 5 years, durlng whicli exécution may Issue against real estate, 
and that scire facias may be had to revive a judgment at any tlme with- 
in 20 years after its entry. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. § 1604 ; Dec. Dig. 
§ 866.*] 

7. Judgment (| 933*) — Fobexgn Judgment— Action— Deci.akation—Demub- 

BEB. 

In an action on a foreign revived judgment, the déclaration was not de- 
murrable because the défendant was not a résident of the state in which 
the Judgment was revived, and therefore the court acqulred no Jurisdlc- 
tion as against her to revive the judgment, where her nonresidence did 
not appear In the record. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1763 ; Dec. Dlg. 
§ 933.*] 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Wheeling. 

*For other cases see same topic & i nttmbes in Dec. t. Am. Dlgs. 1907 to date, te Rep'r Indexe* 



788 174 FEDERAL BBPOETER. 

A 

/Action by Panîel' J, Davis against M. C. Davis, alias Mattie M. 
Davis, on i, judgment. From an order sustaining a demurrer to the 
déclaration (164 Fed. 281), plaintiff brings error. Reversed. 

On the 4th day of December, 1897, a judgment was eiitered in the court of 
common pleas (No. 1) of AUegheuy county, Pa., In favor of plaintiff in error 
against défendant in error, upon a confession entered by an attorney for de- 
fendant pro hac vice, for the sum of $2,000, with interest thereon from July 
19, 1897, costs of suit, and an attorney 's fee of 5 per cent, as provided in the 
judgment note sued upon^ wlth waiver of inquisition, and voluntary condem- 
nation and agreement to sale of any and ail property levied on under exécu- 
tion, and waiver of exeroption laws. TJpon this judgment an exécution was 
issued on December 4, 1897, and levied upon certain goods, which yielded the 
costs of suit (amounting to $161.75) and $383.40 upon the debt, after payment 
of certain preferred claims for rent, wages, etc. No further exécutions were 
issued' upon this jùdgmènt; and on October 17, 1906, a sclrefacias to revive 
and continue the lien of said judgment was issued to first Monday of Novem- 
ber, 1906, upon jWhich the sheriff made return of "nihil habet." Thereupon, 
on the 13th day of November, 1906, an alias sci. fa. was issued to first Mon- 
day of December, 1906, upon which a slmilar return of "nihil habet" was 
made by the sheriff, and upon such tvvo successive retunjs of "nihil habet" 
judgment was entered upon the affidavit of the plaintifE for the sum of 
$2,664.85, on the 26th day of December, 1906. 

On February 28, 1907, a sunimons in debt was sued out of the clerk's office 
of the Circuit Court of the United States fOr the Northern District of West 
Virginia, returnable at Mafch rules, at Wheelliig, and was duly served on the 
défendant and, ifetùrned on March 2, 1907,, ànd at said rules the plaintiff in 
error filed Ih the 'èlerk's office of said court his déclaration in debt, reciting 
the recoyery of the said last-mentioned judgment, and fllèd with hls said déc- 
laration a blll of particulàrs,' Which ihêluded a complète exempllflcatlon of 
the record iii the Pennsylvahla court, from which the fâcts ^lereiubefore set 
forth appear. ' ïhe déclaration recites th'at the plaintifC Is a citizen and rés- 
ident of the fetate of Pennsylvanla, and that défendant is a citizen of the state 
of West Virginia and an inhabitant of the Northern district thereof, thus 
showing the necessary diversity of citizenship to confer jnrisdiction, as well 
as that the amqunt involved is sufficient for the cognizançe pf the United 
States court. At March rules, 1907, a spécial appearance was entered by the 
défendant for the sole purpose of moving to set aside and quash the return of 
service and the writ, which motion was overruled by the court. On Septem- 
ber 17, 1907, the défendant craved oyer of the record of the judgment of the 
court of common pleas No. 1 pf Allegheny county, Pa., mentioned in the déc- 
laration, and, the same being read to her in open court, demurred to the déc- 
laration, and the plaintifC joined Issue in demurre;^. On October 15, 1907, the 
court, by order, for reasons set forth in an opinion filed therewith and made 
a paft of the record, sustained said demyrrer, and, the plaintiff not desirlng 
to aïnend his déclaration, judgment was entered in favor of the défendant, 
to which the plaintifC sued ont this writ of error. 

S. L. Reed (T. M. Garvin and D. A. McKee, on the brief), for plain- 
tiff in èrror. ■ 

Charles Powell, for défendant in error. 

' Before PRITCHARD, Circuit Judge, and KELLER and McDOW- 
EIvL, District Judges. 

KELEER, District Judge (after stating the facts- as above). The 
plaintiff in error assigns as error the action of the court in sustaining 
the demurrer to the déclaration and rendering judgment in favor of 
the défendant in error, and in refnsirigto render judgment in favor 
of plaintiff for the amount of the judginènt entered by the court of 
common pleas No. 1 of Allegheny county, Pa. 
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Upon another state of the record it might be necessary for us to dis- 
cuss some questions which, by reason of the fact that the opinion of 
the court below is made a part of the record, are rendered unnecessary. 
From that opinion, copied in full in the record, it appears that the 
learned trial judge. while emphasizing the doctrine announced in 
Thompson v. Whiteman, 18 Wall. 457, 21 L. Ed. 897, to the effect 
that neither the constitutional provision that full faith and crédit shall 
be given in each state to the public acts, records, and judicial proceed- 
ings of every other state, nor the act of Congress passed in pursuance 
thereof, prevent an inquiry into the jurisdiction of the court of another 
state by which a judgment offered in évidence was rendered, held that 
there is nothing in the record to show that the Pennsylvania court did 
not hâve jurisdiction over the person of the défendant at the time the 
original judgment was pronounced, and concludes that said original 
judgment was a valid one. The court further held that although, 
under West Virginia law (Code 1906, ■§ 3812, c. 124, § 10), "no judg- 
ment: shall be rendered on a scire facias, or in any other case, on re- 
turns of nihil," in Pennsylvania, by reason of the act of July 9, 1901 
(P. L. 615), of the Législature of Pennsylvania providing that "two 
returns of nihil habet shall be équivalent to personal service, in writs 
of sçire facias to revive judgments entered in personal actions," two 
returns of "nihil habet" would be good as service upon a scire facias 
to revive a judgment, if said writ were sued out within five years 
after the rendition of the judgment. 

The court below based its judgment sustaining the demurrer upon 
the theory that, under the laws of Pennsylvania, "the life of a judg- 
ment is five years from the date of its rendition," and that, conse- 
quently, no scire facias çan be sued out to revive a judgment after the 
lapse of five years, because the judgment is then "dead." This, there- 
fore, is the only question really before us upon the présent record, and 
we will proceed to examine the origin of the scire facias to revive or 
continue the lien of a judgment, and also the laws and some of the 
décisions of Pennsylvania touching this question. 

In Poster, Sci. Fa. 2, it is said that scire facias post annum et diem 
{after a year and a day) lay at common law in real actions and on a writ 
of annvùty, where the plaintiff did not sue out exécution on his judg- 
ment within a year and a day. In personal actions, prior to the statute 
of Westminster II (13 Edw. I, c. 45), if the plaintifï did not hâve exé- 
cution within a year and a day, he was put to a new action upon his 
judgment. This statute, however, extended the remedy by scire facias 
to Personal actions, and its provisions hâve been re-enacted generally 
in the United States, though the new acts hâve generally extended the 
time within which exécution may issue without revival by scire facias. 

Treating of the methods of executing judgments, Blackstone says 
(book 3, p. 421) : 

"But ail thèse writs of exécution must be sued out within a year and a day 
after the judgment is entered ; otherwise the court concludes prima facie that 
the judgment is satisfied and extinct. Yet, however, it will grant a writ of 
scire facias in pursuance of St. Westm. II, 13 Edw. I, c. 45, for the défendant 
to show cause why the judgment should not be revived, and execiition had 
against him, to which the défendant may plead such matter as he bas to al- 
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legé In order to show why process of exécution should not be Issued; or tbe 
plalntlff may stlll bring an action of debt founded on liis dormant judgment, 
whieli was tlie only metliod of revival allowed by tlie common law." 

It will thus be seen that the Statute of Westminster II served to 
extend to personal actions the remedy by scire facias tô revive a dor- 
mant judgment, which theretofore existed at common law only as 
respected real actions and writs of annuity. It will be observed from 
the quotation from Blackstone that the judgment, in default of exécu- 
tion within a year and a day, did not become "dead," but merely 
dormant. It still subsisted as a debt, and could still be the foundation 
of a new action of debt, or, at the élection of the plaintifï, be revived by 
scire facias, so as to again become a lien upon which exécution might 
issue. And the writ of scire facias to revive a judgment was not a 
new action, but a continuation of the old one. Eldred v. Hazlett, 38 
Pa. 16. 

The court below baséd its décision upon its view of the effect of the 
act of March 26, 1827 (P. L,. 129), now replaced by that of June 1, 
1887; but as that act merely has référence to the lien of judgments 
upon the real estate of défendants, and has no référence to either its 
life as a debt, or the right of its owner to an exécution against person- 
alty, it becomes évident that the court must hâve misconceived its 
purpose and eflfect. We hère quote so much of the act of June 1, 1887 
(P. I,. 289), as sufiiîces to show its purpose and effect: 

"Ail judgments entered in any court of record in this eommonwealth, or re- 
vived In tbe manner prescriljed by this act or the act to which this is a sup- 
plément, shall continue a lien on the real estate of the défendant for the term 
of flve years from the date of entry or revival, and no judgment shall con- 
tinue a lien on such real estate for a longer period than flve years from the 
day on which such judgment may be entered or revived unless revived wlthin 
that period by agreement of the parties and terre tenants flled In writlng and 
entered on the proper docliet, or a wrlt of scire facias to revive the same be 
sued ont wlthin said period, açeording to tlye provisions of the act to which 
this Is a supplément," etc. 

The case of Miller v. Miller, 147 Pa. 545, 548, 23 Atl. 841, shows 
that the effect of this act was merely to allow the lien upon real estate 
to lapse if the judgment was not revived within five years, but not to 
render the judgment dead, and that it is only as to its lien upon real 
estate that the judgment is affected. In that case it was said: 

"Under the act of May 19, 188T (P. L. 132), real estate cannot be talien in 
exécution under, a judgment more than five years old prlor to revival of such 
judgment." , 

The act of» May 19, 1887, referred to in this décision, is as follows : 

"From and after the passage of this a;ct, exécution may issue upon any 
judgment of record in any of the courts of this eommonwealth, notwithstand- 
ing such judgment may hâve lost Its lien upon real estate wlthout a prevlous 
wrlt of soire facias to revive the same: Provided, however, that such exécu- 
tion shall not Issue after the lapse of tWenty years fromr the maturlty of the 
judgment. And provided, further, that at the same tlme exécution Is Issued 
a scire facias èhall be Issued to revive the judgment upon which said exécu- 
tion Is Issuéd, and In case the défendant or défendants in said wrlts file an 
aflidavit âlleglBg a just and légal défense against the revival of said judg- 
ment, It ëhall be lawful for the court, or a- Judge thereof In vacation, to stay 



DAVIS V. PAVIS. 79 J. 

the writ of fleri faclas by an order preserving a lien thereof, and to order the 
seire facias on the head of the llst for trial at the next term for the trial of 
civil cases." 

The Miller Case shows that the act j'ust quoted is not appHcable to 
exécutions against real estate; but it, and the act itself, both show that 
the life of a judgment in Pennsylvania is 20 years, and that scire facias 
may be had to revive a judgment at any time within 20 years after 
its entry. 

The défendant in error in her brief seeks to sustain the judgment of 
the court below upon the demurrer by the assertion that on December 
26, 1906, when the judgment entered in 1897 was revived, M. C. Davis, 
ahas Mattie M. Davis, was not a résident of Pennsylvania, and had 
not beén sifch for several years. Such fact may be material upon the 
merits, especially in view of the fact that, unlike the practice in Eng- 
land and in most of the other states of the Union, the judgment upon 
scire facias in Pennsylvania is a judgment quod recuperet, and it is 
only by reason of that fact that the jurisdictional amount for suit in 
the United States courts is made out. But it is sufficient for the prés- 
ent purpose to say that no such fact appears in the record, and hence 
that there is no parallel between the case at bar and such cases as 
Hepler v. Davis, 32 Neb. 556, 49 N. W. 458, 13 L. R. A. 565, 29 Am. 
St. Rep. 457, and Owens v. McCloskey, 161 U. S. 642, 16 Sup. Ct. 693, 
40 L. Ed. 837, cited by défendant in error in her brief. In each of 
those cases the défense was based on the fact that at the date of the 
revival of the original judgment the défendant was not a résident of 
the State in which the judgment was revived, and that, considered as 
a new action, it had no binding force for warit of personal service of 
process or voluntary appearance, and, viewed as a continuation of 
the original action, its only efifect was to revive the local lien, and could 
not be availed of as removing the statutory limitation of the lex fori, 
which limitation period had elapsed in both of thèse cases since the 
rendition of the original judgments before suit brought thereon. 

Such défense could not arise by way of demurrer in the absence of 
a showing in the record that the défendant was not a résident of 
Pennsylvania when the judgment against her was revived. If she was 
such résident, she was certainly subject to the laws of the state of 
Pennsylvania in respect to the character of process necessary to pro- 
ceedings by way of scire facias to revive personal judgments. If she 
was not, such défense must be raised by an appropriate pleading in 
that behalf . 

It results that the judgment of the court below must be reversed, 
with costs. 

Reversed. 
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' VÉBMONT et àl. V. UNITBP STATBS. + 

(Circuit Court of Appeals, Elghth Circuit December 4, 1909.Ï 
No. 2,854. 

1. Internai Revenue (§ 16*)— Taxes— Oi-EOMABGAKiNB—STAruTES—CoN- 

STBTJCnoN— *'A.NÏ' ï*erson " 

Oleomargarine Act 1886 <Act Aug. 2, 1886, c. 840, § 3, 24 Stat. 209 [U. 
S. Comp. St. 1901, p. 2229]), as amended by Act May 9, 1902, § 2, 32 Stat. 
194 (U. S. Comp. St. Supp. 1909, p. 864), Imposes a tax on manufacturera 
of oleomargarine, and déclares that every person who ma:nuf actures oleo- 
margarine for sale, and "any person" that sells, vends, or fumlshes oleo- 
margarine for use and consumptlon of others, except to his own famlly 
table wlthout compensation, who shall add to or mix wlth such oleomar- 
garine any artificial coloration that causes it to look llke butter, shall be 
héld to be a manufacturer of oleomargarine wlthln the act. Hetd, that 
the words "any person" are not llmlted to Ucensed wholesale or retall 
dealers In oleomargarine, but are comprehensive enough to embrace any 
or air persons, whether Ucensed dealers or not, selllng, vending, or fur- 
nishlng oleomargarine to which he tas added colorlng matter to repre- 
sent butter. 

[ild. Note.— For other cases, see Internai Revenue, Dec. Dig. § 16.*] 

2. Internai. Revenue (J 16») — Taxes— Oi.EokAnaARiNÈ-"MANuï'ACTUEEB." 

Oleomargarine Act 1886 (Act Aug. 2, 1886, c. 840, § 3, 24 Stat. 209 [U. 
S. Comp, St. 1901, p. 2229]), as amended by Act May», 1902, § 2, 32 Stat. 
194 (t|. S. Comp. St. Supp. 1909, p. 864), deflnes a manufacturer of oleo- 
margâjrine as any person who sells, vends, or furnishés oleomargarine 
for lise or çoïisumptlôri by otherà who shàll add to or mlx àny artificial 
coloration so as to màke it resemble butter. Held, that the àctual selling, 
vending, or fumishlngof oleomargarine for use and: cpnsumption by oth- 
ers Is pot one of the neeessary components of a; manufacturer as con- 
templated by such ^ct, so as to require proof of actual selling, vending, 
or furnishing of some of the product to constltute the offense ; the term 
"manufacturer" as so used being eoûstrued to mean oné engaged In the 
business of selling, vending, or furnishing oleomargarine for consump- 
tlon of others. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 16.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4347-4358.] 

8. IHTEBNAL REVENUE (§ 47^) ÛLEOMARGAEINE— OFFENSES— COLORATION— EV- 
IDENCE. 

Evidence held sufficieht to warrant a conviction of défendants as man- 
ufacturers of oleomargarine for mlxlng coloring matter therêwith to rép- 
resent butter wlthout having paid the fédéral tax and obtained the re- 
quired license, and for selling, vending, or furnishing oleomargarine for 
use and consumption of others. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 47.*] 

4. Internai, Revenue (§ 40*) — Oleomargarine Tax — Destruction oï 
Stamps— Omission— Offenses. 

The oleomargarine act of 1886 (Act Aug. 2, 1886, c. 840, § 13, 24 Stat. 
211 [U. S. Comp. St. 1901, p. 2232]) provides that, whenever any stamped 
package contalnlng oleomargarine is emptied, the person in whose hands 
the same Is shall destroy the stamps thereon, and any person who wlll- 
fully neglects or refuses to do so shall be fined, etc. Held that, In order 
to constltute an offense under such section, the package must hâve been 
Btamped, denotlng the payment of the tax, It must hâve been emptied of 
Its tax paid contents and been In defendant's possession In Its emptied 
condition, and défendants must hâve neglected or refused to destroy the 
Btamp during such possession. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. | 40.*] 

*For other caiei ae* aam« toplc t i numbeb in Dec. & Am. Digs. 1907 to date, A Rep'r Indexe* 
t Rehearing denied March 1, 1910. 
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5. Internai, Revenue (§ 47*) — Oleomaegaeine — Packages — Stamps— Omis- 
sion TO Destroy. 

Evidence held to sustaln a conviction of willfully refusing to remove 
the stamps from oleomargarine packages on removal of the contents 
therefrom, in violation of tlie oleomargarine act of 1886 (Act Aug. 2, 1880, 
c. 840, § 13, 24 Stat 211 [U. S. Comp. St. 1901, p. 2232]). 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 47.*] 

Carland, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Roy Vermont and another were convicted of violating the oleo- 
margarine law, and they bring error. Affirmed. 

Tlie plaintifCs in error were indicted in one couut of the Indictment for 
carrying on the business of manufacturing oleomargarine without haviug 
flrst paid the spécial tax therefor In violation of section 3 of the oleomar- 
garine act of 1886 (Act Aug. 2, 1886, c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, 
p., 2229]), as amended by section 2 of the act of May 9, 1902 (Act May 9, 1902, 
c. 784, 32 Stat. 194 [U. S. Oomp. St. Supp. 1909, p. 864]). The statute as 
amended reads as foUows: "Manufacturers of oleomargarine shall pay six 
hundred dollars. Every person who manufactures oleomargarine for sale 
shall be deemed à manufacturer of oleomargarine, and any person that sells, 
vends or furnishes oleomargarine for the use and consumptlon of others, ex- 
cept to hls own family table without compensation, who shall add to or mix 
with such oleomargarine any artificial coloration that causes it to look like 
butter of any shade of yellow, shall also be held to be a manufacturei of oleo- 
margarine within the meaning of said act and subject to the provisions 
thereof." 

ïhey were also indicted in six other counts of the same Indictment for hav- 
ing in their possession certain empty packages which had contained oleomar- 
garine without having destroy ed the stamps which denoted the payment of 
the tax thereon. They vpere convicted on each of the counts and now prose- 
cute error. 

Walter N. Davis (Horace L. Dyer, on the brief), for plaintiffs in 
error. 

Henry W. Blodgett (Charles H. Daues, on the brief), for défendant 
in error. 

Before HOOK and ADAMS, Circuit Judges, and CAREAND, Dis- 
trict Jiidge. 

ADAMS, Circuit Judge (after stating the facts as above). The 
government undertook to prove under the first count that the défend- 
ants were manufacturers of oleomargarine, not by testimony showing 
that they manufactured it out of the raw material, but that they mixed 
artificial coloration with the white oleomargarine to make it look like 
yellow- butter. 

Thèse two questions of law are relied upon by défendants to secure 
a reversai of their conviction on this count: (1) That it should hâve 
been averred in the indictment and proved at the trial that the défend- 
ants were wholesale or retail dealers in oleomargarine ; and (2) that it 
should hâve been averred and proved that the défendants actually 
sold, vended, or furnished the particular oleomargarine which they 
manufactured. The court overruled a demurrer to the count based 
on thèse grounds, and that action is assigned for error. 

*Por other cases see same toplc & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



Tïie argument îs that the words' "a'fly p'erson," whicli form the sub- 
jeqt.of ,the second definijtion of a manufacturier jn the amended act 
relate exclusively to licensed wholesale or retail dealers in oleomarga- 
rine, because such are the only persons who can lawfully sell, vend, 
or furnish pleomargarinè for me use and consumptîon of others. 

lï such'dealers were the ohly persons whb coUld sell, vend, or fur- 
nish colored oleomargarine, there would be forcé in this argument, but 
most obviously such is not the case. The temptation to make the ad- 
ditional profit which would resuit by evading the payment of the tax 
of 10 cents a pound impqsed by law upon colored oleomargarine nat- 
urally appeals more strongly to the dishonest and irresponsible than 
to the legitimate dealer ; and the former would likely be the class Con- 
gress was most solicitous to regûlate. It must be admitted that it is 
possible and well within the power of any and ail persons to resort to 
the business of coloring oledmargarine to make it look like butter ; 
and, in view.af this pôssibility, the wqrds "any perspn" under consid- 
ération were doubtless employed by Congress. . They are broad and 
comprehensive and easily embrace any and ail persons whether licensed 
wholesale or retail dealers or otherwise; and by a familiar rule of con- 
struction thèy should be givenfùll force and' elïect, to the end that 
the.legislative pùrpose may besubserved. We think there is no merit. 
in this first objection to the indictment. 

It is next argued that the language employed in the amended act 
necessarily requires, not only the adding or mixing of artificial colora- 
tion with oleomargarine, but the actual selling, vending, or furnish- 
ing of some of the colored product to constitute one "a manufacturer," 
and that, inasmuch as there was no proof that défendants actually 
sold, vended, or furnished any of the oleomargarine, which they col- 
ored, the convictipn cannot stand on thé first count. But we cannot 
give our assent to this proposition. The actual selling, vending, or 
furnishing of oleomargarine forlhe use and consumption of others is 
not one of the substantive and necessary components of a "manu- 
facturer" -as there contemplated. The words, "that sells, vends or 
furniëhes oleomargarine," etc., rather qualify or limit the subject of 
the sentence in which they are found. It is not "any person" merely, 
but "any person that sells, vends or furnishes," etc., that may become 
a manufacturer by adding or mixing coloring matter. It is not an 
uncommon use of language to say that one sells or vends fruit, for in- 
stance, and to mean thereby not that he has actually made a sale, but 
that he is engaged in the business of selhng or vending fruit. 

We think such is the sensé in which Congress employed the words 
in question, and that the true meaning of the sentence is that any per- 
son engaged in the business of selling, vending, or furnishing oleo- 
margarine for the use and consumption of others who shall add or mix 
with oleomargarine any artificial coloring matter shall be held to be 
a manufacturer and subject to the provisions of the act. 

An interprétation of the act which requires proof that one who con- 
fessedly manufactured as a part of his regular business large quanti- 
ties of oleomargarine to supply the trade has actually sold or disposed 
of some part of that manufactured product before the process of man- 
ufacturing can be considered complète and he be held to the duties 



VERMOKT V. UNITED STATES. 795 

and obligations of "a manufacturer" would not only do violence to the 
common understanding, but would resuit in the anomalous situation 
that one could not be a manufacturer without being, by the same token, 
either a wholesale or retail dealer. From this it would follow that a 
mère manufacturer, who is required by section 3 of the oleomargarine 
act to pay a spécial tax of $600 as such, would also be required to pay 
the additional tax imposed by the same section upon either a whole- 
sale or retail dealer, as the case might be, in the manufactured product. 
We cannot believe that Congress intended by the amendment in ques- 
tion to bring about such incongruous and ill fitting condition of things. 

The défendants' next contention is that there was no évidence that 
they actually added to or mixed any artificial coloration with oleomar- 
garine, and that the court erred in overruling their demurrer to the évi- 
dence offered at the close of the case. This contention in our opinion 
is also without merit. 

The défendants were caught in flagrante delicto. They were found 
operating a well-equipped oleomargarine factory. In it were tubs filled 
with colored oleomargarine, cans of coloring matter, aprons and jack- 
ets soiled with grease and butter color, and a large number of empty 
tubs and caddies. Finger marks were discovered upon warm and 
mushy oleomargarine indicating récent manipulation and mixing, and, 
while there was no direct proof of the physical mixing of coloring 
matter with oleomargarine, the uncontradicted facts carried an un- 
mistakable inference that the coloring process was in actual opération 
on the day the défendants were arrested. It is not deemed necessary 
to discuss the détails of the évidence. It was ample to justify the ver- 
dict, notwithstanding the objection last referred to. 

It is suggested that there is no évidence tending to show that défend- 
ants were engaged in the business of selling, vending, or furnishing 
oleomargarine for the use and consumption of others, and, for that 
reason, they are not brought within the contemplation of the oleomar- 
garine act in question, even as interprétée by us. Défendants' coun- 
sel neither in their oral argument nor brief made any point of this 
kind, and we possibly might be excused from considering it. How- 
ever that may be, the facts just recited and others of similar import 
are in our opinion inconsistent with the suggestion made. It cannot 
be well conceived that the défendants were engaged in coloring the 
large quantities of oleomargarine disclosed by the proof to hâve been 
in their possession merely for personal use or personal diversion. 
They must hâve had some reasonable purpose for doing it, and noth- 
ing is more reasonable than a purpose to dispose of it for the use to 
which it was specially adapted, namely, gênerai consumption. Ra- 
tional beings are presumed to intend the natural and reasonable con- 
séquences of their acts, and fair inferences from established facts are 
oftentimes more reliable and persuasive of the truth, especially when 
intent or purpose is involved, than oral statements concerning them. 

The next assignment of error relied upon by the défendants' counsel 
is that there was no évidence to support the verdict of guilty on the 
remaining six counts of the indictment. Thèse counts were grounded 
on section 1.3 of the original oleomargarine act of 1886 (24 Stat. 211), 
which reads as f ollows : 
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f'That whenever any stamped package containing oleomargarîne îs emptietl 
it shall be the duty of the person In whose hands the same Is, to destroy ut- 
terly thé stamps thereoii ; and any person who willfully neglects or refuses 
so to do sljall for eacfa such offense be flned not exceedlng flfty dollars and 
imprlsoned not less than ten days nor more than six months." 

The obvions purpose of this enactment was to prevent fraudulent 
évasion, of the tax of 10 cents per pound iniposed upon colored oleo- 
margarine and one-fourth of a cent per pound imposed upon white or 
uncolored oleomargarine. It should therefore be construed as far as 
possible to promote rather than defeat the législative purpose. The 
facility with which a package could be emptied and refilled with the 
■ same or différent substance and the natural inclination of the lawless 
to escape taxation doubtless afforded the motive for enacting this law. 
There are four éléments of the offense charged in thèse counts : (1) 
The package must hâve had a stamp on it denoting the payment of a 
tax; (2) it must hâve been emptied of its tax paid contents; (3) it 
must hâve been in that emptied condition in the possession, of the 
défendants ; and (4) they must hâve willingly neglected or refused to 
destroy the stamp while the empty package was in their possession. 

We hâve already c^Ued attention in a gênerai way to the character 
and equipment of the building in which défendants carried on their 
business. It may now be added that they had no license either for 
manufacturing or selling oleomargarine at that place; that they did 
their work secretly, and, when discove.red, attemptèd flight. The proof 
is ample that they were conducting some illegitimate business, and 
this included, as we hâve already shown, coloring of oleomargarine 
so as to make it resemble yellow butter, and evading the manufactur- 
er's spécial tax due f rom them for so doing. With this background or 
setting in view, we will consider the évidence relied on to support the 
conviction on the last six counts of the indictment. 

It is an uncontradicted fact that oleomargarine, artificially colored 
to resemble yellow butter, was found in the défendants' possession at 
their place of business packed in six tubs or packages each bearing 
a stamp denoting the payment of a tax of one-fourth cent per pound 
idue on white or uncolored oleomairgarine. This fact, taken in con- 
nection with the fact that the défendants were then actually engaged in 
coloring oleomargarine, so as to évade the tax, warrants the reason- 
able inference that the packages had once contained white or uncolored 
oleomargarine. They iDore the stamps indicating in law that such had 
once been their contents. 

It is also undisputed that thèse same packages at the time of défend- 
ants' arrest contained colored oleomargarine. This colored oleomarga- 
rine had been substituted for the uncolored which must hâve been there 
before. Not only is it reasonable to say that it could not hâve been 
so changed without emptying the original contents out of the packages, 
but there is undisputed évidence that one package carrying the stamp 
for uncolored oleomargarine found in défendants' place of business 
at the time of the arrest was empty, and that 60 pounds of uncolored 
oleomargarine were then found dumped on a printing table in their 
premises. It is further undisputed that the stamps which were upon 
thèse packages had never been destroyed, that those denoting the pay- 
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ment of a tax of one-fourth of a cent a pound were found intact upon 
packages containing colored oleomargarine, which was taxable at 10 
cents a pound, and that ail thèse things were discovered on premises 
in possession of the défendants, where they were clandestinely carry- 
ing on the illegitimate business of manufacturing oleomargarine with- 
out paying the spécial tax provided by law therefor. 

We think thèse and other facts of like character unnecessary now 
to be mentioned with the reasonable inferences deducible from them 
tended almost irresistibly to establish each and every élément of the 
offense charged against the défendants in the last six counts of the 
indictment, and that the jury was fully warranted in finding them 
guilty as charged. 

This concludes the considération of the errors assigned and relied 
upon by défendants' counsel, and results in an affirmance of the judg- 
ment of the District Court. 

CARLAND, District Judge (dissenting). I am unable to concur in 
the majority opinion in so far as it holds that there was no error in 
the ruling of the trial court with respect to the first count of the 
indictment. In my opinion the count was good as a pleading, not for 
the reason stated by the majority, but for the reason that, under the 
allégation that défendants carried on the business of manufacturers 
of oleomargarine, évidence was admissible to show that défendants 
were any kind of manufacturers defined by law. In other words, the 
pleader was not obliged to plead évidence. I dissent from the majority 
opinion in so far as it holds that the défendant may be convicted under 
the first count merely upon évidence from which the jury might find 
that said défendants at a certain time and place mixed with oleo- 
margarine artificial coloration that caused such oleomargarine to look 
like butter. There is no évidence in the record that the défendant 
Garrett ever engaged in the business of selling, vending, or furnishing 
oleomargarine for the use and consumption of others, or that he ever 
had a license so to do. There is no évidence that the défendant Ver- 
mont ever engaged in the business of selling, vending, or furnishing 
oleomargarine for the use and consumption of others. There is no 
évidence that either défendant ever sold any oleomargarine colored 
in the way mentioned in the statute either by themselves or any one 
else. It is unnecessary to détermine on this record whether the words 
"any person" used in the statute mean a licensed dealer or not. The 
majority opinion concèdes, and the law says, that it must be "any per- 
son that sells, vends, or furnishes." 

Whether thèse words be construed to mean licensed dealers, or per- 
sons who are engaged in the business of selling, vending, or furnishing 
unlawfully without Hcense, or whether it means the sale of oleomar- 
garine lawfully or unlawfully by a person who bas mixed artificial 
coloration with oleomargarine, it stiU remains true that there is no évi- 
dence in the record to bring the défendants within either construction. 
If we are to indulge in presumptions, they must be those of innocence, 
not of guilt. The défendants were captured in the loft of a barn, on 
the first floor of which colored oleomargarine was found, together with 
empty tubs and artificial coloration. On this showing the défendants 
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were convicted of being manufacturers of oleomargarine by mixing 
artificial coloration with uncolored oleomargarine. 

In my opinion the collection of the revenue does not require nor 
the due administration of justice permit such a resuit. The judg- 
ment on the first count should be reversed, and a new trial ordered. 



LEHIGH VALLEY COAL OO. v. lONIA TRANSP. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 29, 1900.) 
No. 2,999. 

1. SiiiPPiNG (§ 173*)— Demurbage— Diversion of Vessel bt Cargo Owneb. 

Where a vessel is diverted from her original destination at the request 
of the consigner of the cargo, the latter becomes liable for ail damages oc- 
casioned thereby. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. | 570; Dec. I>ig. 
§ 173.*] 

2. Shippxng (§ 183*)— Demurbage— Amount. 

A charterer or cargo owner who wrongfuUy delays the discharge of a 
vessel is chargeable with demurrage for every day's delay between the 
time she should hâve been dlscharged and the tlme her discharge was 
aetually completed, whether Sundays intervened or not. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dlg. S 593; Dec. Dlg. 
i 183.*] 
8. Shipping (§ 177*)— Demurbage— Delat in Discharging. 

Where, throngh the charterer's fallure to discharge a vessel at her port 
of destination, she is obligea to proceed to another port, she cannot be 
held to hâve contracted with référence to a custom of such port that she 
shall await her tum to discharge, and for delay caused thereby the char- 
terer is liable in demurrage. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 576-582; Dec. 
Dlg. S 177.* 

Demurrage, see notes to Harrison v. Smith, 14 O. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 387 ; Hagerman v. Norton, 46 O. C. A. 4.] 

Appeal from the District Court of the United States for the District 
of Minnesota. 

Suit in admiralty by the lonia Transportation Company against the 
Lehigh Valley Coal Company. Decree for libelant, and respondent ap- 
peals. AiErmed. 

ly. K. Luse (Powell & Luse, on the brief), for appellant. 
H. R. Spencer, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an appeal from a decree in ad- 
miralty awarding the appellee $1,960.16 damages. The libel was filed 
by the lonia Transportation Company, the owner of the steamer lonia, 
against the Lehigh Valley Coal Company, consignor of a cargo of coal 
to recover demurrage for the détention of the vessel an unreasonable 
length of time for the , discharge of its cargo. 

The facts are thèse : On August 12, 1907, the lonia left Buffalo car- 

•For other cases see same toplc & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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rying 3,357 tons of coal cdnsigned by the appellant to M.' Vân Ordeti 
Company at the Port of Houghton, Mich. On August 18th the vessel 
arrived in due time and reported tO' Van. Orden Company, who, for 
reasons unnecessary to be stated, wefe unable to accept or discharge 
the cargo. Correspondence foUowed between the master of the vessel 
and the consignor, in which the latter was advised that the cargo would 
be deHvered at any accessible port, provided the shipper would pay ail 
damages occasioned by lost time, additional outlay, and extra freight 
incident to the diversion. The consignor directed the master to sail to 
the Port of Superior and thère discharge the cargo at its dock. 

There is some controversy as to whether the consignor accepted the 
conditions upon which the vessel offered to make the diversion. It 
daims that the master agréed to transport the cargo from Houghton to 
Superior for a reasonable and fair rate of freight only and without 
any demurrage. The vessel proceeded to the Port of Superior, ar- 
riving there on August 21st, and forthwith reported its arrivai and 
readiness to discharge its cargo to the appellant's. agent at that place. 
There were two large steamers ahead of the lonia for discharge, 
and the latter, according to the custom of the port, was thereby de- 
tained until August 28th before discharging its cargo. It is claimed 
by appellee that there was a détention of at least eight days more than 
there would bave been if the vessel had been promptly discharged at 
Houghton, the original port of destination, for which it is entitled to 
recover demurrage. It is claimed by appellant that by reasoh of the 
spécial understanding had between it and appellee before the diversion 
was undertaken it becamé liable only for reasonable freight. It is 
also claimed by appellant that it was not liable for the détention, be- 
cause it was occasioned by the discharge of other vessels, which, ac- 
cording to the custom of the port, had a prior right to be discharged, 
and that the appellee must be held to bave undertaken the transporta- 
tion in view of and subject to such possibility. 

There are 24 actual assignments of error presenting the same ques- 
tion in about as rnany différent ways; but there are not more than 
three real questions in the case. The proctors for the appellant candid- 
ly say in their brief : 

"The contention of the appellant Is that when the destination of the cargo 
Was ehanged It was so ehanged upon the understanding that a reasonable and 
fair rate for the transportation of the coal should be paid and no more, whlle 
the contention of the appellee Is that the appellant should pay ail damages for 
loss which was sustained by reason of the consigneè's refusai to recelve the 
cargo." 

Again they say: 

"If the contention of the proctors for the appellant Is sustained, the appel- 
lee is entitled to recover only reasonable compensation for the extra transpor- 
tation of the coal from Houghton to Superior ; the appellee taking its own 
chances as to the périls of the sea, the time of arrlTal at Superior, and the 
walting under the custom of that port for the discharge of the vessel." 

The substance of the controversy is, therefore, made to dépend upon 
a narrow question of fact. In the effort to reach a correct conclusion 
of this issue, we bave carefully scrutinized ail the évidence, and are 
brought to the conclusion that the appellant's version of the matter is 
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not stistaîned. Instead of Jiaving an undèrstanding or agreement that 
appellant's liability should be limited to the reasonable and fair f reight 
for the extra transportation, we think it altogether probable that ap- 
pelant accepted the master's proposition to deliver the coal at Superior 
on the terms of paying ail damages whidh might accrue to the appellee 
on account of delay and lost time, besides the additional freight. But 
whether this be so or not, after finding that there was no agreement 
between the parties as claimed by appellant, the law fixes their rights 
and obligations. It is well settled that, when a diversion f rom the 
original destination is made at the request of the shipper, the latter 
becomes liable for any and ail damages occasioned thereby. In the 
case of Pioneer Fuel Co. v. McBrier, 28 C. C._A. 466, 84 Fed. 495, 
Mr. Justice Brewer, speaking for this court, said: 

"The steamer contraeted with the owners to take thelr coal and deliver It 
to the claimant at Duluth, free of handllng. It knew what convenlences the 
clalmant had for unloading. It knew the tlme whlch would reasonably be 
occupled lu unloading at the clalmant's dock, and with that knowledge it con- 
traeted for a certain price of carriage. ; It had a rlght to expect that the own- 
ers would see that arrangement was made with the clalmant for recel ving 
and unloading the cargo, and If they failed to make such arrangement, and 
there was consequeatly a longer détention than was origlnally necessary for 
unloading at clalmant's dock, It was entlUed to demurrage;" 

See, aiso, to.the same effect, Cross v. Beard, 26 N. Y. 85; Fulton 
V. Blake, 3 Biss. 371, Fed. Cas. No. 5,153; The Dictator (D. C.) 30 
Fed. 637 ; Dotialdson v. McDowell, Fed. Cas. No. 3,985. 

It results thât appellee was entitled to some demurrage. The only 
question left is as to the amount. It is contendëd that the District 
Court erred in allowittg damages for the vessel's delay over one Sun- 
day which intervened while it was awaiting discharge. The home of 
the ship is on the sea, and it probably costs np, less, after a voyage is 
once begun, to continue on than it would to ride at anchor. If the 
lonia had been promptly discharged, shë might the sooner hâve been 
chartered for some other voyage, and commenced earning additional 
freight. It has been held, and we think properly, that the consignor 
who wrongly occasions delays in discharging a vessel is chargeable 
with demurrage for every day's delay between the time dischargé- 
should hâve been completed and the time it was actually completed, 
whether Sundays intervened or not. Lindsay, Gracie & Co. v. Cusi- 
mano (C. G.) 12 Fed. 504; Baldwin v. Sullivan Timber Co., 142 N. Y. 
279, 36 N.B. 1060. 

It is lastly contendëd that the delay at the Port of Superior occa- 
sioned by the arrivai and discharge of two other ships, which, accord- 
ing to the custom of the port, were first to be discharged, cannot be the 
subject of demurrage. This, we think,; is untenable. It may be con- 
ceded that, if the original charter party had been for delivery at the 
Port of Superior, the custom of that port would hâve been within the 
contemplation of the parties, and they might be held by implication 
to hâve contraeted in view of and subject to it. But such is not the 
présent case. The agreement hère was for delivery at the Port of 
Houghton. The owner of the vessel was willing to undertake the car- 
riage for delivery at that port. Its other engagements doubtless per- 
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mitted it to do so profitably, while they might not hâve permitted it to 
undertake the carriage and delivery to a more distant port, attended 
possibly with more inconveniences and difficulties. Certain it is it 
never agreed to do so. 

Appellant's breach of contract in failing to give the vessel dispatch 
at Houghton was the wrongful act which resulted in damages to ap- 
pellee. That failure necessitated some other disposition of the cargo, 
and ail delays incident thereto resulted proximately from the breach. 
In the absence of an understanding or agreement fixing the terms for 
the further transportation of the cargo, no implication arises that the 
vessel agreed to sustain the loss resulting from delays in the final dis- 
charge whether from the custom of the port where made, or otherwise. 
Cases supra. 

The case of Empire Transportation Co. v. Philadelphia & R. Coal 
& Iron Co., 23 C. C. A. 564, 77 Fed. 919, 35 L- R. A. 623, relied upon 
by the proctors for appellant, has no pertinency to the peculiar facts of 
this case. The "custom of the port" there under considération had 
relation to the reasonableness of the time the vessel took to make dis- 
charge of its cargo at the port of original destination ; and, even there, 
it is said to afïord no absolute rule, but to constitute one of the facts 
and circumstances determinative of the question at issue whether the 
discharge was accomplished within a reasonable time. 

Some rulings on the admission of évidence and on other phases of 
the case are complained of by appellant; but, after a patient consid- 
ération of them ail, nothing is discovered prejudicially affecting the 
rights of the appellant. 

The decree is, accordingly, affirmed. 



METROPOLITAN LIFE INS. CO. v. HARTMAN. 

(Circuit Court of Appeals, Eighth Circuit. Deeember 1, 1909.) 

No. 2,977. 

1. I/ANDLOBD AND TENANT (§ 169*) — INJUEIES TO OCCUPANT ACTION VARI- 

ANCE. 

Under the rule that a plaintiff can only recover on the cause of action 
pleaded, In an action to recover for a personal Injury to plaintiff by slip- 
ping and failing on the hard wood floor of a room in defendant's office 
building which had beau recently treated with a dressing eontainlng oil, 
where the only négligence of défendant alleged in the complaint was that 
the floor was dressed at such a time as would not permit the absorption 
of the oil hefore the tenants would hâve occasion to enter thelr rooms, 
plaintlfC was not entitled to recover on proof that the floor had been so 
often treated that it would not absorb oil, and that the workman who 
dressed it was négligent in using oil in the dressing and failing to rub it 
off uutil the floor was dry before leaving it, and that such négligence was 
the proximate cause of the injury. 

[Ed. Note. — For other cases, see Laudlord and Tenant, Dec. Dlg. § 
169.*] 

2. Appeal and BSeob (§ 729*)— Assiqnments of Ebeor— Sufficienct. 

A gênerai assignment of error that the court erred in overruling a mo- 
tion for a directed verdict, made at the close of ail the évidence, is suf- 

*For other cases see same topic & i numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
174 F.— 51 
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flelen,t, wliere the motion was on the gcound tllftt there waa no Bubstantlal 
évidence to sustàin the cause of action àUeged. 

[Éd. Note.-^For ôther cases, see Àppeal and Error, Oent. EHg. S§ 2998, 
8013 ; Dec. Dlg. § 729.*] 

In Error to the Circuit Court of thé United States for the District 
of Minnesota. > 

Action by Gertrude G. Hartman against the Metropolitan Life In- 
surance Cbmpany. Judgment for plaintiff, and défendant brings er- 
ror. Reverséd. 

Morton Barrows, for plaintiff in error. 
Francis B. Hart, for défendant in error. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

ADAM S; Circuit Judge. Thiâ feuit was brought by Gertrude C. 
Hartnlati to recover damages frdm : the MetropoHtan Life Insurance 
Company for injuries sustained by a: fall while walking over a hard 
wood flôor covered by a rug in one of the rQoms in which she was 6m-. 
ployed as a Stenographer, in a large office building owned and con- 
trolled by the défendant. The rug failed to cover the floor by about 
eight inches along its outer border, leaving that width of uncovered 
hard wood eXtending àroùnd the four sides of thè rôom. Plaintiff 
alleged in her complaint that on December 23, 1907, as she was going 
eut of the room just described into her own working room adjoining, 
she stepped upon this uncovered border, shpped, fell, ând received a 
severe injury. 

She specified, as the acts of négligence which caused her injury, that 
prior to December 23, 1907, the uncovered border had been safe to 
walk upon without hazard or accident; but the défendant on that day — 

"dressed.theexposed border of the floor * • ♦ wlth a coat o£ oU or prép- 
aration In whleh oll or other eçiually fluld, sllppery, and inadlieslve substance 
was the principal ingrédient, the natural, neCessary, and direct effect of whlch 
was to render and make sald floor sllppery, dangerous, and unsafe to pass 
over or walk upon untll sufflclent tlmè had elàpsed af ter such redrésslng for 
the absorption of such olly substance into the palnt and wood work of sald 
flooi-s, ail of whlch facts were wlthln the kiiowledge of défendant and Its em- 
ployés dblng sald work, and they also kriew that several hours would be re- 
qulred for such absorption after sUch redrésslng of sald floors had been done 
wlth sald materlal. • • * Plaintiff now allèges that the olly redrésslng 
of sald floor when It was done, and wlth the inaterlal used, rendered such floor 
wlthln the knowledgeof the défendant, Its offleers, agents, and employés, dolng 
sald work, utterly unsafe and dangerotis to walk over and upon both at the 
tlme of the dolng and for several hours thereaf ter. • • * PialntlfC allèges 
that the défendant was ^Uty of grOss négligence in dolng said work or In suf- 
fering the same to be done at a tlme when it well knew that the lessee of sald 
office and hls employés and clients would soon be présent to use and occupy 
the same, and that they would so use and occupy the same. Défendant was 
guUty of gross négligence In not dolng said work at the close of some busi- 
ness day when sufiicient tlme would elapse for the absorption of the materlal 
placed upon the sald floors before they would be agaln required for use. De- 
fendant was guilty of gross négligence In not warning plaintiff and others 
about to fréquent sald office of the dangerous and unsafe condition of said 

•For other cases eee same tppic & § tfUMBES in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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floor, and plaintlff allèges that no warning whatever was glven, nor had she 
any knowledge or notice that sald work had been done, or that said floor had 
been made dangerous and unsafe." 

The answer admitted certain allégations of the complaint, but denied 
the alleged négligence. 

From the foregoing it is manifest the gist of plaintiff's complaint 
was that the défendant did the work of dressing the floor at such a 
time as would not permit the absorption of the oil before the tenants 
would hâve occasion to enter their rooms. The use of oil as a dressing 
substance or the method of its application was not complained of as 
an act of négligence. The plain implication if not language of the 
complaint was that the material and method employed were suitable 
enough, provided the work had been done in the evening, or at some 
other time sufficiently long to permit the absorption of the oil, before 
the tenants required the use of their offices in the morning. 

A patient examination of the évidence discloses a conspicuous failure 
to prove any of the allégations dî négligence as made. Most of the 
proof went to establish other facts conceived at the time of the trial 
to be culpable on the part of the défendant. Plaintifï was allowed to 
show, over defendant's objection, by expert testimony, that the floor 
margin or border in question had become so glazed over by repeated 
applications of shellac or stain that no oil could be absorbed, and that 
any application of oil would lie on the surface and form a slippery 
and dangerous condition for 36 hours, or so until it would dry into a 
gummy substance. This évidence tended to prove the défendant was 
négligent, if at ail, in using oil of any kind, or in any way or manner, 
upon the floor in its then présent condition, and had no tendency to 
prove any of the acts of négligence charged in the complaint. It was 
proof, not of the issue tendered, but of some other possible issue. 

This was the condition of things at the close of plaintiff's case, when 
défendant requested an instructed verdict on the ground the plaintiff 
had not established a prima facie case under the pleadings. The re- 
quest having been denied, the défendant introduced évidence, but it did 
not supplément plaintiff's déficient proof. 

In the examination and cross-examination of its witnesses, testimony 
was elicited tending to show that the janitor whose duty it was to 
dress the floor had generally done his work by applying a mixture of 
fivf parts of benzine and one of oil and that his method had been to 
apply a small quantity of the mixture to a surface desired to be dressed 
with a cloth, and simultaneousiy, or practically so, to rub it off with 
a pièce of cheese cloth, till the oil had disappeared and the surface 
made dry; that on the morning in question after he had applied the 
mixture to the floor in the usual way, and before he had time to rub it 
dry, he was called by one of the plaintiff's employers to dress a table, 
and proceeded f orthwith to do so ; that in the meantime, while he was 
so engaged, the plaintifï, in passing from her employer's room to her 
own, stepped upon the slippery border of the floor and fell. 

At the close of the évidence the défendant renewed its motion for a 
directed verdict in favor of the défendant, claiming that plaintiiï had 
not made out a prima facie case under the pleadings, and that it con- 
clusively appeared as a matter of law that the plaintifï assumed the 



804 / 174 FEBBEAL EÏÏPORTEE. 

risk incident to tlie conditions and circumstances in which she receîved 
her injury. The court denied the motion, tlie défendant duly excepted, 
and properly assigns the déniai as error. 

Counsel for plaintifï now insists and dévotes much argument to the 
claim that the action of the janitor in temporarily leaving the border 
of the floor besmeared with the oily mixture before he had rubbed it 
dry was an act of négligence imputable to his master, and that it was 
the proximate cause of plaintiff's injury. To this we are unable to 
give our assent. The janitor's failure to rub ofif the oil before he left 
to do something else was net remotely suggested in the complaint as 
an act of négligence upon which recovery was sought. Nothing is 
more conducive to the orderly and efficient administration of justice 
than strict adhérence to the rule of pleading and practice which re- 
quires a plaintiff to tender a single, certain, and definite issue of fact, 
and, if there be joinder therein by défendant, to produce proof of the 
affirmative of that issue. Any substantial departure f rom this rule in- 
troduces uncertainty and looseness in practice, occasions perilous sur- 
prises to the défendant, and tends to defeat that exact and equal justice 
which is the boast of our jurisprudence. 

It is elementary that a plaintiff cannot bring a suit on one cause of 
action and recover on another, and that allégations without proof are 
unavailing. 

Counsel for plaintiff contends that there is no assignment of error 
f airly presenting the question we hâve considered for review. This 
is a mistake. It is true most of the assignments are too gênerai, but 
the third is quite sufficient. It is : 

"The court erred In denying the motion of the défendant, made at the close 
of ail the téstimony, that the court direct a yerdiet in favor of the défendant 
îuid against the plaintiff." 

Thàt motion, according to well-established practice, presented a 
question of law to the trial court, whether, giving fuU force and effect 
to ail the évidence and ail the reasonable inferences deducible from it, 
there was substantial proof of plaintiff's cause of action. If there was 
no such; proof, it was ihç. duty of the court, as a matter of law, to say 
so, and direct a verdict as requested. In view of the proof which we 
hâve pointed out, the court committed.an error of law in not giving 
that instruction. 

It is also argued that the third assignment is bad because it fails. to 
clearly point out the error relied upon. In our opinion there is no 
ground for this criticism. The trial court was asked to direct a verdict 
for défendant, because, among other reasons assigned, the plaintiff had 
not made out a case "under the pleadings." The court's attention was 
thereby directly pointed to the pleadings as the test of the légal suf- 
ficiency of the proof. The assignment was based on an exception duly 
saved to a refusai to direct a verdict, as so requested, and was clearly 
sufficient. 

The téstimony tended to show that défendant had for about 15 
years owned and been engaged in renting offices in a 12-story build- 
ing in Minneapolis, Minn. ; that there were about 500 ropms in the 
building frequented daily by about 15,000 persons; that the rooms 
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were cared for by janitors in the employ of the défendant, wfiose duty 
it was f rom time to time to dress and poHsh the furniture and floors ; 
that the défendant originally adopted and continuously foUowed the 
practice of using a mixture composed of five parts of benzine and one 
of oil for doing the dressing and polishing work ; that the mixture 
had been continuously applied in the way and manner hereinbefore 
pointed out by the janitors; that plaintiff had been for some years 
whilë working in the building familiar with the facts just stated; that 
on the morning in question she had three times passed over the slip- 
pery border before she stepped upon it. In view of this and other tes- 
timony, it was argued that the injury resulted from an accident which 
could not hâve been foreseen or reasonably anticipated, within the rule 
announced in Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 24 
L. Ed. 256, by the défendant when it adopted its method of dressing 
the floors and furniture, and that the plaintiff assumed the risks inci- 
dent to working in a building employed and cared for as just stated. 

It is unnecessary to consider thèse and some other questions pre- 
sented by defendant's counsel at the présent time. 

The judgment must be reversed, and the cause remanded to the Cir- 
cuit Court for a new trial. 



CHILBERG r. SMITH. 

In re AMERICAN MAOH. WORKS. 

(Circuit Court of Appeals, Ninth Circuit December 6, 1909.) 

No. 1,748. 

1. Sales (§ 465*) — Conditionai, Sale — Etfect or Failuee to Recobd— ■ 

Washington Statuts. 

Ballluger's Ann. Codes & St. Wash. i 4585 (Plerce's Code, | 6547), whlch 
provides that ail conditionai sales of Personal property shall be absolute 
as to purchasers, Incumbrancers, and subséquent creditors in good faith 
uniess wlthln 10 days after the property Is placed In the possession of 
the vendee a mémorandum of such sale statlng its terms and conditions 
shall be recorded, déclares a publie polley of the state, and I» to be strlct- 
ly construed, and after a conditionai sale has become absolute undet it» 
terms the recordlng of the contract does not again make it conditionai 
nor charge subséquent creditors of the vendee with notice. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. 5 465.*] 

2. Bankkuptct (5 184*) — Pbopebtt Pabsino io Tbustbb— PBOPiBETr Hix» 

Undee Conditional Sale. 

Under Banla-. Act July 1, 1898, c. 541, § 67a, 30 Stat. 564 (U. S. Comp. 
St. 1901, p. 3449), the interest which passes to the trustée in Personal 
property, sold to the bankrupt on condition, dépends on the law of tho 
State, and, where the bankrupt Is In possession under a conditionai sale 
which under such law has become absolute as to subséquent creditors 
for want of record, both possession and title pass to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 275-277; 
Dec. DIg. I 184.*] 

Pétition for Revision of an Order and Decree of the District Court 
of the United States for the Northern Division of the Western District 
of Washington. 

*For other cases see same toplc & i numbeb In Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexe* 
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In the matter of the; American Machine Works, bankrupt. On pé- 
tition by A. Chilbcrg to review order of District Court. Dismissed. 

The petitloner filed In thls court hls pétition for the reyiew of a final order 
and decree In bankruçtcy, aUeglng, in substance: That on March 13, 1907, 
the Seattle Hardware Company made a condltional sale of certain "channeï 
Iron" to the American Machine Works, and on said date dellvered the same 
' to the sald vende*; that the condltional sale was evldenced by a memoran^, 
dum in wrltlng, whlch vras recorded on July 17, 1907, some four months afteé 
the date of the sale ; that on December 18, 1907, the Seattle Hardware Com- 
pany sol d and asslgned to the petitloner ail Its rlght, tltle, and Interest In 
and to the sald property; that the sald property bas not been pald for; that 
on August 1, 1908, the American Machine Works was adjudged a bankrupt, 
and the respondent was thereafter elected Its trustée in bankruptcy, and took 
possession of ail the assets of sald bankrupt, together with the sald channel 
Iron, and has denied the possession thereof to the petitloner ; that "none of 
the présent gênerai crodltors of the sald American Machine Works, bank- 
rupt, Weré such creditors prlor to the tlme of the fiUng of said condltional 
blll of sale; but that aU the gênerai indebtednoss of said bankrupt was In- 
curred, subséquent to sald date ;" that the facts In regard to the eald sale 
were embodled in a pétition to the District Court, to whlch pétition the trus- 
tée filed a demurrer, and upon the hearlng the demurrer was sustalned, aud 
the pétition dismissed, td whlch sald petitloner duly excepted. 

Frank E. Hammond and A. J. Tennant, for petitioner. 
Daniel Landon, for respondent. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
question presented on the pétition is the construction to be placed up- 
on section 4585, Ballinger's Ann. Codes & St. Wash. (section 6547, 
Pierce's Code), vvhich provides that : 

"Ail condltional sales of per-^mal property or leases thereof containlng a 
condltional rlght to purchase, where the property Is placed in the possession 
of the Vendée, shall be absolute as to the purchasers, incumbrancers, and sub- 
séquent creditors in good falth, unless wlthin ten days after taking posses- 
sion by the vendee, a mémorandum of such sale, stating Its terms and condi- 
tions, and slgned by the vendor and vendee, shall be filed in the audltor's of- 
fice of the tounty whereln, at the date of the vendee's taking possession of 
thé property, the vendee résides." 

The petitioner contends that the purpose of the statute is to give no- 
tice to persons who might become creditors of the vendee, and that, 
inasmuch as the mémorandum of the conditiOnal sale was recorded 
prior to the time \v'ien any of the creditors of the bankrupt extended 
crédit, they are charged with constructive notice of the rights of the 
vendor, and were therefore not, subséquent creditors in good faith, 
within the terms of the statute. 

Ordinarily, certaiti instruments, such as deeds and mortgages, may 
be recorded at any tinie after their exécution, and the record will be 
effective as against aU claims attacliing subsequéntly, unless there hâve 
been such circumstances and unreasonable delay as to constitute lâches, 
and ordinarily statutes in regard to the registration of such ins;tru- 
ments, while requiring that they be iiled within a certain time, are not 
to be so construed as to render them void as to subséquent lienors with 
notice if not so recorded. But the statute of Washington, in regard to 
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the registration of conditional sales, déclares the policy of the state 
in regard to agreements, whereby a vendee of personal property so 
sold is placed in the possession thereof with ail the apparent indicia 
of ovvnership, and it clearly provides that, unless the instrument be 
recorded within 10 days from the delivery of the property to the ven- 
dee, the sale shall be absoliïte as to subséquent creditors in good faith. 
The period of 10 days thus provided is the limit of the time within 
which the right to continue to hold, as conditional as to ail the vvorld 
the sale of personal property, may be exercised. At the end of that 
time, it no longer exists, and subséquent creditors are not required to 
examine the records to ascertain whether the vendor retains the title 
to the property. The statute was evidently enacted in view of the com- 
mon-law rule that the title to property passes by delivery of possession, 
and possession is évidence of ôwnership, and the intention of the Leg"- 
islature is clearly expressed, that ail conditional s^les of personalty 
shall be absolute as to subséquent creditors and lienors unless the pro- 
visions 6f the act are strictly complied with. 

Cases in point are Bugbee v. Stevens, S3 Vt. 389, and In re Bosch 
(D. C.) 121 Fed. 602. The petitioner cites Sayvvard v. Nunan, 6, 
Wash. 87, 32 Pac. 1082, as afïording a construction of a similar stat- 
ute of the state. In that case the court said that the failure to record 
the bili of sale within 10 days would protect only such parties as had 
obtained intervening rights after its exécution, and before it was filed 
for record, but the language of the court in that case had référence to 
the failure to record an absolute bill of sale, in a case where the prop- 
erty sold remained in the possession of the vendor, and the construc- 
tion to be given to a section of the statute which declared that rio bill 
of sale for the transfer of personal property should be valid as against 
existing creditors or innocent purchasers when the property was left 
in the possession of the vendor, unless the bill of sale be recorded 
within 10 days after the date thereof. The décision casts no apprécia- 
ble light on the question of the construction of the statute which is 
involved in the présent case. 

The petitioner contends that since, in any view of the effect of the 
statute, title upon a conditional sale does not pass as between the ven- 
dor and the vendee, the trustée acquires no greater interest in the 
property than the vendee had. But the trustée in bankruptcy is not 
in the attitude of a mère assignée of property for the benefit of credit- 
ors, who takes only the title of his assignor, and is not afïected by 
statutes requiring registration of conditional sales, as is held in such 
cases as Peet v. Spencer, 90 Mo. 384, 2 S. W. 434; Tufts v. Thomp- 
son, 22 Mo. App. 564 ; Thomas Mfg. Co. v. Huff, 63 Mo. App. 124 ; 
Adams v. Lee, 64 N. H. 421, 13 Atl. 786; Warner v. Jameson, 52 
lowa, 70, 2 N. W. 951 ; and other cases. Under the bankruptcy law, 
the interest which passes to the trustée in personal property sold to the 
bankrupt upon condition dépends upon the law of the state. In juris- 
dictions where the statute makes such an un recorded conditional sale 
absolute as to subséquent purchasers, pledgees or mortgagees in good 
faith, and to no others, the failure to record does not afïect the title of 
the vendor as against the vendee's trustée. Hewitt v. Berlin Mach. 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L,. Ed. 986. But, if, as 
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in the state of Washington, the bankrupt is in possession under a con- 
ditional sale which becomes absolute as to subséquent creditors for 
want of the registration required by law, both the possession and the 
title pass to the trustée, for in such a case the property, while in the 
possession of the vendee before bankruptcy, might hâve been levied 
upon and sold by creditors. Bankruptcy Act (Act July 1, 1898, c. 541, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]) § 67a; In re Leigh Bros. 
(D. C.) 96 Fed. 806; In re Fraizer (D. C.) 117 Fed. 746; Chesapeake 
Shoe Co. V. Seldner, 122 Fed. 593, 58 C. C. A. 261 ; In re Smith & 
Shuck (D. C.) 132 Fed. 301 ; In re Franklin Lumber Co. (D. C.) 143 
Fed. 852 ; Hanson v. W. L. Blake & Co. (D. C.) 155 Fed. 342. 
The pétition must be dismissed. 



DIOKINSON V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. December 13, 1000.) 

No. 681. 

CouBTa (I 384*)— Detebmination by Circuit Coubt of Appeals— Certifica- 
tion TO Stjpbeme Court. 

Judlciary Act March 3, 1891, c. 517, § 6, 26 Stat. 828 (U. S. Comp. St. 
1901, p. 549), establishlng the Circuit Court of Appeals, provldes that such 
coupt at any time may certlfy to the Suprême Court "any questions and 
propositions of law concemlng whlch It désires the Instruction of that 
court for its proper décision." Beld, that such certification Is not au- 
thorJzed for the beneflt of the parties, but oiily at the désire of thé court, 
in Its discrétion, prlor to Its détermination of the case. 
, [Ed. Note. — For other cases, see Courts, Cent Dlg. § 1021 ; Dec. Dig. 
'§384.*] : ;. 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

On pétition by défendant in errer for certification of the cause tothe 
Suprême Court. Denied. 

Powers & Hall and Henry W. Dunn, for plaintiff in error. 
Asa P. Frenchj U. S. Atty. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This is the same case reported in 159 
Fed. 801, 86 C.C. A. 625, and 213 U. S. 92, 29 Sup. Ct 485, 53 L. 
Ed. 711. The judgment in favor of Dickinson was entered in this 
court on February 12, 1908. On a suggestion that the United States 
intended to apply to the Suprême Court for a writ of certiorari, the 
case was held «nder the control of this court by an order staying the 
mandate. The writ of certiorari was received on May 9, 1908. On 
May 20, 1909, mandate was received from the Suprême Court dis- 
missing the writ. On the same day the United States filed their pé- 
tition to this court to certify the case to the Suprême Court under 
the sixth section of the Judiciary Act of March 3, 1891 (26 Stat. 828, 

•For other cases see same topio & % numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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c. 517 [U. S. Comp. St. 1901, p. 549]), establishing this court, pur- 
suant to the following provision, namely : 

"Exeeptlng that in every such subject witliln such appellate jurlsdiction the 
Circuit Court of Appeals at any tiuie may certify to tlie Suprême Court of the 
United States any questions and propositions of law concerning which it de- 
sires the instruction of that court for its proper décision." 

Passing by the question whether the case is so far under our hands 
that we can now order a certificate in accordance with the provision 
of law which we hâve quoted, we are compelled to ask particular at- 
tention to two expressions, namely, first, "concerning which it desires 
the instruction," and, second, "for its proper décision." It is plain 
from thèse expressions that the matter is not a matter at ail within 
the control of the parties to the proceeding, and that this court is 
not authorized to certify a case under the provision of law cited un- 
less the court itself desires instructions. To certify, except in con- 
nection with such désire, would be impertinent and unlawful. More- 
over, this must be a désire for instructions for a "proper décision." 
How can there be such a désire, within the purview of the Statute, 
after the case has been decided? We bave refused to certify under 
circumstances like those at bar; and our refusai so to do seems justi- 
fîed, and perhaps required, bv the expressions in Columbus Watch 
Company v. Robbins, 148 U. S. 266, 269, 270, 13 Sup. Ct. 594, 37 L. 
Ed. 445. 

_ The pétition of the United States, filed May 20, 1909, for certifica- 
tion to the Suprême Court, is dismissed. 

ALDRICH, District Judge. As the judges were not agreed in re- 
spect to the original décision of this case, and as I deemed the ques- 
tion as to jury waiver one of grave importance, both in the constitu- 
tional and the practical administrative sensé, I stronsjly felt, before 
décision in this court, that the question should be certified to the Su- 
prême Court ; but I agrée that the case in its présent stage is not one 
to be certified. 



In re GHAZAL. 
(Circuit Court of Appeals, Second Circuit. December 7, 1909.) 

No. 6S. 

1. CusToiis DuTiEfs (§ 13G*) — Smuggling— Information Leading to Pbose- 

CUTION — EbWARDS— iNTKKEST OF INFORMANT. 

TJnder Act Cong., .ïune 22, 1874, c. 391, § 4, 18 Stat. 186 (U. S. Comp. St. 
1901, p. 2019), authorizlng the allowance of rewards by the Secretary of 
the Treasury for information leading to the seizure of smuggled goods 
and the prosecutlon of smugglers, the Secretary of the Treasury is the 
sole .iudge as to whetlier there is an informer wlio is entitled to a reward, 
so that until the Secretary acts the informer has merely an expectancy 
of reward. 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 136.*] 



•For other cases see sarae topic & S hdmbbr iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankrtjptct (I 143*) — Assignments— Rbwaeds— Claim Against ImoRM- 

ÀNT. 

Bankr. Act July 1, 1898, c. 541, | 70, 30 Stat. 565 (U. S. Comp, St. 1901, 
pi 3451), provlding that the bankmpt's trustée shall be vested by opéra- 
tion of law Avith the title of the bankrupt, as of the date of the adjudi- 
cation, of ail property which, prior to the flling of the pétition, the bank- 
rupt could hâve transferred, etc. Helû, that slnce, under Rev. St. § 3477 
<U. S. Comp. St. 1001, p. 2320), prohlblting the asslgnment of claims 
against the United States prier to allowance and ascertalnment of the 
amouiit due, a bankrupt could not hâve assigned an expectancy of reward 
. for information concerning smugglers prior to the allowance of the re- 
ward by the Secretary of the Treasury, which dld not occur until after 
the bankruptcy adjudication, the reward subsequently awarded pas.sed to 
the bankrupt, and not to hîs trustée for the benefit of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 

3. Bankbuptcy (§ 143*)— EsTOPPEL or Bankrupt. 

. piat a bankrupt did not oppose adjudication sought for on the ground 
tiat, certain void assigunients of a govemment reward by the bankrupt 
coiistituted a préférence, such fact did not estop the bankrupt from in- 
sisting that the rfeward was not acquired until after the adjudication, and 
was, therefore, property which dld not pass to his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York. 

In the matter of SeHm Elias Ghazal, bankrupt. On pétition of the 
bankrupt to review an order of the District Court for the Eastern Dis- 
trict of New York, denying his appHcation for an order directing the 
trustée in bankruptcy to pay to him $428.93, paid to the trustée by the 
collector of the port of New York for information given by the bank- 
rupt concerning smugglers. Reversed. 

Fôr opinions beîow, see 163 Fed. 603; 169 Fed. 147. 

London, Davis & Medale (Monte I^iidon, of counsel), for petitioner. 

Conrad Milliken, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE. Circuit Judge. The sum in question was awarded to 
Ghazal by the Treasury Department on May 6, 1908, as a reward for 
information given by him against smugglers, which information re- 
sulted in the discovery and confiscation by the United States govern- 
ment of certain smuggled property. The award was made under au- 
thority of Act June 22. 1874, c. 391, § 4, 18 Stat. 186 (U. S. Comp. 
St. 1901, p. 2019), which provides: 

"That whenever anv ofRcer of the customs or other person shall detect and 
seize goods Warea, or merchandise, in the act of being smuggled, or which 
hâve been smuggled. he shall be entitled to such compensation therefor as the 
Secretary of the Treasury shall award not exceeding in amount one-half of 
the net proceeds, if any, resulting from such seisîure, after deducting ail dutles, 
costs and charges connected therewith: provided, that for the purpose of 
thls act smuggling shall be construed to meau the act, with intent to defraud, 
of bringing into the United States, or with like intent, attempting to bring 
into the United States, dutiable articles without passing the same, or the pack- 
age containing the same, through the custoni house, or submittmg them to the 
officers of the- revenue for examination. And whenever any person not an of- 
ficer of the United States shall furnish to a distric t attorney, or to any chlef, 

•For other cases see same toplc & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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officer of the customs, original Information concernlng any fraiid upon the 
customs-re\'enue, perpetuated or contemplated, whlch shall lead to the recov- 
ery of any duties withheld, or of any fine, penalty, or forfelture incurred, 
whether by importers or thelr agents, or by any officer or person employed 
in the customs service, sneh compensation may, on such recovery, be pald to 
such person so furnishing information as shall be just and reasonable, not ex- 
ceedlng in any case the sum of five thonsand dollars ; which compensation 
shall be paid, under the direction of tlie Secretary of the Treasury ont Of any 
money appropriated for that purpôse." 

It is clear that the statiite makes the Secretary of the Treasury the 
sole judge as to whether there is ati informer who is entitled to a share 
under this section. Until he acts the informer has merely an expecta- 
tion of reward. Ramsey v. U. S-, 14 Ct. Cl. 367. The trustée does not 
question the accuracy of this proposition. 

Section 3477, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3320), pro- 
vides : 

"Ail transfers and assignments made of any claim upon the United States 
or any part or share thereof, or Interest thereln, whether absolnte or condl- 
tional, and whatever may be the considération therefor, and ail powers of 
attorney, orders, or other authorities for recelving payment of any such claim, 
or any part or share thereof, shall be absolutely null and void, unless they 
are freely made and executed in the présence of at least two attesting wlt- 
nesses, after the allowanee of such a claim, the ascertainment of the amonnt 
due, and the issuing of a warrant for the payment thereof, such transfers, 
asslgnment, and powers of attorney, must recite the warrant for payment, 
and must be acknowledged by the person making them, before an officer hav- 
ing authorlty to take acknowledgments of deeds, and shall be certified by the 
officer ; and it must appear by the certlficate that the officer at the tlme of the 
acknowledgment, read and fully explained the transfer, assignment or war- 
rant of attorney to the person acknowledging the same." 

It is therefore apparent that, before the allowanee to him of the 
$428.93, Ghazal could not hâve transferred the same, because any such 
attempted transfer would be null and void, and certainly a hoped-for 
award, not yet made, could not hâve been levied upon and sold in 
judicial process against him. 

The relevant provision of the bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) is: 

"Sec. 70. That the trustée * * * shall • » • be vested by opéra- 
tion of law with the title of the bankrupt as of the date he was adjudged a 
bankrupt * * ♦ to ail * * * property whleh prier to the flling of the 
pétition he could by any means bave transferred or whlch might hâve been 
levied upon and sold under judicial process against him." 

The pétition in bankruptcy was filed on April 29, 1908, but the 
award was not made by the Secretary of the Treasury until May 6, 
1909. Under the provisions of statute above cited, therefore the trus- 
tée did not take title to this sum of $428.93. 

It is contended, and the District Judge reached the conclusion, that 
the bankrupt was estopped from insîsting that title to this sum never 
passed to the trustée. Before pétition was filed Ghazal had made as- 
signments to some of his creditors of certain sums, out of moneys to 
be paid him by the government, ail of which assignments were of 
course "null and void." It was on the theory that thèse were prefer- 
ential that proceedings in involuntary bankruptcy were instituted. 
Ghazal at îirst disputed the allégation of the pétition, but subsequently 
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withdrew his answer and consented to an adjudication. The proposi- 
tion contended for is that : 

"When îthe bankrupt voluntarlly receded from hls position and endeavored 
to accept what now appears to be the beneflts of the bankruptcy statute in 
tbis case, In the way of applylng for a discharge from his debts, and at the 
same time to Icœp out of the estate in bankruptcy the only property about 
which the creditors could bave attempted to maintaln their position * * * 
the bankrupt is estopped from Inslsting that upon the 29th of Aprll he could 
not hâve transferred hls claim agalnst the United States." 

We do not find, in the circumstânce that he has not chosen to oppose 
adjudication, sufficient ground for holding him to be estopped frotn 
insisting that after-acquired property shall not go to the trustée. No 
iiijury has resulted therefrom, and no one has been misled thereby. 
Npr can we see that the circumstânce that he had no property at the 
tirhe 6Ï adjudication is any reason why he should be required to give 
up after-acquired property, which the banltrupt act did not transfer to 
his tinastee. 

The order is reversed. 



BROWN et al. V. EEAOOM. 
, (Circuit Court of Appeals, Fourth Circuit. November 4, 1009.V 

No. 819. 

COUETS (§ 312*)^— FEDERAI, COURTS— JUEISDICTION— "CHOSE IN^ ACTION"— AS- 
BIGNMENT. 

Judlciary Aet March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by 
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508). 
déclares that the fédéral courts shall not bave eognizance of any suit, ex- 
cept on foreign bills of exchange, to recover the contents of any promis- 
sory note or other "chose in action" in favor of any assignée or any sub- 
séquent holder, if such instrument be payable to bearer, or be not made 
by any corporation, unless such suit mlght bave been prosecuted in such 
court to recover the contents If no assignaient or transfer had been made. 
Complalnant B. B., a citizen of West Virginia, entered a partnership 
with défendant and 6., both résidents of New York, for the exploitation 
of gas land and the construction and opération of a carbon plant ; G. 
agreeing to drive the gas well on the land of complalnant B. B., défend- 
ant to construct and operate the plant, the proceeds to be dlvided, one- 
thlrd to complalnant B. B., one-half to défendant, and one-slxth to G-. 
G. thereafter assigned hls Interest to complalnant J. B., a citizen of West 
Virginia, whereupon complalnants sued défendant in the fédéral court 
for dissolution of the partnership and for an accounting. Held, the term 
"chose In action" was sufflciently broad to cover the right of complaln- 
ant J. B., whether by bis purchase he became a partner, or whether hls 
right of action was limited to compensation for drilllng a well out of 
profits eamed by défendant ; and hence, sinee G. could not bave main- 
tained an' action agaihst défendant in the fédéral court for such relief, 
8uch court had no jurisdictlon of the joint action by G.'s assignée and 
his co-complalnant. 

[Ed. Note.— For other cases, see Courts, Cent. DIg. §§ 865-875; Dec. 
Dîg. § 312.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1144-1148 ; vol. 
8, iJ. 7602.] 

*For otber casea s«« same toplc & § numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

Action by John W. Brown and another against Johnson W. Beacom. 
Decree for défendant, and complainants appeal. Reversed and re- 
manded, for want of jurisdiction. 

John Bassel, for appellants. 

Melvin G. Sperry (Sperry & Sperry, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge, and KELLER and Mc- 
DOWELL, District Judges. 

McDOWEDL, District Judge. The appellants were the complain- 
ants below. The bill hère was filed for the dissolution of an alleged 
partnership between Jno. W. Brown, Buena W. Brown, and the de- 
fendant, Beacom, and for an accounting. In part the bill reads as 
f ollows : 

"To the Judges of the Circuit Court of the United States for the Northern 
District of West Virginia: 

"John W. Brown and Buena W. Brown, his wife, résidents of the clty of 
Clarksbui^ and citizens of the state of West Virginia, bring this their bill 
against Johnson W. Beacom, a citizen of the state of Xew Yorlv, but having 
a place of business in the state of West Virginia, In the Northern district 
thereof. 

"The plaintifCs coinplain and say that heretofore, to wit, on the 12th day 
of January, 1904, they entered into an agreenient with sald défendant, Bea- 
com, and one George E. De Golia, who was then and still is a citizen of the 
state of New York, which agreement was reduced to writlng, whereby it was 
agreed ■ among other things, that the sald De Golia, in considération of the 
Bum of twenty-flve hundred dollars to be paid him by the plaintifCs, was to 
drlll a well for the production of natural gas upon a tract of land contalnlng 
about three hundred acres belonging in fee simple to the plaintifC Buena W. 
Brown, lying at or near the village of Wilsonburg, In the county of Harrison, 
state of West Virginia ; that the défendant, Beacom, upon bis part agreed to 
build, erect, and furnish upon sald land, or upon a small parcel of land near 
thereto, a building or buildings and ail necessary macliinery, including boiter 
and engine, carbon plates, pipe, and flttings, packing houses, and ail other 
necessary machinery and buildings for the equlpment of a tirst-class carbon 
black manufactory plant complète, at his own expense and cost, which plant 
was to be built of a sufflcient size and to embrace sufHcient land or space to 
produce fifty barrels of carbon black per day, and was to be flnished and 
equlpped at the beglnning of opérations to hâve at least a capacity of flfteen 
barrels of carbon per day, and was to be increased, as it became the Interest 
of ail parties to said agreement, to said full capacity of fifty barrels of car- 
bon black per day, provided that a sufficient quantity of gas should be fur- 
nished the said Beacom by plaintifCs and said De Golia to warrant the in- 
crease per day, and said gas was at ail times to be furnished to the said Bea- 
com free of cost at the plant or factory by the plaintiffs and said De Golia 
so long as it could be produced from said tract of land by reasonable drlll- 
ing. It was further agreed that the tltle and ownership of the factory or 
plant was to remain in the said Beacom, and that he was to bave the right 
to remove the same at any time, should gas not be produced in sufficient quan- 
tifies to Justify runnlng said plant. It was further agreed that said De Golia 
should drlll a well to completion with ail due diligence until conipleted for 
the production of gas, and was to furnish at his own expense ail four-lnch 
pipe necessary for tubing said well, and ail pipe necessary to equip or fur- 
nish four-inch Unes for couveying gas from such well to said plant or fac- 
tory, including fittings, gâtes, paekers, regulators, and cost of laying line and 
tubing well, and it was further agreed that the cost of fumishing said tub- 
ing and Unes and laying the same, together with cost of fltting gâtes, paekers, 
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and regulators, was to be advanced by said défendant, Beacom, and the title 
to such pipe, flttings, etc., was to remain in him until he was f ully reim- 
bursed for the amount so expended out of the proeeeds derived from operat- 
ing said plant or factory, and the same was to be deducted from the share 
or portion of the proeeeds of said plant belonging to said De Golia. 

"II. It was further agreed in said contract that of the proeeeds derived 
from said business, after ail expenses were paid, including ail materlals for 
marketing the earbon black, labor, oïl, stationery, etc., the plaintiff Buena 
W. Brown should hâve two-sixths (."/«) or one-third (%), défendant, Beacom, 
three-sixths (s/j) or one-half (%), and the said De Golia one-sixth (i/s), and 
it was further agreed that ail sale bills, freight bills, correspondence, and 
books of account used in connection with the manufacture of said earbon 
black and ail other business pertainlng thereto should be open to the inspec- 
tion of ail parties to said agreement, and that ail parties thereto should be 
consulted and advised upon ail matters of Importance relatlng to said busi- 
ness. Copy of said agreement Is herewith flled as 'Bxhlbit A,' and Is prayed 
to be taken and read as part of this blll. 

"III. PlaintIfCs further say that plaintiff John W. Brown, on or about the 
llth day of November, 1904, by deed of that date from one Harrlet B. Stone, 
assignée or grantee of said De Golia, purchased the entlre Interest of said De 
Golia under said contract in said plant, and the plaintlffs and défendant, 
Beacom, are the sole and only parties now Interested under said contract and 
In said plant, and plaintlffs are therefore entitled to recelve one-half of the 
reeelpts of said plant, after paylng expenses, as aforesald. Certifled copy of 
said deed Is herewith flled as 'Exhlbit B.' " 

The theory of counsel for complainants is that John W. Brown be- 
came a partner by reason of his purchase of the De Golia interest and 
the consent of Mrs. Brown and Beacom. 

We hâve not considçred this case on the merits. In the Judiciary 
act of 1875 (Act March 3, 1875, c. 137, § 1, 18 Stat. 470), as amended 
(Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433, U. S. Comp. St. 1901, p. 
508, 4 Ped. Stat. Ann. p. 266), is the following: 

"* t :* Nor shall any circuit or district court hâve cognizanee of any 
suit, except upon foreign bills of exchange, to recover the contents of any 
promissory note or other chose In action In favor of any assignée, or any sub- 
séquent holder if such Instrument be payable to bearer and be not made by 
any corporation, unless such suit might bave been prosecuted in such court 
to recover the said contents if no assignment or transfer bas been made." 

In the bill it is alleged that De Golia and Beacom are citizens of New 
York. John W. Brown is the remote assignée of De Golia of ail the 
rights of which he is alleged to be possessed. Not only is John W. 
Brown a party complainant, but his interests and alleged right to relief 
are as entirely antagonistic to the interests of Beacom as are those of 
Mrs. Brown. While the clause of the statute above quoted is confusingly 
worded, we are of opinion that under the construction which has been 
put upon it (see Mexican R. Co. v. Davidson, 157 U. S. 201, 15 Sup. 
Ct. 563, 39 L. Ed. 673), there is in the case before us room for discus- 
sion only as to the meaning of the term "chose in action" as used in 
the statute. This language is comprehensive, and seems broad enough 
to cover the right of John W. Brown under any aspect of this case. 
If he is a partner, his right of action arises ex contractu. If he is not 
a partner, and if his right is only to receive payment for drilling the 
well out of the profits earned by Beacom, still his right of action, if 
any, arises from an alleged breach of contract. The décisions seem to 
establish that such a nght of action is a "chose in action" within the 



JOHN DEERE PLOW CO. T. ANDER80K. 815 

meaning of the statute. See Bradley v. Rhines, 3 Wall. 393, 19 I^. Ed. 
467; Plant v. R. Co., 152 U. S. 71, 14 Sup. Ct. 483, 38 U Ed. 358; 
New Orléans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, 38 L. Ed. 
764; R. Co. v. Davidson, 157 U. S. 301, 15 Sup. Ct, 563, 39 L. Ed. 
672 ; Glass v. Concordia, 176 U. S. 207, 20 Sup. Ct. 346, 44 L. Ed. 436 ; 
North American Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 
L. Ed. 1061. The trial court would hâve had no jurisdiction of a bill 
by De Golia and Mrs. Brown against Beacom. and hence had no jur- 
isdiction of the suit by Mrs. Brown and De Golia's assignée against 
Beacom. 

It follows that the cause must be remanded, with directions to the 
court below to dismiss for want of jurisdiction, with authority to make 
such order as to the costs below as shall seem to said court to be just. 
The costs in this court are adjudged against the appellants. Railroad 
Co. V. Swan, 111 U. S. 379, 388, 4 Sup. Ct. 510, 28 h. Ed. 462, 

Reversed. 



JOHN DEBRE PLOW CO. v. ANDERSON. 

<Clrcult Court of Appeals, Flfth Circuit. Decejnl)er 14, 1909.) 

No. 1,959. 

1. Sales (§ 474*) — Conditionai, Sale— Record— "Third Parties." 

Civ. Code Ga. 1895, § 2776, provides that when property Is sold by a 
conditionai sale, In order for the réservation of tltle to be valld as 
against "thlrd parties," It shall be evldenced In writlng and not other- 
wise, and the wrltten contract shall be executed and attested In the same 
manner as mortgages on personal property, but, as between the parties 
themselves, the contract as made shall be valld and may be enforced 
whether evidenced In writing or not, and section 2777 déclares that con- 
ditionai bills of sale must be recorded wlthln 30 days after thelr date, 
and In other respects must be governed by the laws regulatlng the reg- 
Istratlon of mortgages. Held, that the term "thlrd parties," as used in 
section 2776, and- In accordance with the gênerai law, meant credltors 
havlng a lien on the property conditlonally sold, and not ordinary credlt- 
ors, and that, as to the latter, the conditionai sale contract was valid 
though not recorded. 

[Ed. Note. — For other cases, see Sales, Cent. DIg. | 1397 ; Dec. Dig. i 
474.* 

For other définitions, see Words and Phrases, vol. 8, p. 7815.] 

2. Banketjptcy (§ 140*) — Adjudication— Title of Trustée— Lien. 

A bankruptcy adjudication, though vesting title to the bankrupt's prop- 
erty In the trustée, does not create a judicial lien In favor of ordinary 
credltors, and hence the trustée has no greater rlght in property sold 
under a conditionai sale than had the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 199; Dec. 
Dlg. I 140.*] 

3. Courts (§ 107*) — Previous Décisions as Précédents— Disposition of 

Cause on Appeal— Aefxrmance— Peh Cubiam Opinion. 

A per curiam affirmance of a decree on appeal, reciting: "We flnd no 
error in the disposition of this case in the (àrcuit Court, and the judg- 
ment is therefore affirmed" — means only that the decree on the facts 
proved in the record Is correct, and nothlng else is affirmed. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 360; Dec. Dig. § 
107.*] 

•For other cases see same topic & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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,: Pétition- to Superintend and Revise Proceedings in the District Court 
ofthe United States forithe Soutliern District of Georgia, in Bank- 
ruptcy. ■ ,-■'; : . 

, Application by the John Deere Plow Company for an order directing 
A. S. Anderson, trustée, to surrender possession of certain property 
sold to thebankrupt under a conditional contract of sale. An order 
disallowing petitioner's claim was affirmed by the District Court, and 
petitioner brings a pétition, to superintend and revise, Reversed. 

Fred T. Saussy, for petitioner. 
A. S. Anderson, for respondent. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Judge. 

POSTER, District Judge. In this matter it appears that one V. L. 
Burke pùrchàsed certain mérchandise from the John Deere Plow Com- 
pany under a written contract of sale, which contained, among others, 
the following stipulation: 

"(7) It Is also âgreed that the title to and ownershlp of, and the right to 
immédiate and exclusive possession upon demand, either oral , or written, to 
ail goods whicli may be shippèd as herein provided or during the curreut sea- 
son, shall remain in and their proceeds in case of sale shall be the property 
of the John Deere Plow Company, and subject to their order until full pay- 
meijt , çliall . hâve been made for the sanie by the undersigned (V. L. Burke) 
from mâklhg pa^ments as herein agreed." 

SubsêqUently Burke was âdjudicated a bankrupt, and the plow Com- 
pany intervened jn the proceedings and claimed so much of the mer- 
chandisë,as still.remained.in his possession, and allegèd it was worth 
less than the amount due under the contract of.sale. The référée 
d'eclined'to allow the plow company's claim, and on appéal to the Dis- 
trict Court his finding was affirmed. ' , 

The law bf Georgia (Civ. Code Ga. 1895) provides "as follows : 

Sec. 2776. "Whenever personal property is sold and delivered with the con- 
dition affixed to the sale, that the tltle thereto Is to remaln in the vendor of 
such Personal property until the purchase price shall hâve been paid, every 
such conditional sale, in order for the réservation of title to bo valid as 
against third parties, shall be evidenced In wrlting, and not otherwise. And 
the written contract of every such conditional sale shall be executed and at- 
tested in the sanie manner as mortgages on personal property ; as between 
the parties themselves, the contract as made by them shall be valid, and may 
be enforced whether evidenced in writing or not." 

Sec. 2777. "Conditional bills of sale must be recorded within thirty days 
from their date, and in other respects shall be governèd by the laws relating 
to the registration of mortgages." 

The contract in this case was not recorded. It will be observed 
that by the law of Georgia, cited above, a conditional Sale, not re- 
corded, is good as between the parties, but is not valid as against third 
parties. We are not referred to any décision of the Suprême Court of 
Georgia holding that ordinary, unsecured creditors are to be deemed 
third parties within the meaning of the statute. The contrary view 
seems to hâve been held in the case of Rhode Island Locomotive 
Works V. Empire Lumber Company, 91 Ga. 639, 17 S. E. 1012, where 
the possession of two locomotives was awarded the vendor in a con- 
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ditional sale as against the receiver of the lumber company. We 
therefore hold that third parties, within the meaning of the law of 
Georgia, as well as under the gênerai law, are such creditors as hâve, 
in some manner, secured a lien on the property conditionally sold, and 
not mère ordinary creditors. 

It is true the adjudication vests the title of the bankrupt's property 
in the trustée; but jt does not operate as a judicial seizure to create 
a lien in favor of the ordinary creditors. The trustée has no greater 
right in property sold under a conditional sale contract than the bank- 
rupt had. Sec York Manufacturing Company v. Cassell, 201 U. S. 
344, 36 Sup. Ct. 481, 50 L. Ed. 782; Bryant v. Swofford Brothers, 214 
U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997. 

In this case the sale was undoubtedly valid as between the parties, 
and the plow company was therefore entitled to the property as against 
the trustée. In General Pire Extinguisher Company v. Lamar, af- 
firmed in this court by per curiam opinion, saying, "We find no error 
in the disposition of this case in the Circuit Court, and the judgment 
is therefore affirmed" (see 141 Fed. 353, 72 C. C. A. 501), cited in the 
court below, it is to be noticed that the appellant in that case asserted 
a reserved lien, and that the property alleged to hâve been sold had 
been merged in and become part of the building and factory which had 
been sold under prier liens ; the proceeds being in court for distribu- 
tion. A per curiam affirmance of a decree on appeal, in the above- 
quoted words, means no more than that the decree on the facts proved 
in the record is correct, and nothing else is affirmed. 

The pétition for revision is allowed, and the decree of the District 
Court in favor of the trustée against the John Deere Plow Company, 
rendered in the bankruptcy of V. L,. Burke, is reversed, and the Dis- 
trict Court is instructed to render judgment in accordance with the 
views herein expressed ; the trustée to pay the costs hereof in due 
course of his administration. 



NORTHERN UXION GAS CO. v. MAYER, Atty. Gen., et al. 

(Circuit Court of Appeals, Second Circuit. October 19, 1909.) 

No. 172. 

1. Appeal and Ebror (§ 150*) — Right of Review— Interest in Subject- 

Matter. 

Wliere a preliminary.injunctlon was granted restraining the enforce- 
meut ûf a state law requlring a gas company to supply the city of New 
York and other consumers at reduced rates, on condition that the excess 
collected above such rates should be pald to a master to await the final 
détermination of the case, and, on dissolution of the Injunetion, the city 
recelved baelc the excess It had pald, It had no further interest In the re- 
malnder of the fund and no standing to appeal from an order disposing 
of it. 

riM. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 934- 
946; Dec. Dig. § 150.*] 

2. Limitation op Actions (§ 12*) — Persons Who May Rely on Limitation. 

A balance of such fund recelved from prlvate consumers bavlng re- 
mained unclaimed was ordered returned to the gas company on Its giv- 

•For other cases see same topic & 5 ntimber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
174 F.— 52 
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Ing a bond to pay over any part of It which should afterward be clalmed 
by such consumers or their assigna. Beld that, havlng no légal right or 
title to the money, It çould not insist on a provision tbat daims ot such 
consumers or their assignée should be subjeet to the statute of limita- 
tions. 

[Ed. Note.— For other cases, see Limitation of Actions, Dec. Dlg. S 12.*] 

Holt, District Judge, dissentiug. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Northern Union Gas Company against 
Julius M. Mayer, Attorney General, and others. From an order 
made by the Circuit Court, complainant and the City of New York 
appeal. Modified and affirmed. 

For opinion below, see 173 Fed. 628, and see, also, 171 Fed. 603. 

Cortland Betts (John A. Garver, of counsel), for appellant North- 
ern Union Gas Co. 
William D. Marks, for appellant City of New York. 

Before COXE and WARD, Circuit Judges, and HOLT, District 
Judge. 

COXE, Circuit Judge. A preliminary injunction was granted in 
this case restraining the défendants from enforcing the law of the 
State of New York requiring gas companies to supply the city with 
gas at 75 cents and the public at 80 cents per 1000 cubic feet. The or- 
der provided that the complainant might continue to rénder bills as it 
had theretofore done, provided it deposit a sum equal to the excess 
over the rate fixed by law to the crédit of a spécial master appointed 
to distribute the same in accordance with the final disposition of the 
cause. Thereafter the complainant billed its ordinary consumers as 
theretofore at the rate of $1.00. They were not parties to the cause 
and were of course at liberty to pay or to pay under protest or to re- 
fuse to pay, as they might be advised. The order was intended to 
secure their right to recover in case the complainant were ultimately 
defeated even if their payments were voluntary. In other words, to 
require the complainant to give satisfactory security that it would 
then repay the sums which it had coUected under a claim of right. 

A decree of the Circuit Court in favor of the Consolidated Gas 
Company involving the same questions, having been reversed by the 
Suprême Court of the United States, the spécial master has paid over 
the fund so deposited in this suit to the consumers or their assignées 
except to the extent of some $18,000, as to which no claims hâve been 
presented and it has been impossible to find the original consumers. 
The court has ordered the spécial master to pay this sum to the com- 
plainant upon its giving a bond conditioned to repay the consumers 
at any time hereafter or their assignées at any time within the period 
fixed by the statute of limitations of the state of New York. 

The complainant and the défendant, the city of New York, hâve 
appealed from this order. The complainant appeals on the ground 
that no bond should hâve been required and that the statute of limi- 

*FoT other cases Bee same toplc & | nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tations should apply to the claims of original consumers as well as to 
their assignées. The city of New York appeals on the ground that 
the fund should not be disturbed at ail and that so much of it as shall 
remain unclaimed after ten years from the time of deposit should 
be transferred to a designated depositary to the crédit of the United 
States. 

Considering first the appeal of the city of New York, it has no 
grievance of its own and we think it has no standing to represent 
other consumers. 

The money was paid into a bank to the crédit of the spécial master. 
It is not now and never has been in the registry of the court. 

No one who has the slightest interest in the resuit has appeared in 
opposition to the affirmance of the order. It was conceded at the 
argument that no matter what ultimately became of the fund no part 
thereof can ever go to the city of New York. The unpaid consumers 
hâve not appeared and the moment they do so their claims will be 
satisfied. If the présent status of the fund continue the unpaid bal- 
ance will remain indefinitely in the bank. If the spécial master be not 
discharged it will be necessary for him to maintain a large clérical 
force to administer the fund in the future, the expenses of whicli 
will greatly deplete it. A balance will undoubtedly remain with no 
claimants which will enure to the benefit of the bank. If after every 
opportunity to claim it has been given to the consumers, their légal 
représentatives and assigns, they décline or neglect to receive it, it is 
the duty of the court to provide some intelligent disposition for the 
future. ■ This we think has been done. The order of the Circuit Court 
makes the most careful provision for safeguarding the interests of 
the consumers and their assignées. There can be no doubt that with 
the bond which th» complainant is required to give every valid claim 
will be promptly paid; 

The complainant's objections to the order are not well taken. If 
the fund be allowed to remain in the bank under the direction of the 
spécial master, it is manifest that the consumers and their assignées 
can collect their claims at any time in the future. As the complainant 
is asking a favor of the court in requesting that the uncalled-for bal- 
ance be returned to it, we see no reason why the complainant should 
be permitted to plead the statute of limitations to any of the claims, 
whether held by an assignée or not. If the assignments are proved 
to be fraudulent that will be a sufRcient défense. If the assignments 
be valid the assignées are entitled to the same considération as the 
original claimants. We think, however, that the complainant should 
not be required to give a bond extending over an indefinite period 
and that a bond covering a period of six years should be sufficient. 
We are aiso of the opinion that permission should be given to the 
complamant to apply to the court for leave to reduce the penalty of 
the bond from time to time as the amount is reduced by payments. 

As so modified, the order is affirmed. 

HOLT, District Judge, dissents. 
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In re McOORD. 
(Circuit Court of Appeals, Second Circuit. November 9, 1909.) 

No. 21. 

Bankruptct (§ 186*) — Assets— Liens. 

Décèdent, the bankrupt's father, subscrlbed for certain corporate stock, 
and, baving dled before payment, the bankrupt advanced $3,600 out of 
hls own funds to complète tlie payment and eliarged the amount to hls 
father's estate, and took the stock certificate In hls own name. ïhere- 
after the bankrupt borrowed $1,200 on the stock as collatéral from A., 
having previously assigned ail hls claim against his father's estate to a 
bank. Held, that if, at the date of the asslgnment to the bank, decedent's 
estate was indebted to the bankrupt to the amount of $2,400 as found, 
the bank could recover that amount from the estate, and the referee's or- 
der compelling the bank to pay the same sum to the trustée in bankrupt- 
cy in order to obtain the stock in the hands of A. was erroneous, but, if 
there was no indebtedness of decedent's estate to the bankrupt, then the 
estate was entitled to the certiflcate on payment of the indebtedness to A ; 
the bank béing entitled to assert against decedent's estate whatever rlghts 
it acqulred by the asslgnment. 

{Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 186.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

In the matter of William M. McCord, bankrupt. Pétition to review 
an order confirming the report of a référée finding that certain cor- 
porate stock standing in the bankrupt's name was the prpperty of the 
estate of the bankrupt's father, subject to a lien in favor of the bank- 
rupt. Reversed. 

See, aiso, 174 Fed. 73. 

Almet Reed Latson (W. W. Pickard, of counsel), for petitioner. 
Garvin & Armstrong (J. S. Keith, of counsel), for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court confirming the report of a référée finding that 30 shares 
of corporate stock standing in the name of William M. McCord, the 
bankrupt, and now in possession of one Armstrong as collatéral for a 
loan of $1,200, are the property of the estate of Henry D. McCord, 
subject to Armstrong's lien and to a lien of $3,400 in fayor of the 
bankrupt. 

The référée found that Henry D. McCord, the bankrupt's father, 
subscribed for the stock in question, but died before paying his sub- 
scription in fuU; that April 27, 1903, the bankrupt, William M. Mc- 
Cord, who was his father's executor, advanced $3,600 out of his own 
funds to complète the payment, charged the same to his father's estate 
and took out the certificate of the stock in his own name ; that Novem- 
ber 12, 1907,' William M. McCord borrowed $1,200 on the stock as col- 
latéral from Armstrong. He also found, and we agrée with him, 
that William M. McCord took the certificate in his own name for the 
purpose of preserving a lien upon it for the amount of his advances 

*For other cases see same topic &. | numbee lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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to his father's estate and that if the transaction were voidable because 
he was individually dealing with himself as exécuter no steps hâve 
been taken to avoid it, and it appears to bave been ratifîed by the es- 
tate. 

But we think the référée did not give sufficient considération to two 
assignments in évidence, viz., March 26, 1907, William M. McCord in- 
dividually, and March 28, 1907, William M. McCord, trading as Henry 
D. McCord & Sons, of ail his claim against his father's estate, to 
the Mechanics' National Bank without specifying the particulars or 
amount of same, though the bankrupt testified that it was about 
$44,000. 

Counsel for the bank produced thèse assignments before the référée, 
but declined to let the bank become a party to the proceedings. The 
record does not show on whose behalf they were ofïered in évidence. 

Ail the référée says on the subject is : 

"Whether the Mechanics' National Bank has any clalm upon the stock can- 
not be declded In thls proceeding for the reason that the Mechanics' National 
Bank was not a party to this motion and Its counsel on the hearing declined 
to become such." 

This is quite true, but, if at the date of thèse assignments the estate 
of Henry D. McCord was indebted to William M. McCord to the ex- 
tent of $2,400, then by virtue of the assignments the bank can recover 
this amount from the estate and the order compelling it to pay the 
same sum to the trustée in bankruptcy to get its own property exposes 
it to a double payment. On the other hand, if there were then no in- 
debtedness- of the estate of Henry D. McCord to William M. McCord, 
it was entitled to the certificate on payment of $1,200 only, viz., the 
loan of Armstrong, in whose possession the certificate was. The bank 
may assert against the estate of Henry D. McCord whatever rights it 
has acquired by assignment from William M. McCord. 

The order is reversed. 



DE FOREST v. COLLINS WIREI.ESS TELEPHONE CO. 
(Circuit Court, D. New Jersey. December 10, 1909.) 

1. Patents (§ 286*)— Licenses— Ikebingement— Eight to Sue. 

An allégation that a patentée assiftned to complainant the exclusive 
right to make, use, and sell for use wlthin the United States and its terri- 
tories and foreign possessions, "in connection with wireless téléphone 
work and wireless téléphonie communication onl.v, apparatus and equip- 
ment embodying said methods and apparatus under the patents hereln- 
above mentioned, or any other patent or patents now or hereafter owned 
or controUed" by the assigner or his assignée, did not show a convey- 
ance to the assignée of the entire monopoly granted by the government 
to the patentée, but a mère license; and heiice the licensee had no ca- 
paeity to sue in his own name to restrain Infrlngers. 

lEd. Note. — For other cases, see Patents, Cent. DIg. §§ 454, 455; Dec. 
Dig. § 286.» 

Sublieenses and assignments of licenses for use or sale of patents, see 
note to National Phonograph Go. v. Schlegel, 64 C O. A. 596.] 
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2. PaTERTS rt 286*)— IWFUrWQEMENTV-lNJTTNCnON— RlSHT TO SUB. 

A. Ueense authorizing the llcensee to sne for and coUect damages and 
royalties, past or future, for the infringement of tàe patents, did not au- 
thorize a suit by injuuction to i-estrain infringers. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. §§ 454, 455 ; Dec 
Dlg. i 2S6.*] 

8. Patents (§ 280*)— Infbingement— Damages— Royaltt— Action. 

An action to recover damages and royalty for the infrUigement of a 
patent can only be malntained at law. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. $ 439; Dec. Dlg. S 
280.*] 

4. Patents (f 2SC*)— Right to Stjb— Contbact. 

The rlght to sue on a patent Is not a matter of contract, but Is the 
créature of, and can exist only as authorlzed by, statute. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 453-456; Dec. 
Dlg. I 28C.*] 

In Eqnîty. Suit by Lee De Forest against the Collins Wireless Télé- 
phone Company for patent infringement. On demurrer to bill. Sus- 
tained. 

Samuel E. Darby, for complainant. 
Prindle & Wright, for défendant, 

RELLSTAB, District Judge. The demurrer must He sustained on 
the first ground assigned, viz. : 

"That It does not appear from sald blll of complalnt that the complainant 
hereln bas such tltle or interest in or under the letters patent hereiu sued upoa 
«B to enable hlm to malntain suit against thls défendant" 

The allégation of the bill in this behalf is : 

"The sald John Stone Stone did by direct and mesne assignaient and llcense 
In writing, sald asslgnnlent and llcense in writlng being duly executed and 
delivered and for valuable considération, sell, assign, transfer, and set over 
unto your orator, hls helrs or asslgns, the exclusive rlght to make, use, and sell 
for use wlthin the United States and terrltories and forelgn possessions there- 
of, in connection wlth wireless téléphone work and wireless téléphonie com- 
munication only, apparatus and équipaient embodying sald methods and ai>- 
paratus under the patents herelnabove mentloned, or any other patent or pat- 
ents now or hereafter owned or controlled by the sald Stone or his assignée, 
together wlth the rlght to sue for and eollect damages and royalty, past or 
future, for the infringement of sald patents or any of them by reason of the 
Infringlng use by others of 'continuons trains of waves' or 'loose coupliug' in 
wireless téléphone work or wireless téléphonie communication." 

The patents relate to space or wireless communication by means of 
telegraph or téléphone, and it is to be noted that the conveyance is 
not for the entirè monopoly granted to the patentée. The conveyance 
relates to the inventions "m connection with wireless téléphone work 
and wireless téléphonie communication only," and the "apparatus and 
equipment embodying said methods and apparatus under the patents." 
The case at bar is controlled by Pope Manufacturing Co. v. Gormully 
Manufacturing Co., 144 U. S. 248, 12 Sup. Ct. 641, 36 L,. Ed. 423. 
In this case Mr. Justice Brown discusses Gayler v. Wilder, 10 How< 
477, 13 L. Ed. 504 (the leading case upon this subject), and Waterman 

•For other caau see eame toplc & S imiriBsB In Dec. & Am. Diga. 1907 to date, Se Rep'r Indexei 
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V. Mackenzie, 138 U. S. 253, 11 Sup. Ct. 334, 34 L. Ed. 923, and in 
reaffirming the principle of law therein enunciated, held as foUows : 

"The monopoly granted by law to a patentée Is for one entire thing, and, 
in ordor to enable an assignée to sue for an Infringement, tlie assignment 
miist couvey to him tlie entire and Uuqualifled monopoly whicli the patentée 
holds in the territory specifled." 

In that case the complainant claimed title from the patentée under 
an instrument using as apt ternis pf sale and assignment as those used 
in the case at bar; but, as was said by Justice Gray in Waterman v. 
Mackenzie, supra (page 256 of 138 U. S., page 335 of 11 Sup. Ct. [34 
!.. Ed. 923]): 

"WTiether a transfer of a particular right or interest under a patent Is an 
assignment or a license does net dépend upon the uame by which it calls itself, 
but upon the légal effect of its provisions." 

In the case cited as controlHng, the conveyance did not embrace the 
entire monopoly, but was limited to so much of the patent as related 
to or covered the adjustable hammock seat or saddle. It was held that 
this limitation made the conveyance a mère license. This limitation 
and its légal effect are indistinguishable from those found in the case at 
bar, in which the complainant did not obtain the patentee's invention 
in connection with wireless telegraph work, but only that which related 
to téléphone work and communication. By this limitation the com- 
plainant is but a licensee. 

The complainant, being a licensee, and not an assignée, cannot main- 
tain an injunction bill in his own name, unless (as is contended in his 
behalf) the authority contained in the license, viz., "together with the 
right to sue for and coUect damages and royalty, past or future, for 
the infringement of said patents," etc., givçs him the right so to sue. 
Assuming for argument's sake that the capacity to sue is a matter of 
contract, it is to be noted that this clause does not expressly authorize 
the bringing of suit to enjoin infringements. By its own terms it is 
limited to bringing suit for damages and royalty, and this can be donc 
only in an action at law. But the right to sue on a patent is not a 
matter of contract. A patent right is the créature of the fédéral law, 
and no rights can be acquired in it unless authorized by statute, and 
in the manner the statute prescribes. Gayler v. Wilder and Waterman 
V. Mackenzie, supra. 

Section 4898, Rev. St., 3 U. S. Comp. St. 1901, p. 3387, 5 Fed. St. 
Ann. 531, provides that: 

"Every patent or any interest therein shall be assignable in law by an in- 
strument in writing, and the patentée or his assigus or légal représentatives 
may in like manner grant and convey an exclusive right under his patent to 
the whole or any specifled part of the United States." 

By section 4919, Rev. St., 3 U. S. Comp. St. 1901, p. 3394, 5 Fed. St. 
Ann. 552 : 

"Damages for the infringement of any patent may be recovered by action on 
the case, in the name of the party interested, either as patentée, assignée or 
grantee." 

"Grants, as well as assignments, must be in writing, and they must convey 
the exclusive right, under the patent, to malie and use, and vend to others 
to be used, the thing patented, withln and throughout some specifled district 
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or iiortlon of the United States, and sucli rlght must be exclusive of the pat- 
entée, as well as of ail others except the grantee." Moore t. Marsh, 7 Wall. 
515, at 531, 19 L. Ed. 37. 

The cases referred to hâve been frequently cited and followed, and 
the law may be considered as settled that, while the patentée may split 
up his rights under the patent in respect to both monopoly and terri- 
tory covered by the patent, yet the grantee who has only a part of the 
monopoly, regardless of the extent of the territory, is a mère licensee, 
and may net sue in his ôwn name to enjoin inf ringers ; an exception 
existing, of necessity, where the patentée is the infringer. Littlefield 
v: Perry, 21 Wall. 205, 22 h. Ed. 577. 

This lack of capacity to sue is not merely to prevent persons who 
hâve a right to only a part of the monopoly f rom putting the whole in 
jeopardy by litigation, but also to protect innocent purchasers of the 
use of the improvement f rom f raudulent impositions and against being 
harassed by a multiplicity of suits; for, as was said by Chief Justice 
Taney in Gayler y. Wilder, supra, 10 How. 494 (13 L. Ed. 504) : 

"It was obviously net the Intention of the Législature to permit several 
monopoUes tobe made out of one, and dlvlded among différent persons wlthln 
the same llmlts. Such a division would Inevltably lead to f raudulent Imposi- 
tions upon persons who deslréd to purchase the use of the Improvement, and 
would slibjeet a party who, under a mistake as to hià rights, used the Inven- 
tion wlthout authority, to be harassed by a multiplicity of suits, Instead of 
one, and to successive recoverles of damages by différent persons holding dif- 
férent, portions of the patent irj^t In the same place. TJnquestionably a con- 
tract for the purchase of anjf portion of the patent rlght may be good as be- 
tween the parties as a licensè, and enforced as such In the courts of justice. 
But the le^al right In the monopoly remalns In the patentée, and he alone can 
maintain an action against a third party who commlts an infringement up- 
cn it." 

Demurrer sustained. 



■■ In re LATTIMER et al. 

(District Court, E. D. Pennsylvanla. December 8, 1900.? 
No. 2,217. 

1. BATrnrRxrPTcr (§ 149*)^— Partnership— Individttai, Estate. 

Adjudication of a partnersbip as a bankrupt draws to the court of bank- 
ruptey for administration the Indivldual estate of the partners, though 
they are not adjudieated bankrupts Indivldually, and the court may com- 
pel a partner to transfer his indivldual property to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. § 229; Dec 
Dlg. § 149.*] 

2. Bankruptcy (§ 136*)^— Pabtneeship— Individuai, PnopEETY— Transfer to 

Trustée— Necessity. 

Where, In bankruptcy proceedings against a flrm, It had been deter- 
mlned by the référée and District Court that F. was a partner, and, pend- 
Ing appeal for the détermination of such question to the Circuit Court of 
Appeals, mortgagé f oreclosure proceedings were Instituted In the state 
court for the sale of certain indivldual real estate belonging to F., in 
whlch he had an estlmated equity of $17,500, It was proper for the bank- 
roptcy cfourt to compel a transfer of such property to the trustée, with 

•Fsr other cases see same topic & S itombeb In Dec. £ AU. Digs. 1907 to date, & Rep'r Indexes 
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power to sell the same at any tlme prier to the date fixed for the sale lu 
the State courts, that such equity might be conserved. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. |§ 233, 235; 
Dec. Dlg. § 136.*] 

3. Bankruptcy (§ 217*) — Proceedings in State Court— Intebfekence. 

Where, pendiiig bankruptcy proceedings against a flrm, mortgage fore- 
closure proceedings were Instituted In the state court against property 
of one of the partners, the bankruptcy court had no power to interfère 
therewith. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 340 ; Dec. 
Dig. § 217.*] 

In the matter of William H. Lattimer and others, under their sev- 
cral aliases, individually and trading as the Provident Investment Bu- 
reau, alleged bankrupts. On rule to compel a transfer of certain 
property of Stanley Francis to the trustée in bankruptcy. Granted. 

See, also, 141 Fed. 665. 

Edgar J. Pershing and George Wharton Pepper, for trustée, 
Henry J. Scott, for Stanley Francis. 

HOLLAND, District Judge. The question hère is whether or not 
the court has power to require Stanley Francis, who is one of the in- 
dividuals trading under the firm name of Provident Investment Bu- 
reau, which has been declared a bankrupt, or Henry J. Scott, his stake- 
holder, to transfer the individual property of Francis to the trustée 
of the bankrupt partnership. By an agreement, dated April 17, 1906, 
between counsel for the bankrupt firm and the attofney for Mr. Fran- 
cis, ail the property, real and personal, was placed in the possession of 
Henry J. Scott, Esq., until the détermination of certain questions then 
under considération in the courts. Mr. Scott still has possession of 
this real estate and the rents collected by him since the time the prop- 
erty came under his control. This real estate, consisting of a lot about 
57 feet & inches by 120 feet, with the building thereon erected, situate 
on the south side of Sansom street, a distance of 100 feet 4I/2 inches 
eastward from the east side of Fifth street, in the city of Philadelphia, 
is incumbered to the extent of about $62,500, and the dépositions show 
that an estimated value of the same is about $80,000, showing a prob- 
able equity of about $17,500. 

We learn from the pétition that it is the trustee's désire that Mr. 
Scott be required to state an account and to deliver into the possession 
of the trustée the above-mentioned real estate and the balance of per- 
sonal property in his hands, and that an order of sale of the real estate 
be made for the purpose of marshaling the said proceeds under the 
direction of this court and applying them to the payment of the debts 
which are by law chargeable against the same. It has not been finally 
•determined by the Circuit Court of Appeals that Stanley Francis is 
one of the partners who was trading in the firm name of the bankrupt ; 
but the référée and the District Court bave held that he is such a part- 
ner, and there seems to be good grounds, as a matter of fact, why this 
order should be made at this time requiring the transfer of this real 
estate. So far as the record shows there is no especial reason assigned 

•For other cases see same toplc & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r InâexeR 
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why theré shbiild be' siich âil order made at this time; but at the argu- 
ment of the case counsél' for ^the pétition ùrged that it was necessary 
that the trànsîer of the projperty shoùïd be rnadé at once, as foreclosure 
proceedings hâve been instituted upon a mortgage on this real estate, 
and the sale isadvertised for Juhe 10, 1910, and that possession of 
the property by the trustée of the bankrupt firm is necessary to protect 
tlie equity which" it is claimed exists. Counsel for Mr. Francis con- 
ceded the existence of thèse facts, but denied that they created any 
necessity for à transfer. In this we think the petitioner's counsel right, 
and that it would be for the best interest of ail parties coricerned to 
put the trustée in bankruptcy in such position as would enable him to 
save whatever equity might exist ; so that as to the real estate, at 
least, such an order should be madè, if this court lias the power to 
do so. - 

The questions as to whether the adjudication of a partnership as 
a bankrupt draws to the court o£ bankruptcy for administration the 
individual estate of the partners, and whether a summary order can 
be made to assign such property to the trustée of the partnership, has 
been considered in thjs and other circuits. In Re Meyer, 98 Fed. 
976, 39 C. C. À. 368, the Circuit Court of ;Appeals of the Second Cir- 
cuit holds the affirmative view ; and in the Eighth Circuit, the Appel- 
late Tribunal in the Bertenshaw Case, 157 Fed. 363, 85 C. C. A. 61, 
17 L. R. A. (N. S.) 886, 19 Am. Bankr. Rep. 577, recently decided, 
holds the opposite view, and dénies the right of the court in bank- 
ruptcy to make such an order. In this district, however, we do not 
think the questions are open for discussion, as Judge McPherson, in 
Re Stokes (D, C.) 106 Fed. 313, folloAving the décision of the Circuit 
Court of /ipp.eals in the Second Circuit in Re Meyer, supra, decided 
that: , ,^, ,..,;,, 

"The adjudication of a partnership as a bankrupt draws to the court of 
bankruptcy ïor administration the individual estate of the partners, though 
they are hpt adjudicated bankrupts Individually, * • • and the court 
may, by siiriimary order, compel a partner to transfer his individual property 
to the trustée." . 

This view, taken by Judge McPherson in that case, we think should 
be foUowed in this district so long as it has not been overruled or 
modified by our Court of Appeals ; and we hold, upon the authority of 
the Stokes Case, that the power to make such an order is vested in the 
District Court. See, alsô, Collier on Bankruptcy (9th Ed.) pj). 116, 
125. 

We are not convinced that there is any necessity for the transfer 
of ail the individual property of Francis; but we do think that the 
pleadings, together with the admissions made at the argument, show 
that there is a substaritial reason why the real estate' should be put in 
the possession of the trustée of the bankrupt firm, with power to sell 
the same at any time prior to the date fixed for the public sale in the 
State courts, as we do not think we hâve any power to interfère with 
that. 

The question as to what claims or costs can be taken out of any sum 
arising from this real estate, and the question as to ivhom the fund 
shall eventually be paid, can be hereafter determined. The important 



STATE NAT. BANK V. ETJKEKA 8PEING8 WATEK CO. 827 

matter now is the possession of the real estate by the trustée to enable 
him to protect the alleged existing equity for distribution to whatever 
daims or parties it may eventually be determined shall be entitled 
thereto. 

A decree may be drawn accordingly and submitted to this court. 



STATE NAT. BA:\K OF DENI SON v. EUREKA SPRINGS WATER 

CO. et al. 

(Circuit Court, W. T>. Arkansas, Harrison Division. November 5, 1909.) 

1. Courts (§ 312*)— Fedebai, Courts— Jurisdiction— Notes— Indorsement. 

Aet Cong. 1888 (Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 434 [U. S. Comp. 
St. 1901, p. 508]) déclares that the fédéral courts shall not hâve cognizance 
of any suit, except on forelgn bills of sale, to recover the contents of any 
note in favor of an assignée, if the instrument is payable to bearer and be 
not made by any corporation, uuless such suit might hâve been prosecuted 
in such court to recover the contents, if no assignment or transfer had 
been made. Eeld that, where there was no diversity of citizenshlp be- 
tvceeu the maker and payée of certain notes payable to the payee's order, 
suit could not be brought thereon by an indorsee, whose citizenship was 
diverse, in the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 865-875 ; Dec. Dig, 
f 312.» 

Diverse citizenship as a gronnd of fédéral Jurisdiction, see notes to 
Shipp v. Williams, 10 C, C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Courts (§ 312*) — Fédéral Courts — Cause of Action — Teansfee— Notes 

Payable to Beabee- 

Where a note between parties of the same citizenship is made by a cor- 
poration payable to bearer, a suit thereon brought by the holder of différ- 
ent citizenship than the maker against it is malntainable in the fédéral 
courts, since the paper passes by delivery and requires no assignment 
within Act Cong. Aug. 13, 1888, c. 866, § 1, 25 Stat. 434 (U. S. Comp. St. 
1901, p. 508), regulating fédéral jurisdiction of suits on assigned claims. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 312.*] 

3. Courts (§ 314*)— Jueisdiction— Fedekai, Question. 

A fédéral question is not raised in a suit on a note by reason of the 
fact that the complainant is a national bank. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 860; Dec. Dig. 5 
814.* 

Jurisdiction of fédéral courts in cases involvlng fédéral questions, see 
notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore-Purch. Co. v. 
Boston & M. C. C. & S. Min. Co., 35 C. 0. A. 7.] 

In Equity. Action by the State National Bank of Denison against 
the Eurêka Springs Water Company and others. On demurrer for 
want of jurisdiction. Sustained. Bill dismissed. 

John T. Suggs, for complainant. 
James & Fuller, for défendants. 

ROGERS, District Judge. The State National Bank of Denison, 
Tex., a corporation organized under thé banking laws of the United 
States, and a citizen of Texas, as complainant brought this suit against 
the Eurêka Springs Water Company, a corporation organized under 

*^—'J^c-^ri!:rs^ seejïametopic & § numeeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the laws of Arkansas, W. M. Durican, and C. C. McCarty, citizens of 
Arkansas, residing in the Harrison Division of the Western Judicial 
District. The material facts are thèse: The Eurêka Springs Water 
Company executed its two several promissory notes, made payable to 
the order of W. M. Duncan, each for the sum of $5,000. Duncan, 
the payée, who was aiso the président of the water company, assigned 
the notes to the State National Bank of Denison, Tex., and obtained 
a loan thereon for the water company of $10,000, evidenced by the 
notes referred to. To secure that loan he delivered to the complainant 
20 bonds of the Syndicate Company of Eurêka Springs, Ark., secured 
by a certain mortgage of record in Carroll county, Ark., and later 
the Eurêka Springs Water Company mortgaged its property to C. C. 
McCarty, as trustée, to secure its indebtedness, amounting to some- 
thing like $100,000, including the notes assigned by Duncan to the 
complainant. The complainant brought suit on the equity side of this 
court, first, to recover judgment on the two notes against the water 
company and Duncan; second, to foreclose the bonds hj'pothecated 
with it as collatéral security for the notes ; third, by injunctive process 
to compel McCarty to sell the property in conformity with the terms 
of the deed of trust and distribute the proceeds pro rata among the 
creditors. To this bill the Eurêka Springs Water Company and W. M. 
Duncan interposed a demurrer, gênerai and spécial, which was hereto- 
fore argued and submitted and taken under advisement by the court. 
By the latter part of the first section of the act of August 13, 1888 
(25 Stat. 434, c. 866 [U. S. Comp. St. 1901, p. 508]), it is provided: 

"Nor shall any Circuit or District Court hâve cognizance of any suit, except 
upon foreign bills of excliange, to recover ttiè contents of any promissory note 
or otlier chose In action In favor of any assignée, or of any subséquent holder, 
If such Instrument be payable to bearer, and be uot made by any corporation, 
unless such suit might hâve been prosecuted in such court to recover the said 
contents, If no assignment or transîer had been made." • 

This provision of the statute was first construed, so far as investi-, 
gation has disclosed, in the case of Newgass v. City.of New Orléans 
(C. C.) 33 Fed. 196, in which the court said : 

"The construction of the restriction may also be stated thus: 

"The Circuit Court shall bave no jurlsdictlon over suits for the recovery of 
the contents of promissory notes or other choses in action brought In favor 
of assignées or transférées, except over: 

"First. Suits upon foreign bllls Of exchaiige. 

"Second. Suits that might hâve been prosecuted In such courts to recover 
said contents if no assignment or transfer had been made. 

"Third. Sults upon choses in action payable to bearer and made by a cor- 
iwration. It follows that in the first and second cases, since the obligations 
were of such a nature as to reqnlre assignment, and the assignor could not 
hâve malntalned an action In this court before assignment, the plaintiff, th© 
assignée, cannot." 

In the case at bar both the maker and payée were citizens of Arkan- 
sas, and therefore this court could not acquire jurisdiction by reason of 
the diversity of citizenship as between the maker and payée. The notes 
themselves were made payable to the order of Duncan, and could not 
pass to the complainant in this suit except by indorsement; but the 
statute, as has been seen, provides that, unless Duncan could hâve orig- 
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inally maintained the suit in the Circuit Court of the United States 
upon the notes sued on, his assignée could not do so. This case bas 
been followed by an nnbroken line of décisions, among which are the 
following cases : Wilson v. Knox County (C. C.) 43 Fed. 481 ; New 
Orléans v. Quinlan, 173 U. S. 191, 19 Sup. Ct. 329, 43 L. Ed. 664; 
Quinlan v. City of New Orléans (C. C.) 92 Fed. 695 ; Skinner v. Barr 
(C. C.) 77 Fed. 816. The restriction in this section, as amended in the 
text, applicable to original suits in the Circuit Court by indorsees and 
assignées, is alike applicable to cases brought originally in the state 
courts and attempted to be removed to the fédéral court. Mexican 
Nat R. Co. V. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672. 
The rule is différent where the paper is made by a corporation payable 
to bearer, because in that event the paper passed by delivery, and re- 
quires no assignaient. In the case at bar, however, as stated, the notes 
sued on are made payable to the order of Duncan, as affirmatively ap- 
pears by the allégations of the bill. This court, therefore, is clearly 
without jurisdiction to entertain cognizance of a suit based upon the 
notes in controversy; and, if the notes on which this suit is based be 
eliminated, ail the equities sought to be enforced fall with them. Nor 
is there any fédéral question raised by reason of the fact that the com- 
plainant is organized under the national banking laws. Wichita Na- 
tional Bank of Wichita et al. v. Smith, 72 Fed. 568, 19 C. C. A. 42. 

The court, therefore, is without jurisdiction in this case, and the 
demurrer thereto must be sustained, and the bill dismissed without 
préjudice.. 



BILLIKEN co. v. BAKER & BENNET CO. 
(Circuit Court, S. D. New York. December 22, 1909.) 

1, Teade-Marks and Tbade-Names (§ 88*)— Unlawftjl Compétition— Action 

— RiGHT TO Sue. 

Where complainant employed the H. Co. to manufacture and sell for It 
a Billiken doll, in the sale of which it was elaimed défendant was guUty 
of uulawful compétition, the business of the H. Co. was complainant's 
business, and complainant was therefore the proper party to ask for pro- 
tection. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent, 
rwg. § 98; Dec. Dlg. § 88.*] 

2. Tbàde-Makks and Teade-Names (§ 88») — Unlawpul Compétition — Ac- 

tion— Right TO Sue. 

Where complainant sued for unlawf ul compétition In the sale of Billiken 
doUs elaimed to be manufactured for the H. Co. by a doll and toy Com- 
pany, a royalty being paid by thé H. Co. to complainant, the business to 
be protected was that of the H. Co., and it was therefore the proper party 
complainant. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Dec. 
Dlg. i 88.*] 

8. Teade-Mabks and Teade-Names (| 75*)— UNLAwnri, Compétition- Billi- 
ken Doll. 

Complainant concelved and sold a grotesque doll, made of fluffy, white 
materlal, with a large head, wearlng a broad, Buddhistic smlle, in a slt- 
tlng position. It was sold In a carton, one side of which dropped down 

•Por other case» see same toplo & S number In Dec. & Am. Dlg». 1907 to date, ft Eep'r Indexe» 
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when the cover was off, dlsplaylng the doU. On the cover was the doU's 
plcture, with a rhyme, signed "BlUlken," and on the other side a slmilar 
plcture and rhyme, etc. Défendant sold a doU of Bimilar design, called 
"KlUiblues," put np In a slmilar carton. Held sufflclent to warrant an 
Inferehce that defendant's doU was Intended to deceive ordluary pur- 
chasers Intendlng to buy plaintlff's doll, and hence plalntlff established a 
case of unlawfnl compétition agalnst the manufacturer, and against sellera 
of the "KilMblues" doll wlth the expectatlon that purchasérs would buy 
them for "BllUkens." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86; Dec. Dlg. § 75.*] 

4. Teade-Maeks and Tbade-Names (§ 98*)— UNLAwrni. Compétition— Dam- 

ages — Profits. 

Where, In a suit for unlawful compétition In the s.ile of certain dolls, 
defendant's clalm that It was not the manufacturer of the dolls, but pur- 
chased and sold them wlthout knowledge that complalnant clalmed an ex- 
clusive right to place the dolls, packed In a partlcular carton, on the 
market, and that the suit was begun without prevlous notice, after whlch 
It Immediately began to sell Its dolls In plaln boxes, défendant was not 
, llable on such facts for damages or profits. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 112 ; Dec. Dlg. § 98.*] 

5. Tbade-Marks and Trade-Names (§ 95*) — Uni.awfui, Compétition — In- 

junction. 

Where, in a suit for unlawful compétition, It was doubtful whether com- 
plalnant was the proper party to sue, and défendant claims that im- 
mediately on commencement of the suit it stopped selllng the article In 
controversy in compétition with complalnant's product, a prelimlnary In- 
junction will be denied. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. § 95.*] 

Tn Equity. Bill by the Billiken Company against the Baker & Ben- 
Mft Company. Preliminary injunction denied. 

Briesen & Knauth, for complainant. 
Robert W. Hardie, for défendant. 

WARD, Circuit Judge. The bill allèges that the complaînant has 
deiîved from Florence Pretz, the original artist, without saying how, 
the right to use the figure called by her "Billiken," and that with this 
name as a trade-mark it has built up a business in various articles of 
that design. There seems to me to be no question of trade-mark in 
the case, because the articles complained of are sold under the entirely 
différent name of "Killiblues," and, if the complainant is entitled to 
protection, it is protection against unfair trade. It is stated on the box 
that the Billiken design is copyrighted ; but no proof is made of this, 
and technical trade-mark isnot relied on. 

The affidavits of the complainant state that it employs the E. I. 
Horsman Company to manufacture and sell for it the Billiken doll. 
If this is true, the business carried on by Horsman & Co. îs its business, 
and it is the proper party to ask for protection. On the other hand, 
the defendant's affidavit sàys, and this is not denied in any replying 
affidavit, that the Billiken dolls are manufactured for the E. I. Hors- 
man Company by the ^tna Doll & Toy Company, anci that the Hors- 
man Company pays to the complainant a royalty of $1.50 a dozen. 

•For other case» see game tôplo & ! numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeiei 
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If this is so, the business to be protected is that of the Horsman Com- 
pany, and it is the proper party complainant. 

The article in question has become very popular on, the market. It 
is a grotesque doll, made of a flufïy, white materiàl, with a large head, 
wearing a broad, Buddhistic smile,' put up in a sitting position in a 
carton box, one side of which drops down vvhen the cover is taken oflF, 
displaying the doll with its bandy legs and feet turned in. On the 
cover is a picture of the doll, with a rhyme signed "Billiken," and on 
the side which falls down a picture of the doll and another rhyme 
signed "Billiken." 

The défendant has sold on the market a doll called "Killiblues," of 
a similar design, in a similar position in a carton box of a similar form, 
size, and color, with a picture of the Killiblues doll, and a rhyme signed 
"Killiblues" on the cover, and a picture. of the doll and a rhyme signed 
"Killiblues" on the side which drops down. Admitting that a manu- 
facturer may use every one of the above features of the complainant's 
collocation separately, the use of the whole collocation compels the 
inference of an intent to palm ofï Killiblues for Billikens, and the affi- 
davits show that the ordinary purchaser is likely to be deceived. Ap- 
parently against the manufacturer a fair case would be made out. 
National Biscuit Co. v. Ohio Baking Co. (C. C.) 127 Fed. IGO ; Allen 
B. W. Risley Co. v. lowa Soap Co., 122 Fed. 796, 59 C. C. A. 54; N. 
K. Fairbanks Co. v. Windsor, 124 Fed. 200, 61 C. C. A. 233. 

If the défendant, though not a manufacturer, sold the Killiblues 
with the expectation and intention that the ordinary purchaser would 
buy them for Billikens, the complainant would be entitled to protec- 
tion. N. K. Fairbanks Co. v. Dunn (C. C.) 126 Fed. 227. But the 
défendant avers that it is not a manufacturer of the dolls ; that it 
purchased them from the manufacturer and sold them without knowl- 
edge that the complainant claimed the exclusive right to place such 
dolls so packed on the market; that this suit was begun without any 
previous notice requiring it to stop the sale, and that as soon as the 
suit was begun it began to sell its dolls in plain boxes of ordinary con- 
struction, such as are used by the trade for gênerai purposes. If this 
is the case, there could be no decree against it for damages or profits, 
and in view of the fact that it has stopped selling, and of the doubt as 
to the proper party complainant, the motion for preliminary injunc- 
tion is denied. 



PARK & TILFORD v. UNITED STATES. 

(Circuit Court, S. D. New York. Novemtier 9, 1909.) 

No. 5,341. 

1. CUSTOMS DUTIES (§ 17*)— CLASSIFICATION— BOTTLES WITH CUT GlASS STOP- 
PEES— ENTIEETIES. 

Filled bottles, witli eut glass stoppers, the bottle neck and the stopper 
being ground to fit each other and the stopper not being capable of use 
In any other bottle, are dutiable as entireties, rather than separately from 
the stoppers. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 17.*] 

•For other.cfiges see Bame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. CusTOMB DuTiËs (§ 25*)— Classification— GLAiSSWARE, 

Glass bottles, fltted wlth eut glass stpppers that constituée the élément 
o( chief value in the whole article, are dutiable as articles in çhief value 
of eut glass, under Tariff Act July 24, 1897, c. 11, $ 1, Schedule B, par. 
100, 30 Stat. 157 (U. S. Comp. St. 1901, p; 1633). 

lEd. Note. — For other cases, see Customs Duties, Cent Dig |§ 43-47; 
Dec. Dig. § 25.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,794 (T. D. 29,192). 

B. A. Levett, for importers. 

D, Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 

MARTIN, District Judge. The articles in question consist of filled 
bottles with eut gflass stoppers. They were assessed for duty under 
paragraph 100, Tarifï Act July 24, 1897, c. 11, § 1, Schedule B, 30 
Stat. 157 (U. S. Comp. St. 1901, p. 1633), relating to articles of eut 
glass. The importers protested, claiming that only the stoppers should 
hâve been so assessed, and that the bottles are properly dutiable un- 
der paragraph 99 of said act, relating to bottles of molded glass. 
The Board of Appraisers held that the bottle and the stopper should 
be regarded as an entirety for tariff purposes. 

The bottle is blown glâss and the stopper eut glass. The neck of 
the bottle and the stopper are ground to fit each other. The stopper to 
this bottle cannot be used in any other bottle. The stopper, being of 
eut glass, is the compdnent of chief value in the entire article. The' 
real question is as to the entirety of the article. It was the same 
question that was before the court in the Utard Case, 128 Fed. 422, 
63 C. C. A. 164, T. D. 25,115. I regard that décision as controlling in 
the présent case. 

The décision of the Board is affirmed. 



BALABAN v. UNITED STATES. 
(Circuit Court, S. D. New York. November 8, 1909.) 

No. 5,424. 

OusTOMs Duties (§ 85*) — Appeal— Findings op Gênerai, Appraisers. 

On appeal from the Board of General Appraisers the Circuit Court 
should not disturb the Board's flndings on doubtful questions of fact, es- 
peeially as to questions whlch turn upon the intelligence and credibility 
of witnesses produced before the Board. 

[Ed. Note. — For other eases, see Customs Duties, Cent. Dig. §§ 201- 
20G; Dec. Dig. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Brown & Gerry (James L. Gerry, of counsel), for importer. 
D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PLATT, District Judge. The merchandise in question consists of 
olive oil. Duty was assessed thereon at 40 cents per gallon under para- 
graph 40, Act July 24, 1897, c. 11, § 1, Schedule A, 30 Stat. 153 (U. S. 
Comp. St. 1901, p. 1629). The importer duly protested against such 
assessment of duty, claiming free entry under paragraph 626 of said 
act, relating to olive oil fit only for mechanical or manufacturing pur- 
poses. 

The Board of General Appraisers hâve found upon conflicting évi- 
dence that this olive oil was fit for other than mechanical or manu- 
facturing purposes. "The Circuit Court should not disturb the fînd- 
ings of the Board upon doubtful questions of fact, and especially as to 
questions whicli turn upon the intelligence and credibility of witnesses 
who hâve been produced before the Board." In re Van Blankensteyn 
et al., 56 Fed. 474, 5 C. C. A. 579. And see, also, Apgar v. United 
States, 78 Fed. 332, 24 C. C. A. 113, and Vandiver v. United States, 156 
Fed. 961, 84 C. C. A. 533; T. D. 38,521. Indeed, I am inclined to 
think that, had the case been before me in the first instance for décision 
upon the évidence, I should hâve reached the same conclusion as the 
Board. Some of the importer's witnesses admit that the article might 
be used as a food by a certain portion of our population, and a govern- 
ment witness, Dr. Doolittle, states that it is a very fair sample of edible 
olive oil. I congratulate the Board upon the décision it arrived at in 
this case. 

Décision afîirmed. 



NOROLINGER v. UNITED STATES. 

(Circuit Court, S. D. New York. July 27, 1900.) 

No. 93. 

CusTOMS DuTiES (§ 85*) — Appeal— Taking Testimont Beyond Jubisdiction 
or Court. 

Where a référée lias been appointed by the Circuit Court to take fur- 
ther testimony on appeal from the Board of General Appraisers, under 
Customs Administrative Act Jnne 10, 1890, c. 407, § 15, 2G Stat. 138, the 
court is without authority to direct the référée to take testimony beyond 
its territorial limlts, irrespective of the referee's willingness to go. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

See Bartram v. U. S. (C. C.) 106 Fed. 878. 
On motion in behalf of the government. 

Comstock & Brown (Albert Comstock, of counsel), for importer 
D. Frank Uoyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. In this case an appeal was taken 
from the décision of the Board of General Appraisers, and under sec- 
tion 15 of the customs administrative act of June 10, 1890 (26 Stat. 
138, c. 407), "such further évidence as may be offered" is being taken 

•For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
174 F.— 53 
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before "one of the said General Apprais'ers as, an ofRcer of the court." 
The appellee oiïers to produce certain witnesses in New Orléans, La., 
and asks for an order that such testimony may be taken there before 
such General Appraiser. 

Thére seems to be no authority for any sucH order; nothing in the 
statute indicates that the court has power to require the General Ap- 
praiser to go beyond its jurisdiction and betake himself to remote lo- 
calities in the United States to take évidence in thèse causes. It makes 
no différence that in this particular cause the General Appraiser has 
signified his willingness to go. That is purely an act of courtesy on 
his part ; but the right of the parties in thèse causes to take évidence 
before the appraiser outside of the jurisdiction of the court, as whose 
officer he sits, cannot be left contingent upon his convenience or 
courtesy. 

There seems to be no sound objection, however, to the court allow- 
ing a commission to issue in the usual f orm upon written interroga- 
tories, direct and cross, to take the testimony of some particular wit- 
ness or witnesses whose attendance hère cannot be secured. 

Motion denied, with leave to renew as a motion for a commission. 



In re HALLiVDJIAN et al. 

(Circuit Court, D. Massachusetts. December 24, 1909.) 

■ 1, Alie'^'s 'i 08*)— PuTT— FiuNG Natukaiization Pétitions. 

Clerks of the fédéral courts are iiot subject to the instruction by fédéral 
district attorneys or by the United States itself as a party to a Judicial 
proceedlng, but are requlred to flle naturallzation pétitions whlch contain 
ail proper allégations, thougU in their Judgment the applicant, because of 
his color, race, or other disqualification, may not be entltled to citizen- 
ship. 
[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 144; Dec. Dig. | 68.*] 

2. ÂxiENs (§ 61»)— Naturalization— "Fbee WiriTE Pebsons"— Abmenians. 

Rèv. St. § 2169 (U. S, Comp. St. 1901, p. 1333). relating to naturalizatlon, 
provides that the title shall apply to aliens, heing "free white persons," 
and to persons of Afrlcan nativity and descent. Eeia, that the word 
"white" was used to classify the Inhabitants and to include ail persons 
not otherwise elasslfled, not as synonymous with "European," there be- 
Ing in fact no "European" or "white" race as a distlnctive class, or "Asl- 
atic" or "yellow" race, ineludlng substantially ail the people of Asia ; and 
henee the terni "free white persons" included Annenians bôrn In Asiatic 
Turkey and on the west side of the Bosphorus. 

[Bd. Note.— For other cases, see Aliens, Cent Dig. |§ 119, 120; Dec. 
Dig. § 01.*] 

8. Aliens (| 61*)— Natobalization— "Race." 

The terni "race" prlmarily means an ethnlcal stoclc; a great division of 
manklnd havlng In common certain distinguishing physlcal pecullaritles, 
Coustitutlng a comprehenslve class api)earing to be derived from a distinct 
primitive source. A second définition Is a tribal or national stock; a 
division or subdivision of one of the great racial stocks of manklnd, dis- 
tinguished by minor pecullarities. The word "race" connotes descent. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 119, 120 ; Dec. Dig. 
I 61.*] 

-For other cases see aame topic & ; mumbeb In Dec. & Aro. DlgB. 1907 to date, & Rep'r Indexe» 
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Application by four Armenians, named, respectively, Halladjian, 
Ekmakjian, Mouradian, and Bayentz, for naturalization. Granted, 

Petitioners, pro sese. 

James Farrell, Asst. U. S. Atty. 

Moorfield Storey and J. Grant Forbes^ amici curise. 

LOWELL, Circuit Judge. Four petitioners presented themselves 
for naturalization. They were examined, and, except as stated below, 
were shown to be duly qualified for citizenship. Ail testified that they 
were Armenians by race. Halladjian was born at Aintab, Ekmakjian 
at Dikranagerd or Diarbekir, and Mouradian at Adana, ail in Asiatic 
Turkey. Bayentz was born in a suburb of Constantinople on the west 
side of the Bosphorus. I find that ail were white persons in appear- 
ance, not darker in complexion than some persons of north European 
descent traceable for générations. Their complexion was lighter than 
that of many south Italians and Portuguese. The United States op- 
posed the naturalization of ail thèse persons upon the ground that 
they were not "free white persons," within the purview of Rev. St. § 
3169 (U. S. Comp. St. 1901, p. 1333). The assistant district attorney 
submitted a brief in opposition to the pétitions, and referred the court 
to certain letters written by the Chief of the Bureau of Naturalization ; 
the argument contained in the letters being adopted by the United 
States as its own. The court bas also been aided by a brief filed in 
support of the pétitions by two members of the bar as amici curise, and 
it bas welcomed notes and références which other persons bave fur- 
nished it, attracted by the importance of the case. 

Brief mention should be made hère of a sentence found in one of 
the letters referred to which was addressed to an assistant district at- 
torney of the United States : 

"Thls office * • * must request • • * that you will oppose the 
granting of naturalization to Hindoos or East Indians, and that you will in- 
struct the clerks of courts In your district to refuse to accept déclarations ol 
intention or to file itetitions for naturalization upon behalf of such aliens." 

The second request was made without due considération. The 
clerks of the fédéral courts are not subject to instruction by district 
attorneys, or by the United States itself, as a party to a judicial pro- 
ceeding. That a clerk should refuse to file a pétition for naturaliza- 
tion which contains ail proper allégations, because of his judgment of 
the color, race, or other qualification of the petitioner, would violate 
the clerk's officiai duty. The clerk may, as an act of personal kindness, 
call the statute of 1882 to the attention of one who appears plainly to 
be a Chinaman, and may suggest that his pétition will almost certainly 
be dismissed ; but, if the petitioner persists, the pétition must be filed. 
The act of 1882 (Act May 6, 1882, c. 126, •§ 14, 23 Stat. 61 [U. S. 
Comp. St. 1901, p. 1333]), forbids the naturalization of Chinamen; 
it does not deny them access to a court. 

Rev. St. § 3169, reads as follows : 

"The provisions of this title [Naturalization] shall apply to aliens being free 
white persons, and to aliens of African nativity, and to persons of African 
descent." 
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• The phrase "f ree white persons" dates from the earliest fédéral stat- 
ute regulating naturalization. Act March 26, 1790, c. 3, 1 Stat. 103, 
provided for the naturalization of "any alien, being a free white per- 
son." The phrase was repeated in Act Jan. 29, 1795, c. 20, 1 Stat. 414, 
and in Act April 14, 1802, c. 28, 2 Stat. 153. The same language was 
used in sundry later modifications of the law. Act March 23, 1816, 
c. 32, 3 Stat. 259 ; Act May 26, 1824, c. 186, 4 Stat. 69 ; Act May 24, 
1828, c. 116, 4 Stat. 310. Act July 17, 1862, c. 200, § 21, 12 Stat. 597, 
provided for the naturaHzation of "any alien," being an honorably dis- 
charged soldier, without qualification, and seems thus to hâve provided 
that any person of the class described might be naturalized, irrespective 
of color. He who had rendered military service was deemed worthy of 
citizenship. In the earlier statutes the requirement of white color was 
expressed at the beginning of the sections which provided generally 
the conditions and methods of naturalization, sections which corre- 
spond to Rev. St. ■§§ 2165-2168 (U. S. Comp. St. 1901, pp. 1329- 
1333). Act July 14, 1870, c. 254, § 7, 16 Stat. 256, permitted the nat- 
uralization of "aliens of African nativity and * * * persons of 
African descent." Rev. St. 1873, §§ 2165-2168, omitted mention of 
"free White persons," thus opening naturaHzation to ail aliens. Not- 
withstàriding this universal inclusion, yet the spécial inclusion of Af- 
ricans made by the act of 1870 was expressly, though needlessly, 
continued in section 2169, as foUows : 

"The provisions of thls titlfi [Naturalization] shall apply to aliens of African 
nativity and to persons of African descent." 

The intent of Congress in passing section 2169 in its original form 
was to ihsure by express inclusion the right of Africans to be nat- 
uralized Hke ail other persons. By Act Feb. 18, 1875, c. 80, 18 Stat. 
318, passed "to correct errors and to supply omissions in the Revised 
Statutes," section 2169 was amended to take its présent form, thus 
again limiting naturaHzation to (1) free white persons, and (2) Afri- 
cans within the act of 1870. The broad phrase "any alien" was left 
unchangéd in sections 2165-2168, and its meaning therein was defined 
and eut down by section 2169. This is the most reasonable construc- 
tion of section 2169 in its présent form. To make the additional ex- 
press inclusion of whites by the amendment of 1875 operate to exclude 
aH other persons from naturalization is an awkward construction, but 
seems inévitable. By Act May 6, 1882J c. 126, § 14, 22 Stat. 61, the 
courts were forbidden to naturalize Chinese. 

With the freedom of the petitioners the court need not concern 
itself. Ail applicants for naturalization, inasmuch as they réside in 
the United States, are necessarily free. Since 1790 the requirement of 
white color in persons naturalized has been expressed in the same 
words (except between 1873 and 1875). Africans qualified except as to 
color may now be naturalized, indeed, though they are not white, and 
Chinese are altogether excluded, whether they are white or not. Thèse 
exceptions are created by express provisions of statute limited, respec- 
tively, to Africans and Chinese. Other applicants, qualified except as 
to color, may now, as always, be naturaHzed if they are "white," and 
may not be naturalized if they are not "white." Thèse petitioners 
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are neithér Chinamen nor Africans of any sort, and the court has hère 
to décide vvhether they are white or not. 

The United States contends that the words "white persons" should 
be construed to mean Europeans and persons of European descent. 
Even this définition is ambiguous. Bayentz is a European by birth 
and previous résidence, yet the United States contends that his pétition 
should be dismissed because he does not belong to a race which is 
"European or white." The United States contends that the proper 
distinction is not one of mère nativity or of personal color; that 
"white" is the équivalent of "European," and is used to — 
"deseribe the variations of domicile or origin wliieli are so closely assoel- 
ated with the mental development of a people." "European, or Its analogous 
term, white man, * * * is intended, not merely to deseribe the local hab- 
itat of the person to whom applied, but as a brief and convenient désignation 
desciiptive of the prevailing ideals, standards, and aspirations of the people 
of Europe." 

Thèse phrases suggest that the éducation and intelligence of the pe- 
titioner furnish part of the test of his statutory color, but the United 
States does not thus interpret its own language above quoted. It 
insists that a petitioner, in order to be naturalized, must be European 
by race. As the argument is based upon considération of race, the 
meaning of that word must be examined with care. 

"Race" is defined in the "Century Dictionary" primarily as : 

"An ethnical stoolv ; a great division of niankind having in common certain 
distingulshing ph.vsical pecullarities, and thus a comprehenslve class apipear- 
ing to be derived from a distinct primitive source." 

A secondary définition is : 

"A tribal or national stock ; a division or subdivision of one of the great 
racial stoclis of mankind, dlstinguished by minor peculiarities: as, the Cel- 
tic race ; the Finnic race is a branch of the Mongollan ; the English, French, 
and Spanlards are mixed races." 

The word "race" connotes descent. Persons of wholly différent an- 
cestry, however much they are alike in ail other respects, arc not 
deemed to be of the same race, while persons of the same ancestry, 
however dissimilar in other respects, are deemed to belong to the 
same race. The common ancestry which détermines race is necessarily 
remote, and beyond reach of ordinary genealogy. The offspring of 
mixed marriages within two or three générations are not hère in 
question. Inasmuch as race connotes descent, the names applied to 
races are not usually derived from the country now inhabited by the 
people composing the race, unless that people has long been stationary. 
Thus we speak of the Anglo-Saxon race, the Teutonic, the Celtic, the 
Slavonic, the Caucasian, the Mongolian, the Hebrew, the negro, more 
commonly than of the Swiss race, the Austrian, the Spanish, or the 
Egyptian. In the rarer cases where the latter names are used, the 
usage is commonly by figure and analogy. Only where a people has 
remained without considérable émigration or immigration, substantial- 
ly unmixed, in the same country for a very long time, do racial and 
geographical boundaries coïncide. The inhabitants of no considérable 
part of Europe belong to a race thus unmixed. In what is called by 
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analogy a "mixed race," the cross must hâve been ancient, and the 
hybrid must hâve persisted without much later crossing. In nearly ail 
Europe the mixture is net only ancient, but has continued to modem 
times, and even to the présent day. Where there is least mixture, the 
departure is farthest from a single type. The Cossack of the Don and 
the Norwegian differ almost as much in physical appearance as in 
"prevailing ideals, standards, and aspirations." The United States 
cites no authority for the use of the term "European race," save a few 
expressions in judicial opinions used mostly by the way. 

Even if we grant for the sake of the argument that it is proper to 
speak of the British race, the Hungarian, and the Russian, even if 
thèse may be designated as European races, yet to classify them as be- 
îonging to a single race, called "European or white," is contrary to 
ordinary usage. When Linnaeus wrote of the European race, he in- 
tended something différent from the contention of the United States. 
He made the European race anciently inhabit Europe and the nearer 
parts of Asia and Africa. He was not writing of modem times nor of 
geographical limits. 

The United States contends, further, that there is an Asiatic or 
yellow race, to which belong substantially ail Asiatics, including thèse 
petitioners. No authority to support this theory is cited by référence 
to history, to ethnological theory, either ancient or modem, or to 
physical appearance. In their appearance, some or ail of the peti- 
tioners would pass undistinguished in western Europe. They are no 
darker than many western Europeans, and they resemble the Chinese 
in feature no more than they resemble the American aborigines. The 
court cannot agrée with the United States that: 

"Without being able to deflne a white person, the average man in the street 
understands dlstinctly what it means, and would find nô difflculty in asslgn- 
ing to the yellow race a Turk or Syrian with as much ease as he would be- 
stow that désignation on a Chinanian or a Korean." 

A Hindoo, also referred to in the argument of the United States, 
differs in color no less from a Chinaman than from an Anglo-Saxon, 
and in other obvions physical characteristics he much more resembles 
the latter. 

If we do not speak generally of an Asiatic or yellow race, which in- 
cludes "substantially ail the aboriginal peoples of Asia," the difficulty is 
greater in applying this name to the présent inhabitants of western 
Asia and the eastern shores of the Mediterranean. The history of 
that country is known to us for 2,500 years, and nearly every people of 
Europe and Asia has inhabited it in whole or in part. So far as the 
ancient Greeks should be classified as one race, that race inhabited both 
shores of the .(Egean. Persians, Romans, Gothic barbarians of many 
sorts, Saracens, French, Venetians, Hebrews, Ottoman Turks, hâve 
ruied within it at one time or another, and slaves from ail parts of 
Europe, Asia, and Africa were brought there and mixed their blood 
with that of the earlier population. A Burgundian, traveling in Syria 
shortly before the conquest of Constantinople, casually noted in that 
country the présence, as inliabitants, of Florentines, Genoese, Catalans, 
Venetians, French, Circassians, Saracens, Turkomans, Arabs, Per- 
sians, Tartars, Moors, Greeks, and Hebrews. "Le Voyage d'Outre 
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Mer" of Bertrandon de la Broquière. What was then true of Syria 
was generally true of Asia Minor and of both shores of the Bospho- 
rus; and the mixture of races thus suggested has gone on during the 
last 500 years. Doubtless religious and racial quarrels hâve checked 
intermarriage, and racial types hâve persisted more commonly than 
we might suppose, especially in Armenia proper. But in Asia Minor 
and in European Turkey blood has mixed otherwise than by voluntary 
intermarriage. History does not show, as suggested by the United 
States, that: 

"The Turks hâve never commingled with Europeans, nor can It be sald 
vvith any truth that they are descendants of Europeans." 

For many centuries the Turks hâve ruled in Europe and Asia over 
Christians of many names, and hâve employed Christians for many 
purposes. Thus Loredano, a Venetian admirai, wrote in 1416 : 

"On board the captured [Turkisb] ships we found Genoese, Catalans, Pro- 
vençals, SIeilians, and Candiots, and thèse we eut to bits. * * * George 
Calergi, a rebel against your Serenity, I ordered to be quartered on the poop 
of my own ship. This will be a warning to Christians not to take service 
wlth the Turk again." 

Yet the warning remained unheeded. The left wing of the Turkish 
fleet at L,epanto was commanded by a Calabrian, who had become Dey 
of Algiers. Instances of this sort were numberless, and the so-called 
renegades were not celibates. The Turks, indeed, both socially and 
sexually, commingled with Europeans to an unusual degree. Euro- 
pean mothers bore their children, European architects built their 
mosques, European gênerais commanded their armies, and it was 
charged against them as an act of extraordinary cruelty that they took 
from European families the most promising boys and brought them up 
to be Mohammedans and Turks. The Turks and the Saracens did not 
exterminate the people they conquered.. Conversion to Mohammedan- 
ism and tribute were usually ofïered as alternatives to the sword. 

To its classification by European and Asîatic races the United States 
makes an extraordinary exception, viz., the Hebrews. Their history 
is known for a long periqd. While absolute purity of blood is out of 
the question, they hâve sought with unusual strictness to maintain that 
purity for 2,000 years at the least. Notwith standing the opinion of 
Prof. Ripley and others, both Hebrew history and an approximation to 
gênerai type show that the Hebrews are a true race, if a true race can 
he found widely distributed for many centuries. Their origin is Asiat- 
ic. Yet the United States admits that they do not belong to the "Asi- 
atic or yellow race," and that they should be admitted to citizenship. 
If "the aboriginal peoples of Asia" are excluded from naturalization, 
as urged by the United States, it is hard to find a loophole for ad- 
mitting the Hebrew. Again, if Hindoos are to be excluded from 
naturalization, as contended by the United States, because many Eng- 
lishmen treat them with contempt and call them "niggers," a like argu- 
ment applies to those who hâve sufïered most cruelly among ail men 
on the earth from European hatred and contempt. In the application 
of its classification, the United States thus contradicts the principles 
upon which the classification dépends. 
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It is misleading, therefore, to speak of a European race, of à Euro- 
pean or white race to which substantially ail inhabitants of Europe be- 
long, or of an Asiatic race, of an Asiatic or yellow race which includes 
substantially ail Asiatics. Furthermore the présent inhabitànts of 
western Asia hâve their racial descent so mixed that there are many 
individuals who cannot safely be assigned by descent to any one race, 
however comprehensive. If the statutory classification should be any 
wise rested upon "mental development," or upon "ideals, standards, 
and aspirations," as suggested by the United States, a reasonable mod- 
esty may well remind Europeans that the origin of their letters was in 
Phcenicia, the origin of much of their art in Egypt, that Asia Minor 
claimed, at least, the birthplace of the first great European poet, and 
that the Christian religion, which most Europeans believe to hâve in- 
fluenced their civilization and ideals, was born in Palestine. 

If, however, notwithstanding thèse considérations, we are compelled 
by statute to classify for the purposes of American naturalization every 
man living on the earth as a member of some one race, we shall find 
that the Armenians hâve always been classified in the white or Cau- 
casin race, and not in the yellow or Mongolian. Ethnological théories 
hâve varied greatly and at short intervais. Color, language, the shape 
of the head, the kind of hair, and other characteristics hâve been made 
the basis of one classification or anothér. Their tradition makes Ar- 
menians descend from Japhet ; their language is classed as Indo- 
European. Tllls court cannot be expected in any reasonable time to 
get a thorough éducation in ethnology, especially in modem ethnologic- 
al théories. Its information is got at second or third hand ; but a 
casual examination of books on ethnology, standing together on the 
shelves of a large library, old and new, weighty and unimportant, 
shows complète agreement in the proposition that Armenians are to 
be classed as white or Caucasian, rather than as Mongolian or yel- 
low. Figuier, Brace, Keane, Pickering, Brinton, Hutchinson, Jeffries, 
Pritchett, and Retzel, authors taken quite at randoni, ail reach the 
same conclusion. This is true of Blumenbach, an influential author 
of the eighteenth century, and of Quatrefages and Huxley about a 
century later. Cuvier expressly included Armenians, as well as Hin- 
doos, in the Caucasian race, as distinguished from the Mongolian. 
With this agrée modem travelers, such as Bryce and W. H. Ward. 
Some modem ethnologists, indeed, reject altogether the "Caucasian 
or white" classification ; but their théories do not help the United 
States. Ripley, for example, asserts that there is no "European or 
white race," and that there are three great races to be found in Europe, 
one of which may hâve come from Africa across the Mediterranean. 
Topinard, as quoted by Ripley, has said : 

"Race in the présent state of things Is an abstract conception, a notion of 
continuity In dlseontlnuity, of unity in diversity. It is the rehabilitation of a 
real but direetly unattainable thing." 

Race, thus defined, is not an easy working test of "white" color as 
required by section 2169. 

In so far as the test is afïected by "ideals, standards, and aspira- 
tions," the resuit is the same. In the warfare which has raged since 
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the beginning of history about the eastern Mediterranean between 
Europeans and Asiatics, the Armenians hâve generally, though not 
always, been found on the European side. They resisted both Persians 
and Romans, the latter somewhat less strenuously. By reason of their 
Christianity, they generally ranged themselves against the Persian fire 
worshipers, and against the Mohammedans, both Saracens and Turks. 
Conquered by the Saracens in the seventh century, they recovered their 
independence in the ninth century under princes, who, they said, were 
of the lineage of David. Finally conquered in Armenia by the Turks, 
their refugees set up an independent state in Cilicia, 

"Streaming the ensign of the Christian cross 
Against black pagans, Turlcs and Saracens." 

Their latest ruler, of the French house of Lusignan, maintained 
himself beyond 1350. Hère is Adana, where Mouradian was born. 
Halladjian was born in Syria, not far away. No one of the peti- 
tioners was born in Armenia. Since their final overthrow, the Ar- 
menians hâve been oppressed by the Turks, and hâve looked vainly to 
Europe for relief. They are dispersed through Asia Minor. From 
200,000 to 400,000 of them are settled in various parts of Europe, 
principally in and about Constantinople and in Bessarabia. 

Présent war and their remoteness are said to hâve prevented the 
Armenian bishops from attending the Council of Chalcedon in the 
fifth century. Thus they say that they were misled as to the pronounce- 
ments of that Council, and so a schism arose without heresy on 
their part. However this may be, the ecclesiastical séparation has con- 
tinued to the présent day, and the chief patriarch of the independent 
Armenian church inhabits, under Russian protection, a convent of 
great antiquity at the foot of Mt. Ararat. During the Crusades and 
afterwards many Armenians came into the obédience of the Roman 
Catholic Church, while retaining distinctive rites and customs. An 
Armenian convent in the Roman obédience has long been famous in 
the Venetian lagoons. Thèse facts are stated, without reproach to the 
followers of Mohammed or of Zoroaster, because history has shown 
that Christianity in the near East has generally manifestée! a sympathy 
with Europe rather than with Asia as a whole. 

If the court should inquire, as the United States suggests concern- 
ing Hebrews, May Armenians "become westernized and readily adapt- 
able to European standards ?" the answer is, Yes. They hâve dealt in 
business with Greeks, Slavs, and Hebrews, as well as with Turks, they 
hâve sought a modem éducation at Robert Collège and other Ameri- 
can schools in the East, and they hâve pursued by immigration the 
civilization of Great Britain and of the United States. 

For ail thèse reasons the Armenians are not to be excluded from 
naturalization by reason of their race. So far as the test by race is 
applicable, they are to be classed as Caucasian or white, while the Finns 
by ethnological theory, and the Magyars by their known history, are 
deemed to belong to the Mongolian or yellow race. 

Section 2169, however, makes no mention of race or of racial dis- 
crimination. "White persons" are to be naturalized and (except Afri- 
cans) no others. If we pass from racial spéculation and remote history 
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to the usage of the colonies and of the United States in statutes and 
in officiai documents, the interprétation of the word "white" will be 
found less difficult. In this interprétation the statutes for taking the 
census and the actual classification eniployed therein are instructive. 
A census, dealing with ail inhabitants (except untaxed Indians in some 
cases), cannot discriminate against any inhabitant by omission. The 
Massachusetts census of 1764 classified the inhabitants of the province 
as whites, negroes and mulattos, Indians, and "French neutrals." The 
Rhode Island census of 1748 as whites. negroes, and Indians; that of 
1774 as whites, blacks, and Indians. The Connecticut census of 1756 
classified the persons enumerated as whites, negroes, and Indians; 
that of 1774 as whites and blacks. The blacks were classified as ne- 
groes and Indians. The New York census of 1698 classified the per- 
sons enumerated as men, women, children, and negroes ; that of 1723 
as whites, negroes, and other slaves ; those of 1731, 1737, 1746, 1749. 
1756, and 1771 as white and black; that of 1786 as whites, slaves, and 
"Indians who pay taxes." The New Jersey census of 1726 classified 
thé_ persons enumerated as whites and negroes ; that of 1737-38 as 
whites, negroes, and other slaves. The Maryland census of 1755 class- 
ified the persons enumerated as whites and blacks. A Century of Pop- 
ulation Growth in the United States, published by the Department of 
Commerce and Labor in 1909, chapter on White and Negro Popula- 
tion, and Enumerations of Population in North America prior to 1790. 
"The population of the earliest English settlements in America," so 
the chapter opens, "was composed of two éléments, white and negro. 
Thèse two éléments, though subject to entirely différent conditions, 
continue tô compose the population of the republic." Page 80. Hère, 
again, "white" is made to include ail persons not otherwise specified. 

_ The census act of 1790 (Act March 1, 1790 c. 2, 1 Stat. 101) pro- 
vided for a census of ail the inhabitants of the United States, except 
Indians not taxed. Thèse inhabitants were to be classified by "color," 
and the schedule provided by the statute made a classification as free 
whites, other free persons, and slaves. It is évident from the govem- 
ment publication just quoted that the phrase "other free persons" 
was construed to mean "free negroes " and this was substantially the 
classification made in the ceîssuses taken in the first half of the nine- 
teenth century. Act May 23, 1850, c. 11, 9 Stat. 428, 433, for the 
taking of the seventh and subséquent censuses, provided in the statu- 
tory schedule for a classification of free inhabitants by color as "white, 
black, or mulatto." In the census of 1860 the classification was "white, 
free colored, and slaves," and the class "free colored" was subdivided 
between blacks and mulattoes. Rev. St. § 2206, provided for census 
schedules classifying ail inhabitants of the United States by color as 
"white, black, or mulatto," although there appears to hâve been spécial 
provision for the enumeration of Indians (Act March 1, 1889, c. 319, 
§ 9, 25 Stat. 763), and the enumeration was made accordingly. "For 
the censuses from 1790 to 1850, inclusive, the population was classi- 
fied as white, free negro, and slave only, while for the censuses from 
1860 to 1890, inclusive, the population included, besides the white and 
negro éléments, the few Chinese, Japanese, and civilized Indians re- 
ported at each of thèse censuses." Eleventh Census, part I, p. xciv. 
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In fact, the classification was not uniform in ail parts of the country, 
Census Act March 3, 1899, c. 419, § 7, 30 Stat. 1014 (U. S. Comp. St. 
1901, p, 1339), provided for a classification of inhabitants by "color," 
and appears to hâve left the préparation of schedules to the director 
of the censns. The classification employed, in some instances at least, 
was as whites, negroes, Indians, Chinese, and Japanese. In other in- 
stances "colored," as opposed to "white," was used to include negroes, 
Chinese, Japanese, and Indians. Throughout the chapter cited in the 
above-mentioned Bulletin, it is assumed that ail persons not classified 
as white, in the first eight fédéral censuses at any rate, were negroes 
or Indians. 

This use of the word "white," which has been illustrated from the 
censuses, both colonial and fédéral, is further exemplified in modem 
statutes requiring separate accommodation in travel. A statute of 
Arkansas requires separate accommodation for the "white and African 
races," and provides that ail persons not visibly African "shall be 
deemed to belong to the white race." Acts 1891, p. 17, c. 17, § 4. See, 
also, Laws Fia. 1909, p. 39, c. 5893 ; Acts Va. 1902-1904 (Extra Sess.) 
p. 987, c. 609, subc. 4 (Code 1904, § 1394d) ; Civ. Code S- C. 1902, § 
2158. Concerning the use of the word "white" in treating of schools, 
see Civ. Code S. C. 1902, § 1231 ; Ky. St. 1909 (Russell's) §§ 5607, 
5608, 5642, 5765 (Ky. St. 1909, §§ 4523, 4534, 4428, 4487). The récent 
Constitution of Oklahoma (article 23, § 11) reads as follows: 

"Wlienever In this Constitution and laws of this state the words 'colored' 
or 'colored person,' 'negro' or 'negro race' are used, the same shall be con- 
strued to mean to apply to ail persons of African deseeut The term 'white 
race' shall include ail other persons." 

Références like those made above could be multîplied indefinitely. 

From ail thèse illustrations, which hâve been taken almost at ran- 
dom, it appears that the word "white" has been used in colonial prac- 
tice, in the fédéral statutes, and in the publications of the government 
to designate persons not otherwise classified. The census of 1900 
makes this clear by its express mention of Africans, Indians, Chinese, 
and Japanese, leaving whites as a catch-ail word to include everybody 
else. A similar use appears 130 years earlier from the provincial cen- 
sus of Massachusetts takèn in 1768, where "French neutrals" are not 
reckoned as white persons, notwithstanding their white complexion. 
Negroes hâve never been reckoned as whites; Indians but seldom. 
At one time Chinese and Japanese were deemed to be white, but are 
not usually so reckoned today. In passing the act of 1790 Congress 
did not concern itself particularly with Armenians, Turks, Hindoos, 
or Chinese. Very few of them were in the country, or were coming 
to it, yet the census taken in that year shows that everybody but a 
negro or an Indian was classed as a white person. This was the practice 
of the fédéral courts. While an exhaustive search of the voluminous 
records of this court, sitting as a court of naturalization, has been im- 
possible, yet some early instances hâve been f ound where not only west- 
ern Asiatics, but even Chinese, were admitted to naturalization. After 
the majority of Americans had come to believe that great différences 
separated the Chinese, and later the Japanese, from other imigrants, 
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thèse persons were no longer classified as white- but while the scope 
of its inclusion has thus been somewhat reduced, "white" is still the 
catch-ail word which includes ail persons not otherwise classified. 

The interprétation which has been put upon the statutes of nat- 
uralization by the courts does not conflict suljstantially with the prin- 
ciples above stated. In Fong Yue Ting v. United States, 149 U. S. 
698, 716, 13 Sup. Ct. 1016, 37 h. Ed. 905, it was said by Mr. Justice 
Gray, speaking for the Suprême Court in 1893, that: 

"Chlnese p«rsons not born in this country hâve never been reeognlzeil as 
cîtizens of the United States, nor authorized to become sucli under the nat- 
uralizatlon laws." 

So far as this statement construed in 1893 the existing statutes of 
the United States even apart from' the statute of 1883, it was au- 
thoritative. But it was not correct, if historically applied to the prac- 
tice of fédéral courts one or two générations earlier. The change of 
sentiment and usage had produced a change in the construction of the 
statute. That a change in the meaning of a word should affect the 
opération of a statute is at least unusual, and may offend légal prin- 
ciples ; but this has been the hisitorical resuit. Only after the feeling 
concerning the Chinese had led to a discrimination between them and 
other aliens was their naturalization refused, and, as has been stated 
above, it was certainly permitted by the act of 1862, and by the Re- 
vised Statutes of 1873. The fédéral censuses classified them as whites 
ûntil 1860. To the same eflfect as Fong Yue Ting are In re Ah Yup, 
Fed. Cas. No. 104; In re Gee Hop (D. C.) 71 Fed. 274; In re Hong 
Yen Chang, 84 Cal. 163, 84 Pac. 156. In thèse cases the distinction 
made was between Caucasian and Mongolian. 

Somewhat later it was decided, both in this court and elsewhere, 
that Japanese are also excluded from naturalization. In re Saito (C. 
C.) 63 Fed. 126 ; In re Buntaro Kumagai (D. C.) 163 Fed. 922 ; In 
re Knight (D. C.) 171 Fed. 399 ; In re Yamashita, 30 Wash. 234, 70 
Pac. 482, 94 Am. St. Rep. 860. In the last case the distinction was 
made between Caucasian and Mongolian. The United States has laid 
emphasis upon an expression of this court in the Saito Case that Asi- 
atics are excluded from naturalization, but the context shows that the 
court there used the word "Asiatics" to mean members of the Mon- 
golian or yellow race, and those Asiatics alone. To make thé list com- 
plète, référence should be had to the case of Indians. In re Camille 
(C. C.) 6 Fed. 256; In re Burton, 1 Alaska, 111. The City Court of 
Albany refused to naturalize a Burmese on the ground that he was a 
Malay or a Mongol (In re Po, 7 Mise. Rep. 471, 28 N. Y. Supp. 383), 
and the Suprême Court of Utah refused to naturalize a Hawaian be- 
cause he was not a Caucasian (In re Kanaka Nian, 6 Utah, 259, 21 
Pac. 993, 4 L. R. A. 736). A Mexican of aboriginal descent was nat- 
uralized, largely because of treaties with Mexico. In re Rodriguez 
(D. C.) 81 Fed. 337. Judge Lacombe, in the Circuit Court for the 
Southern District of New York, admitted a Parsee to naturalization, 
though with considérable doubt. In re Balsara (C. C.) 171 Fed. 294. 
A Syrian was lately admitted, against the opposition of the United 
States, in the Circuit Court for the District of Rhode Island, and the 
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newspapers report that a like décision has been reached in a fédéral 
court sitting in Georgia, while the contrary has been decided by a 
fédéral court sitting in Nebraska. No authentic reports bave been 
received of the two cases last mentioned. 

We fiad, then, that there is no European or white race, as the United 
States contends, and no Asiatic or yellow race which includes sub- 
stantially ail the people of Asia ; that the mixture of races in western 
Asia for the last 25 centuries raises doubt if its individual inhabitants 
can be classified by race; that, if the ordinary classification is never- 
theless followed, Armenians hâve always been reckoned as Caucasians 
and white persons ; that the outlook of their civilization has been to- 
ward Etirope. We find, further, that the word "white" has generally 
been used in the fédéral and in the state statutes, in the publications 
of the United States, and in its classification of its inhabitants, to in- 
clude ail persons not otherwise classified; that Armenians, as well as 
Syrians and Turks, hâve been freely naturalized in this court until 
now, although the statutes in this respect bave stood substantially un- 
changed since the First Congress ; that the word "white," as used 
in the statutes, publications, and classification above referred to, 
though its meaning has been narrowed so as to exclude Chinese and 
Japanese in some instances, yet still includes Armenians. Congress 
may amend the statutes in this respect. To provide more specifically 
what persons may be admitted to citizenship seems désirable. While 
the statutes are unchanged, without proof, if proof be admissible, that 
the meaning of the word "white" has been still further narrowed, this 
court will not deny citizenship by reason of their color to aliens who, 
like the Armenians, bave hitherto been granted it. 

The petitioners will be admitted to citizenship. 



HOLLENBACH v. ELMORE & H. CONTEACTING CO. BICKEL, v. SAMB. 

GREEN V. SAME. 

(Circuit Court, N. D. New York. December 21, 1909.) 

1. Courts (§ 3C3*) — State Laws as Rules of Décision— Action fob Wbong- 

rxJL Dbath. 

Code Pub. Gen. Laws Md. 1888, art. 67, authorlzing an action in the 
name of tlie state for wrongful deatli for the use of the persons entitled to 
damages, who are the wife, husband, parent, or child of the person killed, 
Is not so inconsistent with Code Clv. Proc. N. X. |§ 1902, 1903, relating to 
the same subject and authorizing a recovery by the executor or admin- 
istrator for the benefit of the same persons, that the fédéral courts sitting 
in New York would not take eognizance of and enfnrce the Maryland law 
In actions for wrongful death occurring in Maryland. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. | Sf'"' • 
State laws as raies of décision in fédéral courts, see notes to Wilson t. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Courts (§ 309*)— Fédéral Courts — Chaeacteb of Parties— Real and Nom- 

inal Party. 

For purposes of jurisdiction, the fédéral courts regard the real rather 
than the nominal party. 

[Ed Notie.— For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. | 
309.*] 

*For otber casea see same topic & % numbeb ia Dec. & Am. Olgs. 1907 to date, £ Rep'r Indexe* 
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Actions by Harry S. Hollenbach and by William H. Bickel and by 
Francis Green, as administrators, etc., against the Elmore & Hamil- 
ton Contracting Company to recover damages for alleged wrongful 
death under the laws of Maryland. On demurrers to the complaint. 
Overruled. 

Frost, Daring & Warner, for plaintiffs. 
Edgar T. Brackett, for défendant. 

RAY, District Judge. The plaintiffs, as administrators, etc., bring 
thèse actions, respectively, to recover damages for the death of their 
intestates alleged to hâve been caused by the négligence and wrongful 
act of the défendant, the Elmore & Hamilton Contracting Company, 
in constructing concrète piers for a bridge being erected by the Wash- 
ington & Berkeley Bridge Company, a West Virginia corporation, 
over the Potomac river at or near Williamsport, state of Maryland. 
The accident in which the various intestates lost their lives occurred on 
or about the 16th day of December, 1908. The said Washington & 
Berkeley Bridge Company v«ras engaged in erecting the entire bridge 
including piers and superstructure. That company entered into a 
contract with the défendant, the Elmore & Hamilton Contracting Com- 
pany, to erect the piers which were to be of concrète mixed and 
put together according to certain spécifications. The Washington & 
Berkeley Bridge Company entered into a contract with the Pennsyl- 
vania Steel Company to erect and place on such piers when completed 
the superstructure of such bridge which was to be of steel. At some 
point at least the superstructure was some 40 or 45 f eet above the 
ground and was to rest upon and be supported by the piers. The de- 
fendant company knew the use to which such piers were to be put 
and knew of the contract between the Washington & Berkeley Bridge 
Company and the Pennsylvania Steel Company, and knew that it 
would be necessary for men to go upon the said superstructure resting 
upon such piers for the purpose of putting same together, and that it 
would be necessary to use machinery and tools in so doing. There was 
no contract between the Pennsylvania Steel Company and the défend- 
ant company. The plaintiffs' intestates were employed by the Pennsyl- 
vania Steel Company in erecting and placing the superstructure upon 
the piers which had been completed and turned over by the défendant 
company to the bridge company when one of the piers disintegrated 
and crumbled away and the intestates of the plaintiffs in thèse actions 
were precipitated to the ground and killed or injured, so that they died. 
The machinery and tools of the Pennsylvania Steel Company were 
destroyed in the same accident. 

The complaints in thèse actions allège among other things and in 
addition to the f acts stated that the workmen employed by the Pennsyl- 
vania Steel Compiany were not skilled in the érection of concrète, and 
that the défendant company knew such fact and knew that such work- 
men were entitled to and would rely upon the proper performance 
by the défendant of its duty in the construction of such piers and 
knew the burdens which the piers were intended to support and main- 
tain, and the purposes for which the piers and bridge were intended 
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to be used ; also, that it was the duty of the défendant to use due care 
in the sélection of materials and in the mixing of the concrète of which 
the piers were to be constructed, and in setting same in place, and to 
employ compétent and experienced workmen in the performance of 
such duties, and to take due care that the concrète piers when erected 
and in place should be so constructed and erected as to give the neces- 
sary support to the superstructure and other burdens to be placed 
thereon, and that défendant had due notice thereof ; that the défend- 
ant by its officers, agents, and employés, in violation of its duties and 
obligations, carelessly and negligently selected the materials and mixed 
the concrète used in the construction of pier No. 10, and knowingly 
used improper material in the construction of said concrète, and failed 
and neglected to use the ordinary, usual, and proper machinery, and 
failed and neglected to use suitable and proper methods in mixing 
such concrète, and carelessly and negligently set and constructed the 
same after the same had been so improperly made and mixed, and in 
varions other ways and manners negligently and improperly con- 
structed said pier No. 10, and then prior to the 16th day of December, 
1908, delivered the said piers to the bridge company, knowing that 
the same were to be used for sustaining the said burdens above men- 
tioned. 

The complaints then allège that, in conséquence of the said "wrong- 
ful, careless, négligent and unlawful acts of the défendant, said pier 
No. 10 was improperly made and constructed, and the same was rotten, 
weak, and wholly insufficient to support the weight of the superstruc- 
ture and other burdens so to be nlaced thereon as aforesaid as the de- 
fendant well knew, and the défendant nevertheless wrongfuUy turned 
over the said pier to the said bridge company, representing that the 
same had been properly constructed and completed, and was capable 
of bearing the weight of the said superstructure and other burdens as 
aforesaid, which défendant knew were to rest thereon, and inviting the 
érection upon said pier of said superstructure; that the said defects 
of the said pier were latent and undiscoverable, and were net observ- 
able or discoverable by the use of ordinary care on the part of plaintiff, 
but were fully known to the défendant as aforesaid." 

The complaints also allège, respectively, that the plaintiffs' intes- 
tates were killed by being precipitated to the ground by the disintegra- 
tion and falling to pièces of pier No. 10, and that the injuries sustained 
were due and owing "to the aforesaid wrongful acts and négligence of 
the défendant and without any fault or omission" on the part of said 
intestates. The complaints then set forth, respectively, the résidence, 
citizenship, etc., of said intestates and the widows and children left 
by them, respectively, and also set forth the statutes of the state of 
Maryland and the statutes of the state of New York, giving a right 
of action for the benefit of the widow, heirs at law, and next of kin for 
wrongful acts and négligence in such cases. 

The Pennsylvania Steel Company bas brought action against the 
défendant company to recover damages for the loss and destruction 
of its tools and property alleged to hâve been caused by the said négli- 
gence and wrongful act of the défendant company. The défendant 
demurred to the complaint and this court has just handed down ifs 
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opinion in that case overruling the demurrer, and holding- that the dé- 
fendant Company is liable for its négligence in the respects named 
to third persons injured thereby notwithstanding the absence of con- 
tractual relations between the injured persons and the défendant Com- 
pany, and on the ground that the défendant company owed a duty to 
such third persons imposed by law to safely and properly construct 
such piers, and, if unsafe or imprqperly constructed, to iriform persons 
going thereon or about to go thereon or using same or about to use 
same, if known to the défendant, of their dangerous character and con- 
dition. The opinion in that case covers ail the propositions presented 
hère except the one now to be considered. The Maryland statutes 
(Code Pub. Gen. Laws, 1888, art. 67) read as follows: 

"Wbeiiever the death of a person shall be caused by wrongful act, neglect 
or dëfault, and the act, neglect or default Is such as would (If death had not 
ensued) hâve entitled the party Injured to maintain an action and recover 
damages in respect thereof, the person who would hâve been liable if death 
had not ensued shall be liable to an action for damages, norvi^ithstanding the 
death of the person Injured, and although the death shall hâve been caused 
under such circumstances as amount in law to f elony. 

"Every such action shall be for the béneflt of the wife, husband, parent and 
ehild o( the person whoge death shall bave been so caused and shall be brought 
by and In the name of the State of Maryland for the use of the person en- 
titled to damages ;• and In every such action the jury may give such dam- 
ages as they may think proportioned to the injury resulting from such death 
to the parties réspectively for whom and for whose beneflt such action shall 
be brought, and the amount so recovered, after deducting the costs not recov- 
ered from the défendant, shall be divlded amongst the above mentioned par- 
ties, in such shares as the jury by their verdict shall find and direct ; pro- 
vlded, that not more than one action shall lie for and In respect of the same 
subject matter of complaint; and that every such action shall be commenced 
within 12 calendar mouths atter the death of the deeeased persan. 

"ïh'e Word 'person' shall apply to bodles politic and corijorate, and ail cor- 
porations shall be responsible under this article for the wrongful acts, neglect 
or defaùlt of ail agents emplbyed by them." 

Thé substance of thèse provisions is: 

(1) When the death of a person is caused by the wrongful act, 
neglect^ or default of another, and the party injured, if death had not 
ensued, could hâve maintained an action to recover damages for the 
injuriés caused by such act, neglect, or default, the person or corpora- 
tion who would hâve been liable to the injured person shall still be 
liable and subject to an action in damages for such act, neglect, or 
default. 

(2) Every such action shall be for the benefit of the wife, husband, 
parent, and child of the person whose death shall hâve been caused by 
such wrongful act, neglect, or default. 

(3) Every such action shall be brought by and in the name of the 
state of Maryland for the use of the person entitled to such damages. 

(4) The jury may give such damages as they think proportioried to 
the injury resulting from such death to the parties, réspectively, for 
whom and, for whose benefit such action is brought. 

(5) The amount recovered after deducting the costs not recovered 
from the défendant shall be divided amongst the parties recovering 
damages in such shares as the jury by their verdict shall direct. 
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(6) But not more thail one action shall lie for and in respect of the 
same subject-matter of complaint. 

(7) Such action must be commencée! within 12 months after the 
death of the person injured. 

(8) Corporations are responsible for the wrongful acts, neglect, or 
default of ail agents employed by them. 

l'he gênerai statutes of the state of New York (Code Civ. Proc. §§ 
1902, 1903) read as follows: 

"Sec. 1902. The exeeutor or administrator of a décèdent who bas left him 
or lier surviving a husband, wife, or next of kin, may maintain an action to 
reeover damages for a wrongful act, neglect or default, by whicli the dece- 
dent's death was caused, agalnst a natural person who, or a corporation 
whieh, would hâve been liable to an action in favor of the décèdent by reason 
thereof if death had not ensued. Such an action must be commenced within 
two years after the decedent's death. 

"Sec. 1903. The damages recovered in an action, brought as prescribed in 
the last section, are exclusively for the benefit of the decedent's husband or 
wife, and next of kin ; and, when they are colleeted, they must be distributed 
by the plaintiff, as if they werè unbequeatlied assets, left in his hands, after 
paynient of ail debts, and expenses of administration. But the plaintiff may 
deduct therefrom the expenses of the action, the reasonable funeral expenses 
of the décèdent and hls commissions upon the rosidue; which must be al- 
lowed by the surrogate, upon notice, given In such a manner and to such per- 
sOns, as the surrogate deems proper." 

The substance of thèse provisions is: 

(1) When the death of a person is caused by wrongful act, neglect, 
or default, and the party injured could, if death had not ensued, hâve 
maintained an action to reeover damages for such act, neglect, or de- 
fault, the person or corporation who would hâve been Hable to the in- 
jured person shall still be liable and subject to an action for such act, 
neglect, or default. 

(2) The action is for the benefit of the decedent's husband, wife, 
, and next of kin. 

(3) The action is brought and maintained by the exeeutor or ad- 
ministratrix of the deceased person. 

(4) The damages are fixed by the jury in one lump sum. The jury 
does not apportion. 

(5) The damages recovered are distributed by the exeeutor or ad- 
ministrator as if they were unbequeathed assets deducting the expenses 
of the action, funeral expenses, and commissions. 

(6) Only one action can be maintained. 

(7) The action must be commenced within two years after the death 
of the injured person. 

(8) Corporations are responsible for the wrongful acts, neglects, or 
defaults of its, agents representing the corporation and acting within 
the scope of their employment. 

The main and substantial différences between the two statutes are: 
(1) In Maryland the action must be prosecuted in the name of the 
state while in New York the action must be prosecuted in the name of 
the exeeutor or administrator of the deceased person. In both cases, 
however, the action is for the benefit of the person or classes of per- 
sons named. 

174 F.-.54 
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(2) In Maryland the jury apportions the damage to each person en- 
titled to share therein, and, if there be a wife and parent and a child, 
each shall share in the recovery if the jury finds that each sufïered 
damage by the death. In no case does recovery go beyond the husband 
or wife, as the case may be, and parent and child, while in New York 
the recovery in one lump sum is to be distributed as in case of intestacy 
to the husband or wife surviving, as the case may be, ând to the chil- 
dren, if any, and the children of the deceased child, if any. Next of 
kin may go further than this, and the resuit is that under the New 
York statute there may be a recovery for the benefit of persons for 
whose benefit no recovery could be had under the Maryland statute. 

(3) Under the Maryland statute, only costs of the action can be 
deducted from the recovery, while under the New York statute the re- 
covery of damages before division is subject to the payment of the 
costs of the action, reasonable funeral expenses of the décèdent, and 
commissions of such exécuter or administrator. 

(4) Under the Maryland statute, corporations may be held responsi- 
ble in cases where they could not be held liable for damages for the 
acts of their agents under the New York statute. 

The real question is whether the statute of the state of Maryland 
above quoted and in which state this cause of action arose is, in sub- 
stance, inconsistent with the statutes or public policy of the state in 
which the right of action is sought to be enforced, viz., the state of 
New York. 

In Stewart v. Baltimore & Ohio Railroad Company, 168 U. S. 445, 
18 Sup. et. 105, 43 L. Ed. 537, the plaintiff's intestate was killed in a 
railroad collision which occurred in the state of Maryland. The stat- 
utes in the state of Maryland then in force were those quoted. The 
action was brought in the District of Columbia. The statute in force 
in the District of Columbia at that time was Act Feb, 17, 1885, c. 126, 
33 Stat. 307, and "provides for recovery in case the act causing death 
is donc within the limits of the District of Columbia ; that 'the person 
who or corporation which would hâve been liable if death had not 
ensued shall be liable to an action for damages for such death, not- 
withstanding the death of the person injured;' that the recovery shall 
not exceed $10,000 ; that the action shall be brought in the name of 
the Personal représentative of the deceased, and within one year after 
his death, and that the damages recovered shall not be appropriated 
to the payment of the debts of the deceased, but enure to the benefit 
of his or her family and be distributed according to the provisions of 
the statute of distributions." 

The Court of Appeals of the District of Columbia held that the ac- 
tion could not be maintained, but the Suprême Court of the United 
States reversed the holding, and held : 

"The Suprême Court of the District of Columbia has Jurlsdictlon of an ac- 
tion sounding In tort brought by the administrator of a deceased person 
agalnst the Baltimore & Ohlo Railroad Company to recover damages for the 
benefit of the wldow of the deceased by reason of his belng killed by a col- 
lision which took place while he was travellng on that railroad In the state 
of Maryland. The purpose of the several statutes passed In the states in 
more or less conformity to what is known as Lord CampbeH's act is to pro- 
vide the means for recoverlng the damages caused by that which is in its 
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nature a tort, and, where such a statute siinply takes away a common-law ob- 
stacle to a recovery for the tort, an action for that tort can be maintained in 
any state in whlch that common-law obstacle has been removed, when tbe 
statute of the state In whieh the cause of action arose Is not, in substance, 
ineonsistent with the statutes or public policy of the state in which the right 
of action is sought to be enforced. While, under the Maryland statute au- 
thorizing the survival of the right of action, the state Is the pror)er plain- 
ti£E and the jury trying the cause is to apportion the damages recovered, and 
under the act of Congress in force in the District of Columbia the proper 
plaintiff is the Personal représentative of the deceased, and the damages re- 
covered are distributed by law, thèse différences are not sufficieut to render 
the statutes of Maryland ineonsistent with the act of Congress, or the pub- 
lic policy of the District of Columbia." 

This case settles the question that thèse actions are properly brought 
in the name of the administrators, respectively, and that the différence 
in the modes of assessing the damages provided by the Maryland and 
New York statutes is immaterial, or at least not sufficient to prevent 
the maintenance of thèse actions, and so of the mode of distribution. 

As said by Mr. Justice Brewer in the case cited, the substantial pur- 
pose of the two statutes is to do away with the obstacle to a recovery 
caused by the death of the party injured. By each the death of the 
party injured ceases to relieve the wrongdoer from liability for dam- 
ages caused by the death, and this is the main purpose and effect of 
each. In neither state does the nominal plaintiff hâve any direct pe- 
cuniary interest in the recovery. True, in New York, the administrator 
has commissions upon the balance for distribution. In neither state 
do the damages recovered become a part of the assets of the estate or 
liable îor the debts of the deceased. The volume of the estate is not 
to be increased under the laws of either state, and the gênerai purpose 
and effect of the statutes in both states is to give the damages to the 
immédiate family and relatives of the person killed, generally those 
who would be under obligation to care for the deceased in case he 
became unable to care for himself and who hâve an interest in the 
préservation of his life. 

As was said by the court in the case cited, "for purposes of jurisdic- 
tion in the fédéral courts regard is had to the real rather than to the 
nominal party." 

In view of the holding of the Suprême Court in the case cited. I do 
not see that the différences in the two statutes are so material that it 
can be said the statute of Maryland is inconsistent with the statute of 
the state of New York. Clearly the statute of the state of Maryland 
is quite consistent with the declared ptiblic policy of the state of New 
York. The différences are mainly in modes of procédure and distribu- 
tion. True, under the Maryland statute, the action must be brought 
within 12 months of the death, while in New York it must be brought 
within 2 years. However, the Maryland statute controls and may be 
enforced hère, provided that the action is brought in time. Stone, as 
Administrator, v. Groton Bridge Manufacturing Company, 77 Hun, 
99, 28 N. Y. Supp. 446, upon which the défendant relies, was decided 
in 1894, while Stewart v. Baltimore & Ohio Railroad Company, supra, 
was decided in 1897. It may be presumed that the décision in the 
Stone Case would hâve been différent had the Stewart Case then been 
decided by the Suprême Court of the United States. 
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At least, this court is bound to follow the décisions of the Suprême 
Court of the United States. This court is enforcing the law of the 
State of Maryland and not the law of the state of New York, except in 
mère matters of procédure, and even in matters of procédure it is 
' not controlled absolutely by the New York procédure, but only so far 
as may be. 

In view of the Stewart Case which has been cited with approval by 
the court in which decided many times, the demurrers must be over- 
ruled, with coéts. On payment of such costs within 30 days, the de- 
fendant may answer. 



PLAUT V. GOBHAM MFG. CO. et al. 
(District Court, S. D. New Yorls. June 15, 1909.) 

1. Courts (§ 280*)— Fedebal Courts— Jtjrisdiction. 

It is not sufficleut that a, com plaint allèges facts showing fédéral jnris- 
dictlon, but sucli facts must be establlsbed by évidence. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 816-818; Dec. 
■ Dlg. §280.*] 

2. Bankbuptcy (§ 282*)— Lease—Tebmination— Action by Trustée. 

Where a lease on tbe premlses occupled by the bankrupt was terminated 
by a warrant of dispossession issued at least four days before the re- 
> ceiver in bapkruptcy was appointed, and after the receiver tools posses- 
sion he appeared and annouuced in open court that he had finished the 
business and dlsposed of the banlrrupt's assets contaiued in the ijrenilses, 
ând made no objection to' the dissolution of an injuuctlon restraining the 
landlord from interfering with hls possession, the banlirupt had no lease 
which could be an asset of his estate in bankruptcy, nor had the receiver 
either wrongfuUy parted with or been deprlved of the premlses by force 
of the warrant to dlspossess ; and hence the fédéral court had no juris- 
dictlon of an action by a trustée to establlsh the lease as an asset of the 
estate. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 410 ; Dec. 
Dlg. § 292.*] 

3. Landlord and Tenant (§ 202*) — Lease— Construction— Payment in Ad- 

VANCB. 

Where a lease was silent as to the time of payment of rent, the rent 
would ordinarily be payable at the end of the month ; but where, for a 
period of six months, the rent had been paid In àdvance, the parties 
would be held to hâve glven the lease a contemporaneous construction to 
requlre advance payment. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §| 
802-806 ; Dec. Dlg. § 202.*] 

4. JUDGMENT (§ 652*)— CONCLUSIVENESS — DISPOSSESSION PKOCEEDINGS. 

A default judgment In dispossession proceedlngs for alleged nonpayment 
of rent establishes that the rent was due at the tlme proceedlngs were in- 
stituted. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 11G4 ; Dec. Dlg. 
§ 652.*] 

5. Courts (§ 189*)— Municipal Courts— Procédure— Appeaeance by Attob- 

NEY. 

Where a tenant against whom dispossession proceedlngs were instituted 
in a New York City Municipal Court appeared by attomey and never at 

^For Qtlier cases see same topic & § nxjmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r lodexes 
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any time asserted that the attorney was not authorîzed to appear, but 
recognlzed the attorney's acts by sendlng to hlm checks wlth which to 
pay rent stlll due, such appearance walved the Insufflciency of service 
of the precept. 

[Ed. Note. — For other cases, see Courts, Dec. DIg. § 189.*] 

6. Landloed and Tenant (| 116*)— Dispossession Peoceedings — Judgment— 

Leasb— Tebmination. 

A Judginent for the landlord In dispossession proceedings on which a 
warrant was duly Issued requiring a surrender of tUe premises for non- 
payment of rent constituted a terminatlon of the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. { 
116.*] 

7. Landlobd and Tenant (§ 213*)— Patmbnt or Rent— Check. 

A tenant's check for rent received for collection only was not payment 
thereof. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 852; 
Dec. Dig. § 213.*] 

8. Bankbxjptcy (i 101*)— Adjudication— Appointment of Trustée. 

From a bankrupt's adjudication until the appointment of a trustée the 
bankrupt is not to be regarded as civilly dead. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 101.*] 

9. Bankkuptct (§ 196*)— Judgment— tiiEN-DispossESsioN. 

A judgment dispossessing a bankrupt as a tenant prior to his adjudica- 
tion in bankruptcy did not create a lien on his estate within Bankr. Act 
(Act July 1, 1898, c. 541, 30 &tat 564 [U. S. Comp. St. 1901, p. 3450]) g 
67f, declaring that ail liens obtained through légal proceedings against 
the bankrupt at any tlme within four months prior to the flling of the 
pétition shall be void. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316 ; Dec. 
Dig. 5196.*] 

Action by Isaac S. Plaut, as trustée in bankruptcy of Solomon Roths- 
child, bankrupt, against the Gorham Manufacturing Company and 
others. Decree for défendants. 

Myers & Goldsmith (Emanuel J. Myers, of counsel), for complain- 
ant. 

George Carleton Comstock (J. Noble Hayes, of counsel), for de- 
fendants. 

HOIvT, District Judge. This action is brought by Isaac S. Plaut, 
as trustée in bankruptcy of Solomon Rothschild, bankrupt, against the 
Gorham Manufacturing Company and others to recover, as an asset 
of the estate, a lease made by the Gorham Manufacturing Company to 
the bankrupt of the premises 384 Fifth avenue, New York, dated jan- 
uary 16, 1906, for a term of 21 years, at an annual rental of $35,000 
a year, payable monthly. Rothschild, the tenant, went into possession 
of the premises under the lease, and paid the rent monthly in advance 
until and including the month of June, 1906. On July 19, 1906, no 
rent for July having been paid, the Gorham Manufacturing Company 
instituted a proceeding on a pétition in a Municipal Court of the city 
of New York to dispossess the said Rothschild for the nonpayment of 
rent, and to recover possession of the premises and terminate the lease. 
A precept was issued directed to the said Rothschild, requiring him to 

*For other case» see same toplc & i ndmbeb in Dec. & Am. Digs, 1907 to date, & Kep'r Indexe* 
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remove from the premises or show cause before the Municipal Court 
before the 34th day of July, 1906, and was served on July 19th by leav-| 
ing a copy of the same at Rothschild's place of business with a person 
in charge. Rothschild thereupon employed the firm of Davis & 
Kaufman as his attorneys to represent him in the proceeding. On 
July 33, 1906, the day before the precept was returnable, Davis & 
Kaufmaii applied to the firm of Olney & Comstock, the attorneys for 
the Gorham Manufacturing Company in the proceeding, and requested 
them to sign a stipulation adjourning the proceeding to July 36, 1906, 
reserving the right of the tenant to interpose any objection or answer 
or show cause to the precept returnable on the 24th day of July. 
Messrs. Olney & Comstock declined to adjourn the proceeding gen- 
erally, but agreed to withhold the issuance of a warrant until July 
2Gth, and accordingly struck from the proposed stipulation the words 
which granted the right to the tenant to interpose any objection or an- 
swer or show cause to the precept, and interlined the words "pay rent 
called for by precept returnable," so that the stipulation as finally 
signed by the attorneys for the. respective parties read as follows : 

"It Is hereby eonsented that Solomon Eotliscliild the tenant lu the above- 
entltled proceeding, had untll Thursday, July 26th, 1906, in which to pay 
rent called for by the precept returnable the 24th day of July, 1906, at 9 
o'clock inthe forenoon." 

On July 24th, the original return day of the precept, Messrs. Olney 
& Comstock appeared in the Municipal Court, filed the stipulation, and 
had :a final order dispossessing the tenant for nonpayment of rent 
signed by the magistrate, but withheld the issuance of the warrant until 
July 36,, 1906. On July 36th Messrs. Davis &; Kaufman applied to 
Messrs. Olney & Comstock, asking them if they would accept the rent 
if they sent the money down the next day, the 37th. Messrs. Olney 
& Comstock replied that they would, but that they would get out the 
warrant iii the meantime. They thereupon directed their clerk to stop 
at the office of the Municipal Court on the morning of the foUowing 
day, and gèt the warrant, and he didso. During thé 27th, checks for 
the amount of the rent were sent by Davis & Kaufman to Olney & 
Comstock. Mr. Comstock testifies that he left town on the 37th, which 
was Friday, and did not return until the succeeding Mon day, the 
30th ; that he told his clerk not to accept checks in payrtient of the rent; 
but only money. After Mr. Comstock had left the office, late in the 
afternoon of the 87th, checks for the amount of the rent were brought 
to Mr. Cbmstock's office by Mr. Davis. The clerk said that his in- 
structions were to tâke money only. Mr. Davis suggested that he tàke 
the checks and give a receipt for them until Mr. Comstock >eturnéd, 
and the clerk did so. Upon Mr. Comstock's return on Monday, the 
30th, he had a conversation by téléphone with Mr. Kaufman, and said 
that he found the checks in his office- upon his return, and that he 
would not accept anything but money in payment of the rent. The 
checks were drawn by Mr. Rothschild to the Order of Mr. Kaufman, 
and indorsed by the latter. Mr. Comstock asked Mr. Kaufman if he 
meant by the indorsement to guaràntee the payment of the checks. 
Mr. Kaufman answered that he did not, that he was merely acting for 
Mr. Rothschild as an attorney, and a mère conduit for the checks. 
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Mr. Comstock tlien informée! him that he would send the checks back, 
but Mr. Kaufman requested Mr. Comstock to take them for collec- 
tion, to which Mr. Comstock replied that, if bis client was willing to 
accept them for that purpose, he would hâve no objection, and, if they 
were so received and paid, they would be accepted in payment, but, if 
not, they would be treated as a nullity. Mr. Comstock thereupon sent 
the checks to the office of the Gorham Manufacturing Company at 
New York. Mr. Holbrook, the président of the company, was in 
Providence. Mr. Spencer, the fmancial officiai of the company at New 
York, refused to deposit the checks, and referred Mr. Comstock to 
Mr. Holbrook. Mr. Comstock went to Providence that afternoon, and 
saw Mr. Holbrook, and Mr. Holbrook directed that the checks be de- 
posited, and that, if paid, the rent would be accepted, and, if not, not. 
Thèse instructions were given on July 31st, and the checks were put 
in the bank for collection on August Ist. On that day, at 9 :15 a. m., 
an involuntary pétition in bankruptcy was filed against Rothschild. 
None of the checks was paid. One was returned indorsed "Insufficient 
funds," and the others indorsed "Bankruptcy proceedings pending." 
On the same day Mr. Charles C. Burlingham was appointed receiver, 
and qualified as such. He thereupon went to the leased premises, took 
possession of the property of the bankrupt there, and occupied the 
premises until September 7, 1906. At the same time, an injunction was 
issued restraining the Gorham Manufacturing Company and ail other 
persons from interfering with the receiver, and on August 7, 1906, 
an order was obtained requiring the Gorham Manufacturing Company 
to show cause why it should not be restrained from prosecuting the 
dispossess proceedings, which order contained a temporary injunction 
to that effect. This order, after several adjournments, came on for 
hearing on September 7, 1906. On the hearing, the receiver's counsel 
stated that he had discontinued the business of the bankrupt upon 
the premises, and had sold the stock and merchandise of the bankrupt 
at public auction, and thereupon an order was made denying the motion 
for a further stay contained in said order to show cause of August 7, 
1906. Thereupon the Gorham Manufacturing Company went into 
possession of the said premises, and continued in such possession until 
November or December, 1906, when it leased the said premises to the 
défendant Adelbert Jaeckel, who bas been in possession ever since. 
The plaintifï was appointed trustée in bankruptcy on October 16, 
1906. He thereafter, claiming that the lease was an asset of the 
estate to which he was entitled, tendered the amount of the rent in 
arrears, and demanded possession of the premises, which was refused. 
He thereupon brought this suit. 

The first question in this case is whether the facts proved show 
that this court has jurisdiction. The complaint allèges, in substance, 
that the receiver took possession of the lease and of the premises there- 
under, and that he was dispossessed under the warrant of disposses- 
sion, which complainant claims was issued without jurisdiction. On 
demurrer I held that thèse allégations made out a case which conferred 
jurisdiction upon this court under the doctrine of the case of Whitney 
V. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. But it is 
not enough that a complaint allèges facts showing jurisdiction in a 
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fédéral court. The évidence must establish such facts. It is necessary, 
iii order to bring this case within the reasoning of Whitney v. Wen- 
man, to show that the receiver was in possession of the asset claimed, 
and that he wrongfully pafted with it or was deprived of it. In the 
first place, I do not think that the évidence establishes that the receiver 
was ever in possession of the lease. He went into possession of the 
premises which had been leased, and of the pliysical assets of the bank- 
rupt which were situated in said premises ; but if the lease and ail the 
rights of the tenant under it had been terminated by the issuance of 
the warrant of the Municipal Court on July 26th, four days before the 
receiver was appointed, the tenant had no lease, and it was not an as- 
set of which the receiver coùld take possession.- Moreover, assuming 
that he did take possession of the lease by the fact that he took posses- 
sion of the premises, and occupied thèni for about a month, the évi- 
dence does not establish that he either wrongfully parted with them, 
or was deprived of them by the force of the warrant to dispossess. 
He appeared in open court, announced that he had finished the busi- 
ness, and disposed of the assets of the bankrupt contained in the prem- 
ises, and made no objection to a vacation of the injunction. The 
court thereupon made an order vacating the injunction. Instead, 
therefore, of the receiver being dispossessed by the opération of the 
dispossess warrant, he voluntarily vacated the premises, and his action 
in doing so was authorized by the court. Under such circumstances, 
I cannot see that he wrongfully parted with property or was wrong- 
fully deprived of property by the défendants. Therefore I do not see 
that this court has any jurisdiction in this case. 

This conclusion makes it strictly unnecessary to consider the case 
upon the merits, but, as an appeal may be taken, and the court on ap- 
peal may hold that this court had jurisdiction, and as it is désirable that 
this elaborate and expensive litigation, if an appeal is taken, should 
come before the appellate court in such a form that it may be finally 
disposed of, I will briefly state the conclusions at which I hâve ar- 
rived on the merits. 

It is claimed that the dispossess warrant issued by the magistrate 
was issued without jurisdiction, and that therefore it is void. This 
claim is based on the proposition, as I understand it, that the rent, 
by the terms of the lease, was not payable in advancé, and therefore 
no rent was due when the proceeding was begun; that the service of 
the precept, when made, was not made upon Rothschild personally, 
but was made by being left at his place of business ; and that the origi- 
nal defect in the service was not cured by the appearance of Davis & 
Kaufman as attorneys for the bankrupt, on the ground that attorneys, 
as such, are not officers of courts of justices of the peace, and, if they 
appear for a litigant in such a court, must prove that they bave author- 
ity to appear by the provisions of the statute relating to such courts. 

The question whether the rent was payable in advance is a question 
of fact. Rothschild, in fact, had paid it, and the Gorham Manufactur- 
ing Company had received it, in advance, at the beginning of each of 
the six months which had elapsed after Rothschild went into posses- 
sion. The contemporaneous construction of the parties therefore was 
that the rent was payable in advance. The lease was silent on the sub- 
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ject of the time of payment, and probably, under the authorities, in 
the absence of évidence of any other circumstances, it would be held 
that the rent was payable at the end of the month. But the question 
from any point of view is purely one of fact, and the judgment of 
dispossession, if otherwise valid, estabHshed the fact that the rent was 
due. A judgment by default estabHshes such a fact in the same way 
as any other judgment. The fact that the service of the precept was 
made, not upon Rothschild personally, but upon a person in charge 
at his place of business, appears, under the statute, to hâve been in- 
sufficient service, but no objection to the service was made by Roths- 
child, and he appeared in the proceeding by Davis & Kaufman as his 
attorneys. But it is said that the Municipal Courts of the city of New 
York are substantially the same as the courts of justices of the peace; 
that attorneys at law, being officers of courts of record, and not of 
courts of justices of the peace, if they appear for a party in such a 
■court, must furnish proof that they hâve autliority to appear for him. 
Varions cases are cited in which it bas been held that such authority 
must be proved. Thèse authorities ail seem to be cases in which the 
défendant has asserted that an attorney who appeared for him in a 
justice's court had no authority to appear. In this case Rothschild 
never asserted that Davis & Kaufman had no authority to appear for 
him. He recognized that they were acting as his attorneys by sending 
to them the checks with which to pay the rent which was due. More- 
over, it may be questioned whether the rule applicable to country 
courts of justices of the peace applies to Municipal Courts in this city. 
In ordinary practice it would certainly be considered an extraordinary 
proposition by most New York lawyers that a party was not bound by 
an appearance of reputable attorneys in a Municipal Court of the city 
of New York unless such attorneys had proved by oath that they were 
authorized to appear. If such proof is necessary in any case in a 
Municipal Court, it must be in my opinion in a case in which the party 
represented by the attorney répudiâtes his authority, and asserts that 
he never acquiesced in the attorney's appearance. In my opinion, none 
of thç grounds upon which it is claimed that the magistrate's order 
dispossessing the tenant was without jurisdiction is valid. I think that 
the judgment of dispossession, shown either by the signing of the 
order for the warrant on July 24th, or certainly by the issuance of the 
warrant on July 26th, was a valid judgment, which terminated the re- 
lation of landlord and tenant between the Gorham Manufacturing 
Company and Rothschild, and that, when the receiver was appointed 
upon August Ist, the lease of the premises was not an asset of the 
bankrupt which could be taken possession of by the receiver or by the 
trustée. 

But it is claimed that the landlord waived the provisions of the 
judgment of dispossession by receiving the checks in payment. If, in 
fact, no bankruptcy had intervened, and the checks had been paid, and 
the landlord had acquiesced in Rothschild's continuing in possession 
o^ the premises, and had accepted rent subsequently from him, Roths- 
child would hâve continued to occupy the premises in accordance 
with the terms of the lease. Logically, the lease having once been 
absolutely terminated, it might be claimed that any subséquent reten- 
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tion of the premises was not strictly under the lease, but was a use 
and (occupation upon an implied lease or agreement, the terms of 
which would be similar to that of the original lease ; but whether it be 
considered that the judgment would be waived, and the lease actually 
continued, or that theoretically it was a case of use and occupation, is 
an immaterial académie question. The checks, in fact, vvere not paid, 
and there was no agreement to receive them as payment. The receipt 
given for them was a receipt for the checks, and not for the rent. The 
conversations between Mr. Cqmstock and Mr. Kaufman, the fact that 
the New York manager of the Gorham Manufacturing Company re- 
fused to take the responsibility of depositing the checks, and that Mr. 
Comstock went to Providence and consulted with Mr. Holbrook on 
that subject before they were deposited, the fact that by the conversa- 
tions bétween Mr. Comstock and Mr. Kaufman, the évidence of which 
is entirely uncontradicted by Mr. Kaufman, it was agreed between 
them that the checks should not be taken as payment, but should be 
taken for what they were worth, ail tends to show that the ordinary 
rule applies in this case that the acceptance of checks does not consti- 
tute payment, in the absence of a spécifie agreement to that efïect. The 
fact that théy were endorsed by Mr. Kaufman does not change the 
gênerai rule, especially in view of the uncontradicted testimony that 
it was agreed between Mr. Comstock and Mr. Kaufman that Kauf- 
man's endorsement was merely as a means of transferring the checks 
to the Gorham Manufacturing Company, and that Mr. Holbrook was 
informed of that fact, and took the checks upon that understanding. 
A check is nothing but a pièce of paper. It is not money. Under the 
gênerai rules of law, its acceptance is presumably not payment. 

The complainant's counsel argues that from the time of the adjudi- 
cation imtil the âppointment of a trustée the bankrupt is civilly dead, 
and that nothing that takès place in the meantime can deprive the trus- 
tée of his right to elect whether to accept any asset of the bankrupt 
or not. If that doctrine were true, thé court would hâve no power to 
authorize any action whatever in Téspect to the assets of the estate 
until the trustée was appointed. It could not order a sale ; it could 
not permit a delivery of property admitted not to belong to the bank- 
rupt; it côtild not permit a business to be carried on. The adjudica- 
tion would strike the estate with a complète paralysîs until the neces- 
sary weeks or the usual mohths had passed before the âppointment of 
the trustée. There is nothing in the bankrupt act which authorizes 
such a conclusion. 

It is alsd claimed that, the judgment of dispossession having taken 
place when the bankrupt was insolvent, and within four months of his 
bankruptcy,, is null and void, under the provisions of section G7i of 
the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3450]), which provides that : 

"Ail levles, judgments, attachments, or Otber liens, obtained through légal 
proceedings against a pereon who Is insolvent, at any time within four months 
prior to the fliing of a pétition In banlvruptc.v against hlm, shall be deemed 
null and void in case he is adjudged a bankrupt." 

But the judgment of dispossçssion did not create a lien upon the 
bankrupt's estate. "A judgment or decree in enforcement of an other- 
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wise valid pre-existing lien is not the judgment denounced by the 
statute which is plainly confined to judgments creating liens. * * * 
Moreover, other provisions of the act render it unreasonable to impute 
the intention to annul ail judgments recovered within four months." 
Metcalf V. Barker, 187 U. S. 174, 23 Sup. Ct. 71 (47 L. Ed. 122). 
The proposition that every judgment for the issue of a warrant to diS' 
possess a tenant for the nonpayment of rent becomes null and void by 
the subséquent bankruptcy of the tenant within four months, upon 
proof that at the time the judgment was obtained the bankrupt was 
insolvent, is, in my opinion, entirely unwarranted by the provision of 
the act in question. Such a doctrine would render ail decrees for the 
foreclosure of mortgages or liens of any kind liable to be held null 
and void under similar circumstances. 

My conclusion is that this court has no jurisdiction of this case, and 
that, if it had jurisdiction, there should be a decree for the défendants 
upon the merits. 



In re ELLETSON CO. 
(District Court, N. D. West Virgiola, November 29, 1000.) 

1. Bankruptcy (§ 293*) — Plenàet Action— Jueisdiction—Deed of Tbust— 

Validity. 

Where a bank, clalmiDg security under a deed of trust executed more 
tban four months before the institution of bankruptcy proceedings, voU 
untarily submitted to the Jurisdiction of the bankruptcy court by pre- 
sentlng its clalm for adjudication, and the banlsrupt's estate was wholly 
In the possession of the court, the référée had jurisdiction to adjudicate 
the validity of the deed In a snmmary proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 293.*] ^ 

2. CouKTs (i 359*)^Fedebal Coubts— Uules of Décision. *" 

Whether a deed of trust Is valid or not is a local question, In the déter- 
mination of whlch the fédéral courts will foliow the décisions of the 
State court of last resort. 
lEd. Note. — For other cases, see Courts, Dec. Dlg. § 359.* 
Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. B. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank y. City of Memphls, 49 C. C. A. 408.] 

3. FltAUDULENT CONVETANCES (§ 9*)— INTENT TO HiNDER OE DELAT CREDITOES. 

Under the statute providing for the invalidity of mortgages and trust 
deeds intended to hlnder, delay, or defraud creditors, an intent to do ei- 
ther is sufflcient. 

[Eld, Note. — For other cases, see Fraudulent Conveyances, Cent. Dlg. |§ 
10-14 ; Dec. Dig. § 9.*] 

4. Feacdulent Conveyances (5§ 9, 271*) — Intent— Bxjkden or Peoof. 

An intent to hinder, delay, or defraud creditors is to be proven from 
the facts surrouuding the transaction, either from the appearance of the 
transfer attacked or from évidence aliunde. If from the latter, the bur- 
den of proof is on the plalntifC. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. §§ 
10-14, 798 ; Dec. Dig. §§ 9, 271.*] 

5. Fraudulent Conveyances (§ 138*) — Deed of Trust— Possession. 

Prior to Deeemler, 1904, E. eonducted a i)rinting and statlonery busi- 
ness with a paper aud printing stock amounting to .$4,000. In that month 

•For other cases see sume topic & i numbi^b in Dec. & Âm. BIgs. UOT lo date, & 'tep'r Indexes 
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he sold a one-half înterest to 0., who was eashler of clalmant's bnnk, 
for $12,000, of vvlaich C. paid $5,000, wliich he api)]ied to the discharge 
of E.'s Indebtedness to the bank. In Jamiary, 1905, a corporation was 
organlzed by E. and bis brother, and C. and his son, and the bookkeeper, 
each holding one share of stoeli, except E., to whom shares of the par 
value of $49,500 vvere issued for the business which was transferred to 
It, worth less than half that amount. C, desiring to withdraw from his 
contraet, it was resolved that the $12,000 return considération due from 
E. to C. should be the debt of the corporation and should be evidenced by 
flve notes secured by deeds of trust on ail the property of the corpora- 
tion. This sum was to reimburse C. for tbe $5,000 he had invested, 
$3,600 was to discharge an overdraft of the corporation to the bank, and 
the resldue was to be placed to the crédit of the corporation in the bank. 
Both C. and E. participated in sueh action. Whereupon notes payable at 
différent times were executed, secured by a deed of trust, providing that 
If the notes were not paid, or if taxes or rent on the plant were not paid, 
then, on "request or demand" of C, the trustée should sell ail the proi>- 
erty. The corporation was left In possession for nearly four years, uutll 
February 4, 1909, wlien it was adjndged bankrupt. The first two notes 
were paid, and $1,000 paid on the fifth. The third was protested for non- 
pa.ynient November 4, 1904. and the fourth on January 4, 1906. Eeld, 
that the deed was frauduient and could not be sustained as security for 
the bank's debt. 

[Ed. Note. — For other cases, see Frauduient Conveyances, Cent. Dig. §§ 
438-452; Dec. Dig. § Isa*] 

In the matter of the Elletson Company, bankrupts. From an order 
of the référée holding a deed of trust of certain of the bankrupt's 
property invalid in part, the trustée pétitions for review. Order re- 
versed. 

Prior to December, 1904, Will A. Elletson was conducting a business at Par- 
kersburg, West Virginia, under the name of the Elletson Printorium. The 
scope of this business was gênerai job printing, the manufacture and sale of 
record and like books, and tbe purchase and sale of stationery. At tbe time. 
In addition to the manufacturing machinery plant, he had a stock in store- 
room and in the paper, stock, and pripting department of about $4,000. His 
business was apparently successfûl,' although to an extent Indebted, and he 
was limited in means and ctedit. In this month of December, 1904, he sold 
a half înterest in this business to E. M. Carver, who was then, and still is, 
cashier of the Ritchie County Bank.' for $12.000. Of this sum Carver paid 
hlm $5.000, which he applied to the discharge of indebtedness of the busi- 
ness. In January, 1905, a corporation was chartercd by the state known as 
the Elletson-Carver Company. Its Incorporatôrs were Will A. Elletson, E. M. 
Carver, Edgar Carver, E. B. Elletson, and Bernadine F. Norton, each sub- 
scribing one share of the par value of '$100, with an authorized capital of 
.•550,000. E. B. Elletson was a brother of Will A. Elletson, Edgar Carver was 
il son of B. M. Carver, and Miss Norton was the bookkeeper of the Elletson 
Frintorium. Thèse flve became the directors of the corporation and were its 
'sole stockholders. Carver mariifestly became dissatisfied with his purchase 
of a half interest in the Printorium business, and, either before or shortly 
after the formation of the Elletson-Carver corporation, sold back such Inter- 
est to Will A. Elletson. On January 20, 1905, as shown by its record, this 
Elletson-Carver Company purcbased from Will A. Elletson the entire plant 
and stock of his Printorium, includlng its bills receivable, and in payment 
therefor authorized the issue to hlm of 495 shares of its stock, the full 
amount of its authorized capital excepting the five shares subscribed by the 
original incorporatôrs. 

From the date of the organization of the corporation up to February 15, 
1905, the anaount of stock and supplies was increased by purchases made to 
about $7,000, so that, on that date, the corporation had as assets $7,000 ot 

•For other cases see same topic & § numbek In Doc. & Am. Digs. 1907 to date, t Rep'r Indexe» 
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merchandise, the value of bills recelvable, transferred to It from the Prin'torl- 
Tim, its o\vii bills recelvable (the aniount of both which are not disclosed), and 
the manufacturing plant, which included Inks, type, and other consumable 
l)i'operty. On this 15th day of February, 1905, the stocliholders held a meet- 
ing, notice of which was walved by ail, and at which ail were présent. A res- 
olution was tben passed setting forth that the company was indebted to K. M. 
Carver in the sum of $12,000, and authorizing the ])resident of the company, 
Will A. Elletson, to exécute promissorj' notes therefor and secure the same 
by deed of trust upon ail the company's property, plant, funiiture, fixtures, 
and lease. The directors, who were the same individuals as the stockholders, 
immediately met and ratified the stockholders' action, and thereupon flve ne- 
gotiable notes were execnted by this company, by Will A. Elletson, its prési- 
dent, ail dated at Parkersbnrg, W. Va., on thls February 15, 1905, ail made 
payable at the Ritcliie County Bank to the order of Will A. ï^llelsou and in- 
dorsed by him. ïhe fîrst four were for $2,-500 each, the flfth for .$2.000. 
They were made payable on the Ist days of June, September, November, 
1905, and of January and March, 190C, respectively. To secure the payment 
of thèse notes to E. M. Carver, a deed of trust was executed on thi.s same day 
by the company, acting by its président, Elletson, whereby it conveyed to 
George H. Carver, trustée (a brother of B. M. Carver), "every and ail appli- 
ances, attachments, fumiture, fixtures and maehinery of ail kinds and char- 
acter, together with the attachments tliereof and every part of the equip- 
ment, fumlshings and fixtures used in and about the conducting of the busi- 
ness known as the Elletson-Carver Company, now In or upon the premises, 
together with ail the accounts then due the Elletson-Carver Company as as- 
signée of the Elletson Printorium, Will A. Elletson, proprietor, it being ail 
the property of every Icind. character and description, togetlier with the 
books, accounts, lease, furniture, fixtures and stock now ou hand of the 
said the Elletson-Carver Company." 

It Is stipulated in this trust deed that if the company should default in the 
payment of the notes or any one of them when due, should fail to pay the 
taxes or rent due, or fail to keep the property insured for at least $12,000, 
then, upon "request" or "demand" of E. M. Carver, the trustée should sell ail 
the property for cash. 

It is not controverted that, of this $12,000 so secured, $5,000 was to reim- 
burse E. M. Carver the sum he had paid Elletson upon his purchase of a half 
Interest In his Printorium, $3,600 was to discharge an overdraft which the 
Elletson-Carver Company had been permitted to make in the Ritchie County 
Bank, and the resldue was to be placed to the crédit of the company in this 
bank. At the time this trust was authorized and executed, Will A. Elletson 
was président, E. M. Carver, vice président, and Edgar Carver, secretary and 
treasurer, of the company, and ail three participated in thèse transactions 
both as stockholders and directors. At the same meeting of the directors a 
resolution was adopted setting forth that Edgar Carver, the secretary and 
treasurer, would be absent for a time, and that therefore, until the next meet- 
ing, Elletson, président, should be empowered to carry on the business of the 
company with power to exécute and indorse promtesory notes, sign checks, 
drafts, and vouchers for the payment of any and ail indebtedness of the com- 
pany. 

Of the flve notes, it appears that the first two were paid in fuU and $1,000 
was paid upon the fifth and last one. The third one was protested for non- 
payment November 1, 1905, the fourth one on .Tanuary 2, 1906, and as to the 
flfth one, with the crédit of $1,000 indorsed thereon, protest was walved by 
Elletson, the indorser. 

In this condition of things, from the date of this trust deed, February 15, 
1905, up to the 4th of February, 1909, nearly four years, tliis corporation, 
which by resolution under the West Virginia statute changed its name to the 
Elletson Company, under the management and controi of Will A. Elletson, its 
président, remained in full and undisturbed possession of al] the property 
conveyed by the trust and proceeded to carry on its business of manufactur- 
ing blank and record books, of job printing, and selling statlonery. To this 
end it sold, without let or hindranee from Carver or any one else, the con- 
sumable stock on hand included in the trust and purchased and sold some 
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$29i000 of new stock of Uke nature, except about $1,500 worth of It on hand. 
A flre occurred duriug thls perlod that damaged near $1,300 of the machlnery 
in the manufactiirlng plant, a total of $2,000 Insurance money was coUected 
and used, and some $3,000 worth of new machlnery was Installed. On Feb- 
ruary 4, 1909, thls Company was adjudged bankrupt. E. L. McFarland was 
appolnted trustée. He bas listed the assets to be something over $22,000, and 
the llabilities over $34,000. 

Before the référée to whom the matter was referred, the Ritehie County 
Bank has appeared and flled proof of clalm for $9,960.37, $3,500 of which Is 
not In controversy hère, the remalning $6,400 based upon the three unpald 
notes secured to Carver by the trust deed and whlch the bank clalms to be 
the owuer of. To the clalm of the bank that thls sum is a secured clalm by 
reason of the trust deed and flrst payable out of the assets of the company, 
the trustée has filed before the référée a protest, and the bank, B. M. Carver, 
and G. H. Carver, trustée, hâve filed replicatlons thereto. 

ïhe référée has held the deed of trust to be valld as to ail the property con- 
veyed thereln except the stock of goods in the stationery and blnding depart- 
ments. To thls ruUng the trustée has excepted, and, at his instance, the 
question has been certifled for revlew. 

Smith D. Turner, Reese Blizzard, John Marshall, and Merrick & 
Smith, for trustée and unsecured creditors. 

Dorr Caste and Robinson & Prunty, for Carver and Ritehie County 
Bank. 

DAYTON, District Judge (after stating the facts as above). Is the 
deed of trust of February 15, 1905, void as a security for the bank's 
debt by reason of its disclosing on its face an intention and purpose 
to hinder, delay, and defraud creditors of the bankrupt company, or 
by reason of such intention being shown by évidence aliunde? This 
deed having been executed more than four months prior to ftie institu- 
tion of bankruptcy proceedings, under older décisions some doubt might 
hâve arisen as to the right of the référée to pass upon and adjudicate 
the matter in this summary proceeding instead of requiring the insti- 
tution of a plenary suit for the purpose. The bank, however, having 
voluntarily submitted to the jurisdiction by presenting its claim for 
adjudication, and the estate of the bankrupt being wholly in the pos- 
session of the court, there can no longer be doubt of the jurisdiction 
as thus taken by the référée under the rulings of such cases as White 
v. Schloerb, 178 U. S. 543, 20 Sup. Ct. 1007, 44 L. Ed. 1183, and 
Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 I.. Ed. 1157. 

The Suprême Court .has also determined that the question of whether 
such a deed of trust is valid or not is a local one and must be governed 
by the state court décisions which the fédéral courts will follow. 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L,. Ed. 
577; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 h. Ed. 
956. 

Turning to the West Virginia cases, we fînd that the Suprême Court 
of Appeals of the state, so recently as March last, has reviewed the 
question hère involved in the case of Gilbert v. Peppers, 65 W. Va. 
355, 64 S. E. 361. The facts there were, substantially, that Darkey 
sold his stock of goods to Peppers, took a deed of trust from him to 
secure 36 purchase-money notes payable one each month thereafter, 
allowed him to take charge of the goods, sell a part thereof, incur 
indebtedness, then had the trustée take charge of the store and adver- 
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tise the same for sale. At the instance of creditors, a receiver was 
appointed, who sold the goods, keeping separate account of the pro- 
ceeds arising from the sale of those originally sold by Darkey to Pep- 
pers and those arising from the sale of new stock since purchased by 
Peppers. This deed of trust was assailed as being fraudulent and void 
per se. It was so held by the court below. The Suprême Court of 
Appeals, reviewing this ruling and affirming it, points out that, under 
the West Virginia statute, ail deeds of trust on stocks of mercantile 
goods, allowing the debtor to remain in possession, sell, and dispose of 
the same, until recently, had been held to be fraudulent and void per 
se (citing Shattuck v. Knight, 25 W. Va. 590; Klee v. Reitzenberger, 
23 W. Va. 749 ; Livesay's Ex'r v. Beard, 22 W. Va. 585 ; Claflin v. 
Foley, 22 W. Va. 434; Garden v. Bodwing's Adm'x, 9 W. Va. 121; 
Kuhn V. Mack, 4 W. Va. 186) ; that this ruling is sustained by the 
décisions in the states of Alabama, Colorado, Connecticut, Delaware, 
District of Columbia, Florida, Idaho, Illinois, Kansas, Massachusetts, 
Miimesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, Ohio, Oklahoma, South Carolina, Tennessee, Texas, Vir- 
ginia, and Wisconsin ; that in Arkansas, New Jersey, North Carolina, 
South Dakota, and Vermont such trusts are held to be presumptively, 
not conclusively, fraudulent, while in Kentucky, Maine, Michigan, 
North Dakota, and Rhode Island there is no presumption either way, 
the question being submitted to the détermination of a jury as a ques- 
tion of fact; that such mortgages are in California prohibited by stat- 
ute, in Georgia legalized, while the statute of lowa is peculiar and 
exceptional. This court then points out that after enforcing its rule 
for many years, by the cases of Conaway v. Stealey, 44 W. Va. 163, 
28 S. E. 793, Horner-Gaylord Co. v. Fawcett, 50 W. Va. 487, 40 S. E. 
564, 57 L. R. A. 869, and Bartles & Dillon v. Dodd, 56 W. Va. 383, 
49 S. E. 414, an exception was established by it in favor of a purchase- 
money debt secured upon the property purchased, where there were 
no existing creditors who could be prejudiced, or against whom fraud 
could hâve been directed, and where the deed of trust was recorded 
and notice thereof was thereby given subséquent creditors. This case 
then, after full discussion and review of thèse cases, expressly disa- 
vows the soundness of this exception and in terms overrules the cases 
of Conaway v. Stealey and Horner-Gaylord Co. v. Fawcett. In re- 
gard to the case of Bartles & Dillon v. Dodd, the court says, it "may 
possibly be sustained on principle, as the property, except a small por- 
tion thereof, was not consumable in its use, nor perishable, nor intend- 
ed to be sold." 

Notwithstanding I might disagree with the reasoning of this case, 
I would, as hereinbefore indicated, be compelled to follow it. It is 
the last enunciation of the Suprême Court of Appeals of the state con- 
struing a local contract and a local statute. But I do not disagree; 
on the contrary, I am in full accord in judgment with it. As wel! said 
by Judge Poffenbarger : 

"A falllng merchant, or a solvent one havlng a store In a bad place, would 
be required to do uo more, in order to profit at the expense of wholesale deal- 
ers, than make a pretended sale to an irresponslWe party on crédit, at any 
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priée they may see fit to adopt, and take such a deed of trust on the stock 
* • • and let the store continue to operate under it as long as the pretended 
purchaser can obtaln crédit." 

The illegality of such conveyances under our statute does not turn 
upon the validity of the debt secured, but upon the intent of the grantor 
thereby to hinder, delay, and defraud other creditors either existing or 
subséquent. The intent may not be to actually cheat and defraud; it 
is enough if it be to hinder and delay. A debtor may honestly beheve 
that by making such conveyance of personal property he will be able 
to continue in business and in time work out of it a profit sufficient 
to pay ail debts existing and that may be incurred in accomplishing this 
purpose. The favored creditor, to be so secured, may share in this 
view and be willing to sell his property on long time thus secured, in 
order to allow the experiment to be tried. But it is not sound morality 
or good law to allow thèse two to détermine the rights of others, or to 
hinder or delay those others in the enforcement of their rights. 

The statute is in the disjunctive; therefore either intent is suiïî- 
cient. This intent is to be proven from the facts surrounding the 
transaction. Thèse facts may appear upon the face of the deed or 
from évidence aliunde. If they appear aliunde, the obligation is upon 
the plaintiff to prove them. Thèse propositions are clearly sustained 
by a long line of West Virginia décisions, among which are : Edgell 
V. Smith, 50 W. Va. 349, 356, 40 S. E. 403 ; Goshorn's Ex'r v. Snod- 
grass, 17 W. Val 717; Landeman v. Wilson, 29 W. Va. 702, 720, 2 
S. E. 203; Knight v. Nease, 53 W. Va. 51, 44 S. E. 414; Butler v. 
Thompson, 45 W. Va. 660, 31 S. E. 960, 73 Am. St. Rep. 838; Hutch- 
inson V. Boltz, 35 W. Va. 754, 14 S. E. 267. 

In the case before us, the deed' of trust is assailed as being both 
fraudulent on its face and in fact. It is not necessary to consider thèse 
two charges separately. There is no différence in efïect between the 
two. Rather let us consider the conditions, as a whole, existing at 
the time this trust deed was execûted. Elletson owned the business 
personally. He was to some extent indebted. He induced Carver to 
buy a half interèst at $12,000 and pay down $5,000. Carver soon 
became d'ssatisfied and refused to pay the balance of $7,000. He 
wanted to rue the contract, get out of the payment of the $7,000, and 
secure repayment to him of the $5,000. Elletson had paid out the 
$5,000 on his debts, and therefo're could not repay it to Carver ; be- 
sides the $7,000 was absolutely necessary to the continuing of the busir. 
ness because Elletson, upon the strength of Carver's agreement to pay 
it, had bought additional stock and overdrawn some $3,600 in the 
Ritchie Cou'nty Bank, of which Carver was cashier, and which over- 
draft Carver had permitted to be made. What was the problem to be 
solved by thèse men under thèse conditions ? 

Is it not çlear that, on Carver's part, it was to get a rescission of his 
contract of purchase, a repayment of his $5,000, and of the overdraft 
in his bank? Is it not aiso clear that, on Elletson's part, it was to be 
able to continué the business without litigatipn and secure the addi- 
tionai capital iiecessary to do this? What was more natural than 
that Carver, seeing his absolute inability to secure in cash the $5,000, 
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to himself and the $3,600 to his bank, should think of thie next best 
thing, that of "securing" himself somehow? What more natural than 
that Elletson should be glad and quick to accède to any proposition 
that would enable him to continue the business without embarrass- 
ment and obtain the needed additional capital? Do not the facts inevi- 
tably point to thèse purposes — to secure Carver, to enable Elletson to 
continue the business? Elletson bought Carver's half interest back. 
They formed a close "family" corporation of just five, the lowest num- 
ber the law allowed, Elletson and his brother, Carver and his son, the 
bookkeeper of Elletson, becoming the sole stockholders, each holding 
one share. Elletson then sells the business to the corporation for 495 
shares of capital stock, par value of $49,500, more than double what 
the property was likely worth, for he had sold to Carver and just 
bought back a half interest therein for $12,000. Then the five stock- 
holders, as such and as directors, hold a meeting and résolve that the 
$12,000 due from Elletson to Carver is the debt of the corporation 
and shall be secured by the exécution of five negotiable notes, and this 
deed of trust. Carver and Elletson participated in this action of stock- 
holders and directors, in which they were both so deeply interested — 
a fact in itself rendering the deed of trust executed in accord there- 
with liable to be viewed with suspicion and jealousy, as held in Hope 
V. Sait Co., 25 W. Va. 789, and Sweeny v. Sugar Refining Co., 30 W. 
Va. 443, 4 S. E. 431, 8 Am. St. Rep. 88. The deed of trust is drawn 
in minute détail setting forth hundreds of articles of personal property, 
very many of perishable and consumable character, and including ail 
books, accounts, bills receivable, and the lease for the building. So 
far it might hâve been légal, if it had required the trustée therein to 
take possession of the goods and sell them to pay the debt. Such, how- 
ever, was not the purpose. The company was to remain in possession 
until default was made in the payment of the notes, or some one of 
them, when due, and then the trustée was to take and sell only at the 
request of Carver. The directors resolved, Carver participating, that 
in the meanwhile Elletson should conduct the business, incur liabili- 
ties, and discharge them. 

Was not the purpose to thus withdraw this property from being 
liable to any other créditer of the company, keep it together for an in- 
definite period as a security for Carver's debt, and yet let Elletson un- 
der the company's name use it, sell it, wear it out, exchange it, upon 
condition that the profit of the business derived from such use, sale, 
wear, and exchange of it should go to the liquidation of Carver's debt? 
A single undisputed fact, it seems to me, proves this beyond ail con- 
troversy. The notes became due on the first days of June, September, 
November, January, and March following. While the first two seem 
to hâve been paid, the third one, becoming due in November, was not 
paid. It was apparently then in the custody of the bank, for it caused 
it to be protested. Carver was cashier of the bank ail this time. He 
was also vice président of the Elletson corporation ail this time. He 
knew the condition of the company, the perishable character of the 
property covered by this trust, yet for the whole period from Novem- 
ber, 1905, to February 4, 1909, when the company became bankrupt, 
174 F.— 55 
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three y€^rs,and three months, no request came from either Carver or 
the bank ;to enforce this trust! And again in January, 1906, when 
the fourth note became due, default was made, protest was had, and 
no taking possession or sale was required. The conclusion is inévitable 
that this trust was not to be enforced as long as it could hold to- 
gether the property and shield ;the business from attack by other 
creditors. That the bank and Carver fully understood and participated 
in this purpose is established by this delay and the connection and as- 
sociation the one with the othen 

But, finally, it is insisted that this case comes within the ruling in Bar- 
tles & Dillon v. Dodd, supra, which Judge Pofifenbarger, in Gilbert v. 
Peppers, says might "possibly" bè sustained on principle because so 
small part of the property involved was consumable in its use or perish- 
able or intended to be sold. I do not think this position can be main- 
tained hère, for three reasons : First. Because I do not think the décision 
in Bartles & Dillon v. Dodd can possibly be maintained in principle for 
the reason stated. On the contrary, I think it in direct conflict with 
the true principles established by very many older cases (such as Shat- 
tuck V. Knight, 35 W. Va. 590, 600 ; Landeman v. Wilson, 29 W. Va. 
702, 3 S. E. 203; Livesay's Ex'r v. Beard, 22 W. Va. 585; Claflin 
V. Foley, 22 W. Va. 434, 441; Gardner v. Johnston, 9 W.Va. 403) 
to which the ruling in Gilbert v. Peppers directly takes us back, as 
also with those directly established by this Gilbert Case itself. Second. 
If this be not so, and the Bartles Case can be distinguished and upheld, 
in my judgment it is not applicable hère where no small portion of 
the property conveyed was consumable in its use, perishable, or in- 
tended to be sold, but \^here, on the contrary, near $7,000 worth of the 
property so conveyed was of this character. Thiîd. In the Bartles 
Case the trust deed was only assailed as being fraudulent on its face. 
Hère the trust deed is not only assailed for this reason, but also be- 
cause it is fraudulent in fact, and, as I hâve indicated, I think the facts 
disclosed clearly show it to be so, made as it was to hinder and delay 
creditors from interfering with this property while the company car- 
ried on business with it for years. 

The décision of the référée must be reversed, and the trust deed, as 
a security for the bank's debt, must be held wholly null and void. 
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In re KYTE. 

(District Court, M. D. Pennsylvanla. Deccmber 24, 1909.) 

No. 1,035, In Bankruptcy, 

1. Bankeuptct (§ 408*) — Discharge— Objections— Fratjdulent Oonceai,- 

UENT OF PKOPEBTT. 

Where a»banknipt's trustée had possession of hls check stubs, and It 
appear»d that tbe bankrupt, after having had hls book made up at the 
bank, flrst turned over the checks to the receiver, and, after making up 
hls schedules, delivered them to the trustee's son, which placed them at 
the command of credltors, he was not guilty of fraudaient concealment 
of property, consisting of the withholdlng of hls bank checks. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 408.*] 

2. Bankbuptct (§ 408*) — Dischaege — Objections — Concealment of Pbop- 

EBTY. 

Where a bankrupt received $110 for goods sold after bankruptcy pro- 
ceedings had been Instltuted, but he did not know of the proceedlngs at 
the time, and he entered the sale on hls cashbook, he was not guilty of 
fraudulent concealment of the proceeds thereof, though the money could 
not be traced thereafter. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 

8. Bankbuptct <§ 408*)— Dischabge— Fbatidulent Omission of Assets fbom 
Schedules— Advice of Counsel— Insueance Polict. 
Where a bankrupt had borrowed the full surrender value on his Ufe 
Insurance and had been advlsed by counsel that It was not necessary to 
mention the policies In hls schedules, whereupon he gave them to hls 
wife, he was not guilty of fraudulent concealment of assets on the theory 
that the policies were of no value, though they should bave been sched- 
uled ; the charge of fraud belng rebutted by the advice of counsel. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 
In re Remmers (C. C. A.) 173 Fed. 484, 23 Am. Bankr. Rep. 78. The ad- 
vice of counsel eannot be relied on as an excuse for faillng to schedule 
assets, unless there bas been a full disclosure of the faets by the bankrupt 
at the tIme. 

4. Bankbuptct (§ 407*) — Dischaege — Objections — Falsb Statement fob 

commebcial credit. 

Where a bankrupt began business In Aprll, 1906, and was put Into 
bankruptcy In September, 1907, and on October 2, 1906, made a false 
statement to a commercial agency in order to prevent "unfavorable re- 
ports" belng given ont concerning him, and later attempted to correct 
8uch statement by another, whlch was also false, and he referred to the 
same and was granted crédit on the basis thereof, he was guilty of will- 
fully making a false statement for crédit, which was sufficlent to deprive 
him of the rlght to discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

5. Bankbuptct (§ 407*)— Cbedit Statements. 

A financlal statement, made by a bankrupt for crédit, to a commercial 
agency, Is a continulng représentation for a reasonable time that the facts 
stated thereln are true. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

6. Bankbuptct (§ 407*) — Geounds fob Refusal of Dischabge— "False" 

Repeesentations in Obtaininq Cbedit. 

In order to be "false" so as to bar a discharge, the représentations 

made by a bankrupt to obtaln crédit must bave been willfully or inten- 

tionally mlsleading. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.» 
For other définitions, see Words and Phrases, vol. 3, pp. 2G54, 2655.] 

•For otber caseï see «ame topic £ i kumbgb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexa» 
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In Banlîruptcy." In the matter of Frank H. Kyte, Çanlcrupt. On 
exception to the report of référée sustaining objections to the bank- 
rupt's discharge. Affirmed. 

See, also, 158 Fed. 121 ; 164 Fed. 302. 

James L. Lenahan and W. I. Hibbs, for bankrupt, 

F. C. Mosier, for creditors. 

W. N. Reynolds, Jr., for the trustée. , 

ARCHBALD, District Judge. The bankrupt's discharge îs oppose3 
because of alleged fraudulent concealment and transfer of property, 
as well as the making of a f aise statement of his financial condition for 
the purpose of obtaining commercial crédit. Particular instances are 
specified in the objections, a part of which only are sustained by the 
référée, but enough, in his judgment, to call for the refusai of a dis- 
charge, and the question is as to the correctness of his conclusions. 

There is nothing in the alleged withholding by the bankrupt of his 
bank checks, which has any approaçh to a fraudulent concealment of 
property. Not only did the trustée hâve possession of the stubs, which 
does away with the possibility of concealing what they were given 
for, but the évidence further shows that, after having his book made 
up at the bank, the bankrupt first turned over the checks to the re- 
ceiver, and having got them again, when he made up his schedules, 
delivered them, after he was through, to the trustee's son, which fully 
disposed of them, so far as he was concerned, and put them at the 
command of creditors. 

So, also, as to the $110 received from File, to whom he had sold 
quite a lot of goods after bankruptcy proceedings had been instituted, 
the évidence is that he did not know of the proceedings at the time, 
and, although the price at which hè disposed of them and the circum- 
stances attending it are calculated to excite suspicion, the only charge 
hère is that he did not account for the money received, and so was 
guilty of concealing it, and this is sufficiently met by the fact that he 
entered the sale on his cashbook, which may be accepted as dispelling 
the idea that he had any intention of covering up the transaction, even 
though we may not be able to trace the money after that. 

With regard to the life Insurance policies, which were omitted from 
the schedules, it is explained that they were pledged to the companies 
for loans to their fuU surrender value, and that the bankrupt was ad- 
vised by counsel that it was not necessary to mention them in view of 
that, the gift of them by the bankrupt to his wife, under the circum- 
stances, also parting with nothing of value. Unquestionably thèse 
policies ought to hâve been scheduled ; and the failure to do so, ac- 
companied by the gift of them to the bankrupt's wife, naturally 
aroused suspicion, if it did not indeed go further than that. But the 
advice of counsel rebuts the charge of fraud in omitting them from 
the schedules. In re Alleman (D. C.) 20 Am. Bankr. Rep. 745, 163 
Fed. 693. And that for the présent is ail that we are concerned with. 
There are other objections, however, to the bankrupt's discharge of a 
more serious character, which are not so easily disposed of. 

The bankrupt in April, 1906, began business under the name of the 
Pittston Mercantile Company, and was put into bankruptcy in Sep- 
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tember, 1907, a year and a half later. On October 3, 1906, he made 

the following unsolicited statement in writing to the R. G. Dun & Co. 

Mercantile Agency. 

"Pittston, Pa., Oct. 2, 1906. 

Dun Agency, WilUes-Barre, Pa.— Dear Sir: We are occasionally informed 
of the unfavorable reports received from you in référence to us, and accord- 
ingly think it wise for us to make you a statement, as things hâve changed 
Romewhat since the writer went in business. The writer would state as fol- 
lows: 

I am the owner of real estate in W. Pittston, valued at 30OO. 

I own one half the Bridge property W. " " " 7000. 

" " eight shares in Union Saving Trust Co., this city. . .value, 1200. 

" " stock In People's Bank of Brie, Pa " 2250. 

" " bonds" Kewanee Tel. Co., Kewanee, 111 " 2000. 

" " stock " " " " " " " 1000. 

Mortgage against property in Dorranceton " 2500. 

8000 shares in Umpqua Coal Co., Umpqua, Oregon " 4000. 

Own real estate on Broad St., this city " OOOO. 

Hâve a stock of Builders harâvifare " 3000. 

"I hâve mortgaged niy own property for $2,000. thus risking my own money 
and Increaslng my business capital. I also hâve a mortgage of $3,000 on 
Broad St. property, and hâve a cash capital of $7,000. We hâve started to 
erect a building on Broad St. property, In order to hâve more suitable quar- 
ters for our increaslng business. We started in business about the flrst ot 
April, and hâve turned a business of over $14,000 since that date. 

"Tours truly, [Slgned] Pittston Mercantile Company, 

"F. H. Kyte, Treas." 

This statement in several particulars was untrue and misleading, 
and must hâve been known by the bankrupt to hâve been so. Eight 
thousand shares of Umpqua Coal Company stock, for instance, which 
is put in at $4,000, was purchased at from six to eight cents a share, 
making not to exceed $320, and a few months later, in March, 1907, 
without any suggestion that it had depreciated in the meantime, or 
that anything had occurred to change his estimate of it, he gave the 
stock to his wif e ; his explanation being that it was of no value. 

The same is true with regard to the Kewanee Téléphone stock, val- 
ued at $1,000, which was obtained by the bankrupt as a bonus, at the 
time of taking $2,000 of bonds of the company, and was also turned 
over as a gift to his wife in April or May, 1907, about the same time 
as the coal stock. There is no direct évidence as to the value of the 
stock, but the probabilities against it are so great as to warrant the 
inference that it had none; this indeed being the only thing to justify 
the transfer to his wife, which was without considération, and while 
involved in commercial obligations. 

The bonds of the Kewanee Téléphone Company, to which the stock 
was a bonus, put in at $2,000, were no doubt worth that; but they 
were held at the time by the First National Bank of Pittston, as col- 
latéral security for a loan of $2,-300, and were thus pledged to their 
full value, which the bankrupt was bound to disclose, in order to con- 
vey a correct idea of his financial condition. 

The mortgage against the property in Dorranceton, which is listed 
at $2,500, is also given a misleading value, if indeed it is entitled to 
any place at ail in the statement. This was a second mortgage, sub- 
ject to a first mortgage of $3,000, it being a question whether the prop- 
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erty was good for the aggregate, and was executed by Walter H. Kyte, 
a son, to his father, the bankrupt, to secure him for the loan of certain 
stock held by the bankrupt as collatéral security to the note of one C. 
M. Hileman for $3,000. The son, as it seems, was allowed to take this 
collatéral and obtain a loan on it, and gave his father a mortgage to 
protect him. The Hileman note, to which the stock so borrowed and 
used was collatéral, was, of course, an asset, if owned by the bankrupt, 
although it turned up in the end, in the hands of his wife, like so much 
of his other property ; and it was good for its face, if the maker was 
solvent and the collatéral available. But only by the extremest courte- 
sy, under the involved conditions with regard to it, could the mortgage 
in question .be. similarly accepted. If the stock turned over by the 
bankrupt to his son was not forthcoming when required, the mortgage 
could be enforced; and, subject to the first mortgage, the property 
could be made to respond for it; the Hileman note in the meantime 
being uncollectible until the collatéral had been accounted for. It may 
be that a solution could be worked eut in this way, by which the bank- 
rupt would get out of Hileman the $3,000 called for by his note, al- 
though if the collatéral went to pay the son's loan, and happened to be 
of any considérable value above that, the bankrupt, instead of getting 
anything from Hileman, might be liable to him for the différence. 
If Mrs. Kyte is to be believed, however, the Hileman note was given to 
her in May, 1906, "as a free will offering," and, if so, it was not owned 
by the bankrupt in October when he made his statement, and there 
would be nothing therefore coming to him out of the transaction. He 
still claimed it on May 17, 1906, in his letter to the Stewart Iron 
Works ; but it was ultimately paid to his wife, after his bankruptcy, 
and she is therefore probably correct with regard to it. At ail events, 
the mortgage which was put in at $2,500 in the statement, being at best 
a mère indemnity of the bankrupt against loss by reason of the loan of 
the collatéral which he had parted with, had no place among his avail- 
able assets. 

The statement, as made, is thus shown to hâve been untrue, and the 
purpose of it being to secure commercial crédit, if it was intentionally 
so, and property was in fact obtained on the strength of it, a case is 
made out within the terms of the statute, and the bankrupt cannot ex- 
pecf a discharge in the face of it. It is of no conséquence, in this con- 
nection, that the statement was made to Dun & Co. and not to a cred- 
itor. The object of the bankrupt was to secure a favorable rating in 
the reports of the commercial agency, and in that way to reach its 
subscribers and customers. This he very well understood and acted 
upon, as is shown by his letters to varions parties. And in so doing 
it was the same in fact, as in légal efïect, as if he had made the state- 
ment direct to the parties who relied on it. Tindle v. Birkett, 171 N. 
Y. 520, 64 N. E. 210, 89 Am. St. Rep. 822 ; Irish American Bank 
V. Ludlum, 49 Minn. 344, 51 N. W. 1046 ; Ralph v. F.onDersmith, 10 
Pa. Super. Ct. 481 ; In re Carton & Co. (D. C.) 17 Am. Bankr. Rep. 
343, 148 Fed. 63. He sent it in to Dun & Co., as the opening sen- 
tence shows, to obviate unfavorable reports with regard to his finan- 
cial standing, which had previously emanated from this agency, and 
thus took upon himself the conséquences. 
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On January 31, 1907, the bankrupt ordered a bill of goods, amount- 
ing to $301.40, of J. Wiss Sons & Co., of Newark, N. J. Thèse par- 
ties seem to hâve had some doubts about fiUing the order, and on 
March 15 the bankrupt sent a second letter, urging that the goods 
should be forwarded. In the meantime Wiss & Co. had requested the 
Dun Agency to report on the bankrupt, and a copy of the statement 
which he had made was accordingly forwarded to them, accompanied, 
however, by the suggestion that some of the values were high, and that 
$18,000 was probably a fair estimate of his net worth, instead of $37,- 
000, as he himself figured it. And on the strength of this the goods 
were sent. It is very Hkely that thèse were not the only ones which 
were got in this way. But it is certain that they were. And a case is 
thus made out of property obtained on the strength of a false state- 
ment, within the meaning of the statute, provided, of course, that it 
was intentionally so. It is true that the estimâtes of the bankrupt were 
revised and eut down by Dun & Co., and considerably more eliminated 
than bas hère been shown necessary. But there are no means of identi- 
fying the items as to which this réduction was made, and it is noue the 
less true, without regard to it, that the goods in question were ob- 
tained by the bankrupt on the crédit secured by the exaggerated esti- 
mate of his assets, which was not only copied in the Dun & Co. report, 
but, however modified, necessarily entered into it and affected it. 
Neither is it requisite, in order to make out the false pretense charged, 
that the bankrupt's statement should hâve been the sole inducing 
cause in obtaining the goods. 19 Cyc. 407. Nor does it matter that an 
independent investigation to a certain extent was made with regard to 
it. People v. Luttermoser, 133 Mich. 562, 81 N. W. 565. It is enough 
if the représentations of the bankrupt had a materîal influence in se- 
curing goods, and that the creditors in question would not hâve made 
the sale except for them. 

To bar a discharge, however, a crédit statement must not only be 
untrue, but it must be false. Section 14b (3) (Act July 1, 1898, c. 541, 
30 Stat. 550 [U. S. Comp. St. 1901, p. 3437], as amended by Act Feb. 
6, 1903, c. 487, ■§ 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 
1310]). And that means that it must be wilîfully or intentionally 
misleading. The bankrupt, in other words, must hâve knowingly 
misrepresented his condition. Gilpin v. National Bank, 21 Am. Bankr. 
Rep. 429, 165 Fed. 607, 91 C. C. A. 445, 20 h. R. A. (N. S.) 1023. 
He must not simply bave been self-deceived or mistaken. To re- 
but any such charge in the présent instance, évidence bas been given 
that the bankrupt on October 12, 1906, 10 days after making his first 
statement, sent in another to Dun & Co., in which, in correction of the 
other, he claimed, as available assets, book accounts of $4,000, and 
cash on hand $1,050; and at the same time specified further indebted- 
ness of $10,500, to wit, $4,500 of bank paper, and $6,000 of judgment 
notes, not recorded. He also stated that the estimate put on the télé- 
phone stock should merely be taken as its par value, and that the 
Dorranceton mortgage was a collatéral one. If anything was wanting 
to prove the misleading character of the former statement, it is to be 
found in this one. While $5,050 of alleged assets ($4,000 of which, 
it is to be noted, are book accounts, always uncertain) may bave been 
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added on the one side, $10,500 of indebtedness, not in any way pre- 
viously suggested, appears on the other, making the net resuit over 
$5,000 to the disadvantage of the bankrupt ; while the Kewanee Télé- 
phone stock put in at a $1,000, and the Dorranceton mortgage at $3,- 
500, are practically discredited, thus still further reducing the value 
of his property. Thèse corrections the bankrupt claims to hâve sent by 
mail to F. H. Stevens, who had charge of the local office of Dun & 
Co. at Wilkes-Barre, Pa., a few miles from where the bankrupt was 
in business, and he seeks to vouch for this by producing an alleged 
carbon copy, which his son testifies he made at the time of typewriting 
the original. According to Mr. Stevens, however, this paper was 
never received ; and, if it had been, it undoubtedly would hâve been 
entered upon his records. The letter also speaks of a conversation had 
with Mr. Stevens, a few days before, which it was intended to con- 
firm, of which Mr. Stevens bas no recollection. Taken altogether, the 
story of the bankrupt with regard to the corrected statement is far 
from convincing. Assuming, however, that it is true, and that the 
statement was in fact sent, it only partly relieved the situation. There 
was no correction in it, for instance, of the misrepresentation as to the 
value of the Umpqua Coal Company stock, or the Kewanee Téléphone 
Company bonds ; nor was there any explanation as to the real condi- 
tion of the Dorranceton mortgage. The statement, in other words, 
while not so bad as before, is nearly so. At the same time, if actually 
and in fairness made, it would go a good ways to dispel the idea of a 
fraudulent purpose in the original. Unfortunately, however, for the 
bankrupt, there are other things which dissipate the efïect of it. The 
statement to Dun & Co., both in its original as well as its corrected 
form, was a continuing one. In re Terens (D. C.) 173 Fed. 938. And, 
unless recalled, was entitled, for a reasonable time at least, to be taken 
and relied on. The bankrupt understood this, and on January 19, 1907, 
in an interview with a représentative of Dun & Co., he stated that there 
was no change in his affairs, except that he was starting a wholesale 
plumbing business in connection with his other lines, and had already 
put a stock of several thousand dollars in the building which he was 
erecting, which would be completed shortly. As late as February 31, 
also, while the Wiss & Co. order was still pending, in a letter to Kel- 
logg & Miller, of Amsterdam, N. Y., to whom he also had sent an or- 
der, he referred to his rating with Dun and Bradstreet, as a basis for 
the crédit which he asked. 

Now, it is just about this time, notwithstanding his outstanding 
statement, that he began to turn over to his wife property, some of 
which at least figures in it. In March, 1907, for instance, the Umpqua 
Coal Company stock, which was put in at $4,000, was so disposed of. 
The transfer on the books of the company was not made until Sep- 
tember, 1908, a year and a half later ; but the testimony is that it was 
given to her at the time mentioned. So on May 6, 1907, the Kewanee 
Téléphone stock was similarly turned over to her ; both of thèse trans- 
actions being without considération. The explanation of the bankrupt, 
the same as with regard to his life Insurance policies, which went the 
same way, is that the securities were worthless. But that is not the 
way they were listed in his statement. And if they were, what is to 
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be said of the fact that, at the time they were being so disposée! of by 
the bankrupt to his wife upon that basis, they were being held out, 
and he was getting crédit for them, as worth thousands of dollars, 
which they were not ? 

Contrasting the one position with the other, it is difficult to resist 
the conclusion that, in representing thèse stocks as of large value for 
the purpose of obtaining goods from prospective creditors, as he did, 
and in subsequently niaking a gift of them to his wife as having none, 
he adapted himself in each instance to the necessities of the occasion, 
in reckless disregard of the conséquences, to an extent which may well 
be characterized as fraudulent. Nor, in any event, can he escape the 
fact that, at the time he was asking and obtaining crédit on mer- 
chandise account from various parties, on the strength of his state- 
ment, he had withdravvn and given to his wife securities of the as- 
serted value of $5,000, and that to allow the statement to go uncor- 
rected in the face of this was equally culpable. It matters little, there- 
ïore, which alternative is taken. Either the securities were not, as now 
testified, of the value given them, making the discrepancies in the 
statement so wide of the mark as to warrant the belief that it was 
knowingly and intentionally misleading; or, if they were of the value 
assigned to them, the transfer by the bankrupt to his wife, without 
considération, was not only itself a fraud, but it made the statement 
without a corresponding correction absolutely untrue, as he could not 
but know, and therefore must be held to hâve acquiesced in. 

The référée further found that the transfer of the insurance policies 
by the bankrupt to his wife in July, after he had become so involved 
that he had to ask an extension from his creditors, was also fraudulent, 
which would itself be effective to bar a discharge ; his bankruptcy 
having occurred within four months afterwards. But, without stop- 
ping over that, there is enough in what bas been already discussed 
to produce the same resuit, and it may be allowed to rest there. 

The objections, to the extent indicated, are therefore overruled, and 
the report of the référée confirmed, and a discharge will be refused in 
conséquence. 



PHILLIPS V. AVESTERN TERRA COÏTA CO. 
(Circuit Court, D. Kansas, First Division. December 22, 1009.) 

1. Rbmoval of CAUSf;s (§ 95*) — Filikg Pétition and Rond — Effect. 

On the flling of a proper pétition aud l)oncl for the removal of a cause 
to tlie fédéral court, the .l'urisdiction of the state court ceases, exceptto 
pass on tlie iJetition aud nialîe the order of removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. | 204 ; 
Dec. Dig. § 95.*] 

2. Removal of Causes (§ d07*) — Motion to Remand— Effect. 

A motion to remand a cause removed to the state court is in the nature 
of a demurrer, and goes only to matters apparent of record, being insuf- 
ficient to présent mattei's outside the record arlsing in pais, which can 
only be presented by plea in abatement, denying the facts relied on to 
establish fédéral jurisdiction. 

[E!d. Note. — For other cases, see Removal of Causes, Dec. Dig. § 107.*] 

•For other cases see same topic & 5 numbee in Dec. & Am. DIgs. ia07 to date, & Rep'r Indexes 
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s; Removal of Causes (§ 107*)— Motion to Remand-Ge.xebal Déniai,, 

A motion to remand a cause to the state court does net operate as a 
gênerai déniai of the allégations of the pétition for removal. 

[Ed. Note.— For other cases, see Removal of Causes, Dec. Dlg. § 107.*] 
4. Removal of Causes (§ 97*)— Gbound for Removai.— Denial— Answeb. 

Since the présentation to the state court of the pétition for removal of 
a cause, aecompanied by the requlred bond praying for removal, is ef- 
fective to deprive the state court of jurisdiction eo instante, if the péti- 
tion on its face shows facts essential to entitle plalntife to remove, the 
fiUng of an answer in the state court after the présentation of the péti- 
tion to remove is inefCective to raise an issue as to the facts relietl on 
for removal, since ail pleading attacking the facts so alleged and the féd- 
éral court's Jurisdiction must be filed in and heard by the fédéral court 
to which the cause is removed. 

£Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 97.*] 

Action by J. A. Phillips against the Western Terra Cotta Company. 
Motion to set aside an order, previously made, overruling plaintifE's 
motion to remand the cause to the state court, and for rehearing. 
Denied. 

E. C. Little, for plaintiff. 

Rosenberger, Taylor & Reed, for défendant. 

PHILIPS, District Judge. The plaintiff has filed motion to set 
aside the order of this court, heretofore made, overruling the motion 
of plaintiff to remand this cause to the state court, and for a rehearing. 
_ The pétition of the plaintiff in the state court was silent as to the 
citizenship of the parties. The pétition of the défendant for removal, 
supported by afiidavit, and aecompanied with sufficient bond, alleged 
1;hat at the time of bringing suit, and since, the plaintiff was a citizen 
'Of the state of Kansas, and the défendant was a citizen of the state 
■of Missouri. That entitled the défendant to an order of removal, 
which was made. The jurisdiction of the state court then ceased, ex- 
«ept for the purpose of passing on and making the order of removal. 
When the transcript was iîled in this court, the record proper on its 
face showed the requisite jurisdictional facts to authorize this court 
to proceed to judgment. In this state of the record the plaintiff filed 
a motion — 

"to remand the action to the district court of Wyandotte county, Kansas, 
because this court has no jurisdiction of the said action, for the reason that 
it is a suit hetweeu citizens of tlie same state ; that the plaintiff and défend- 
ant, at the tinie this action was flrst instituted, were both citizens of the state 
of Missouri ; the i)iaintiffi llved there, and tlie défendant was incorporated 
there." 

It has been my uniform holding that a motion to remand is not the 
proper remedy in such condition of the record. Such motion is likened 
to a demurrer. It goes only to matters apparent of record. If the 
record, taken as a whole, discloses that the controversy was improperly 
removed into the fédéral court, a motion to remand hits the blot. Such 
motion does not présent matter dehors the record, arising in pais. 
Where the record, as in this case, discloses by the allégations of the 
pétition for removal that at the time of instituting the suit the plain- 

*For other cases see same toplc & i number In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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tiff vvas a citizen of the state of Kansas, and the défendant was a citi- 
zen of the State of Missouri, upon which tlie jurisdiction of the fédéral 
court attached, and continued until disproved, the correct légal method 
of putting such allégation in contestation is by a plea thereto in the 
nature of a plea in abatement to the jurisdiction of the fédéral court, 
denying the allégation of diverse citizenship. 

"Wbere the pétition for removal States jursdietional facts, such as citizen- 
ship, etc., which are net true, the plaintiff niay travei-se thèse facts hy al- 
légations In the nature of a plea in abatement, and the court can receive évi- 
dence to détermine the sauie." Dlllon's Removal of Causes, par. 158, note 4 ; 
Weaver v. Northern Pac. Ry. Co. et al. (C. C.) 125 Fed. 155, 15G. 

"ïhe motion to remand does not raise an issue upon the facts tlius alleged 
and sustalned, but présents the légal questions already discussed, and upon 
thèse the ruling must be adverse to the motion to remand." Dow v. Brad- 
street Co. (C. C.) 4G Fed. 828. 

In Durkee v. Illinois Cent. R. Co. et al. (C. C.) 81 Fed. 1, it was 
held that a motion to remand did not operate as a gênerai déniai of the 
allégations of the pétition for removal. It is not too much to say that 
this is the consensus of the Circuit Courts. Filer et al. v. Levy (C. C.) 
17 Fed. 609 ; Rumsey et al. v. Call et al. (C. C.) 38 Fed. 769 ; Kelly 
V. Chicago & A. Ry. Co. (C. C.) 122 Fed. 286 ; Dishon v. Cin., N. O. 
& T. P. Ry. Co., 133 Fed. 471, 66 C. C. A. 345; Hax v. Casper et al. 
(C. C.) 31 Fed. 499. 

There may be some dicta of courts, where the proper mode of pro- 
cédure on remand was not before the court, implying that a motion to 
remand may lie, taking issue on the allégations of the truth of the péti- 
tion for removal. No considerate authority has been found sustain- 
ing such course. The language of Mr. Justice Brewer, in Re Moore, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, respecting the em- 
ployment of a motion to remand, is to be understood as applied to the 
situation there in question. It appeared from the pétition for removal 
that neither party was a citizen of the state in which the suit was 
brought. Unquestionably in such instance a motion to remand would 
raise the question of jurisdiction arising on the face of the record. 

It is suggested in this motion for rehearing that the plaintiff did file 
an answer in the state court to the pétition for removal, putting in 
issue the truth of the allégation of diverse citizenship. This was not 
called to the attention of the court by counsel on the former hearing 
of the motion to remand. The only question ever submitted to this 
court for décision was the simple motion to remand. 

I now find in the transcript from the state court that after the péti- 
tion and bond for removal were made the plaintiff filed in the state 
court an answer denying the allégation that the plaintiff' was a citizen 
of the state of Kansas, alleging that he was a citizen of the state of 
Missouri. That was an imprecedented proceeding in the state court, 
and one which, in my judgment, should not be tolerated. The Su- 
prême Court, with réitération, has held that when the défendant pré- 
sents to the state court his pétition for removal, accompanied with the 
required bond, praying for removal of cause into the fédéral court, if 
the pétition on its face shows the facts essential to entitle the défend- 
ant to such removal, the only question left for décision by the state 
court is whether or not, taking the record then before it, the order 
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sHouId be made. If the pétition be sufficient and the bond be gîven, 
eo instante every other jurisdiction of the state court ceases, and that 
of the fédéral court attaches over the parties and subject-matter. 

"The State court is only at llberty to inqulre whether, on the face of the 
record (i. e., the pétition of the plaintifC and the pétition for removal) a case 
had been made which requires it to proceed no further. ♦ * * With that 
fact established, tlie necessary citizeuship for a removal existed. Whether it 
was a fact or not could only be trled In the Circuit Court." Carson v. Hyatt, 
118 U. S. 287, Sup. et. 1054, 30 L. Ed. 167. 

"Upon the flllng of the pétition and bond, the suit belng removable under 
the Htatute, the jurisdiction of the state court absolutely ceased, and that of 
the Circuit Court of the United States immediately attached. The duty ot 
the state court was to proceed no further in the cause. Every order there- 
after made in that court was coram non judice, uuless its jurisdictiou was 
aetually restored." Steamship Co. v. Tugman. 106 U. S. 122, 1 Sup. Ct. 60, 
27 L. Ed. 87 ; Crehore v. Ohio, etc.. Ry. Co., 131 TI. S. 244, 9 Sup. Ct. 692. 33 
L. Ed. 144; Stone v. South Caroliua, 117 U. S. 432, 6 Sup. Ct. 799, 29 L. Ed. 
962. 

So Tudge Sanborn, in Boatmen's Bank v. Fritzlen, 135 Fed. 653, 68 
C, C. A. 391, said: 

■"When a pétition for removal and the bond rcquired by the act of Congress 
are flled, and the record on its face shows the risht of ,the petitioner to a re- 
moval, the jurisdiction of the state court ceases, aud that of the fédéral court 
attaches. If issues of fact arise upon the averments of the pétition for re- 
moval, the jurisdiction to try them is In the fédéral court, and not in the 
state court." 

In Donovan v. Wells, Fargo & Co. (C. C. A.) 169 Fed. 363, the court 
again said: 

"On the flling of a removal pétition, it becomes a part of the record, and if, 
on the face of the record as so constituted, the suit appears to be a removable 
one, the state court is bound to surrender jurisdiction." 

The inévitable corollary is that no other pleadings, no other issues, 
are permissible in the state court after the sufficient pétition and bond 
are presented for removal. What did the answer tender, in con- 
templation of law, but a plea to the jurisdiction? It could not be a 
plea to the jurisdiction of the state court, for it had lost jurisdiction 
of the parties and subject-matter. Why file in that court a plea which 
it had no jurisdiction to hear or détermine? No record could be made 
in that court of any such answer. A plea to the jurisdiction of the 
court necessarily must be addressed to and filed in the court possessing 
jurisdiction to try it, which in this case was the fédéral court. 

"Plalntiff, in order to controvert the facts stated in a removal pétition, must 
make an issue with respect thereto in the fédéral court, in which the issue 
must be tried." Donovan v. Wells, Fargo & Co., supra. 

No such plea has been filed in this court. It can take no judicial 
cognizance of such a paper, presented to the state court after its ju- 
risdiction had ceased and the cause stood as if pending in this court. 

It results that the action of this court in overruling the motion to. 
remand was correct, and will not be disturbed, but is amended, with 
leave to the plaintifif, if he so désire, to file in this court a plea, in the 
nature of a plea in abatement, taking issue on the allégations of the 
pétition for removal. When made, the court will hear and détermine 
that issue in due and ordinary course of procédure. 
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BRHNT V. CHAS. H. MLLT CO. 

(arcult Court, W. D. Washington, N. D. October 22, 1909.) 

No. 1,7G0. 

1. Sales (§ 71*) — Conteacts— Constetjction. 

Plaintiff In Kentucky offered défendant in Washington blue grass seed 
at "$1.40 per bu., t. o. b. cars," to test 21 pounds te the measured bushel. 
Tlie offer was accepted by wlre, which plaintiffs acknowledged, amd four 
days thereafter plaintiffs aclinowledged défendants confirmation of the 
order for seed "testlng 21 # to the measured bushel at $1.40 per bushel 
(14#) f. o. b. cars hère." Défendants, on receiving this letter, corrected 
plaintiffs' statement as to amount, claiming that the order called for a 
car load and not for 325 bags, but made no claim as to the number of 
pounds whlch should constitute a bushel until after the seed was shipped. 
There was uncontradicted évidence that by custom prevaillng in Kentucky 
and neighborlng parts of the country the word "bushel" was understood 
to mean 14 pounds. Held, that the contract called for a delivery of seed 
testlng 21 pounds to the measured bushel to be paid for at $1.40 per bushel 
■welghing 14, and not 21 pounds. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 190; Dec. Dig. | 
71.»] 

2. CUSTOMS AND tj SAGES (§ 14*) — CONTBACT— CONSTRUCTION. 

Where a contract for the sale of seed by correspondenee plalnly pro- 
vided for payment at the rate of 14 pounds to the bushel, it must be so 
construed, though the custom of treating 14 pounds as a bushel dld not 
preyall in the purchaser's locallty. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dlg. § 29; 
Dec. Dlg. § 14.*] 

8. Conteacts (§ 147*) — Consteuction. 

Where there is doubt as to the meanlng of a contract, the party will 
be held to that meaning which he knew the other party supposed the 
words to bear. If this can be done without making a new contract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 730-743 ; Dec. 
Dig. § 147.*] 

4. Contracts (§ 170*) — Contempobanbotjs Construction. 

Where parties to a contract of doubtful meaning hâve themselves given 
It a definite construction, this. In the absence of lUegallty or other con- 
troUing clrcumstanee, wlU be adopted by the courts. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 753 : Dec. Dlsf. 
i 170.*] 

5. EsTOPPEL (§ 52*)— Equitable EstoppeI/— Eléments. 

A party who has Induced another to aet on a certain utiderstandlng 
cannot, after the other has acted, deny that understanding to the other'9 
loss. 

[Ed. Note.— For other cases, see EstoppeI, Cent. Dig. §§ 121-125, 127; 
Dec. Dlg. § 52.*] 

6. Teial (§ 170») — Direction of Verdict. 

Where évidence was such that a verdict for défendant pniid not be 
Bustained, the trial court properly directed a verdict for plaiutifC. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 390-395; Dec. Dlg. 
f 170.*] 

T. Sales (§ 355*) — Action fob PeIce— Plbading — Evidence. 

Where, in an action for the prlce of grass seed, no référence to the 
market prlce was made in the pleadings, évidence thereof was inadmis- 
sible to raise an inference that défendant would not hâve made the con- 

*For otber cases see sama topic & i nvmbbk In Dec. & Am, Oigs. 1907 to date, & Rep'r Indexe* 
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tract wîth plaintlff at the price named had Its offlcers understood that 14, 
Instead of 21, pounds was to constltute a bushel. 
[Ed. Note. — For other cases, see Sales, Dec. Dig. § 355.*] 

8. Evidence (§ 461*) — Pabol Evidenae— Written Contkact. 

Where a contract Is In wrlting, the Intention of the parties Is to be 
gathered theref rom and f rom the surrounding clrcumstauces ; évidence 
of a party's uncommunlcated intention being inadmissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2129-2133; 
Dec. Dig. § 461.*] 

At Law. Action by N. Ford Brent against the Charles H. Lilly 
Company. Judgment for plaintiff. On motion for a new trial. De- 
nied. 

E. M. Carr and Harold Preston, for plaintiff. 
John H. Allen, for défendant. 

DONWORTH, District Judge. This action is brought to recover 
the purchase price of a car load of Kentucky blue grass seed sold by 
plaintiff to défendant. There is no dispute as to the quantity or 
quality of the seed. The controversy turns on the construction of the 
contract of sale, and the only substantial question between the parties 
is how many pounds constituted a bushel within the meaning of the 
contract, which fixed the price at $1.40 per bushel. It is admitted 
that the seed delivered weighed 30,240 pounds. Plaintiff Computing 
a bushel as 14 pounds, sues for the price of 2,160 bushels, amounting 
to $3,024, while défendant, Computing a bushel at 21 pounds, contends 
that it is liable for only 1,440 bushels, amounting to $2,016. It does 
not appear that the seed was ever measured, and therefore the number 
of actually measured bushels contained in the shipment is unknown. 
Neither party claims that the number of bushels was to be determined, 
under the contract, by a measurement in fact. 

At the close of ail the évidence, the court peremptorily instructed 
the jury to find for the plaintiff for the fuU amount claimed. On this 
pétition défendant assigns as grounds for a new trial (1) the instruc- 
tion to find for plaintiff; and (3) the court's ruling excluding testi- 
mony offered by défendant to show the market price of that kind of 
seed at the time the contract was made. The first point involves a con- 
sidération of the entire case. The parties never had any oral negotia- 
tions, and the contract was entirely by correspondence. This began 
with the foUowing communication (Plaintiff 's Exhibit A) : 

"Paris, Ky., June 17, 1908. 

"Mess. Chas. H. Lilly & Co., Seattle, Wash. — Dear Sirs: We offer you, for 
wlre aeceptance and if unsold 325 bags of fancy cleaned true Kentucky blue 
grass seed at $X40 per bu,, f. o. b. cars hère. August, Sept, or October ship- 
ment. Sivmpies of the new crop wlU not be ready before the flrst of August, 
but we wlll guarantee to deliver only new crop and that It will test Zl pounds 
to thé measured bushel. 

"Hoping to be favored with your order, we are 

"ïours truly, Chas. S. Brent & Bro." 

The foregoing exhibit consists of a printed form with blanks filled 
by typewriting. The typewritten words are shown above in italics ; 

*For other cases see same toplc & S number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the remainder, including- the signature, being printed. To this défend- 
ant answered by telegram (Plaintiff's Exhibit A%), as foUows : 

"Seattle, Wn., June 22nd, Chas. S. Brent & Bro. Book order one minimum 
car Kentucky blue grass yours seventeenth Tlie Chas. H. Lilly." 

This telegram was acknowledged by plaintifï the next day by the 
following letter (Plaintiff's Exhibit S) : 

"Paris, Ky., June 23, 1908. 

"The Chas. H. Lilly Co., Seattle, Wash.— Gentlemen: Your telegram of the 
22nd aeceptlng our offer of one car load fancy cleaned Ky. blue grass seed, 
testing 21#, at $1.40 per bu. f. o. b. cars hère came to hand late and we wired 
you promptly this a. m. acknowledglng the order. We now conflrm the trade 
and await your advices. Trust that you will let us know whlcU month you 
prêter shipment, as the early shipments generally tax our capaeity and we do 
not want to delay your shipment If you wish it to go early. 

"Thanking you for the order and awaitlng your further advices, we are 
"Yours very truly. Chas. S. Brent & Bro." 

On sending its telegram of June 22d, défendant immediately con- 
fîrmed it by mailing to plaintiff one of its printed forms of purchase 
contract (Plaintiff's Exhibit B), on which were typewritten after the 
words "ship when" the words "Aug. — Sept. — Oct. — 1908. Our op- 
tion," and below, in the body of the page, appears the following: 

"One minimum car new crop fancy cleaned true Kentucky blue grass seed 
weighing 21 Ibs. to the bushel $1.40 per bushel f. o. b. cars Paris, Ky. Per 
your quotatlon June 17th. Confirming our wire to you this date as foUows: 
'Book order one minimum car Kentucky blue grass yours seventeenth.' Please 
acknowledge." 

This is signed by défendant per Mr. Leckenby, the manager of its 
seed department. On receipt of this plaintiff wrote to défendant as 
f ollows (Plaintiff's Exhibit E) : 

"Paris, Ky., June 27, 1908. 

"The Chas. H. Lilly Co., Seattle, Wash.— Gentlemen : Yours of the 22nd 
(Your No. 7272) confirming purchase of blue grass seed from us duly to hand 
and seems to be correct. 325 bags fancy cleaned true Kentucky blue grass 
seed, testing 21# to the measured bushel, at $1.40 per bu. (14#) f. o. b. cars 
hère. 

"While the shipment Is optional with you as to Aug., Sept., or October, yet 
we would like for you to express your préférence now so that there will be 
no delay in maklng the shipment when you want it. You understand that we 
are generally very much rushed durlng thèse months and would not like to 
sell to others up to capaeity for August and then learn that you wanted your 
car shipped that month. 

"Awaitlng your further favors, 

"Yours very truly. Chas. g. Brent & Bro." 

Five days later défendant answered the foregoing letter as follows 
(Plaintiff's Exhibit F) : 

"Seattle, 7-2-08. 

'^Ohas. S. Brent & Bro., Paris, Kentucky^Gentlemen: Answerlng your favor 
of the 27th, we wlsh to correct your understanding of our order. This called 
for minimum car of 15 tons and not for 325 bags. 

"We would like to hâve shipment between August 15th and September 15th, 
providlng new crop is harvested by that time, but notify us and send sample 
before shipping so that we will be ready to take care of the seed. 

"Yours truly, The Chas. H. Lilly Co. 

"FL/TL By Frank Leckenby, Vice Près." 
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The further correspondence up to the time that the car load of 
seed was shipped relates to détails not now material. On August 22d 
plaintifif loaded the seed on a Louisville & Nashville Railroad car at 
Paris, Ky., and mailed to défendant an invoice for 3,160 bushels at 
$1.40, amounting to $3,024, at the same time sending through bank a 
sight draft for that amount on the défendant at Seattle with the bill 
of lading. When this invoice reached the défendant, it immediately 
wrote to plaintiff, claiming that it should be charged with only l,433i4 
bushels (a clérical error meant for 1,440 bushels), and refusing to pay 
the draft, Further correspondence ensued. The draft was never paid, 
and it does not appear that the bill of lading ever came into posses- 
sion of défendant. Defendant's évidence tends to show that, after the 
car reached Seattle, the seed was unloaded into defendant's ware- 
house and sold through some misunderstanding of subordinate em- 
ployés without the knowledge or consent of their superiors. 

Plaintiff introduced the dépositions, of numerous seed dealers doing 
business in différent parts of the United States, who testified that at 
the time of this transaction, and for à long time before, it was the 
custom of wholesale dealers and jobbers in Kentucky blue grass seed 
throughout the United States and Europe to treat 14 pounds of such 
seed as a bushel, and that when the word "bushel" was used in this 
connection by jobbers and dealers it meant invariably 14 pounds. Evi- 
dence was introduced by the défendant tending to show that this 
custom did not exist west of the Missouri river, and partieularly did 
not exist in the city of Seattle or the state of Washington, and that in 
this market the custom was to buy and sell by pound only. Undoubt- 
edly,if thé question of the existence of this custom and its generality, 
so as to make it binding upon the défendant merely as a custom, is 
an open question between the parties, the case should hâve been sub- 
mitted to the jury on that issue. I feel satisfied, however, that in rea- 
son and justice, as well as law, the correspondence precludes the de- 
fendant from disputing the claim of the plaintiff that 14 pounds of 
seed- constituted a bushel according to the terms of the contract. The 
évidence is entirely uncontradicted that the custom claimed by the 
plaintiff prevailed in the state of Kentucky and throughout ail the 
neighboring parts of the country. There can be no question but that 
the plaintiff at ail times understood the contract to call for 14 pounds 
to the bushel. The contrary is not seriously contended by défendant. 
Now in his letter of June 37th to the défendant (Plaintiff's Exhibit E) 
plaintiff expressly defined a bushel as being 14 pounds; and, while 
défendant acknowledged the receipt of this on July 3d (Exhibit F), 
and corrected plaintiff's understanding of the contract in other re- 
spects, it made no objection to, or criticism of, this feature of plain- 
tiff's letter. Conceding that défendant was not bound by any no- 
tice of the custom defining a bushel as 14 pounds in first placing its 
order, it was fully informed of plaintiff's understanding to that effect 
when it received plaintiff's letter of June 27th. Taking defendant's 
contention at its best, and assuming that, when sending its fîrst tele- 
gram, it expected 31 pounds to the bushel (which is not at ail clear 
when plaintiff's offer of June 17th is read in the light of ail the evi- 
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dence), the most that would follow would be that there was no meeting 
of minds, and therefore no contract as a resuit of the first exchange 
of communications. But défendant, having received the letter of June 
27th, allowed plaintiff to rest under the belle f that it acquiesced in the 
construction of the contract fixing a bushel at 14 pounds until after 
the seed had been delivered on the railroad car, and had started on its 
westward journey. Further, the évidence shows that défendant was 
the largest seed dealer in the northwest, and perhaps the largest on 
the Pacific Coast. It had for a number of years issued an annual seed 
catalogue, and in listing Kentucky blue grass seed its catalogue had 
invariably referred to a bushel as 14 pounds. It is very likely true, as 
claimed by défendant, that this was merely intended to inf orm f armers 
and others sowing the seed that 14 pounds by weight should be sown 
where the directions called for the sowing of a bushel. It is to be 
noted, however, that regardless of the quality of the seed (it being un- 
disputed that the better the quality the greater the weight of a meas- 
ured bushel) 14 pounds is invariably designated as a bushel in defend- 
ant's catalogues. The évidence makes it clear that persons desiring to 
buy blue grass seed intelligently must be informed of the weight per 
measured bushel for the purpose of testing the quality of the seed, 
whether it is to be sold by the pound or by the bushel. It is apparent 
that, since the increased weight per measured bushel is brought about 
by cleaning the seed from chafï and similar waste, a greater weight 
shovifs a better quality, and therefore the weight per measured bushel 
is an important fact, regardless of the method of Computing quantity. 
An experienced seed dealer knowing thèse facts could not hâve been 
misled as to the meaning of the letter of June 27th. 

Construing the entire correspondence in the light of the undisputed 
évidence, I hâve no hésitation in concluding that the défendant is 
bound, especially in view of the letter of June S7th, to treat 14 pounds 
as a bushel. My attention has not been called to any statute of the 
state of Kentucky defining the number of pounds constituting a bushel 
of blue grass seed in that state. The contract was to be performed 
there, but no statute of that state bearing on the subject has been sug- 
gested, and I do not base the ruiing upon that ground. Neither do I 
sustain plaintiff's contention that the circumstances attending the un- 
loading of the car at Seattle estop the défendant from disputing plain- 
tiff's claim, as that question should be left to the jury if the other cir- 
cumstances mentioned did not conclude the matter. There are several 
principles of law which, when applied to the facts of this case, require 
that plaintifï should hâve judgment for bis claim. (1) Where there 
is doubt as to the meaning of a contract, a party will be held to that 
meaning which he knew the other party supposed the words to bear, 
if this can be done without making a new contract for the parties. 
(2) Where the parties to a contract of doubtfui meaning hâve them- 
selves given it a definite construction, this, in the absence of illegality 
or other controlling circumstance, will be adopted by the courts. (3) 
A party who has induced another to act on a certain understanding 
cannot, after the other party has acted, deny that understanding to 
the other's loss. 
174F.— 56 
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In the fédéral courts, before submitting a case to the jury, there 
is always a question for the court as to the sufficiency of the évidence 
to justify a verdict. In whatever aspect I view this case I feel that 
a verdict in accordance with defendant's contention should be set aside 
as contrary to the law and right of the case. I theref ore hold that 
there was no error in instructing the jury to find a verdict for the 
plaintiflf. 

On the second error assigned, défendant urges that it should hâve 
been permitted to show the market price of seed of this character at 
the time the contract was made for the purpose of raising the infer- 
ence that défendant would not hâve made the contract with plaintiflE 
for a bushel of 14 pounds at the price named. No référence to the 
market price was made in the pleadings, and plaintiff could not be 
expected to be prepared to meet évidence on that point, even if it 
could be considered admissible under any circumstances. It is suffi- 
cient to say that, even if défendant had been allowed to introduce such 
évidence, it would not hâve afïected the reasons herêihbefore stated 
which require a judgment for plaintifï. 

On the argument on this pétition, référence is made to the remarks 
of the court at the trial touching the admissibility of évidence concern- 
ing the intention of the parties. I do not think thèse remarks can be 
misunderstood. Where a contract is entirely in writing, as in this case, 
the intention of the parties must be gathered from the writings and 
from the surrounding circumstances. It is not compétent for a party 
to testify as to what intention existed in his mind when he bas not 
communicated that state of mind to the other party. What was said 
by the court on that subject merely expressed this idea. 

For the reasons stated, the pétition for a new trial is denied. 



CARTER V. RINICER. 
(Circuit Court, D. Kansas, First Blvislon. December 13, 1909.) 

1. Bbeach of Mareiage Pbomise (§ 3*) — Parties— Incapacity— Knowledge. 

An unmarrled woman may reeover In an action ex contractu for breach 
of promise made by a married man, where she had no knowledge of his 
disqualification to perform at the time of the promise and acceptance. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dlg. § 5 ; Dec. Dlg. § 3.*] 

2. Bbeach op Marhiage Promise (§ 3*) — Contract— Invaliditt. 

Where, at the time of maklng a contract to marry, both parties are 
aware, or hâve reason to know, that one of them Is under coverture, the 
contract Is contra mores and vold. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent 
Dlg. § 5; Dec. Dlg. § 3.* 

Effect of existlng marriage on subséquent contract to marry, see note 
to Davis V. Pryor, 50 C. C. A. 583.] 

3. BsTOPPEL (§ 107*) — Pleading. 

An estoppel arises as a question of law from the facts pleaded, and 
hence is enforceable, though the pleading does not deslgnate any act as 
an estoppel. 

[Ed. Note—For other cases, see Estoppel, Cent. Dlg. § 297 : Dec. Dig. 
I 107.*] 

•For other cases see same topic & § numbeb lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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At Law. Action by Jessie Carter against James M. Rinker. On de- 
murrer to pétition. Overruled. 

Charles Blood Smith, T. A. Milton, and Samuel Banium, for plain- 
tiff. 

David Ritchie, for défendant. 

PHILIPS, District Judge. This is an action for breach of promise 
to marry. While the amended pétition was not wholly free from the 
criticism made by defendant's counsel, for presenting the double as- 
pect of an action in assumpsit for breach of promise to marry and one 
in trespass for fraud and deceit in bringing about the engagement, 
which respective actions might présent a différent measure of dam- 
ages, this objection has been obviated. On the hearing of the motion 
of the défendant striking at this claimed defect, plaintiff's counsel 
stated that he construed the pétition as founded alone on a breach of 
promise, and he would so try his case. Thereupon the motion was de- 
nied, and the défendant has demurred to the pétition as not stating a 
cause of action. 

The substance of the allégations of the pétition is that at the time of 
making the contract, in February, 1907, the plaintifï was, and ever 
since has remained, an unmarried woman ; that she then, at defend- 
ant's request, promised to marry him, and he at the same time prom- 
ised to marry her; that the défendant at the time represented him- 
self to be an unmarried man, when in fact he was then married to an- 
other person, of which the plaintiff had no notice ; that he represented 
himself as a man of wealth ; that he was a widower, and that if she 
married him he would establish their home at Kansas City, Mo., 
apart from his children ; that after said contract of marriage was an- 
nounced and made known to plaintiff's relatives and friends, at the 
urgent request of the défendant, she discarded former friends and 
ceased to hâve social intercourse with them ; that she believed the rep- 
résentations of the défendant that he would carry out his promise of 
marriage ; that he thereafter gave her constant attention, referring to 
her as "wife," "darling," and "sweetheart," in their correspondence ; 
that as his fiancée, and at his earnest .=olicitation, and in expectancy of 
said marriage, she consented to sexual intercourse with him; that this 
continued until about March or April, 1907, when she discovered for 
the first time that he was a married man, and had been such during 
their entire acquaintance, during which time he was living with his 
wife in the state of Kansas; that until such discovery she was at ail 
times ready and willing to marry the défendant. The pétition then 
alleged that in conséquence of her situation she was greatly humiliated, 
prostrated, etc. 

The question presented by the demurrer for décision is : It appear- 
ing that the défendant, at the time of making the promise, was a mar- 
ried man and incapaljle of performing the contract, is this action 
maintainable ? The argument of defendant's counsel is that such a 
contract is contrary to public policy, and as such is nonactionable ; 
that being incapable of performance by the défendant at the time it 
was entered into, and ever thereafter during his coverture, the gênerai 
rule of law is that such a promise cannot be the basis of a suit at law. 
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I have examined the authorities cited in support of tfie îoregolng 
proposition. In Eve v. Rogers, 12 Ind. App. 633, 40 N. E. 25, the 
court used the f oUowing language : | 

"Tbe contract must be binding upon both parties, or It cannot bind one. 
Hence It follows that a contract of marriage entered Into between a nian and 
a woœan, eue of whom Is quallfled to make such a contract and the other is 
not, is vold and cannot be euforced. Nelther ean damages be recovered for 
a breach thereof, for the reason that the contract, not being binding as to 
one, is not binding as to the other." 

No authorities were cited in support of this broad proposition. 

The case of Leaman v. Thompson, 43 Wash. 579, 86 Pac. 926, is 
not in point. The évidence there showed that when the first promise 
of marriage was made the plaintiff herself was under coverture, and, 
of course, she could not predicate an action upon such a contract con- 
trary to public policy; she herself being aware of her incompetency. 
The case turned upon the question of fact as to vi'hether or not the 
promise was not renewed after the défendant was divorced. 

The case of Buelna v. Ryan, 139 Cal. 630, 73 Pac. 468, is not dif- 
férent in principle f rom the last case cited. The question there in- 
volved was whether or not the plaintiff, a divorced woman, could enter 
into such contract within a year subséquent to the decree of divorce 
under the Civil Code of California. The court held : 

"That when she was divorced she was no longer a married woman, and 
that under the Code she could not marry in the state until after the lapse of 
the year ; she had the right jto marry after the expiration of the year ; that 
she had the right to marry at a certain time, and to agrée to se marry, pro- 
vlded the agreement was ïiot consummated until the end of the year." 

Reed v. Reed, 49 Ohio et. 654, 33 N. E. 750, only holds: 

"That an action will not lie In the state of Ohio to recover damages for a 
breach of contract of marriage made in that state between flrst cousins" 

— for the reason that the statute prohibits such contract. 

The case of Fuller v. Euller, 33 Kan. 583, 7 Pac. 241, only holds : 

"That where a man innocently marries a woman who has a husband liviiig, 
he may maintain an action against her in equity, independent of the statutes 
relatii'g to divorce and alimony, to have the colorable marriage declared a 
nullity." 

Werner v. Werner, 59 Kan. 399, 53 Pac. 127, 41 E. R. A. 349, 68 Am. 
St. Rep. 372, is practically to the same effect. 

The case of Noice v. Brown, 38 N. J. Law, 228, 20 Am. Rep. 388, 
cited by counsel for défendant, does not support his contention. That 
presented the naked question of an agreement of a married man to 
marry when he should obtain a decree of divorce from his wife. It 
was held that an agreement to marry the plaintiff under such an ar- 
rangement as that was contrary to public policy and void. There both 
parties were.entering into such agreement with the full knowledge of 
the présent disability of one of them. Such a compact is so manifestly 
pernicious in its tendency as to demand its condemnation. 

It seems to be a well settled rule of the English common-law courts 
that this action is maintainable. They hold that the promise of the 
plaintiff to marry the défendant within a reasonable time, which im- 
plies a promise to remain single for a reasonable time, is a sufficient 
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considération to support the promise. The leading case is that of Wild 
V. Harris, 7 Com. Bench, 999, in which Chief Justice Wilde said, inter 
alia: 

"The defendant's promise to marry the plaintiff wlthin a reasonable time 
was not absolutely impossible of performance; for his wife might hâve dled 
within a reasonable time, and so he would hâve been in a condition to hâve 
performed his promise to the plaintiff." 

In Millward v. Littlewood, 5 Exe. Rep. 773, Parke, B., at page 778, 
said: 

"ïhe promise by the défendant to marry the plaintiff implies, on his part, 
that he is tlien capable of marrying, and he has brolcen that promise at the 
time of making it. ïhe considération to support the promise is that the 
plaintiff. at the request of the défendant, engaged to marry him within a rea- 
sonable time, and therefore she remained unmarried ; and that is a sufflcient 
considération to bind the défendant." 

To the same effect is Daniel v. Bowles, 2 C. M. P. 553. 

I think it not too much to say that the decided weight of authority 
shows that the foregoing is the American rtile. See Cammerer v. 
Muller, 60 Htm, 578, 14 N. Y. Supp. 511, affirmed in 133 N. Y. 633, 
30 N. E. 1147 ; Paddock v. Robinson, 63 111. 99, 14 Am. Rep. 113 ; 
Coover v. Davenport, 1 Heisk. (Tenn.) 368, 3 Am. Rep. 706 ; Pollock 
V. Sullivan, 53 Vt. 507, 38 Am. Rep. 703. 

The leading case, perhaps more generally recognized and followed 
in this country, is that of Kelley v. Riley, 106 Mass. 339, 8 Am. Rep. 
336, in which Coït, Judge, said: 

"The défendant is not permitted to escape responsiblllty on the ground of 
his présent légal Inability to perform a promise of marriage to an innocent 
party. The damages to the plaintiff are certainly not diminished by the con- 
sidération that the promise was made under such clrcumstances. The strict 
rule that a considération to support a promise is insufficient, if its perform- 
ance is utterly and naturally Impossible, is met by the suggestion that, even 
if the future performance hère is to be treated as utterly impossible, yet the 
détriment or disadvantage which must necessarily resuit to the plaintiff in 
relying for any time on the promise affords sufflcient considération to sup- 
port the défendant'» con tract. 2 Parsons on Contracts (5th Ed.) 67 ; Wild 
V. Harris, 7 C. B. 999." 

This seems also to be the view of the Circuit Court of Appeals of 
this Circuit, expressed by Judge Adams in Davis v. Pryor, 113 Fed. 
374, 50 C. C. A. 679, in which he said : 

"We fully recognize the just and well-settled rule of law by which a man, 
even though married, and for that reason incapacitated from executlng a 
contract or promise of marriage to another, shall not escape liability for dam- 
ages oceasioned to a thlrd party, if in point of fact, she entered Into the con- 
tract with him in ignorance of the fact that he had a livlng wife" — Citing 
Kelley v. Riley, supra, and Bishop, Mar., Div. & Sep. § 102. 

This case holds, very properly, that where at the time of making the 
promise both parties are aware, or hâve reason to know, that one of 
them is under coverture, no action can be maintained for the breach of 
such promise. No action can be predicated of such a compact contra 
mores. Some of the authorities base the right of action in such cases 
upon the ground that the défendant is estopped by his own conduct to 
assert nonliability for breach of such promise. This rests upon the rule 
of law that: 
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"Where a party by his acts or words causes another to belleve In the ex- 
istence of a certain state of thlngs, and induces him to act on that belief so 
as to alter his own préviens condition, he will be concluded from averrlng 
anything to the contrary agalnst the party so alterlng his condition." Cbou- 
teau et al. v. Goddin et al., 39 Mo. 250, 10 Am. Dec. 462. 

The suggestion of counsel for défendant that estoppel cannot avail 
the plaintifï, for the reason that it is not pleaded, in my opinion is not 
tenable. An estoppel arises as a conclusion of law from the facts 
pleaded, rather than from the mère désignation of the act as an es- 
toppel. 

It results that the demurrer must be overruled. 



DBBITCLIA V. LEHIGH & WILICESBARRE COAL 00. 

(Circuit Court, E. D. Pennsylvanla. December 10, 1909.) 

No. 51. 

1. COUBTS (§ 3G6*)— FEDERAL COUBTS— IlULES OW DECISION— STATUTES. 

In the construction of a state statute, the fédéral court is govemed by 
the construction of similar statutes in pari materia by the highest courts 
of the state. 

[Ed., Note.— Por other cases, see Courts, Cent. Dig. §§ ^4-968 ; Dec. 
Dlg. § S66.» 

Conclusiveness of judgment between fédéral and state courts, see note 
to Kansas aty, Ft. S. & M. R. Co. y. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank v. Olty of Memphis, 49 C. C. A. 468.] 

2. DEATH (i 31*) RiGlIT TO Sue— NONRESIDENT— "WlDOW." 

Act Pa. 1891 (P. L. 207), provldlng for the health and safety of persons 
employed In and about anthracite mines, in article 17, § 8, déclares that 
for any Injury to person or property oecasioned by any f allure to comply 
with the act by any owner of any coal mine, etc., a right of action shall 
accrue to the person Injured ; and, In case of loss of life, a right of ac- 
tion shall accrue to the "wldow" and lineal heirs of the décèdent for liie 
recovery for damages for the injury they shall hâve sustained. Held, 
that the word "widow" construed in connection with Act April 15. 1851 
(P. C. 674), and Act April 26, 1855 (P. U 309), givlng a right of action to 
a "wldow" for the wrongful death of her husband, did not include a non- 
resident alien widow, and hence such widow who was an Itallan subject 
and had resided in Italy since before July 11, 1907, was not entitled to 
recover under the Act of 1891 for the négligent death of her husband In 
a coal mine in Pennsylvanla, notwithstanding such a right might be en- 
forced under the laws of Italy. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 37 ; Dec. Dig. § 31.» 

For other defluitions, see Words and Phra.ses, vol. 8, pp. 7457-7459. 

State laws as rules of décision In fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. 0. A. 553.] 

Action by Merchese Angela Debitulia against the Lehigh & Wilkes- 
barre Goal Company. On demurrer to plaintiff's amended statement. 
Sustained. 

: Marcel A. Viti, for plaintifï. 
Dickson, Beitler & McCouch, for défendant. 

. J. B. McPHERSON, District Judge. The plaintiflf is an Italian sub- 
ject and has resided in that kingdom since before July 11, 1907. She 

•For other cases see same toplc & { hcmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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brings this action to récover damages for the death of her husband, 
who lost his life on the date just mentioned by the alleged neghgence 
of the défendant. He was a laborer employed in an anthracite coal 
mine operated in the state of Pennsylvania, and the négligence of the 
défendant is said to consist in certain acts and omissions to which a 
detailed référence need not be made. Her statement of claim contains 
two counts ; one of them is put upon the Acts of 1851 (P. L. 674) and 
of 1855 (P. L. 309), and the other count is put upon article 17, § 8, of 
the Act of 1891 (P. L. 207). It is conceded that the Acts of 1851 and 
1855 give her no right of action. Thèse statutes bave been thus con- 
strued by the Suprême Court of Pennsylvania in Déni v. Railroad Ce, 
181 Pa. 525, 37 Atl. 558, 59 Am. St. Rep. 676, and this construction 
was followed in Maiorano v. Railroad Co., 216 Pa. 403, 65 Atl. 1077, 
21 L. R. A. (N. S.) 271, 116 Am. St. Rep. 778. The latter case also 
decided that the treaty between the United States and Italy did not 
give to an Italian subject residing in that kingdom a right of action un- 
der the foregoing Pennsylvania statutes, so far as they permit the re- 
covery of damages for the death of a husband ; and this construction 
of the treaty was affirmed by the Suprême Court of the United States. 
213 U. S. 268, 29 Sup. Ct. 424, 53 L. Ed. 801. The cases of Déni and 
of Maiorano hâve been followed in the fédéral courts of this circuit ; 
first, by Judge Ewing in the Western district of Pennsylvania (Zeiger 
V. Railroad Co. [C. C] 151 Fed. 348), whose ruling was afïîrmed by 
the Court of Appeals in 158 Fed. 809, 86 C. C. A. 69, and afterwards 
by Judge Archbald, sitting in the Eastern district of Pennsylvania 
(Fulco V. Stone Co. [C. C] 163 Fed. 124), whose opinion collects nu- 
merous cases on the gênerai subject. This décision was also affirmed 
by the Court of Appeals (169 Fed. 98) on the well-known ground that 
the décisions of the Suprême Court of Pennsylvania construing the 
Acts of 1851 and 1855 bound the fédéral courts sitting within the state. 
I am not sure whether the force of the Pennsylvania décisions is 
thought to be affected by the averments in the plaintifï's amended state- 
ment "that under the law of Italy the nonresident alien widow and 
children of an alien killed in Italy through négligence are permitted 
to recover for their loss and damage resulting from said death"; but 
if this position is insisted upon I am not able to uphold it. Deni's 
Case was decided upon the ground that the scope of the two Pennsyl- 
vania statutes was not broad enough to include a nonresident alien; 
and I do not see how the scope of the statutes can be enlarged by the 
fact that the législation of Italy contains the permission referred to in 
the plaintifï's statement. The question decided was the meaning of the 
Pennsylvania statutes, and in my opinion this meaning could not pos- 
sibly be affected by the contents of an Italian statute, earlier or later, 
upon the same subject. 

As I understand the plaintiff's argument, her sole reliance is placed 
upon the Act of 1891, under which the second count of the statement 
is drawn. The statute is entitled : 

"An act to provide for the health and safety of persons employed in and 
about the anthracite coal mines of Pennsylvania and for the protection and 
préservation of property connected therewith." 
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Article 17, which is devoted to "Penalties," provides in its eighth 
section as follows: 

"That for any Injury to person or property occasloned by any violation of 
this aet or any failure to comply wlth its provisions by any owner, o]>erator, 
superintendent, mine foreman or flre boss of any coal mine or coUiery, a 
right of action sLall accrue to the party injured against said owner or oper- 
ator for any direct damages he may hâve sustained thereby ; and in case of 
loss of life by reason of sucli neglect or failure aforesaid, a right of action, 
shall accrue to the widow and llneal heirs of the person whose life shall be 
lost, for like recovery of damages for the injury they shall hâve sustained." 

Assuming that the plaintiff's statement in its account of her hus- 
band's death sets forth as the cause some violation of the act or some 
failure to comply with its provisions, it remains to inquire whether the 
plaintiff, as a nonresident alien, has been given a right to sue by the 
language of the foregoing section. This question has not yet been 
passed upon by the Suprême Court of Pennsylvania, and the plaintiff 
is therefore entitled to hâve it considered and decided by a fédéral 
court. But, as the question involves the construction of a Pennsyl- 
vania statute, it is not only decorous, but I think it is imperative, that 
the circuit court should pay great déférence to the décisions of the 
state tribunal that hâve construed similar language in a similar statute. 
Unquestionably the Acts of 1851, 1855, and 1891 are in pari materia. 
They ail concern the subject of injury or death by wrongful act, and 
the fact that the Act of 1891 necessarily applies to a smaller class of 
wrongdoers — since the section under considération only punishes the 
offending ovi^ner or operator of an anthracite coal mine or colliery, 
while the earlier statutes apply to wrongdoers generally — has no bear- 
ing upon the question whether the benefits of the Act of 1891 hâve 
been extended to a larger class than was embraced by the previous 
législation. Or, to state the proposition differently, the later statute 
is not to bé extended to a larger class unless the fair interprétation of 
its words leâds to that conclusion. If its language is essentially the 
same as the language of the Acts of 1851 and 1855, I can see no escape 
frOm the décision that it must be construed according to the judgments 
already pronounced by the Pennsylvania court. 

Section 18 of the Act of 1851 (P. h. 674) relates to cases where a 
person, who has been injured by négligence, himself brings suit, and 
afterwàrds dies. In such a situation, it is provided that his personal 
représentatives may go on with the suit. This section was not involved 
in Deni's Case and need not now be considered. It is section 19 (page 
674) that calls for examination, namely : 

"ïhat whenever death shall be occasloned by unlawful violence or négli- 
gence, and no suit for damages be brought by the party injured during ïiis 
or her life, the wldow of any such deceased, or, if there be no widow, the Per- 
sonal représentatives, may maintain an action for and recover damages for 
the death thus occasioned." ^thi. 

The Act of 1855 (P. L. 309) modifies this section by declaring: * 

"The persons entitled to recover damages for any injury causlng death 

shall be the husband, widow, children or parents of the deceased, and no oth- 

er relative." 

Reading thèse two acts together, the state of Pennsylvania has pro- 
vided that if death shall be caused by wrongful act — unlawful violence 
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or négligence — the husband, widow, children, or parents of the de- 
ceased may recover damages for the death thus caused; and it is this 
provision that was construed by the Suprême Court of Pennsylvania in 
Deni's Case to be too narrow to include a nonresident alien mother of 
the deceased; and in Maiorano's Case was held to be too narrow to 
include a nonresident alien widow. Now, this provision of the earlier 
statutes is identical in effect with the provision in the Act of 1891, 
namely, if death shall be caused by a wrongful act — négligence or fail- 
ure to obey the statute — the widow and lineal heirs of the deceased 
may recover damages for the death thus caused. The différence in the 
language employed by the three statutes is immaterial ; so far as the 
présent question is concerned, the meaning is precisely the same. In 
ail the statutes the "widow" is spoken of without qualification ; and 
if "widow" in the first two acts is to bear a restricted meaning, the 
same word in the third act can be no broader. 

The very careful and thoroughly satisfactory brief of the plaintiff's 
counsel shows plainly that his attack upon the two Pennsylvania cases 
(especially upon the case of Déni) is not directly upon the judgment 
of the court, but is distinctly aimed at the reasoning by which the judg- 
ment is supported. He attacks the opinion, and endeavors to show 
that it rests in part upon a misapprehension of some of the cases that 
are cited to sustain it ; and in part upon a ground that was mistakenly 
taken for granted, namely, the absence of a similar statute in Italy — ■ 
this mistake having now been corrected by the averments of the plain- 
tiff's statement. He dwells further upon the numerous décisions in 
wiiich other courts hâve construed like statutes in other states, and 
hâve held them to include nonresident aliens ; and he insists that the 
reasoning of thèse décisions should commend itself as more in accord 
with the purposes of the Act of 1891 and with considérations of hu- 
manity and of public poHcy. The argument for construing this statute 
so as to include the plaintiff among its beneficiaries would deserve care- 
ful considération, if the question were open in this court. But it must 
be évident, I think, that I am to be controlled by the judgment of the 
Pennsylvania court, and not necessarily by its reasoning. If there 
were nothing before me except the barë judgment of that tribunal to 
the effect that the plaintiff in Deni's Case was given no right of action 
by the Act of 1851 or of 1855, I should be bound by the décision pre- 
cisely as I am now bound, although the court bas seen fit to give rea- 
sons for its ruling. I bave neither the right nor the disposition to ex- 
amine critically the structure of the court's syllogism. It is the judg- 
ment that binds me, and the judgment alone. When, therefore, I find 
a later statute upon the same subject that is framed in essentially the 
same language, it seems to me that I must follow the earlier judgment 
and give the statute the same construction. 

In construing statutes in pari materia, it is an established rule that 
the words of a subséquent act are to be given the recognized meaning 
which they had in a former act, if nothing shall be presented to show 
a contrary intention, and therefore judicial décisions construing one 
of such acts form a sound rule of construction for the other. 26 x^mer. 
& Eng. Enc. of Law (2d Ed.) p. 611, par. "g" (2). In Hersha v. Bren- 
neman, 6 Serg. & R. (Pa.) 2, the Suprême Court of Pennsylvania had 
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occasion to construe section 33 of the Act of 1794 (3 Smith's Laws, 
p. 151). It had been taken from the third and fourth sections of the 
Act of 1764, and, indeed, it not only substantially followed those sec- 
tions, but pursued them for the most part word for word. The Act of 
1764 had received a particular construction in a décision that was ren- 
dered in 1788 and the Suprême Court said (speaking in 1830) that they 
were unwilling to départ from it — 

"partlcularly as we are of opinion that the slight différences that exist be- 
tween the sections alluded to do not In any respect affect the question bef oi-e 
us. The différence of phraseology between the words 'heir at law' and 'old- 
est son' can hâve uo effect ; for those terms hâve evidently the saaie niean- 
Ing." 

And in Reiche v. Smythe, 13 Wall. 163, 30 L. Ed. 666, it was held 
that, where Congress had evidently given a spécial meaning to a par- 
ticular word or phrase in a statute, the Suprême Court would put the 
same interprétation on the same word or phrase, when it was used in 
a later statute upon the same subject. The facts were thèse: In 1861 
Congress exempted from duty "animais living, of ail kinds ; birds,. 
singing and other; and land and water fowls." Act March 3, 1861,.. 
c. 68, 13 Stat. 193. In 1866 it imposed a duty upon "horses, mules, 
cattle, sheep, hogs and other live animais imported from foreign coun- 
tries." Act May 16, 1866, c. 83, 14 Stat. 48. Afterwards Reiche im- 
ported certain live birds, and the Circuit Court sustained the New 
York collecter in charging them with duty under the later statute. 
But the Suprême Court reversed the judgment, holding that when 
Congress said "animais living of ail kinds" in the Act of 1861, it 
adopted the popular meaning of the word "animais," and applied it to 
quadrupeds only, placing birds and fowls in a différent classification. 
The court continued : 

"Congress havlng therefore deflned the word in one act so as to lirait its 
application, how can It be contended that the définition sha,ll l>e eularged in 
the next act on the same subject, when there Is no languagè used ludicatlng 
an intention to produce such a resuit? Both acts are in pari materia, and It 
will be presumed that, if the same word be used in both, and a spécial mean- 
ing were given it in the flrst act, it was Intended it should receive the same 
interprétation in the latter act, In the absence of anything to show a eon- 
trary intention." 

Accordingly it was held that the Act of 1866 when it spoke of 
"animais" also meant quadrupeds, and intended to impose a duty upon 
domestic quadrupeds, leaving the Act of 1861 to apply as before to 
ail other quadrupeds, and also to birds and fowls. 

As it seems to me, the présent question is closely analogous to the 
problem that was presented in Reiche v. Smythe. It will be observed 
that Congress had not expressly defined the meaning of the phrase 
"living animais" in the Act of 1861 ; the Suprême Court discovered 
the meaning for itself, and decided that the phrase had been employed 
with a particular signification. Having decided what that significa- 
tion was, the court applied it to the same languagè ("live animais") in 
the later statute, because the two acts were dealing with the same sub-. 
ject. In the case now under considération the Suprême Court of 
Pennsylvania bas decided — for this is the essence of their décisions — 
that neither of the words "parent" and "widow," as they are used in 
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the Acts of 1851 and 1855, means a nonresident alîen parent or widow, 
the subject-matter being the right of a parent or a widow to recover 
damages for injuries resulting in death to a son or a husband. When, 
therefore, the Législature had occasion to deal again with the same 
subject in the Act of 1891, and spoke again of the "widow," the con- 
clusion seems to be irrésistible that a similarly restricted meaning must 
be borne by the language of the later statute. 

It is not necessary to pass upon the defendant's further objection 
that, even if the suit be maintainable at ail, it has been improperly 
brought in the name of the widow alone. The statement of claim 
shows that there are two children, and it is objected that they should 
hâve been joined as plaintiffs, because the Act of 1891 apparently gives 
the right of action to the "widow and lineal heirs." If, however, I 
am right in the view that has already been expressed, this objection 
need not be considered. 

In other respects the demurrer as amended is sustained, and judg- 
ment thereon may be entered in favor of the défendant. 

Note. — Since the foregoing opinion was filed, the décision of the 
Court of Appeals of the Ninth circuit in Saveljich v. Lytle, etc., Co., 
has been reported. 173 Fed. 277. In that case the Court of Appeals 
follows the Suprême Court of Washington in construing the statute 
of that State to give a right of action to the nonresident alien widow 
and children of a person whose death has been caused by the wrong- 
ful act of another. The décision with its accompanying note contains 
a full, and probably a complète, collection of the conflicting authori- 
ties upon this subject. 



SHELTON T. PRICB. 
(District Court, N. D. Alabama, N. D. December 16, 1900.) 

Bankruptcy (§ 182*)— AssETs— Fratidulent Tbansfeb— Vacation. 

Under Bankr. Act July 1, 1898, c. 541, S 67e, 30 Stat. 504 (U. S. Comp. St 
1901, p. 3449), declarlng InvaJid a transfer made by the bankrupt withln 
four months prier to the fiUng of a pétition in bankruptcy with Intent to 
defraud hls credltors "except as to purchasers in good faJth and for a 
présent, falr considération," such a sale, In order to be sustained, must 
présent both éléments, namely, a purchaser In good faith and payment of 
a présent, falr considération. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g 182.*] 
Bankktjptct (§ 303*)— Prefekences— Considération. 

Evidence keld to require a flndlng that a sale of a bankrupt's stock and 
fixtures In bulk for $."j,000 preseutly paid by the buyer was based on a 
présent, falr considération. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. g 303.*] 
Bankruptcy (§ 303*) — PREFEBENCEa^VACATiON— Bad Faith— Cueden or 

PliCOF. 

Where, in proceedings to set aside an nlJegod fraudulent conve.vance of 
a bankrupt's stock and fixtures, it appenrs tliat the sale was niàde on a • 
présent adéquate considération, the burden of proof that the buyer pur- 
chased In bad faith was on those attacking the transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 



•For other cases see eame topic & S NUMBisa lu Dec. & Am. Digs. 1907 to date, &. Rep'r Indexe» 



892 174 FEDERAL REPOETER, 

4. Bankeuptct (§ 303*) — Fbaudulent Tbansfbes— Sales in Bxtlk. 

Under the présent bankrupt act, a sale of the bankrupt's stock and 

flxtures in bulk is not, in au action by the trustée, prima facie fraudu- 

■ lent in the sensé tliat such sale alone establlshes tlie bad faith of tlie pur- 

chaser ; the sale being merely a circumstanee reflecting on the bona fide» 

of the transaction. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

5. Bankruptcy (g 303*) — Pbefeeences — Sales in Bulk — Fbaud— Buyeb's 

Bad Faith— Evidence. 

Evidence lield iusufflcient to show that a buyer of a bankrupt's stock 
and flxtures in bulk vpitliin four months prior to bankruptcy was actu- 
ated by bad faith, or that he bad knowledge, actual or constructive, of 
the bankrupt's iutent thereby to defraud hls credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

Bill by M. B. Shelton, trustée of B. B. Garner & Co., bankrupts, 
against Charles H. Price to set aside a sale of the bankrupt's stock 
and fixtures as made with intent to defraud creditors. On final hear- 
ing. Bill dismissed. 

Kirk, Carmichael & Rather, Cooper & Cooper, and Ashcraft & Brad- 
shaw, for complainant. 

Walker & Spraggins and Almon & Andrews, for défendant. 

GRUBB, District Judge. This was a bill in equity fîled by the trus- 
tée of B. B. Garner & Ce, bankrupts, by direction of the bankrupt 
court to hâve declared null and void a sale of the bankrupt's stock of 
goods and fixtures to the respondent, and restore the goods or the pro- 
ceeds of the sale of them to the bankrupt estate for distribution among 
creditors, upon the ground that the sale was made with intent to de- 
fraud the creditors of the bankrupt, and that respondent knew or 
should hâve known of such intent. The issue is simplified by the ex- 
press admission in the respondent's answer that the alleged f raudulent 
sale was made within four months prior to the filing of the pétition in 
bankruptcy and while the bankrupt was insolvent, and, by the ad- 
mission implied therein, from absence of any déniai of the averment 
of the bill that the sale was made with the intent on the bankrupts' 
part to defraud their creditors. The sale so made would be null and 
void under section 67e of the bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), "except as to purchasers 
in good faith and for a présent, fair considération." The important 
inquiry is whether the respondent is shown by the évidence in the rec- 
ord to bave been a purchaser in good faith and for a présent, fair con- 
sidération. Both éléments must concur in order to uphold the sale as 
against the trustée. 

The sale of the stock of goods and fixtures attacked by the bill was 
made in bulk and for an actual presently paid considération of $3,000. 
Without extending the opinion by an analysis of the évidence relating 
to the fairness of the considération paid, the conclusion reached by me 
is that the respondent paid a fair value for the goods purchased in 
view of their condition at the time of the purchase and the fact that he 
overbid another purchaser for them. When the considération paid 
is shown by the record to hâve been adéquate, the burden shifts to the 

*For oUier cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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complainant to affirmatively show that respondent purchased in bad 
faith — i. e., that he knew of the intent of the bankrupt McSwine, who 
made the sale, to make it for the purpose of paying the debt owing by 
the bankrupt firm to his mother to the exclusion of the other cred- 
itors of the bankrupt; or was put on inquiry as to the existence of 
such intent on the bankrupt's part, and failed to prosecute such inquiry 
with the required diligence, the doing of which would hâve disclosed 
to respondent the existence of such fraudulent intent. Jones v. Simp- 
son, 116 U. S. 614, 6 Sup. et. 538, 29 L. Ed. 742. Under the présent 
bankrupt act, it does not seem to me that the purchase of a stock of 
goods and fixtures in bulk is prima facie fraudulent in the sensé that 
proof of such sale alone answers the exigencies of the burden im- 
posed on complainant, of showing bad faith on respondent's part in 
purchasing. Houck v. Christy, 152 Fed. 612, 81 C. C. A. 602. It is 
merely a circumstance along with the other attendant circumstances 
of the sale reflecting on the bona fides of the transaction. The ques- 
tion fc)r décision is whether the court is reasonably satisfied from the 
évidence in the record that the respondent was charged with the duty 
to discover the fraudulent intent of his vendor to use the proceeds of 
the sale for the purpose of paying one creditor to the exclusion of oth- 
er creditors. If such duty rested upon respondent, before making the 
purchase, inquiry of the bankrupt McSwine would not answer the réq- 
uisition in this respect. Inquiry from the bankrupt Garner, however, 
would, under the facts in this case, be on a différent footing. 

The facts attending the transaction, briefly stated, are as follows : 
The bankrupt firm consisted of two members, R. W. McSwine and 
B. B. Garner. At the time of the sale, the latter had withdrâwn from 
the firm, and for some time, before his complète withdrawal, had been a 
salaried employé only and not a partner. He took no part in the sale 
and had no knowledge of it until after it was completed. He was an 
experienced groceryman, while McSwine was not. The business had 
not been a prospérons one, but at the time of the sale the firm was 
not under strenuous pressure from any of its creditors. Even the 
Merchants' Bank seems to hâve been induced to press its indebtedness 
only because of the suggestion of the bankrupt B. B. Garner, and not 
from any appréhension of its own as to its claim. No commercial 
creditors were pressing their claims or discontinuing crédit. Had Gar- 
ner remained with the firm, its business could hâve easily been contin- 
ued until late in the spring without financial embarrassment or pres- 
sure. The immédiate inducement to the sale may be fairly inferred 
to hâve been that B. B. Garner, the only experienced groceryman, 
severed his connection with the firm the first of the year ; that the oth- 
er member of the firm was incompétent to conduct the business of the 
firm without him, and was desirous of moving to Florida with his 
mother and stepfather. The évidence fairly shows that a sale had been 
contemplated and openly discussed in Florence by the bankrupt Mc- 
Swine and his stepfather Wilson, speaking for him, for thèse antici- 
pated reasons, for at least two months before the sale to respondent 
was made, and offers were solicited during that period both from re- 
spondent and others, and brokers were employed by McSwine and 
Wilson to procure a purchaser. This state of affaira was reasonably 
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well known in Florence for a considérable period before the sale. It 
seems clear that a bulk sale, attended by such circumstances, would 
not arouse suspicion of intending purchasers that it was a sale made in 
contemplation of insolvency by the vendors, and for the purpose of 
defrauding their creditors. Any suspicion arising from the offer to 
sell in bulk, and, so, out of the usual course of business, would be al- 
layed by such generally known innocent reasons therefor. The réputa- 
tion of the firm up to the time of the sale was not shaky. .Garner was 
a man of integrity and known business capacity, while McSwine seems 
to hâve had an undeserved réputation of being a man of some means. 
It was not publicly known that Garner had left the firm until the time 
of the sale to respondent. The mère fact that the firm would likely 
owe mercantile debts, because of the character of its business, would 
not put upon inquiry an otherwise innocent purchaser, when the sale 
was publicly and not secretly made, and when there existed, known to 
the purchaser and the public, a sufficient and an innocent motive on 
the vendor's part for making the sale, and when there was current in 
Florence no rumor that the contemplated sale was due to the shaky 
financial condition of the firm or to the impossibility of its continuing 
the business because of pressure from its creditors. The évidence 
fails to disclose the existence of any suspicion in Florence as to the 
financial instability of the firm prior to the time of the sale. Indebted- 
ness is not sufficient to create suspicion; it must be insolvency or in- 
debtedness of a character likely to prevent the business from being 
conducted as a going concern. Simmons v. Shelton, 112 Ala. 294, 21 
South. 309, 57 Am. St. Rep. 39. 

Does the record show any facts within the peculiar knowledge of 
respondent, as distinguished from the public generally, that would put 
him on inquiry as to the fraudulent intent? The évidence shows that 
respondent was asked by McSwine or Wilson about December Ist to 
make an oflfer for the stock ; that at one time respondent had been in 
the grocery business, and later and at the time of the sale had been 
engaged in buying secondhand stocks and disposing of them. Re- 
spondent had known B. B. Garner, one of the bankrupts, ail his life, 
and was an intimate friend. McSwine, the other bankrupt, was a com- 
parative stranger in Florence, and an acquaintance merely of respond- 
ent. Under such circumstances it does not seem unnatural that re- 
spondent should hâve informed Garner of the proposition of his part- 
ner, nor imply that respondent believed McSwine to be untrustworthy. 
Garner was réticent its his disclosures about the condition of the firm 
to respondent. He did not at that time tell him of his lack of interest 
in the stock or his contemplated severance of ail relations with the 
firm. Considering his testimony with that of respondent, I do not 
think that it is affirmatively established that Garner disclosed any in- 
debtedness of the bankrupt firm, except that to the Merchants' Bank 
and to Mrs. Wilson. He did inform him that he felt personally re- 
sponsible for the payment of the bank's indebtedness, and believed that 
future collections of the firm would easily take care of it. Respondent 
conveyed to Garner the idea, in the first conversation, that he would 
not feel free to buy the stock unless Garner was protected. The only 
protection which Garner claimed to need was against the indebtedness 
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of the Merchants' Bank. Upon the second interview, Garner volun- 
tarily told respondent that he was out of the business ; that his matters 
were arranged, and it would be ail right for respondent to buy the 
stock. Garner, having then no interest in the old firm or in the prop- 
erty sold, but only an interest to see it applied to the indebtedness of 
the firm, especially that of the Merchants' Bank, was a persan upon 
whose information as to the condition of the bankrupt firm respondent 
could reasonably rely. Taking the two conversations together, I think 
respondent was reasonably assured by Garner that the only indebted- 
ness of any conséquence owing by the firm was that owing to the Mer- 
chants' Bank and to Mrs. Wilson, and that the bank's indebtedness 
had been satisfactorily arranged, so far as any disposition of the stock 
to respondent was concerned. While, as a matter of fact, the arrange- 
ment referred to by Garner was merely a promise by McSwine to pay 
the firm debts, upon Garner's withdrawal, I think a fair construction 
of the évidence shows that the character of the arrangement was not 
communicated to respondent by Garner, but only the fact that an ar- 
rangement of the bank's indebtedness, consistent with the purchase of 
the stock by respondent, had been effected. It seems to me that what- 
ever suspicion as to the firm's indebtedness was created by the first 
talk between Garner and respondent was allayed by the second, and 
that respondent was justified in acting upon the assurance given him 
by Garner in the second talk. 

Complainant contends that the circumstances under which the sale 
was made cast suspicion on the good faith of the purchaser, in that 
it was made hurriedly and without an inventory or examination of 
the firm's books ; and that the considération was paid in money. While 
it is true that the sale was negotiated in two days, it is also true that 
it had been under considération by both parties in a gênerai way for 
at least a month. The passing of Garner from the firm on December 
28th, and his suggestion to respondent that he could now buy the 
stock, revived the idea of a purchase by respondent. When the nego- 
tiations were renewed, other purchasers from Shefiîeld were in con- 
férence with the bankrupt for the purchase of the stock, and this fact 
naturally stimulated the respondent to expédition. It was the présence 
of a compétitive bidder for the stock, and not the necessitous condi- 
tion of the bankrupt firm, that operated on respondent. Due time was 
taken to ascertain the value of the stock, and the sale was conducted 
openly. That secrecy was not intended appears from the fact that 
visible possession changcd upon the exécution of the bill of sale, and 
within half an hour thereof the cashier of the Merchants' Bank was 
in the store under circumstances that indicated that he was aware of 
the transfer. It is true that no inventory was taken by the purchaser, 
but a careful examination of the stock was made by the respondent 
and Kilburn both on Friday and Saturday before the sale was made. 
Respondent and Kilburn were both experienced grocerymen, and were 
not trained bookkeepers, and could better ascertain the value of a 
stock by examination and calculation, as they did, than by taking a 
formai inventory. Only the stock was purchased and not the ac- 
counts, and so no examination of the books would naturally occur to 
the respondent as being necessary; especially in view of the fact that 
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he was not a trained bookkeeper. His expérience in liandling sec- 
ondhand stocks is important, both as qualifying him to quickly ap- 
praise the value of this stock and as constituting him a natnral bidder 
for it. It is not intimated that he was influenced in making the pur- 
chase by any other motive than the profit to be obtained on resale, and 
it is hardly probable that such a purchaser would fail to investigate 
the value of the stock sufficiently before purchasing. The payment in 
money, rather than by check, was unusual, and, unexplained, would 
be suspicious. The unpleasant relations between Wilson and the bank 
with which the respondent did business is proven by the évidence of 
Elting. The objection by Wilson to a check on respondent's bank on 
this ground is testified to by respondent, and not disputed. It is true 
the bankrupt could hâve deposited the check in his own bank, but in 
that case would probably désire certification of it by respondent's bank. 
If the purpose of a money payment had been to conceal the transac- 
tion from the Merchants' Bank, it could bave been accomplished as 
well by taking respondent's check and cashing it at the bank on which 
it was drawn. As a matter of fact, the transaction was not attempted 
to be kept secret, for the record tends to show that a number of non- 
participating persons, including the cashier of the Merchants' Bank, 
learned of it within less time than an hour from the exécution of the 
bill of sale. It is true, also, that the respondent began the sale of the 
goods at retail and wholesale, immediately on being put into posses- 
sion. But this was donc openly and with no purpose to make away 
with the stock, and was consistent with the object of the purchase, 
which was to resell the goods, at once, to merchants and at . etail, 
for the purpose of realizing on them. 

It is also contended that the known purpose of the bankrupt Mc- 
Swine to go to Florida should hâve put the respondent on notice 
that he intended to abscond with the purchase money. No immédiate 
departure was in contemplation; on the contrary, the bankrupt, as a 
part of the sale agreement, reserved the right to desk room in the 
store, for the purpose of collecting the accounts due the bankrupt firm, 
which implied a continued résidence in Florence of some duration. 
The fact that another bidder for the stock was présent on the day of 
the sale, and that respondent was told by the bankrupt McSwine that 
he would not consider a bid from him until the other bidder had been 
disposed of, tends to show that respondent paid a fair value for the 
stock, and bought under circumstances that would disarm suspicion. 

The évidence convinces me that respondent had no other motive in 
purchasing than a profit on resale; that he bought a stock that had 
been oiïered for sale in bulk for a inonth or more, and was being of- 
fered then for an assigned reason that would reasonably disarm sus- 
picion of fraud; that many of the circumstances under which the 
purchase was made were calculated to allay, rather than to arouse, 
suspicion in a purchaser ; and ail are reasonably explained consistently 
with the good faith of the purchaser. This case, in its facts, seems 
to me more analogous to the case of Simmons v. Shelton, 113 Ala. 
384, 31 South. 309, 57 Am. St. Rep. 39, than to that of Houck v. 
Christy, 153 Fed. 613, 81 C. C. A. 603. 

My conclusion is that the respondent did not hâve actual knowledge 
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of any intent on his vendor's part to defraud hîs creditors, and was 
not charged with notice thereof from the circumstances. The bill ir 
therefore dismissed, at the complainant's costs. 



GOEHEIG T. STRYKEB. 

(Circuit Court, M. D. Pennsylvanla. November 15, 1909. On Motion to Vacat^ 
December 10, 1909. On Rehearing, Deeember 13, 1909.) 

No. 165, October Term, 1908. 

1. Tbiai, (§ 105*)— Réception or Evidence— Bffeot of Admission ov Incompé- 

tent Evidence. 

A verdict cannot be supported by Incompétent évidence alone, although 
It was admltted wltbout objection. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 261 ; Dec. Dlg. J 105 ;» 
Evidence, Cent Dlg. S 2430.] 

2. Evidence (§ 243*)— Admissions bt Agent— Statement Attee Teansaction. 

An admission Is an admowledgment of tlie existence of a fact, of wblch 
It is évidence only in the sensé that It dispenses wlth the proof of It. To 
be blnding, It must necessarily be made by the party himself against 
wBom It is introduced, or by some one bavlng authorlty at the time, to 
speak for hlm in the premises. The admissions of an agent, therefore, 
to blnd hls principal, must be made In the course of his agency, and be 
concemed wlth the furtherance of it; and a'statement by an agent with 
respect to a eompleted transaction, as to which his agency bas ceased, 
however close in point of tlme, is a mère déclaration or narration, whIch 
is not compétent évidence to affect his principal. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §| 887, 912 ; Dec. 
Dig. § 243.*] 

8. Evidence (§ 243*)— Admissions by Agent— Evidence or Négligence. 

Plaintiff's intestate, who was in défendant'» employ, engaged in the 
construction of a building, was kllled by falling from a gin pôle on whlch 
lie was rlgging a biock and fall. There was évidence that the leader Une 
which held the block untll hooked In the sling was not properly fastened 
at the ground end ; otherwise, the block could not hâve fallen as it dld. 
Deceased was an experlenced rlgger, and the only évidence tending to 
show any négligence or liablllty on the part of défendant was that hls 
sou, who was superlntending the work on the building, stated that he 
had himself fastened the Une. The testlmony was that he made such a 
statement 15 minutes after deceased fell, and again an hour later. Held, 
that such statements. If made, were not compétent évidence against de- 
fendant ; the agency of the son wlth respect to the transaction having ter- 
mlnated before they were made. 

[Ed. Note. — For other cases, eee Evidence, Cent. Dig. § 912; Dec. Dlg. 
§ 243.*] 

4. Tbial (§ 92*)— Motion to Sthike Otjt Evidence— NtrNo Pbo Tunc Oedebs. 

The flling nunc pro tunc as of the date of the trial of a motion to strlke 
out évidence, and an amendment of the record to show a ruling thereon 
and exception, should not be allowed several months after the trial, when 
It does not appear that a formai motion was in fact made and ruled on 
at the time. 

[Ed. Note. — For other cases, see Trial, Dec. Dlg. § 92.*] 

5. Judqment (§ 199*) — Motion pob Judgment Notwithstandino Vebdict — 

Competbncy of Evidence. 

The motion for judgment non obstante veredicto is a searching one, 
which goes to the vitala of the case, and on its considération incompétent 

>For other cases see same topic & i ucmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
174 F.— 57 
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, ..evfaençe; mttst -feie âlsregarded, eyen though admittèd without • objection ; 
•' and, the faet that, if it had been pbjected to and excluded, competfsnt evi- 
' ■ dende' tnlgbt Mavé been prôduced, ' Is not sufBcient, to wafrant its considér- 
ation, wliere It is the only évidence to sustatn th'e verdict, since It was 
the duty of the party offering it to produce ail the materlal évidence he 
had, not tinnecessarlly cumulative. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 199.*] 

Açtiop by widow for death of husband by alleged négligence of 
défendant, and verdict for plaintiff for $8,850. Binding instructions 
for défendant having been refused, a rule for judgment non obstante 
veredicto was taken. Rule madè âbsolute. 

C. ElSprOut, H." T. Ames, and John E. Cupp, for the rule. 

r; N. M. Edwards, opposed. 

ARCHBALD, District Judge. The plaintiff's husband was killed 
while endeavoring to rig a block and fall to the top of a gin pôle for 
use in the construction of a building, of which the défendant was con- 
tractor. He was an expert "figger," and the duties m which he was 
engaged, while hàzardous, wefg.perfectly familiar to him. The pôle 
was equipped with a sling at the top,into which to hook the blocks, 
which wÈre drawn up to it by a light rope called a leadeii- line, passing 
over a. puUey, and were held in place by it while the rigger inserted 
tlie hook in the sling. The défendant was not présent at the building 
at the time of the accident, and hàd not been for several days, being 
represented in his absence by his son, James Stryker, who superin- 
tended the job when his father was not there. The gin pôle in ques- 
tion was properly equipped, and nothing broke or gave way ; the ac- 
cident resulting solely from the way it waS used or operated. It was 
the deféndant's contention that the blocks féll because they were not 
progerly hooked into the sling by the deceased, and gave way in con- 
séquence, when he rested his weight upon them to tome down. The 
plaintiflf claimed that the ground end of the leader line, which held 
the blôçkg after they were drawn to the top, was liot fastened as it 
should hâve been, and that when the ideceased, having temporarily 
hooked the blocks into the sling, made use of them to raise himself 
up to makê à perrnanent attachment, riOt being sufïîciently supported, 
they f ell, and precipita,ted him to the floor of the building. 

There was évidence that the ground line was being looked after by 
Bidlack,.a young man of little expérience, assigned to assist the de- 
ceased, who had hold of it after the blocks had been hauled to the 
top, and that the deceased called eut to him, as he slung himself upon 
the blocks to Corne down, to "let go the crab," meaning to imlatch the 
windlass, by which the rope that ran over the pulleys of the block and 
fall was controlled, and that, Bidlack having dropped the end of the 
leader line to go to the windlass and exécute this order, the hook came 
out of the sling when the additional weight of ' the deceased was 
throwti; ijpon .it, and, not being otherwise supported, the whole thing 
fell. If thèse were the facts, no négligence on the part Of the défend- 
ant was shown, and something else must be made to appear to entitle 
the plaintiff to recover. Realizing this, the contention is that young 

•For othér cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stryker, and not Bidlack, was the ground man, and that, instead of 
staying at his post, as he should, he tied the end of the line and went 
off, and the line,, being insufficiently fastened, gave way, when the 
deceased put his weight on the blocks to climb higher, with the resuit 
which followed. The jury adopted this view, and gave a verdict for 
the plaintiff, and the question is whether there is any évidence to sus- 
tain it. 

That James Stryker was in gênerai charge of the work on the 
building, as superintendent, in the absence of his father, has been al- 
ready stated. But that he had anything to do with the setting Up or 
the opération of the gin pôle, either before or at the time of the acci- 
dent, is denied ; and that he was not there when the deceased fell to 
his death, and had not been for anywhere from 5 to 15 minutes, is con- 
ceded, his absence, in fact, being the subject of complaint, and in 
part, at least, the basis of the charge of négligence. No négligence, 
however, can be predicated upon the fact that he was not there, unless 
he was the ground man, relied on by the deceased to look after the 
line while he went up the pôle. And the only évidence that he was, 
are certain admissions, alleged to hâve been made by him, after the 
accident had taken place. It is testified, for instance, by John S. Goeh- 
rig, a brother of the deceased, himself a rigger, who was at work 600 
or 700 feet from the building, and got to the spot within 10 or 15 
minutes afterwards, that, as they were lifting the body of the dying 
man to take him home, he, the witness, looked up and saw James 
Stryker standing there, and asked him, "Who was the ground man?" 
and he answered, "I was;" and, "Who tied the leader line?" and he 
said, "I did ;" at the same time pointing out a place in the floor where 
it had been fastened to a beam. About an hour later, also, at the 
house of the deceased, according to the testimony of several members 
of the family who were présent, the same question was put by another 
brother, Reno Geohrig, also a rigger, and the same response made to 
it, accompanied by the further statement by young Stryker, according 
to some, that while he was not there when the deceased fell, having 
gone to a cigar store a few minutes before, he knew that everything 
was safe on the ground when he left, because he himself did the tying. 

This évidence came in without objection; it being frankly conceded 
by plaintiff's counsel that, as then advised, they considered it admis- 
sible. It is now contended, however, that it was not, and that, even 
though no objection was made to it at the time, it was not compétent 
to affect the défendant, who could not be bound by the déclarations 
of an agent, not made in the course of the transaction, but after it was 
at an end, descriptive of what had already taken place. That no ob- 
jection was interposed to the réception of the évidence is persuasive 
of its competency; but if, upon further considération, it is found to 
be otherwise, there being no évidence outside of it to charge the de- 
fendant, and the verdict in that view being left without anything to 
support it, there is no reason why it should not be controlled, and 
the case disposed of as though it had not been received. Pitcairn v. 
Hiss, 135 Fed. 110, 61 C. C. A. 657. 

An admission is an acknowledgment of the existence of a fact, of 
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whïch it îs évidence only in the sensé that it dispenses with the proof 
of it. 1 ElHott, Ev. § 330; 16 Cyc. 938; To be binding, it must nec- 
essarily be made by the party himself against whom it'is introduced, 
or by some one having authority, at tKe time, to speak for him in 
the premises. The admissions of an agent, therefore, to Iiave this 
efïect, must be made in the course of his agency, and be concerned with 
the furtherance of it ; it being only as he stands as the représentative 
of his principal in the matter to which they relate that this is true of 
them. 1 Eiliott, Ev. § 353; 16 Cyc. 1003. Mère déclarations after 
the fact, and unconnected with the prdsecution of his agency, are no 
more admissible against his principal than those of an entire stranger. 
■The subject is very much confused by the efforts which are constantly 
made to get in the statements of an agent, iinder the guise of their 
being a part of the res gestœ. But they are admissible as such only 
when they enter into the occurrence as a constituent fact, and not as 
mère déclarations, and where this is not the case thev hâve no evi- 
dentiary value. 1 Eiliott, Ev. § 253; 16 Cyc. 1007, 1Ô08. After the 
transaction is complète, any statements with regard to it, from what- 
ever source, becomé purely descriptive of the event, and are not with- 
in the province of the agent to make ; his agency not being to that 
end. The proximity to the occurrence may inspire the belief that, as 
a narrative of it, the statements are true, and this may account for 
their acceptance at times by the courts, as by the common mind, when 
the principle involved is not kept in view. But, on the other hand, if 
not mariuf actured in the désire to incriminate some one, as they easily, 
if not often, are, they are liable even more than the ordinary admis- 
sions to be incorrectly reported, if not altogether misunderstood, and 
clearly on principle are not to be received. The déclarations of a by- 
stander, describing the incident immediately afterwards, hâve the 
same; persuasive force; but that does not make them évidence to bind 
any one, which the fact that the person making thèm happens to bear 
a représentative relation to the party against whbm; they are brought 
forward does not change. No doubt there are cases where the dis- 
tinction is not observed; the nearness of the déclarations to the inci- 
dent being accepted as the guide. Ilanover R. R. v. Coyle, 55 Pa. 396 ; 
Shafer v. Lacock, 168 Pa. 497, 33 Atl. 44, 29 L. R. A. 254; Coll v. 
Easton Transit Co., 180 Pa. 618, 37 Atl. 89 ; Kansas City R. R. v. 
Moles, 131 Fed. 351, 58 C. C. A. '39 ; Sample v. Consolidated R. R., 
50 W. Va. 473, 40 S. E. 597, 694, 67 L. R. A. 186. 

But the'law for this court is laid down in Vicksburg & Meridan 
R. R. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L. Ed. 299, ap- 
proved in Boston & Albany R. R. Co. v. O'Reilly, 158 U. S. 334, 15 
Sup. Ct. 830, 39 L. Ed. 1006, where it was held that the déclarations 
of a locomotive engineer, made within a few minutes after an acci- 
dent, as to the speed at which he was running when the accident hap- 
pened, were not admissible to charge the company. "His déclaration, 
after the accident had become a completed fact," says Mr. Justice 
Harlan, "and when he was not performing the duties of engineer, that 
the train, at the moment the plaintifï was injured, was being run at 
the rate of 18 miles an hour, was not explanatory of anything in which 
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lie was theri engaged. It did not accompany the act froni which the 
injuries in question arose. It was in its essence the mère narration 
of a past occurrence, not a part of the res gestae — simply an assertion 
or représentation, in the course of conversation, as to a matter not 
then pending, and in respect to which his authority as engineer had 
been fully exerted. It is not to be deemed part of the res gestœ simply 
because of the brief period intervening between the accident and the 
making of the déclaration. The fact remains that the occurrence had 
ended when the déclaration in question was made, and the engineer 
was not in the act of doing anything that could possibly affect it. If 
his déclaration had been made the next day after the accident, it 
would scarcely be claimed that it was admissible évidence against 
the Company. And yet the circumstance that it was made between 
10 and 30 minutes-^an appréciable period of time — after the accident 
cannot, upon principle, make the case an exception to the gênerai rule." 

In the présent instance the statements made by James Stryker at 
the house of the deceased, an hour after the accident, were inadmissible 
upon any theory, being altogether too remote in point of time, if that 
is a controlling considération, to make them part of the res gestae, ac- 
cording to which alone, in any event they could be introduced. But 
so equally were those at the building, when the deceased was being 
removed, 10 or 15 minutes after the accident; the occurrence as such 
being closed, and the circumstances, by which the responsibility for it 
was to be determined, being complète. His déclaration then as to his 
part in it, if any, was narrative merely, being individual and personal, 
and having nothing whatever to do with his being superintendent of 
the job. It was his mère say-so, which was incompétent to change or 
color any fact, and so inadmissible to make évidence against this prin- 
cipal, any more than in his favor, if it had happened to be the other 
way. If, before the accident had taken place, on inquiry from the 
deceased as to who was going to act as his ground man, he had been 
heard to say that he was; or if, as he was about to leave the building, 
he had told Bidlack to take his place in looking after the end of the 
leader line ; thèse would be examples of déclarations, made by an agent 
in the course of his employment, which would be effective to bind 
his chief. They would be facts, and not a mère récital' of them; the 
one being an assurance to the rigger that he could rely on his assist- 
ance ; and the other a direction to a subordinate. by which at the same 
time, his own relation to the work in hand was defined. But when the 
man had" fallen, and ail that entered into the fatality had passed, any 
statement then was after the fact, and no more compétent to bind his 
superior than that of any other person there. 

If this be correct, the verdict cannot stand. The blocks fell, and the 
deceased was killed, because they were not supported as they should 
hâve been. And this was due, in part at least, to the fact that the 
end of the leader line was not secured. If it had been, even though 
the hook was not properly inserted in the sling, the blocks would not 
hâve corne down. No doubt the hook would hâve sustained them by 
itself, and the deceased was responsible, of course, for that. But if 
the attachment which he made was only temporary, and not intended 
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to be permanent, and he relied on the blocks being held by the leader 
line until he had finally adjusted them, of which there is some évi- 
dence, and as the jury hâve apparently found, the accident is not to 
be laid at his door. But neither upon this showing, without more, is 
there anything by which the défendant can be held. It is only as he 
is made responsible for. the leader line being as it was that this can 
be donc. And the déclaration of young Stryker that he was the ground 
man, and tied the line, is ail there is for that. So far as the défend- 
ant is concerned, however, this was mère hearsay, and it matters not 
that it was received in évidence, if it had in fact no légal force. Pit- 
cairn v. Hiss, 135 Fed. 110, 61 C. G. A. 657 ; Hamilton v. Railroad, 51 
N. Y. 100. Moody v. McCown, 39 Ala. 586. 

At the close of the case the défendant moved to strike out this evi- 
ence, and to hâve a verdict directed in his f avor ; nothing having been 
shown without it by which he could be charged. Thèse motions 
should hâve prevailed. And the verdict for the plaintiff having been 
taken subjèct to the point reserved, whether under ail the évidence she 
was entitled to recover, the défendant has the right to hâve the case 
disposed of now, the same as it should hâve been then. The verdict 
must stand, if at ail, on the compétent, and not the incompétent, évi- 
dence, and the latter, having no sustaining force, is to be taken as 
though it was not in. It follows, therefore, there being no compétent 
évidence to hold the défendant, that the verdict cannot be sustained. 

Judgment is therefore directed to be entered in favor of the défend- 
ant non obstante veredicto on the point reserved. 

On Motion to Vacate Motion to Strike Out Testimony. 
(December 10, 1909.) 

N. M. Edwards, for the motion. 
J. E. Cupp, opposed. 

ARCHBALD, District Judge. Pending the disposition of the rule 
for judgment non obstante veredicto, a motion was made by counsel 
for the défendant for leave to file, as of the date of the trial, a motion 
to strike out as incompétent the évidence of admissions made by James 
Stryker with regard to his part in the accident, and to hâve an excep- 
tion noted to the refusai of the court so to do. Such a motion was 
said to hâve been made at the trial in connection with the argument 
by counsel of a request for binding instructions in favor of the de- 
fendant, and, not being shown by the record, the présent motion was 
made to supply the deficiency. It was sustained by the affidavit of 
counsel, and, corresponding as it did with my gênerai recollection on 
the subject, the araendment was allowed as prayed for. Unfortu- 
nately, however, this was done without notice to counsel for the plain- 
tiff, and it is now made the subject of complaint in conséquence; it 
being denied that it correctly represents what happened, no question 
having been raised, as it is said, with regard to the admissibility of this 
évidence, nor any request made to strike it out, until after the jury 
had been charged and retired, and then only in an informai and per- 
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functory manner. I regret that action was taken by the court with- 
out first hearing f rom the plaintiff, and without being fully advised in 
the matter, and the motion to vacate the order referred to, which is 
now made, is the not unnatural conséquence. 

The stenographer's notes show nothing, but neither do they show 
the request for binding instructions, which was undoubtèdly made ; it 
being in the course of the argument of this request, as it is claimed, 
that the motion to strike out was offered. Thèse notes are, there- 
fore, of no assistance, and in no event, of course, would they be con- 
trolling. With due respect to the ordinary accuracy of shorthand re- 
ports, they are not infalHble, and the court is not bound by what the 
stenographer may or may not see fit to set down, according to his con- 
ception of what is or is not important. After the 10 months which 
hâve elapsed, however, my own recollection is not so clear as it might 
be, and I confess that I am considerably unsettled as to what took 
place, after hearing from the plaintiff's counsel. That some suggestion 
was made about striking out the évidence in question, after an intima- 
tion from the court that it was incompétent and would hâve been ex- 
cluded upon timely objection, seems to be conceded. But that it took 
definite shape, or was made in season to affect the trial, or be entitled 
to a place on the record, is strenuously denied, and is certainly doubt- 
ful. Entertaining such views, as I bave from the start, with regard 
to the incompetency of this évidence, it is hardly possible, if a motion 
had been made, that I would either hâve refused it, or gone on in the 
face of it, and submitted the case to the jury, when I knew that this 
was ail there was to sustain a verdict. Whatever référence to the 
subject was there fore made, it is my best judgment that no formai mo- 
tion to strike it out was tendered, and certainly no exception was taken 
to the refusai of it, by which the action of the court would hâve been 
preserved and brought upon the record. If there was anything, it was 
nothing more than a passing suggestion, which was not pressed, and 
is not, therefore, entitled to be revived and put in shape by a nunc pro 
tune order, so as to be considered and made the basis of décision on 
the motion for judgment non obstante veredicto. The record on which 
that judgment must stand is the record as it was made at the trial. 
And while it is not above amendment to correct mistakes, or supply 
omissions, it is not to be pieced out by anything which has the appear- 
ance of an afterthought, or which was not deemed of enough impor- 
tance at the time to be noted and made the subject of exception. Un- 
der ail the circumstances, I am convinced that in allowing the nunc 
pro tune order an undue advantage was accorded to the défendant, 
and that it must be recalled and vacated in conséquence. If a motion 
to strike out was in fact made, which is doubtful, it was made in such 
a casual and inconsequential way that it cannot be insisted on and 
given place by such an order, 

The order, amending the record so as to show that a motion was 
made at the trial to strike out the évidence of admissions of James 
Stryker with regard to his participation in the accident, and that an 
exception was taken by the défendant to its refusai, having been un-, 
advisedly made, is therefore set aside and vacated. 
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On Rehearing of Motion for Judgment Non Obstante, 
(December 15, 1909.) 

N, M. Edwards, for the motion. 
John E. Cupp, opposed. 

ARCHBAL,D, District Judge. Notwithstanding the vacating of the 
order allowing the entering nunc pro tune of the motion to strike out 
the évidence with regard to the admissions of James Stryker, the de- 
fendant's superintendent, I see no occasion to disturb the judgment for 
the défendant non obstante veredicto, which has been entered. It is 
true that in entering that jvtdgment it was assumed that a motion to 
strike out was made, and the position was taken that, as it ought to 
hâve prevailed, it therefore left the verdict with nothing to stand on. 
But, regardless of whether it was made or not, the same conclusion is 
to be reached ; the évidence, although admitted, being clearly incompé- 
tent, and the case having to be ruled on the compétent, and not the in- 
compétent, évidence. The motion for judgment non obstante veredicto 
is a searching one, which goes to the vitals of the case, and if there is 
any weakness in the proof s it finds and uncovers it. The réception of 
incompétent évidence does not change the character of it, and it matters 
not whether or not objection was made to it. As said in Hamihon v. 
New York Central R. R., 51 N. Y. 100 : "It does not follow that the 
omission to object to testimony is a concession that it is compétent." 
Where, therefore, as in that case, a passenger was wrongfuUy ejected 
from a train for failure to produce à ticket or pay his fare, but aft- 
erwards, upon the mistake being discovered, was refunded what he 
had been compelled to pay on another train, in an action of trespass 
for the injury, it was held that any slander or abuse of the passenger 
by the conductor at the time of returning his money was not com- 
pétent to bind the company, and that a request for instructions to 
that effect should hâve been given; the failure to object to the intro- 
duction of the évidence being of no conséquence. So, in Moody v. 
McCown, 39 Ala. 586, where paroi évidence was admitted which 
tended to vary the agreement of the parties as expressed in a wfitten 
contract which they had executed, it was held that, being incompétent 
for that purpose, it must be disregarded and the writing construed ac- 
cording to its own terms, and that it made no différence that the paroi 
évidence came in without objection. In Chesapeake Transit Company 
V. Walker (C. C.) 158 Fed. 850, also, after évidence directed to estab- 
lish the damages resulting from the breach of a contract to build a 
railroad had been received and submitted to the jury, the jury having 
failed to agrée, the court, upon further considération, being convinced 
that a recovery could not be sustained on it, directed a verdict for the 
défendant; and this was affirmed on appeal. (C. C. A.) 169 Fed. 543. 
See, also, Pitcaim v. Hiss, 125 Fed. 110, 61 C. C. A. 657. 

There is nothing to the contrary in First Unitarian Society v. Faulk- 
ner, 91 U. S. 415, 23 h. Ed. 283. In that case the plaintiff sued for 
services as architects in making plans for a church, and a conversation 
with the pastor was given in évidence. Objection was made that his 
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authority was not shown, and the plaintiffs thereupon offered to follow 
this with proof that he was the duly authorized agent of the church 
in that behalf, and that the congrégation subsequently acquiesced în 
what he had done. No such proof was in fact made, and the case 
closed without further référence to it. The case was submitted to the 
jury, however, upon a theory which made this évidence immaterial, 
and it was held that, in view of this, as well as the failure of the de- 
fendants to call attention to the omission, the judgment should not be 
disturbed. It is manifest that this is entirely différent from anything 
which we hâve hère. Not only was the évidence as to the conversation 
with the pastor, even if erroneously admitted, harmless ; but, being 
compétent when it was received, the court could not be convicted of 
error because the accompanying offer which made it compétent was 
not coraplied with, which the défendants acquiesced in by their si- 
lence. In no view was the verdict made to rest, as hère, on incompé- 
tent évidence, which was not effective to sustain it. 

It is sa.id, however, that, if objection had been made at the time, 
the plaintiff possibly could hâve supplied the deficiency, and that the 
case ought not to be thrown eut of court for want of proof, which 
might hâve been cured by other évidence, had attention been prop- 
erly called to it. But it is incumbent on a party to bring forward 
ail the évidence that he has ; and, except vi'here it is unnecessarily cum- 
ulative, there is no objection to duplicating it, particularly as to essen- 
tials. Neither can there be any just complaint that, where a party has 
not proved ail that he could, the little that he has proved is adjudged 
insufficient. The people are interested that litigation should be brought 
, to an end once for ail, when it can be, and this is more than ever to be 
adhered to in thèse days, when complaint is being made of the law's 
delays, and the existing facilities for securing proof s are so abundant. 
The crucial point in the présent case admittedly was the alleged déc- 
larations of James Stryker as to his participation in the accident. 
Without this no case was made out; and, so far as appears, this was 
ail the évidence which the plaintiff had to rely on. But incompétent 
évidence is the same as no évidence, and, notwithstanding that it is 
let in, on a motion non obstante veredicto, it can be given no force, 
and is the same as though it was not. The case as it stands, there fore, 
is in this plight: That there is no effective évidence by which the 
défendant can be held liable, and therefore nothing upon which the 
verdict can be sustained. If there was other évidence which the 
plaintiff could hâve supplied, while it might be ground for a new trial, 
the discrétion of the court being appealed to, it will not do to withhold 
judgment and overturn what has been done on the mère possibility 
of it. 

The judgment for défendant non obstante veredicto will therefore 
stand. 



D06 1T4 FEDBftAL REPORTER. 

In re KBSSLER & CO. 

(District Court, S. D. New York. November 29, 1909.) 

No. 10,268. 

1. Joint Adventtjhes (§ 1*)— Relation of Pabties. 

Where claimants in bankruptcy agreed to subscribe for certain bonds 
and stock of a corporation on joint' account, they becanie joint adventur- 
ers in tbe transaction; their légal rights and obligations being substan- 
tially those of partners. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dig. § 1 ; Dec. 
DIg. § 1.*] 

2. PaBTNEBSHIP (§ 89*)— AcrOTJNTING— PaRTKEKSHIP ASSETS— TvlEN. 

A partner bas a lien on partnershlp assets for protection of bis rights 
OU settlement of tbe partnershlp accounts. 

[Ed. Note. — For other cases, see Partnershlp, Cent. Dig. § 137; Dec. 
Dig. § 89.*] 

3. Bankbtiptcy (§ 185*)— Transfers by Bankkupt. 

Where claimants and tbe bankrnpts entered into a joint adventure to 
purchase certain eorporate stocks and bonds, which were in fact entirely 
pald for by claimants, and the bankrupts voluntarlly transferred to claim- 
ants the légal title to certain of tbe bonds and stock in controversy on 
recelving a part of the securlties purchased, such transfer terminated the 
partnershlp lien existing between them, and hence the bankrupt's trustée 
vvas not entitled to recover the stock and bonds in controversy so trans- 
ferred ; claimants being only required to credlt the value thereof on their 
claim agalnst the bankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 234, 235; 
Dec. Dig. § 185.*] 

In the matter of Kessler & Co., bankrupts. From a referee's order, 
awarding to the trustée in bankruptcy certain eorporate shares in the 
possession of Cunhiïe Bros., and, they being beyond jurisdiction, di- 
recting that no dividends be paid to them on their claim against the 
bankrupt estate until they surrendered the shares, they pétition for 
review. Reversed. 

See, also, 171 Fed. 731. 

Winthrop & Stimson (George Roberts and Loring C. Chrystie, of 
counsel), for CunHflFe Bros. 

Wallace Macfarlane and George H. Gilman, for trustée. 

HOLT, District Judge. This is a pétition to review an order of the 
référée, directing that the title to 105 shares of stock of the Beaver 
Land & Irrigation Company, in the possession of Cunliffe Bros., an 
English firm, is in the trustée of Kessler & Co., and that dividends 
upon the claim of Cunliffe Bros, be withheld until Cunliffe Bros, de- 
liver to the trustée said 103 shares of stock. 

Cunliffe Bros, and Kessler & Co., before the bankruptcy of Kessler 
& Co., entered into an arrangement to subscribe for $100,000 of bonds 
and $150,000 of stock of the Beaver Land & Irrigation Company on 
joint account. They thus became joint adventurers in this transaction, 
and their légal rights and obligations in relation to this purchase were 
in law substantially those of partners. Prior to the bankruptcy of 

*For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Kessier & Co., the Beaver Land & Irrigation Company had delivered 
to Kessier & Co. the entire 100 bonds and 1,500 shares of stock, in 
two certificates, of 750 shares each. Eighty-five of the bonds and 
1,275 shares of stock had been paid for by drafts drawn by Kessier 
& Co. upon Cunliffe Bros. Kessier & Co. had divided equally the 85 
bonds, sending $42,500 of the bonds to Cunlifïe Bros, and retaining 
for themselves an equal amount. Tliey also sent to Cunliffe Bros, one 
of the certificates for 750 shares of stock. Kessier & Co. then placed 
the remaining 15 of said bonds and the remaining certificate for 750 
shares of stock in an envelope, and indorsed upon the envelope a state- 
ment to the efïect that the 15 bonds and 225 shares of the stock were 
the property of the Beaver Land & Irrigation Company. Upon the 
bankruptcy of Kessier & Co. a receiver was appointed, who took into 
his possession the said bonds and stock remaining in the possession of 
Kessier & Co. Prior to the bankruptcy, as the acceptances of Cun- 
lifïe Bros, had matured, they had been renewed, and at the time of 
the bankruptcy there were outstanding $85,000 of such acceptances, 
which, upon maturity, were paid by Cunliffe Bros. After the bank- 
ruptcy the Beaver Land & Irrigation Company instituted réclamation 
proceedings against the trustée of Kessier & Co. to recover the 15 
bonds and the 225 shares of stock which had not been paid for, and in 
such proceedings the trustée was directed to deliver said bonds and 
stock to the Beaver Company, which was done. 

Thereafter Cunliffe Bros, brought a proceeding in this court to hâve 
delivered to them the remaining bonds and stock in the possession of 
the trustée, on the ground that they were partnership property, upon 
which Cunliffe Bros, had a lien as partners. This proceeding, after 
a hearing before the référée, was denied in this court, on the ground 
that, the parties to the joint adventure having agreed upon a distribu- 
tion of the proceeds of the purchase, no partnership lien existed on 
the bonds and stock. The situation then was that Cunliffe Bros, and 
the trustée of Kessier & Co. each had $42,500 of bonds, and that Cun- 
liffe Bros, had 750 shares of the stock, while the trustée of Kessier 
& Co. had but 525 shares of the stock, so that Cunliffe Bros, had re- 
ceived 225 shares more than Kessier & Co. Cunliffe Bros, subse- 
quently purchased from the trustée of Kessier & Co. 7I/2 shares. The 
trustée then brought this proceeding, claiming that Cunliffe Bros, 
should deliver to him 105 of said shares, on the theory that Cunliffe 
Bros, had obtained twice that amount, which they had not paid for, 
and that the trustée was therefore entitled to one-half of such shares. 
The référée held that the trustée was entitled to said 105 shares, and, 
as Cunliffe Bros, are beyond the jurisdiction of this court, he ordered 
that no dividends be paid to Cunliffe Bros, on their claim proved 
against the bankrupt's estate until they turned over to the trustée the 
105 shares. The question involved upon this motion is whether the 
referee's décision is correct. 

Kessier & Co. and Cunliffe Bros., in this adventure, had the légal 
rights and liabilities of partners. Each partner has a lien on the part- 
nership assets for the protection of his rights upon the settlement of 
the partnership accounts. Cunliffe Bros, having paid the entire $85,- 
000 which was paid for the bonds and stock, this court had previously 
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held that by the voluntary distribution' of the bonds and stock between 
the parties the partnership lien was lost. The allotment of the full 
half of the stock, being 750 shares, to Cunlifife Bros, before it was 
entirely paid for, was undoubtedly in the expectation that it would be 
entirely paid for ; but the fact remains that it was transferred to Cun- 
liffe Bros., and that the légal title to that stock is in them. This court 
having previously held that the division by thèse joint adventurers of 
the proceeds of their purchase between them put an end to the partner- 
ship lien, and Cunliffe Bros, having by the voluntary act of Kessler & 
Co, obtained the légal title to the shares in controversy, I cannot see 
how the trustée has any légal right to recover the stock. If Kessler 
& Co. had fumished half the money with which the property was pur- 
chased, their trustée would be entitled to half the property, and there- 
fore to the 105 shares in question; but, as they did not furnish any 
of the purchase money, Cunliffe Bros., if a suit at law were brought, 
could offset its claim for contribution. On the other hand, if the 
amount of stock which Cunliffe Bros, received in excess of the half to 
which they would hâve been entitled is to be regarded as undivided 
property of the joint adventure, still held by one of the parties, then 
Cunliffe Bros, hâve a lien upon the stock, in the nature of a partner- 
ship lien, and cannot be obliged to turn it over until their claim for 
contribution towards the expense of the joint adventure be paid. 
From any point of view, it seems to me that Cunliffe Bros, are entitled 
to retain the stock, but that its value should be credited upon their 
claim as filed. The fundamental fact in this case is that Cunliffe Bros, 
paid the entire amount which was paid for the purchalse of this prop- 
erty, and that fact raises the weightiest possible équitable considéra- 
tions in their favor in this case. 

My conclusion is that the referee's order should be reversed, upon 
condition that Cunliffe Bros, crédit the value of the 105 shares upon 
their claim fîled against the bankrupts' estate. 



In re KRANICII. 

(District Court, E. D. Pennsylvania. December 15, 1009.) 

No. 3,443. 

1. Bankktiptcy (§ 252*) — Recovery of Assets— Compromise. 

Where a bankrupt's trustée claimed that the baiikrupt's wife had cer- 
tain bonds of the face value of $5,000, and $G,274 in money which, In 
fact, belonged to the bankrupt's estate, but the wife claimed the money 
as her own, and conflicting testimony taken before the référée indicated 
that the trustée would be unable to recover the money except after tedl- 
ous and expensive lltigatlon, if at ail, a proposed compromise by which 
the wife agreed to pay to the trustée $5,000, approved both by the credit- 
ors and by the référée, would be allowed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 348; Dec. 
Dig. § 252.*] 

2. Bankkuptcy (§ 283*) — Compromise— Injunction by Bankbupt— Right to 

Sue. 

A bankrupt's title to property In the hands of hls wife claimed to be- 
long to his estate passed by the adjudication to his trustée, and hence 

•For other cases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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he had no eapaclty to sue In a state court to restraln the trustée from 
carrying out a proposée! compromise of the elaim agalnst the wife. 
[Ed. Note. — For other cases, see Bankruptcj', Dec. Dig. | 283.*] 

In the matter of the bankruptcy of Charles Kranich. On certificate 
of a référée asking for the approval of a compromise, and motion for 
an order restraining the carrying out of the compromise. Order ap- 
pi'oving compromise affirmed, and injunction granted. 

The following is the certificate of the referee's certificate on review : 

I, Théodore M. Etting, the référée in bankruptcy, to whom the above-en- 
titled matter was referred, do hereby certify that in the course of said pro- 
ceedings I made, on the 23d day of June, 1909, the following order: 

"And uow, to wit, this 23d day of June, 1909, it Is ordered, without préju- 
dice to any interest, that, pending the détermination of the right of owner- 
ship to certain 5 per cent, bonds of the St. Louis & Springfleld Traction Com- 
pany, having a face value of $5,000, now in the hands of Sheldon Potter, Esq., 
and $6,274 in money also in the hands of Sheldon Potter, Esq., said money 
and bonds shall, until the final détermination of the ownership thereof, be re- 
tained by Sheldon Potter, Esq., provided however, nevertheless, that, pending 
the détermination of said controversy, the said Sheldon Potter, Esq., is au- 
thorized to pay to Hannah Kranich the sum of $10 per week for maintenance 
and support. This order is made with the consent of ail parties in Interest." 

For the better understanding of this order, it is proper to state that in the 
course of the proceedings the trustée called Hannah Kranich, the wife of the 
bankrupt, as a witness. From the testimony of Mrs. Kranich and other wît- 
nesses, it appeared that there was in the possession of Sheldon Potter, Esq., 
her counsel, $6,274 in money and certain 5 per cent, bonds of the St. Louis & 
Spripgfleld Traction Company having a face value of $5,000. The bonds and 
money were claimed by Mrs. Kranich as her property, acquired from carry- 
ing on a retail bakery at No. 100 Bringhurst street under an agreement with 
her husband, Charles Kranich, by the terms of which she was to conduct the 
store and hâve the profits in considération of keeping house, boarding ail the 
help, and clothing herself and children. This was denied by her husband. 

Neither the bonds nor money were at any time in the hands of the trustée 
In bankruptcy. The référée did not consider that he was authorized to make 
an order direeting Mr. Potter to deliver the bonds or money to the trustée 
or to détermine the ownership thereof. It was, however, desired, If possible, 
that, pending the détermination of ownership, possession should be retained 
by Mr. Potter. An agreement was arrived at between Mr. Potter, the trustée 
in bankruptcy, and Hannah Kranich that, pending the détermination of own- 
ership, and witliout préjudice, the money and bonds should be retained by 
Mr. Potter, provided that in the interval he was given authority to pay $10 
a week to Hannah Kranich for her maintenance and support. 

The order of June 23, 1909, was drawn to give efCect to the above under- 
standing. It may be that at the time the order was made counsel for bank- 
rupt was consulted, but If so the référée has no remembrance that such was 
the case, nor has he any remembrance that any suggestion was at that time 
made that the bankrupt eould, by any posslbility, hâve an interest in the fund 
In the event of Its recovery. It is averred in the pétition for review that the 
effect of the above order was a submission of the ownership of the property 
to the bankruptcy court by the parties In Interest. The référée does not un- 
derstand the order, nor does he believe that such was the intention of the 
parties. That the trustée in bankruptcy did not so understand it is manifest. 
The compromise hereinafter referred to was occasioned by proceedings which 
he was about to bring in another forum to détermine ownership. The ofCer 
of compromise which was made before the above proceedings were brought 
was submitted by the trustée to the creditors of the bankrupt and to the réf- 
érée. The creditors were unanimous in desiring to accept the compromise, 
and after due considération It was approved by the référée notwithstanding 
the objections of the bankrupt, and the following order with respect thereto 
was on the Ist day of November, 1909, entered: 

*For other c&ses see Bame topic & § itomeee In Dec. & Am. Digs. 1307 to date, & Bep'r Indexes 
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"And' noW, to wlt, this Ist day of November, 1909, tUe abore and forefeoing 
pétition liaving corne on for a heariiig at a meeting of creditors lield, after 10 
days' notice, and ail of the creditors présent in person, or by attorney, liavins 
voted In favor of the ofCer of settlement contalned in said pétition, and said 
offer havlng been approved by tlie référée, tlie trustée is autliorized and di- 
rected to accept in full and final settlement of any and ail claims of the trus- 
tée against Hannah Kranich the sum of $5,000." 

On the llth day of November, 1909, the bankrupt, feeling aggi-ieved thereat, 
flled a pétition for revlew which was granted. In said pétition It is averred 
that the value and amount of the property and funds in the hands of Sheldon 
Potter, Esq., together with the assets in the trustee's possession, far ex- 
ceed the debts and claims against the estate, and that if recovered there will 
be a large excess to which the petitioner will be entitled. Whether this be 
true or not must, of course, dépend upon the amount recovered and upon the 
amount of claims made against the bankrupt estate. If it should be found 
that the entire amount in dispute is the property of the bankrupt, and if no 
claims are flled other than those scheduled by the bankrupt, tlie avemient will 
be true. There would, in that event, probably be a fund of, say, $4,000, after 
the payment of his debts. 

It Is further averred by the petitioner that the purpose of Hannah Kranich 
In making the offer of settlement is to withdraw the surplus of this property, 
after making the payment authorized by the above order, and appropriate It 
to her own use. This, I assume, is true. 

The contention of the bankrupt, as I understand it, is that the order of 
Jùne 23, 1909, precludes an àmlcable adjustment of the controversy and com- 
pels the creditors of the bankrupt at their expense and risk and against their 
wishes to carry on a contest. If, as a resuit of sueh contest, Hannah Kranich 
should succeed, it may be doubted if the creditors of the bankrupt would re- 
eelve a penny, as the litigation would probably consume the small fund now In 
the hands of the trustée. If, on the other hand, the contest should be success- 
ful, if the bankrupt bas the interest which he claims, more than half of the 
fund will revert to hlm. In other words, the expense of litigation falls upon 
the creditors In elther event ; and if successful they will lose half of the fund, 
and if defeated they lose it ail. 

The compromise of eontroversies is by section 27 of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3433]) to be 
made "with the approval of the court" ; even the action of creditors is not 
final. Collier on Bankruptcy (4th Ed.) p. 275; In re Heyman (D. C.) 5 Am. 
Bankr. Rep. 808, 108 Fed. 207. 

The référée, subject to review, détermines whether an offer of compromise 
Bhall be accepted or refused. The question therefore is whether the discré- 
tion thus given bas or bas not been wisely exercised. 

For the further information of your honorable court, I send up herewith the 
pétition for certification above referred to. 

AH of which Is respectfuUy submitted. 

Sidney L. Krauss, for trustée. 
Joseph H. Shoemaker, for bankrupt. 

J. B. McPHERSON, District Judge. When Charles Kranich was 
adjudged a bankrupt, whatever right he may then hâve had to recover 
the money that was af terwards found to be in his wif e's, possession 
passed by opération of law to his trustée. It was a right of property 
which the statute laid hold upon and transferred to the trustée for the 
benefit of the creditors. But when its existence was dîsclosed it was 
seen, also, that it might never be fruitfiil. , The wife claimed to be thp 
sole owner of the fund, and the conflicting testimony that has been 
taken showed that the trustee's road to recovery would certainly not be 
unobstructed, and might also be tedious and expensivè. Under the 
circumstances the proposed compromise of the claim against her — 
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which lias beéti approved by the creditors as well as by the référée — 
seems to me a judicious settlement of the dispute. 

The order of the référée approving the compromise is therefore af- 
firmed. 

The bankrupt, forecasting a possible profit to himself in case the 
trustée should go on with the litigation against the wife and recover 
the vvhole fund — for the fund is large enough to pay ail his debts and 
leave a surplus for himself — has filed a bill in equity in the court of 
common pleas of Philadelphia county, seeking to restrain his wife, her 
counsel, and his trustée in bankruptcy, from carrying out the proposed 
compromise. The reraaining matter now before the court for décision 
is a pétition asking that he be restrained from further prosecuting the 
suit. It is clear, I think, that the bankrupt had no right to bring the 
action. He has no légal title to the fund in controversy, for the title 
is now in his trustée; and, moreover, he cannot be permitted to ask 
the common pleas to interfère with the administration of an estate in 
bankruptcy. 

The restraining order is therefore granted as prayed. 



In re SAMUELSOHN et ai 
CDistrlet Court, W. D. New York. Deœmber 9, 1909.) 

1. lÎANKKtTPTCy (§ 234*)— EXAMINATION OF BANKBUPT— RiGHTS OF CBEOrrOB. 

A creditor of a bankrupt, though his clalm has not heen filed, proven, or 
allowed, is entitled to examine the bankrupts before the référée, under 
Bankr. Act July 1, 1898, e. 541, § 7a (9), 30 Stat. 548 (U. S. Comp. St. 1901, 
p. 3425), requiring the bankrupt to submit to an èxamination concerning 
his business, etc., and with référence to ail matters affectlng the adminis- 
tration and settlement of his estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 234.*] 

2. Bankeuptcy (§ 274*)— Statute— Construction— "Paety in Interest." 

Bankruptcy Act July 1, 1898, c. 541, § 39, subd. 3, 30 Stat. 555 (U. S. 
Comp. St. 1901, p. 3436), provides that the référée shall furnish such In- 
formation concerning estâtes in process of administration as may be re- 
quested by parties in interest Section 47, subd. 5, provides that the trus- 
tée shall furnish such Information as may be requested by parties in in- 
terest ; and section 49 déclares that the accounts and papers of the trustée 
shall be open to inspection of offlcers and parties In interest. Held, that 
a creditor of a bankrupt was a "party in interest" within such sections, 
even though he had not formally proved his claim. 

[Ed. Note.- — For other cases, see Bankruptcy, Dec. Dig. § 274.» 
For other définitions, see Words and Phrases, vol. 4, pp. 3692-3696; 
vol. 8, p. 7691.] 

3. Bankbcptct (§ 243*)— Testimont op Bankbupt— Access of Cbeditobs. 

Testimony of a bankrupt, taken as authorized by the référée, is a part of 
the record, to which creditors generally are entitled to access while it re- 
mains in the custody of the référée ; and this, though the interests of the 
creditor seeking an èxamination and the trustée are antagonlstic, in that 
the trustée intends to bring suit against the examining creditor to recover 
alleged préférences, and that a diselosure of the bankrupts' testimony, who 
were hostile to the trustée, might resuit prejudiciaily to the creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g 243.*] 

In the matter of Lesser Samuelsohn and others, as individuals and 
copartners composing the firm of Samuelsohn Bros. & Co., bankrupts. 

*For other cases see same topic & 9 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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On pétition' for review of a referee's order denying the pétition of 
Simon M. Shimberg, a crediton, for an order directing tlie trustée to 
file with thè référée or clerk the testimony of the bankrupts, or to 
permit examination thereof. Order reversed, and pétition granted. 

Frank Hopkins, for petitioner. ' ; 

Wilé & Oviatt, for trustée. 

HAZEL, District Judge, Tliis îs a pétition for the review of an 
order made by the référée in bankruptcy herein, denying the pétition 
of Simon M. Shimberg, a créditor herein, for an order directing the 
trustée to file with the référée, or with the clerk of this court, the testi- 
mony of the bankrupts, given upon their examination, or to permit 
•said Shi(nberg to hâve access to the same. 

The question submitted for review is in principle controlled by In 
re Saur (D. C.) 10 Am. Bankr. Rep. 353, 122 Fed. 101.^ In that case, it 
as true, the claim had been proven and allowed; but sûch fact is nôt 
a material distinction from this case, in which the petitioner for review 
was scheduled by the bankrupts as a créditer, had received notice of 
the meeting of creditors, and had duly filed his claim. Under section 
7a (9) of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3425]) the petitioner :had the unquestionable 
right to exarpine the bankrupts. bç.fore the référée, even;,though his 
claim was not filed or formally proven (In re Price [D. C] 91 Fed- 
635.; Inréjehu, [fi. Cl 94^èd' 63§ ; In re Walker [D. C,] 90 Fed. 
55.0); aijd under section 39 ; (9), a party in interest hasthe right to 
applyto. the référée to préserve the évidence taken. -The petitioner for 
review waS a party in interest within the meaning- of sections 4,7 and 
49, and section 39, subds. 3, 9, even though he mày not ,havè formally 
proved his. claim. This wpuld seem to be the effect of the décision of 
the Circuit Court of Appeals for the Second Circuit in Matter of Sully, 
18 Am. Bankr.,: Rep. 123, 152 Fed. .619, -81 Ç. C. A. 609. The testi- 
mony taken, as authorized by the référée, is a part of the record in 
the proceedings, and creditors generally hâve access to it while it re- 
mains in the custody of the référée. Collier on Bankruptcy (7th Ed.) 
■p. 622. , 

It is urged in opposition to permitting the petitioner to examine the 
testimony of the bankrupts that the interests of the petitioner and the 
trustée are antagonistic, and that he intends to bring suit against 
such petitioner to recover préférences given him by the bankrupts, 
and therefore a disclosure of the testimony of the bankrupts, who are 
hostile to the interests of the bankrupt estate, may resuit prejudicially 
to the creditors. This contention, however, is not maintainable, in 
view of the absolute right which a party in interest has to examine 
a bankrupt, and the right which he has to be informed concerning the 
estate by the trustée or référée. The trustée is not whoUy at a disad- 
vantage ; for, if his surmise prove correct, there is nothing to prevent 
the impeachment of the bankrupts on the trial, if they should materially 
vary their former testimony. 

An order may be entered directing the trustée to file the testimony 
with the référée, and that the petitioner herein, or his attorneys, may 
be allowed an inspection of the same, and upon payment of the usual 
fées may receive a copy thereof. 
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NORTHWESTEKN S. S. CO., limited, v. RANSOM et al. 

(Circuit Court of Appeals, Ninth Circuit. January 3, 1910.) 

No. I,î32. 

X. Shipping (§ 164*) — Cakeiage op Passengers — Liability of Vessel for 
Failuee to Fubkish Pbopee Accommodations. 

Steemge passengers who purchased tickets from Alasl^an ports to 
Seattle, and were compelled to occupy the steerage witli a large uumber of 
foreign flsliermen, who were drunk and disorderly, and kept the place in 
a iilttiy condition, whlch the offlcers of the vessel made no efCectlve effort 
to remedy, and who were not furnlshed with sleeping accommodations 
nor suitable or wholesome food, held entitled to recover damages from the 
steamship company in the sum of $300 each. 

[Ed. Note. — For other cases, see Shippiug, Cent. Dig. §§ 534, 537; Dec. 
-, Dig. § 164.* 

.Accommodations to passengers on vessels, see note to The Oregon, 68 C. 
O. A. 630.] 
2. Admibalty (§ 105*)— Pleadinq — Waivee dp Objections. 

The vérification of a pleading in admiralty filed on behalf of a number 
of passengers of a vessel claimlng damages for mistreatment by one of 
the number only, even though not in conformlty with a rule of the court, 
was an irtegularity only, and, where not objected to in the trial court, is 
iot ground for reversai of a judgment in favor of each clalmant by the 
appellàte court. 

[Ed. Note.^Por other cases, see Admiralty, Cent. Dig. § 720 ; Dec. Dig. 
§ 105.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Proceedings by the Northwestern Steamship Company, Limited, as 
owners of the steamer Santa Clara, for limitation of liability. From 
a decree in favor of damage claimants, petitioner âppeals. Alifirmed. 

W. H: Bogie, C. P. Spooner, and Ira A. Campbell, for appellant. 
William Martin andi J. L- Baldwin, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. This is a suit in admiralty wherein the 
owner of the steamship Santa Clara, appellant hère, claims protection 
to the extent of limiting to the appraised value of the ship liabilities 
for damages claimed on account of the mistreatment of passengers 
on a voyage from ports in Alaska to Seattle. Ail claims for such 
damages were contested. The claimants for damages charged sub- 
stantially that the ship was not supplied with sufficient provisions nor 
equipped to carry comfortably or safely the number of passengers re- 
ceived for the voyage; that no berths were furnished and the quar- 
ters were unsuitable; that a large number of Chinese and Japanese 
were in the steerage ; that the vessel was in an unclean and unsanitary 
condition during the voyage, and that the air was foui and close ; 
that the steerage department was crowded and dirty; and that the 
food was unclean and unwholesome. Testimony was taken, and the 

•For other cases see same topio & S numbeb tn Dec. & Am. Digs. 1907 to dale, & Rep'r Indexes 
174 F.— 58 
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District Court decreed that each of the 33 contestants recover $300 and 
costs. The sfeamship company appealed. 

The lower court in ordering a decree against the steamship com- 
pany was of the opinion that the steerage in which the appellees were 
was foui and fihhy ; that the ship carried many more passengers than 
it could furnish berths to; and that, on account of thèse several 
facts, the contract of carriage was broken, and the appellees were 
sorely inconveniencedi and abused, and suffered much pain and dis- 
comfort. We quote from the opinion of the district judge: 

"That the steerage passengers suffered dlscomfort from the fllthy and bad 
condition of the steerage qnarters is well proved. In the steerage there were 
90 Chlnese and Japanese fishermen, and a number of other foreigners, return- 
ing from a flshery where they had been employed durlng the precedlng sum- 
mer, and a company of United States soldiers. They flUed ail the space avail- 
able for the accommodation of steerage passengers. The soldiers were recelved 
on board after the vessel reached Valdes, but they occupled space especlally 
reserved for them, so that the steerage passengers other than the flshermen 
and soldiers were not provlded for. The flshermen were ail fllthy and offensive 
in thelr manners. The Europeans were especlally so, being Intoxicated and 
turbulent, and the voyage was rough, and there was a good deal of seaslckness. 
In vlew of thèse well-establlshed facts and of the captain's testimony, It is 
absnrd to expect the court to belleve the testimony of employés on the vessel 
tending to prove that the steerage was kept in a condition fit for humau habit- 
ation. In hls testimony the captain makes the remarkable admission that 
conditions In the steerage were so bad that he dld not care to go there, and 
only looked Into It a few tlmes." 

The testimony is conflicting on nearly every point. The captain 
and officers of the ship testify that good sleeping accommodations were 
furnished to ail, and that no one was incommoded in that respect. The 
company further introdiuced évidence to the effect that, if there were 
any inconvenienced on account of the lack of berths, the company was 
not responsible there for, because warning had been given to those 
embarking that ail the berths were taken, and that their tickets would 
be redeemed upon présentation at the company's city ticket office. The 
appellees, on the contrary, testify that no such warning was given 
them, and that they were not furnished berths or reasonably décent 
and comfortable places to sleep, but were compelled to roU up in their 
blankets wherever they could find a vacant surface. There is abundant 
évidence in the record to support the court's finding. 

The appellees testified graphically concerning the unclean condition 
of the ship and their sufferings resulting therefrom. On the other 
hand, there is testimony that the steerage quarters were kept in as 
clean and wholesome a condition as possible under the circumstances. 
It was well proven that many of the appellees were forced to sleep 
on the deck of the steerage where they could see the condition of 
the quarters. A number testified that filth of ail kinds was allowed 
to accumulate on the floor, the sight and smell Of which caused them 
much physical and mental sufifering, and rendered their quarters foui 
and uninhabitable. The circumstances under which the ship was labor- 
ing, and the number and behavior of many of the passengers, warrant 
the belief that the stories of dirt and suffering Telated by appellees 
are true. Even the testimony of the appellants tends to show that 
the steerage was not as it should hâve been, and that the crew and of- 
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ficers of the ship made little effort to better things. The déplorable 
conditions existnig in the steerage were directly attributable to the 
disgusting, not to say dangerous, behavior of a crowd of foreign fish- 
ermen. There is no évidence to show that the ship's officers or men 
made any real effort to control the men, many of whom were drunk 
and boisterous. They let them go their own way, rendering the steer- 
age unfit for well-behaved men. When the appellees bought their 
tickets and boarded the ship, they had a right to reasonably clean and 
comfortable quarters, and they hadi a right to expect that the ship's 
officers and employés would do ail in their power so to furnish them. 
This the company failed to do, and for ail injury resulting from this 
culpable neglect it is liable. Sweeping up the filth at stated intervais 
does not mark the extent of the company's duty. Some earnest effort 
ought to hâve been made to stop the trouble at its source — to force 
the men to conduct themselves properly. No reasonable conclusion 
seems possible other than that the findings made by the lower court 
are accurate. 

An award of $300 damages does not seem excessive in view of ail 
the circumstances of the case. That was the sum assessed by a jury 
in an action by one of the passengers against the appellant in the state 
court, and was regardied as a just and fair allowance by the District 
Court, from which this appeal is taken. We do not feel that it is 
unfair. 

Appellant contends that the court erred in holding that each of the 
claimants could recover upon his claim, inasmuch as the answer was 
sigtied by the proctor for claimants and was verifîed by William Lund- 
berg alone. Lundberg recited in his vérification that he was one of 
the claimants named in the answer and was familiar with the facts 
therein and made the affidavit for and on behalf of each of the claim- 
ant passengers, and that he was informed that the other claimants 
were absent from the city of Seattle. It appears, also, that a joint 
answer had theretofore been aUthorized by an order of the court. It 
would thus seem that the mode of procédure was not at variance 
with that which was sustained by this court in the case of The Ore- 
gon, 133 Fed. 609, 68 C. C. A. 603. But if we assume that rule 56 of 
the District Court of the Western District of Washington, which pre- 
scribes that one claiming damages shall make his claim under oath 
made by himself, was not followed, still appellant cannot complain, 
because in the lower court it made no objection to the mode of pro- 
cédure adopted or to the lack of vérification. This court will not now 
hold that what was at most an irregularity should bar the right of 
recovery. The gênerai rule is applicable that the requirement of véri- 
fication is for the protection of a défendant. He may not be obliged 
to answer to the merits of an unverified claim, provided he objects in 
due time; but, if he answers without timely objection by pleading to 
the merits, he waives the privilège of insisting upon a vérification. 
22 Encyc. of Pleading & Prac. p. 1031. 

Thèse views dispose of those features of the case entitled to spécial 
attention. 

The decree of the District Court is afïirmed. 
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SWORDS T. PAGR 



(Circuit Court of Appeals, Elghth Circuit. November 23, 1909.)l 
No. 2,910. 

1, TeIAI (§ 169*> — ^DlBECTION OF VEaiDICT— INSTJITICIENCT OF EVIDENCE. 

Tlie direction of a verdict for a défendant Is proper If, considering ail 
of the évidence and tlie inferences wtiich miglit naturally and logically 
be drawn therefrom, ttiere is net sufflcient to sustain a verdict In favor 
of tlie plaintiff, and the court in the exercise of a sound judlclal discré- 
tion would feei impelled to set aslde such a verdict if returned. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 341, S81-387, 389 ; 
Dec. Dlg. § 169.*] 

2. Banks and Banking (| 287*)— Nationai, Banks— Action bt Keceiveb— 

SUFFICIENCY or EVIDENCE. 

In an action by the recelver of an Insolvent national bank agalnst a 
former stockholder and dlrector to recover the price he received for 
shares of stock which, It was alleged he sold tp the cashier'and received 
payment from funds of the bank, évidence considered, and held insufH- 
cient to charge défendant with notice elther that the stock was bought 
by the cashier or paid for wlth funds of the bank. If such was the f act ; 
it appearlng that he delivered thé stock on a contract slgned by the 
cashier as agent for another director, and that the greater part was paid 
for by such dlrector to whom It was transf erred, and who received dlvi- 
dénds thereon. 

[Ed. Note.— -For other cases, see Banks and Banking, Dec. Dlg. § 287.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action by G. W. Swords, receiver of the Minot National Bank, 
against E. B. Page. Judgment for défendant, and plaintiff brings er- 
ror. Affirmed. 

Tracy R. Bangs, for plaintiff in error. 

George A. Bangs, for défendant in error. 

Before SANBORN, Circuit Judge, and CARtAND and POL- 
IvOCK, District Judges. 

POLLOCK, District Judge. This action was brought by the re- 
ceiver of the Minot National Bank of Minôt, N. D. (hereinafter called 
the "Bank"), to recover from défendant, E. B. Page, the sum of 
$2,500, and interest thereon; it being alleged in the pétition, and 
claimed by the receiver, this sum of money had theretofore been 
wrongfully aiid illegally paid out of the funds of the Bank by its 
cashier, J. A. Erickson, to défendant as the purchase price of 20 shares 
of the capital stock of the Bank, at an agreed price of $2,500, such pay- 
ment being evidenced by a draft for $500 drawn by Erickson in favor 
of défendant, October 18, 1904, on the First National Bank of Minne- 
apolis, Minn., and by that bank paid to défendant by a draft for $1,896 
drawn in the same manner on November 14, 1904, and paid to défend- 
ant, the remaining sum of $104 being the value of certain articles of 
fùrniture theretofore purchased by the défendant from the Bank. 

The facts in the case necessary to décision may be briefly summa- 
rized, as f ollows : , 

*For other cases see same toplc & { nvmbeb lu Dec. & Am. Dlgs. 1907 ta date, & Kep'r Indexes 
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The Bank was first organized as a state bank, thereafter reorganized 
as a national bank with a capital of $50,000. In the spring of 1904 
this capital was reduced to the sum of $25,000. One J. A. Erickson 
was cashier of the Bank. Défendant Page, who resided at Leeds, a 
town about 90 miles east of Minot on the line of the Great Northern 
Railway, was président of the First National Bank of that place, a 
stockholder in the Bank, owning 65 shares, and a member of its board 
of directors. His friends, Hull and Hackett, of the state of Wiscon- 
sin, were each the owner of 5 shares, and Noltimier and Studness, also 
his friends, of Church's Ferry, a town on the Great Northern Railway 
east of Minot, were each the owner of 30 shares, ail purchased through 
Erickson, and aggregating 135 shares; the same being a controlling 
interest in the Bank. Défendant had engaged with his friends to visit 
the Bank as frequently as his business interests would permit for the 
purpose of keeping himself advised in regard to the afïairs of the 
Bank. The price at which the shares had been purchased after the ré- 
duction of the capital stock of the Bank was at a premium of about 
6 per cent. One C. H. Parker, a citizen of Minot, a man of means, 
proprietor of the Leland Hôtel at that place, the owner of 10 shares of 
the capital stock of the Bank, and a member of its board of directors, 
in the latter part of September, or the first of October, 1904, being 
désirons of purchasing further shares in the Bank, accompanied Erick- 
son, the cashier, to Church's Ferry for the purpose of negotiating the 
purchase of shares held by Noltimier or Studness. On the 18th day 
of October, 1904, défendant while on a visit to the Bank, for the pur- 
pose of keeping himself familiar with its business afïairs, for the bene- 
fit of himself and his associâtes, after some negotiations, entered into 
the following agreement for the sale of his shares and the shares of 
his associâtes to Parker through Erickson, cashier of the Bank. 

"Minot, North Dakota Oct. 18-04. In considération of flve liundred dollars 
to E. B. Page in hand paid the receipt wliereof is hereby acknowledged, said 
E. B. Page agrées to sel) to C. H. Parker six thonsand flve liiindred dollars of 
the capital stock of the Minot National Bank of Minot, North Dakota, for the 
sum of eight thousand one hundred twenty-flve dollars, said sum to be paid 
upon the delivery of said stock to C. H. Parker, provided, nevertheless, that 
the said C. H. Parker will buy at the same figure .$.500. of the capital stock of 
said bank from R. H. Hackett, and $.500. from J. Y. Hull, and $.3000. from A. 
H. Noltimier and $3000. from C. T. Studness; if this deal is closed by the 
15th of November, then this flve hundred dollars to apply as part paymeut 
on the $8125, but should C. H. Parker fail in any of the agreements set forth, 
then the said $500 is to be forfeited as damages to said E. B. Page. 

"[SignedJ E. B. Page, C. H. Parker, by J. E. Erickson." 

At the time this contract was entered into, although not known to 
Page, Erickson was not authorized to purchase the shares at $125 
per share, or to enter into the contract on behalf of Parker. After the 
making of this agreement Erickson executed and delivered to défend- 
ant the draft of the Bank on its correspondent the First National 
Bank of Minneapolis, Minn., for $500. It appears from the évidence 
the account of Parker with the bank was at this time overdrawn, but 
this sum of $500 was charged against said account on the following 
day. 

On October 27th, thereafter, défendant revisited the Bank, delivered 
certificates for 50 shares of his stock, and received the check of Parker 
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for $6,875 in payment therefor, which check was afterwards paid on 
présentation. At this time Mr. Noltimier was présent in the Bank with 
défendant and Erickson with a certificate for 20 shares. There was 
some controversy whether he was to receive $125 or $120 per share 
for the stock. However, the sum of $123 per share was agreed on as 
the price, and his certificate for the 20 shares was indorsed in blank 
and left at the Bank, as Erickson informed him it was not then known 
to whom it would go. At this time défendant tendered his résignation 
as a director of the Bank, which was accepted at a meeting of the 
board of the Bank on October 29th. Thereafter, on November 2d, 
Erickson wrote défendant, as f ollows, on the letter head of the Bank : 

"Minot, N. D., 11-2-04. 
"B. B. Page, Esq., Leeds, N. D. 

"Dear Sir: If you wlll send up your other $1000. stock In the Minot Nat. 
Bank we will remit by return mail for same at $1.25 as per agreement try to 
send it up tomorrow if possible we would like to hâve It hère by to-morrow 
nlght if possible. 

"tours truly, J. A. Erickson." 

In response to this letter défendant replied, as follows : 

"Leeds, North Dakota, 11-12-1904. 
"Mr. J. A. Erickson, Minot, N. D. 

"Emclosed please flnd One Thousand dollars of Minot Nat. stock of E. B. 
Page and flve hundred of same stock of J. Y. HuU and flve huudred of same 

stock of R. H. Hackett for which you will please remit to me $2,500 00 

Less contract money $500. 

" Bank fcts 100. 

" 4 say. bks 4. 

604 00 

Total due me $1,896 00 

"Please send me draft for same. 

"With best wishes for your continued prosperity and success I am, as ever, 
your frlend, E. B. Page." 

In response Erickson on November 14th forwarded to défendant 
the draft for $1,896, which was paid. It is this sum of $2,500 so paid 
for which this action is brought. 

An examination of the stock register and stock ledger of the Bank 
show ail the 65 shares of stock sold by défendant on his own account 
to Parker through the agreement made with Erickson were transferred 
on the books of the Bank to Parker. Thereafter, on January 1, 1905, 
there was a dividend of 15 per cent, declared and paid the shareholders 
of the Bank, Parker receiving his dividend on 75 shares, the same 
being 10 shares originally owned by him, and on the 65 shares sold 
him by défendant, aggregating $1,125. 

On the 39th day of October, 1904, the day the check which he had 
theretofore given for $6,875 was presented for payment, there was 
deposited by Parker in his account with the Bank $2,000 in cash, and his 
promissory note for $5,800, out of which was paid the $500 thereto- 
fore charged against his account by Erickson, and the check for 
$6,875. The purchase price of the 10 shares of stock last delivered by 
défendant to Erickson was charged to the account of Parker on the 
books of the Bank, he giving his promissory note to the Bank on the 
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15th day of November, the day foUowing that on which the draft 
for $1,896 was drawn. 

The évidence further discloses while Erickson had, by the form of 
his agreement on behalf ,of Parker made with défendant, agreed to 
pay $125 per share for defendant's stock, there existed between Parker 
and Erickson the agreement that Erickson was to pay $5 per share of 
this agreed price ; that the aggregate amount thus to be paid by 
Erickson of the purchase price, $325, was not paid by him personally, 
but was paid by the Bank, and charged to the account of profit and 
loss in the Bank. The stock ledger and register of the Bank do not 
show to whom the 10 shares of Hull and Hackett stock were trans- 
ferred. The purchase price was charged to the account of J. A. Slo- 
cum, a director of the Bank. This charge created an overdraft in the 
account which was long afterward, but before the failure of the Bank, 
covered by the promissory note of either Slocum or his wife, and, al- 
though both are shown by the évidence to be financially responsible, 
this note remained among the uncollected assets of the Bank at the 
time this case was tried. 

The Bank was closed by order of the comptroller September 10, 
1905, and the plaintifif, G. W. Swords, was appointed receiver, and 
brought this action. 

At the conclusion of the évidence for the plaintifif the court directed 
a verdict in favor of défendant, judgment was entered thereon, and 
plaintifï brings error. 

The only question presented and relied on by plaintifï in error to 
work a reversai of the judgment rendered is the action of the trial 
court in directing a verdict for défendant. If, considering ail the 
évidence found in the record, and the inferences naturally and logic- 
ally flowing therefrom, there be found no évidence sufificient to uphold 
a verdict in favor of the plaintifï, had one been returned, or if the 
state of the case at the conclusion of the évidence was such that the 
trial court, in the exercise of a sound judicial discrétion, would hâve 
felt impelled to set aside a verdict in favor of the plaintifï because not 
supported by the évidence, then the action of the court in directing a 
verdict for défendant was right, and must be sustained. McGuire 
V. Blount, 199 U. S. 142, 26 Sup. Ct. 1, 50 L. Ed. 125 ; Union Pacific 
Railway Co. v. McDonald. 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 
434 ; Elliott v. Chicago, Milwaukee, etc., Railwav Co., 150 U. S. 245, 
14 Sup. Ct. 85, 37 L. Ed. 1068 ; Delaware, etc., Railroad v. Converse, 
139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; Anderson County 
Commissioners v. Beal, 113 U. S. 237, 5 Sup. Ct. 433, 28 L. Ed. 966. 

In determining the question presented for décision, it becomes nec- 
essary to examine the nature of the issue presented and the évidence 
found in the record in support of plaintifif's case. 

The ground on which plaintifï predicates his right of recovery, as 
alleged in his déclaration, is quite definite and certain. It is neither 
that défendant sold his shares through Erickson, cashier, to the 
Bank, in violation of the provisions of section 5201, Rev. St. (U. S. 
Comp. St. 1901, p. 3494), which, in substance, provides: No associa- 
tion shall be the purchaser of any shares of its capital stock unless 
the purchase be necessàry to prevent loss upon a debt previously con- 
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tracted; nor that défendant practiced any fraud or deceit upon or 
made any misrepresentation of facts to Erickson, the purchaser, but 
it is that défendant, a director of the Bank, sold his shares to Erick- 
son, who was cashier, and knowingly received payment therefor from 
funds of the Bank misappropriated by Erickson for that purpose. 
While the statute does prohibit any national banking association from 
becoming the purchaser of shares issued by it unless necessary to 
prevent loss upon a debt previously contracted, because such transac- 
tion would, in effect, work an impairment of its capital, prohibited' 
by law, yet there is no prohibition resting on the cashier of such as- 
sociation which prevents him from becoming the purchaser or owner 
of such shares, or from acting as the agent or représentative of others 
desiring to either purchase or sell their shares. Mr. Justice Field, 
delivering the opinion of the court in Johnston v. Laflin, 103 U. S.' 
800, 26 L. Ed. 632, said: ! 

"The trànsferablllty of shares In the national bauks Is not governed by 
dififereut rules from those wlilch are ordinarlly applied to the transfer of 
shares In other corporate bodies. The power of attoruey indorsed on the cer- 
tiflcate Is usuàlly written or printed, with a space in blank for the name of, 
the attorney to be inserted, for the accommodation of the purchaser. * * *; 
The vaildlty of a sale and its cohipleteness must be determined by the rela- 
tion whlch the contracting parties at the time openly bear to eaeh other. I 

"Of course, the whole case hère would be changed if the sale by Laflin hadi 
not been made in good faith, but was made merely to évade his just respoii-: 
sibility as a stocliholder, or to worlc a fraud upon other stoeliholders or cred-i 

Itors of the banlc." ' 

i 

Therefore, in order that plaintifif should show himself entitled to| 
a recovery in this case, it is incumbent on him to prove défendant' 
made a salç of his shares, or those of his associâtes, not through 
Erickson, as cashier pf the Bank, to another, but to Erickson, cashier, 
individually ; and also to further prove the payment of the purchase 
price wasmadeby Erickson out of the funds of the Bank misappro-i 
priated and. misapplied to that purpose, either with the actual knowl- 
edge of défendant or under such circumstances as would impute 
knowledge to him. 

The question hère presented is : Has the plaintifif by the évidence 
found in the record discharged the burden so assumed? As has been 
seen by the statement made, although the cashier, Erickson, was 
not authorized to bind Parker by the contract made with défendant 
for the purchase of his shares, and those of his associâtes, at $125 
per share, yet, as he assumed to so act for Parker, défendant was jus- 
tified in the belief he was making the sale to Parker, and not to Erick- 
son. And, as Erickson possessed the power as an officer to bind the 
Bank to the payment of the draft for $500 drawn on its correspondent 
at the time this contract was entered into, there was nothing in that 
transaction which would impute notice to défendant that Parker was 
not purchasing the shares, or that Erickson was not representing him 
în the exécution and delivery of the draft. At this time défendant, 
having, as he believed, concluded a sale of his stock to Parker, ten- 
dered his résignation as an officer of the Bank, and it is not shown 
he was thereafter familiar with its business affairs. When on October 
27th défendant made delivery of certificates for 55 shares, properly 
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assignée!, at the Bank, he received from Parker in payment his check 
for the full purchase price named in the contract of sale, $125 per 
share, which fact warranted him in believing the written contract of 
sale theretofore made, and its terms and conditions were known to 
and being performed by Parker. While the évidence does disclose 
there was a secret understanding between Parker and Erickson that 
Parker was to pay but $120 per share of the purchase price of de- 
fendant's stock, and that Erickson was to pay $5 per share of the 
purchase price of defendant's stock, or, in the aggregate $325, which 
was not paid personally by Erickson, but was paid by the Bank and 
charged to its profit and loss account ; and while the évidence further 
shows the draft for $500 was in the first instance drawn on and paid 
out of the funds of the Bank, and although the certificates for the 20 
shares last delivered were transmitted to Erickson and the account 
settled by draft drawn by him on funds of his Bank, yet in so far as' 
the stock of défendant himself is concerned from the fact that an ex- 
amination of the stock ledger and stock register of the Bank leaves 
no doubt that the defendant's stock was legally transferred on the 
books of the Bank to Parker, and from the further fact that there- 
after Parker received the dividend declared by the Bank on the full 
number of shares sold by défendant on his personal account, as stock 
purchased by him from défendant, which fact would estop him from 
contending as against any one claiming through the Bank that he was 
not the purchaser and owner thereof, we are inclined to the opinion 
there is no sufficient évidence found in the record to hâve warranted 
the jury in finding any part of defendant's shares was sold to Erick- 
son on his individual account and not to Parker, and, of necessity, 
knowledge of that which did not exist cannot be imputed to défend- 
ant. 

In so far as the 10 shares owned by Hull and Hackett are con- 
cerned, the case is less clear, for the books of the Bank fail to dis- 
close who purchased thèse shares or to whom they were transferred 
on the books if at ail. From the fact, as appears from tlie évidence, 
that the purchase price of thèse shares was charged to the account 
of Slocum, a depositor in and director of the Bank, on the same date 
the purchase price of ten other shares was so charged, which charge 
created an overdraft in that account, and from the manner in which 
this overdraft was carried on the books until covered by the uncol- 
lected promissory note of Slocum or his wife, small margin for doubt 
remains but that Erickson, the cashier, was dealing in the shares with 
the funds of the Bank. However, the question hère presented as to 
the liability of défendant must be determined not so much by the actual 
State of the facts as by what défendant either knew or should hâve 
known from ail the circumstances surrounding the sale. And in de- 
termining this question the entire stock transaction had by défendant 
with Parker or with or through Erickson must be viewed as a whole. 
And, thus viewed, the question is: Does the record contain any suffi- 
cient évidence to sustain a finding that défendant knew or had rea- 
sonable cause to believe he was disposing of the Hull and Hackett 
shares to Erickson, and that payment therefor was being made by him 
from the funds of the Bank in violation of the law? 
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As has been seen from ail the évidence, défendant undoubtedly 
believed he was disposing of his own shares to Parkefj and, had any 
suspicions circumstance which occurred put him on inquiry as to the 
true State of the case, an examination of the books of the Bank, an 
interview with Erickson, or even information solicited from Parker 
himself, would hâve but confirmed his belief in this respect. At the 
time Erickson wrote défendant to forward his remaining 10 shares 
no mention was made in the letter of the HuU and Hackett shares. 
Although at this time défendant knew the contract he had made with 
Parker through Erickson for the sale of ail the shares of himself 
and his associâtes was not authorized by or binding on Parker, yet 
Parker had apparently acquiesced therein, and, in so far as indicated 
by appearances, was carrying out that contract as to defendant's Per- 
sonal shares. Erickson had informed défendant he could not pur- 
chase and did not intend to purchase any shares because not fînan- 
cially able; that he desired the shares purchased and held in Minot, 
the home of the Bank; that certain citizens of that place, including 
Slocum, would purchase the shares. In this state of affairs, although 
not requeSted by Erickson in his letter, yet in response thereto, de- 
fendant inclosed the Hull and Hackett certifîcates as well as his own 
undelivered shares and requested Erickson to forward a draft to 
balance the account as stated therein, which was done, and the trans- 
action closed. 

Can it be said this state of facts furnished évidence of a sale by 
défendant of the Hull and Hackett shares to Erickson, or furnished 
such reasonable grounds for so believing as should hâve put défend- 
ant on inquiry into the true state of the facts? If, so, what would 
such inquiry hâve disclosed? While an examination of the records 
of the Banic would hâve shown a regular transfer of defendant's in- 
dividual shares to Parker, they would not hâve shown any transfer 
of the Hull and Hackett shares to any one. The books of account in 
the Bank would hâve shown the purchase price of defendant's personal 
shares transmitted with the Hull and Hackett certifîcates, charged 
to the account of Parker, and the purchase price of the IIull and 
and Hackett shares charged to the account of Slocum, and presum- 
ably with his knowledge and consent, as he was not only a depositor 
with but an officer of the Bank, and a man of afifairs. This charge 
was thereafter acquiesced in by him because it was covered by the 
promissory note of himself or wife. 

In the light of thèse facts, and ail other facts and circumstances 
in évidence in this case, aided by the presumption that Erickson, an 
officer of the Bank, would hâve been presumed, by any one making 
an investigation, to bave acted neither in violation of the law in pur- 
chasing the shares on his own account with funds embezzled from 
the Bank, nor to hâve charged the purchase price of the shares to 
the account of a depositor and director of the Bank without authority 
to so do, we are inclined to the opinion on the whole case the direc- 
tion of the trial court to return a verdict in favor of défendant was 
right, and must be affirmed. 

It is so ordered. 
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CHICAGO, R. I. & P. RT. CO. T. CHICKASHA NAT. BANK, t 
(Circuit Court of Appeals, Eighth Circuit November 5, 1909.) 
No. 3,023. 

1. Principai, and Aoent (§§ 106, 108*)— Genesal Agent— Implied Atjthoiîitt. 

An agent authorized to purcbase cotton for his principals in a partlcular 
locality from any persons havlng tbe same for sale and at any prlce agreed 
on between tbem was a gênerai agent wlth Implied authority to bind hls 
principals by any contract for the purcbase of cotton In that locality, but 
sucb impIled autborlty dld not extend to tbe openlng of an account wlth 
a bank in the name of his principals, borrowlng money, and pledglng their 
Beouritles as collatéral therefor, where tbe same was not a necessary inci- 
dent to the business of purchaslng cotton, such power being an unusual 
one to be conferred on an agent, and not to be implied whether his agency 
is gênerai or spécial, uuless tbe very nature of his business requires its 
exercise. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. §§ 106, 
108.»] 

2. Principal and Agent (§ 122*)— Evidence of Agenct and Authobitt— Dec- 

LABATIONS Or AOENT. 

ïbe acts and déclarations of an agent are Incompétent to prove the es- 
tent and scope of bis power to blnd hls principals. 

[Ed. Note. — For otber cases, see Principal and Agent, Cent. Dlg. §§ 416- 
419; Dec. Dig. § 122.*] 

S. Evidence (S 89*)— Actuai, Notice— Pkesumption from Mailing of Letteb. 

Proof of tbe mailing of a letter addressed to a flrm and directed gen- 
erally to "St. Louis, Missouri," containing no spécifie address or statemeut 
of the flrm's business, is not sufficient to charge tbe flrm wlth notice et its 
contents against thelr déniai of any knowledge of it. 

[Ed. Note. — For other cases, see Evidence, Dec. Dlg. § 89.*] 

4. Principal and Agent (§ 16G*)— Ratification bt Principal of Acts oï 

Agent— Knowledge of Facts. 

In an action of replevln against a rallroad company to recover cotton 
represented by bills of ladlng which had been pledged to plaintiff by an 
agent of the owuers who made the Indebtedness in the naine of his prin- 
cipals and pledged the collatéral therefor witbout authority to establish 
a ratification which would sustaln the action, It was Incunibent on plaintiff 
to prove that, at the time of the alleged ratification, the principals had 
knowledge, not only of the Indebtedness, but also of the pledge. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 627- 
633; Dec. Dlg. § 166.*] 

5. Tendeb (§ 19*) — Opération and Eftect- Effect as Admission. 

The rule that a plea of tender entitles plaintiff to .ludgment for at 
least tbe sum tendered is based not on the act of tender. but on thé admis- 
sion it carries wlth it, and applies only where the tender was uncoudl- 
tional, and not to a tender made under protest to secure the release of 
collatéral, where both the written tender and the pleading deny llabllity. 

[Ed. Note. — For otber cases, see Tender, Cent Dlg. §§ 59-64 ; Dec. Dlg. 
S 19.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Oklahoma. 

Action by the Chickasha National Bank against the Chicago, Rock 
Island & Pacific Railway Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

•For other cases see same topic & i numbeh in Dec. & Am. Dlg». 1907 to date, & Rep'r Indexai 
t liehearing denlcd February 16, 1910. 
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F. M. Etheridge (Homer B. Low, Charles M. Fechheimer, and J. 
M. McCormick, on the brief), for plaintifï in error. 

Warren K. Snyder (F. E. Riddle, on the brief), for défendant in 
error. 

Before VAN DE VANTER, Circuit Judge, and CARLAND and 
POLEOCK, District Judges. 

POLLOCK, District Judge. This was an action in the nature of 
replevin brought by the Chickasha National Bank of Chickasha, in 
the Indian country, now Oklahoma (hereinafter called the "Bank"), 
against the Chicago, Rock Island & Pacific Railway Company (here- 
inafter calledl the "Railway Company"), to recover possession of 
1,041 baies of cotton, or, in lieu thereof, a judgment against défend- 
ant for the amount or value of the spécial interest therein claimed by 
the Bank. 

The facts necessary to a décision of the questions presented in this 
record are thèse: 

In the autumn of 1906 a copartnership, composed of A. L. Wolff, 
Maurice Stern, and Bertholf Stern, of St. Louis, Mo., doing a cotton 
merchant business in the firm name of A. E. Wolfï & Co. (hereinafter 
called "Wolff & Co."), sent as their ageiits into the then Indian coun- 
try in the neighborhood of Chickasha one E. G. Carter, one H. C. 
Ryan, and others to purchase cotton on behalf of the firm. From the 
manner of conducting this business, as employed by Wolff & Co., the 
agents were intrusted with the custody and expenditure of no money 
whatever except such small sums as were necessary to pay personal 
expenses. On the contrary, when a purchase of cotton was made by 
the agent from the owner, a bill of lading was procured by the owner 
from the ra!ilway company for the cotton so purchased, in which bill 
of lading was stated the number of baies purchasedi, on whose account, 
and the cotton was consigned to Wolff & Co., Chickasha, or on ship- 
per's order, with directions to notify Wolff & Co. This was done in 
order that the cotton might be assembled at Chickasha for the purpose 
of being compressed ; there being a compress plant at that place. 
A draft was then drawn by the agent on Wolff & Co. at St. Louis or 
the city of Gklahoma City, in f avor of the vendor of the cotton, who 
attached to the draft the bill of lading, and this draft, with bill of 
lading, was forwarded through regular commercial channels to Wolff 
& Co. at the city of St. Louis or Oklahoma City, where the draft was 
presented, accepted, and paid by Wolff & Co. The bills of lading 
when received were detached from the drafts and returned to the agent 
at Chickasha for the purpose of procuring a delivery of the cotton 
from the Railway Company to the compress company, and, when 
compressedi, was reconsigned as the owners might direct. As shown 
by the record, the sole authority conferred by Wolff & Co. on their 
agents in the purchase of cotton in their name and on their behalf 
was to conduct the business in the manner above stated. 

However, Carter, as agent for Wolff & Co., in transacting the busi- 
ness of his principals, did not confine his opérations to the method 
adopted by them, but, on the contrary, he agreed with the président 
of the Bank to open an account therein in the name of his principals; 
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that drafts and checks drawn by him on his principals should be cashed 
by the Bank and charged to such account; that exchange should be 
paid the Bank by his principals and charged to this account ; that his 
principals would pay interest on any overdraft created in such account 
at the rate of 10 per cent, per annum; and that collatéral securities 
would be pledged the Bank for the repayment of any money advanced 
by way of overdraft on such account. 

In pursuance of this arrangement with the Bank, an account was 
opened therein in the name of Wolfï & Co., September 2G, 1906. This 
account was thereafter debited and credited with many amounts un- 
til about December 7th thereafter. The agent, Carter, also opened an 
individual account with the Bank. Thereafter Carter proceeded with 
the prosecution of the business of buying cotton for his principals 
and assembling the same at Chickasha, executing and delivering to the 
vendors of the cotton drafts payable to their order, or in some cases 
to the Bank, drawn on his principals, which were attached to bills 
of lading issued by the Railway Company for the cotton purchased, 
stating the number of baies so purchased, in consécutive order, the 
weight, how marked, from whom purchased, consigned to Chicka- 
sha, either to Wolfï & Co. or to shipper's order, notify Wolfif & Co. 
The drafts so issued and delivered with bills of lading attached were 
received by the Bank and charged on its books against the account of 
Wolfï & Co. opened therein by Carter, and the drafts with bills of 
lading attached were forwarded through regular commercial chan- 
nels, presented to and paid by Wolfif & Co., either at their place of 
business in the city of St. Louis or Oklahoma City, 0kl. When paid 
the proceeds were, through the regular commercial channels, remitted 
and paid to the owner of the draft, as such owner might appear. The 
bills of lading accompanying the drafts so received by Wolfif & Co. 
upon the payment of the drafts were returned to the agent Car- 
ter that delivery of the cotton might be made to the compress Com- 
pany at Chickasha, and compress Company receipts obtained therefor, 
that the cotton might, when compressed, be again reconsigned as the 
owners might direct. 

In this manner the 1,041 baies of cotton in controversy in this ac- 
tion were purchased by agents Carter, Ryan, and others, and in this 
manner drafts covering the purchase price of each and every of such 
baies of cotton, with bills of lading attached, were forwarded to, ac- 
cepted, and paid by Wolfif & Co. and the bills of lading returned to 
the purchasing agent Carter. After the return of such bills of lading 
to Carter, he having for his own benefit and advantage by the issue 
of checks on the account of Wolfif & Co. with the Bank overdrawn 
such account, 23 of such bills of lading were delivered by Carter to 
the Bank as collatéral security for repayment to the Bank for any 
sums of money due the Bank on Such account. Thereupon Carter left 
the country. 

Thereafter, and on December 10, 1906, Wolfif & Co., learning the 
situation at Chickasha, made demand in writing of the Bank, as fol- 
lows : 

"Oklahoma aty, O. T. Dec. 10, 190(>. 

"Chickasha National Bank, Chickasha, I. T. — Gentlemen: We demand that 
you forthwith deliver to Mr. Z. M. Lehman, as our agent, ail our property in 
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your possession, consisting of divers and sundry bills of lading for divers and 
sundry baies of cotton, aggregatlng some 1,769 baies, together with ail our 
compress tickets or receipts tlierefor or pertaining thereto, and as part of tbis 
letter, we attach hereto as Exhibit A. détail statement of such bills of lading, 
as we now recall, with the actual invoiced priée of the cotton, plus exchange, 
set opiwsi te thereto, same aggregatlng $87,313.26. The actual value therefor 
Is largely in excess of that sum. 
"We request a prompt and deflnite written response to this, our demand." 

This demand was refused by the Bank except on condition of pay- 
ment by Wolfï & Co. of the amount claimedi by the Bank on the ac- 
count openëd in their name by Carter in amount $6,834.54. There- 
upon Wolfï & Co. made the following tender in writing : 

"Oklahoma City, O. T. Dec. 10, 1906. 
"Chickasha National Bunk, Chickasha, I. T. — Gentlemen: You illegally de- 
tain certain baies of cotton and certain documentary évidence of our owner- 
ship therefor, as more particularly set forth in our former letter to you of this 
date, and you refuse to comply with our demand that you surrender the cus- 
tody thereof, to whlch we are entitled, and we therefor under protest and for 
the purpose of reclalming the possession of said property, which you unlaw- 
fuUy withhold from us, and for the purpose of avoiding the great probability of 
further damages in the premises, herewith tender you the sum of $6,834.54 
same being the amount, for whlch as we understand, you Illegally detain our 
said property, condltloned of course, that you forthwlth surrender said prop- 
erty, and ail of said documents, specifled in our former letter to you of this 
date." 

This tender was refused by the Bank on the ground it was not an 
unconditional ofïer to pay the amount claimed by the Bank and ab- 
solve the Bank from ail further liability, and because nbt authorized 
by the agent of Wolff & Co., Carter, who had placed the collatéral 
with the Bank. 

Thereafter the Bank tendered the railway company the amount of 
its lawful freight and storage charges and demanded possession of 
the 1,041 baies of cotton in controversy in this action, which tender 
and demand was refused by the Railway Company, acting in that re- 
spect in behalf of Wolfï & Co. Thereupon this action was brought. 
Although not admitted as a défendant in the litigation, Wolfï & Co. 
assumed the défense for the Railway Company, and defended against 
the action of the Bank on the strength of their title to and ownership 
of the cotton involved. From a verdict and judgment in favor of the 
Bank the Railway Company brings error. 

The principal daims of error presented andi relied on to work a 
reversai of the judgment rendered are: (1) The trial court erred in 
permitting the Bank to prove, through its président, Dwyer, the agree- 
ment of Carter that his principals, Wolfï & Co., would open the ac- 
count with the bank, would purchase and pay for exchange, would pay 
10 per cent, interest on money borrowed on overdrafts, and would 
pledge collatéral security to the Bank, in the absence of any proof 
tending to show Carter's aUthority to bind his principals by such agree- 
ment except the acts and déclarations of the agent Carter himself . 
(2) The court erred in denying the request made by défendant to in- 
struct a verdict in favor of défendant on the following grounds: (a) 
Because on the whole case there was no évidence sufificient to sup- 
port a verdict or judgment in favor of the Bank; (b) because on the 
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undisputed évidence the tender made the bank by Wolff & Co. was 
sufficient, should hâve been acceptedi by the Bank, and it should hâve 
deHvered the documentary évidences of the ownership of the cotton 
to Wolff & Co., and the court should hâve so declared as a matter of 
law. 

An examination of the record in this case discloses no controversy 
whatever as to the extent of the power conferred by Wolff & Co. 
on its agents, Carter, Ryan, and others, who purchased the cotton in 
controversy for them. The full extent and scope of the authority and 
power of such agents was, as has been seen, to make contracts of pur- 
chase of cotton from the owners thereof, hâve it assembled at the 
compress station of Chickasha by bills of lading issued by the Railway 
Company, and payment made of the purchase price by drafts attached, 
in the manner above stated, and the undisputed évidence is ail the 
cotton involved in this controversy was so purchased and so paid for 
by Wolff & Co. 

In this condition of the record it is earnestly insisted by counsel for 
the Railway Company palpable error was committed by the trial court 
in permitting the Bank to prove through its président, Ehvyer, over 
the repeated protests and objections of défendant, the verbal agree- 
ment made with the Bank by Carter assuming to represent Wolff 
& Co., which culminated in the opening of the account by Carter in 
the name of Wolff & Co. with the Bank, the création by Carter of 
an overdraft on this account, and the pledging of the bills of lading 
relied upon by the Bank in this case, without any showing that Carter, 
the agent, had authority to bind his principals by the contract so made. 

The contention made by counsel for the Bank is not that the agent. 
Carter, possessed any express authority from his principals to bind 
them by the agreement made or his transactions had with the Bank, 
but it is contended, as Carter was the gênerai agent of Wolff & Co. 
in the purchase of cotton in the then Indian country in the neigh- 
borhood of Chickasha, that he possessed the implied authority to bind 
his principals by his contract made and transactions had with the Bank. 

Again, it is further insisted, even if Carter be found not to hâve 
possessed the power in the first instance to bind his principals by his 
agreement and transactions with the Bank, yet that Wolff & Co., 
with full knowledge of such unauthorized acts of its agent, ratified 
and approved them, and hence are estopped and concluded thereby. 

From the undisputed évidence found in the record Carter, as agent 
for Wolff & Co., possessed the undoubted power to purchase cotton 
in their names and on their account, not from any particular person 
or persons, but from owners of cotton in gênerai, at such price as he 
might offer, and in so acting bind his principals. He was therefore 
in the purchase of the cotton in dispute the gênerai agent for that firm. 
Mr. Justice Strong, delivering the opinion of the Court in Butler v. 
Maples, 9 Wall. 766, 19 L. Ed. 823, said : 

"The distinction between a gênerai and a spécial agency is in most cases a 
plain one. Tlie purpose of the latter is a single transaction, or a transaction 
with désigna ted persons. Jt does not leave to the agent any discrétion as to 
the persons with whoni he may contract for the principal, if he be empowered 
to make more than one contract. Authority to buy for a principal a single 
article of merchandise by one contract, or to buy several articles from a per- 
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son named, ïs a spécial agency, but authprlty to make purchases from any per- 
sons wlth whom the agent may choose to deal, or to make an indéfini te number 
of purchases, Is a gênerai agency. And It Is not the less a gênerai agency be- 
cause it does not extend over the whole business of the principal. A man may 
hâve many gênerai agents — one to buy cotton, another to buy wheat, and 
another to buy horses. So he may hâve a gênerai agent to buy cotton in one 
nelghborhood, and another gênerai agent to buy cotton in another neighbor- 
hood. The distinction betweeu the two klnds of ageucles is that the one is 
created by power glven to do acts of a class, and the other by power given to 
do Individual acts only. Whether, therefore, an agency is gênerai or spécial, la 
wholly independent of the question whether the power to act within the scope 
of the authority given is unrestricted, or whether it is restricted by instruc- 
tions or conditions Imposed by the principal relative to the mode of its ex- 
ercise." 

If, therefore, the question hère in dispute arose out of any contract 
made by Carter with the owner of cotton for its purchase, or the terms 
of any such contract of purchase, the authority of the agent, Carter, 
to bind his principals, would be clear, although he might hâve violated 
secret instructions from his principals in the making of such contract. 

However, the question hère presented is: Did Carter, the gênerai 
agent of Wolfï & Co., for the purpose of buying cotton on their ac- 
count in the neighborhood of Chickasha, possess the implied authority 
to make the contract he did make with the Bank, and on the strength 
of this contract bind his principals either to the repayment of money 
borrowed by him from the Bank, or by his act in pledging the évi- 
dences of the ownership of the cotton in dispute a;? collatéral security 
for such repayment? Independently of any claim of ratification made 
by the Bank, it is apparent the true solution of this problem must dé- 
pend, not on the extent of the power possessed by the agent to bind 
his principals by his contracts for the purchase of cotton at ail, for 
his acts in that regard were clearly within the scope of his employ- 
ment as contemplated by the parties, but it must dépend on whether 
the borrowing of money on account of his principals, and the pledg- 
ing of their securities for its repayment, was a necessary incident to 
the business of purchasing the cotton. If so, the authority will be im- 
plied from the gênerai grant of power conferred, and the principals 
will be held to hâve contemplated it when the agency was formed, and 
to be bound by its exercise by the agent because within the scope or 
the apparent scope of the employment of the agent, and the Bank 
would be justified in dealing with Carter as it did in this case. 

As shown by the évidence, the Only warrant of authority claimed 
by the Bank to bind Wolff & Co. by the agreement made and transac- 
tions had with Carter were his acts done and déclarations made to the 
Bank, and the apparent authority with which he acted in the business 
of his principals. The Bank did not, as it might hâve done for its 
protection, first learn the full extent of the power possessed by Carter 
from his principals, but, on the contrary, assumed to engage in the 
business without any investigation and in reliance on appearances 
and the word of the agent; hence, if loss befall it, such loss must be 
attributed to its neglect to properly advise itself before engaging in 
the business. 

It is well settled in law the acts and déclarations of an agent are 
incompétent to prove the extent and scope of his power to bind his 
principals. Story on Agency (9th Ed.) § 83 ; Mechem on Agency, § 
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395; Walmsley v. Quigley, 129 Ked. 583, 64 C. C. A. 151; Union 
Guaranty & Trust Co. v. Robinson, 79 Fed. 420, 24 C. C. A. 650; 
Merchants' Nat. Bank v. Nichols & Shepard Co., 223 111. 41, 79 N. E. 
38, 7 L. R. A. (N. S.) 752; Bickford v. Menier, 107 N. Y. 490, 14 
N. E. 438 ; Consolidated National Bank v. Pacific Coast S. S. Co., 95 
Cal. 1, 30 Pac. 96, 29 Am. St. Rep. 85 ; Whitan v. Dubuque & S. C. 
R. Co., 96 lowa, 737, 65 N. W. 403 ; Bacon v. Johnson, 56 Mich. 182, 
22 N. W. 276. The granting of power to an agent to borrow money 
on account of his principals, and to pledge their property as security 
for its repayment, is an unusual confidence to repose in the discrétion 
of an agent, and being a grant of unusual power, to establish its 
existence, either express authority from the principals must be shown, 
or the very nature of the business to be transacted by the agent must 
require the exercise of such extraordinary authority, andi this is true 
whether the agency be gênerai or spécial in character. 
Mr. Story in his work on Agency (9th Edi.) § 83, says: 

"If the authority is spécial, It is construed to inelude only the usual means 
appropriate to the end. If the authority is gênerai, it Is still construed to be 
limited to the usual means to accomplish the end. Eveu if a gênerai discré- 
tion is vested in the agent, it is not deenied to be unlimited; but It must be 
exercised in a reasonable manner, and cannot be resoi'ted to In order to justify 
acts whlch the principal could not be presumed to intend." 

This court in Pacific Lumber Co. v. Moffat, 134 Fed. 836, 67 C. 
C. A. 442, said: 

"Vreeland's authority as agent to purchase and sell lumber and shingles and 
to manage that business for défendant, however genei'al, did not authorize hini 
to obligate and bind his principal to pay the debt of another. Mechem on 
Agency, §§ 307, 313, .392, 400.", 

Ruger, Chief Justice, delivering the opinion of the Court of Appeals 
of New York in Bickford v. Menier, 107 N. Y. 490, 14 N. E. 438, 
very clearly stated the rule which we conceive applicable to the facts 
of this case, in the following language: 

"The plaintiff has been allowed to recover In the action upon the theory that 
the borrowing in question was within the apparent scope of the agent's au- 
thority, and this question was left, as one of tact, to be determined by the 
jury. We are of the opinion that the court erred in this respect, and that 
there was no évidence In the case authorizing a verdict for the plaintiff. The 
apparent authority in this case was precisely coextensive wlth the actual au- 
thority. The agent's real authority was confined to the duty of receiving con- 
signments from the Meniers, storing and caring for them, and, after paying 
the expenses of the business from the receipts, to remit the balance to the 
Meniers. If the transaction of this business absolutely required the exercise 
of the power to borrow money in order to carry It on, then that power was im- 
pliedly conferred as an incident to the employment ; but it does not afïord a 
suffieient ground for the Inference of such a power to say that the act proposed 
was convenlent or advantageous, or more effectuai in the transaction of the 
business provlded for, but it must be practically indispensable to the exécu- 
tion of the duties really delegated, in order to justify its inference from the 
original employment." 

In Merchants' Nat. Bank v. Nichols & Shepard Co., 223 III. 41, 79 
N._ E. 38, 7 L. R. A. (N. S.) 752, Cartwright, Justice, delivering the 
opinion for the Suprême Court of Illinois, said : 

"The source of authority is the principal, and the power of the agent can 
only be proved by tracing It to that source In some word or act of the alleged 
174 F.— 59 



930; .;' ■■, ; .174 fédéral eepoetee. 

priilçipal.; In this case there wasno évidence tending to prove that the power 
to borrow money was an Incident of the agency. For such an act as that an 
agent must hâve express authorlty, or some power must be expressly conf erred 
upon hlm which cannot be tftherwise exeeuted." 

See, also, Ricker National Bank v. Stone, 21 0kl. 833, 97 Pac. 577; 
National Loan & Investment Co. v. Bleasdale (lowa). 119 N. W. 77. 

As has been seen. Carter possessed no express authority from his 
principals except to pùrchase cotton on their account and draw on 
them with bills of lading attached in payment therefor. In this man- 
ner the cotton in question was purchased. In tjie performance of this 
service; for his principals there was no necessity for Carter to open an 
account in the name of his principals with the Bank, borrow money 
theref rom, and pledge the property of his principals in payment. Not 
only is this so, but the very method employed in the transaction of 
the business, which was open and known to the Bank, precludes the 
Bank in this case from assuming or believing the transactions had by 
Carter with the Bank were within the scope of his authority as agent. 
Therefore, the objections taken on the trial to the évidence of the 
witness Dwyer wherein he detailed a conversation with the agent Car- 
ter, in which it was agreed by Carter the account of Wolff & Co. with 
the Bank should be opened, was opened, and which resulted in Carter 
borrowing money therefrom on his own account and pledging the bills 
of lading, the property of his principals, as collatéral security there- 
for, in advance of any showing of authority on the part of Carter of 
his right to bind his principals by such agreement, and in advance of 
any évidence showing or tending to show his principals, Wolff & Co., 
with full knowledge of the unauthorized acts of their agent had rati- 
fied them, were well taken and should havê been sustained, and the 
trial court erred in not so holding and ruling. 

But it is further contended by the Bank, even though the agent 
Carter possessed no authority in the first instance to bind his prin- 
cipals by his dealings with it, yet his principals with full knowledge 
of his unauthorized acts ratified and approved the same and are bound 
thereby. This theory of the case is based principally upOn a communi- 
cation claimed to hâve been written by the président of the Bank to 
Wolflf & Co., concerning which the foUowing évidence of the président 
of the Bank is found in the record. 

"Q. Mr. Dwyer, I wish you would please state to the Jury whether or not 
you eyer notlfled A. L. Wolff & Co. at any time, durîng the time this account 
was carrled In his name at your bank, of any overdraft due at the bank on the 
account? A. Tes, sir. Q. About what date, if you remember? A. I think it 
was close of business for the month of October. Q. At what place did you 
notlfy them, Oklahoma Clty, St. Louis, or what place? A. St. Louis. Q. In 
what manner, Mr. Dwyer, did you glve hlm this notice? A. Took ofC the aver- 
age overdraft for the month of October and flgured the interest on It and put 
it in the copy book and flgured it out, and malled It to them at St. Louis ; I 
did myself. Copy of It Is in the letter book hère. Q. In the regular course of 
mail or otherwlse? A. Regular course of mail. Q. To wliom was the letter 
addressed? A. A. L. Wolff & Co., St. Louis, Mo. Q. Was It or was it not 
malled in the regular course of the mail? A. It was malled In the regular 
course of mail. Q. And the regular United States stamp or postage put on It? 
A. Yes, sir." 

To our minds this évidence falls far short of establishing such a 
ratification by Wolff & Co. of the unauthorized acts of the agent 
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Carter with the Bank as vvill permit a recovery in this case, and for 
many reasons. While it is true in most instances that proof of the 
writing and posting of a letter properly addressed, in the absence of 
further évidence, raises a presumption of the delivery of such letter 
to the person to whom it is addressed, yet this presumption can bave 
but little if any probative force in this case, and for this reason. To 
raise the presumption of delivery, it must be shown as a fact the letter 
was properly addressed. The firm hère addressed transacted business 
in a large and populous city. The address is to the city generally, and 
is not spécifie either as to the street number or building in which the 
business is conducted, or as to the nature of business conducted by 
the firm. In such case the letter was not properly addressed. There 
may be many firms of the- same name engaged in business in a city 
the size of St. Louis. A letter so addressed may or may not hâve 
corne into the hands .of the firm. Fleming & Ayrest Co. v. Evans, 9 
Kan. App. 858, 61 Pac. 503. In this case the évidence dliscloses the 
firm disclaimed ail knowledge of such letter and a diligent search 
failed to discover it among their files. 

Again, the claim of the Bank in this case is based on the pledge of 
collatéral made by Carter to secure any overdraft in the Bank, and 
not to recover the amount of such overdraft. This action was brought 
against the Railway Company and not against Wolff & Co. To re- 
cover in this case the Bank must establish the existence and validity 
of the pledge made to it of the collatéral by Carter as agent. Mr. Jus- 
tice Peckham, delivering the opinion of the court in United States v. 
Beebe.lSO U. S. 34.3, 31 Sup. Ct. 371, 45 L. Ed. 563, said: 

"Where an agent has acted without authority and it is claiuied that the 
principal has thereafter ratified lils act, such ratification can only be based 
upon a full knowledge of ail the faets upon which the uuauthorized action was 
taken. ïhis is as true in the case of the government as in that of an individ- 
ual. Knowledge Is necessary In any event. Story on Agency (9th Kd.) § 239, 
notes 1 and 2. If there be want of It, though svlch want arises from the neg- 
lect of the principal, no ratification can be based upon any act of his. Knowl- 
edge of the facts is the essentlal élément of ratification, aud must be shown 
or such facts proved that Its existence is a necessary inference from them." 

Therefore, in this présent case, even should it be presumed the let- 
ter claimed to bave been written by the président of the Bank was 
received by Wolff & Co., it would bave conveyed no inteUigence to 
Wolflf & Co. that Carter had assumed to pledge their property to the 
Bank as collatéral for money borrowed on their account. Manifestly, 
therefore, the existence and validity of the pledge claimed in this case 
by the Bank, and which it must establish or fail to recover, cannot 
be made out on the theory of ratification because it is not shown Wolff 
& Co. had any knowledge of its existence until about December lOth 
when it was promptly repudîated and its authority denied. 

The only question remaining for disposition is that of the sufficiency 
and effect of the tender made the Bank by Wells, the représentative of 
Wolff & Co., as pleaded in this case. 

At the time of the making of this tender, the offîcer of the Bank 
to whom made refused to accept it and turn over the évidence of the 
ownership of the cotton in its possession for two reasons: (1) Be- 
cause the tender was unaccompanied by the written consent of Carter, 
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the agent who had made the pledge with the Bank ; (3) because Wolff 
& Co. in making the tender refused to pay the amount tendered the 
Bank, and relieve it from ail further liability in the premises. 

In this connection it is the claim of plaintifï in error as the amount 
tendered was in the full amount claimed by the Bank, and, as the 
grounds on which it placed its refusai are claimed to be untenable, 
the court should hâve directed the verdict for the Railway Company 
requested by it on the trial. On the contrary, it is the contention of 
the Bank, as the tender made was not unconditional, the Bank had the 
right to reject it when made ; and, further, it is contended such tendier 
and the act of the Railway Company in pleading it as a défense to this 
action constitute such an admission of liability on the part of Wolfï 
& Co. to the Bank as will conclude the Railway Company and entitle 
the Bank to a judgment for the amount tendered. 

In the view we hâve taken of: the case, as above stated, it becomes 
necessary to consider only the claim made by the Bank. In this con- 
nection it is proper to state the insistence of the Bank is not that the 
tender itself is such an admission of liability as will preclude the maker 
thereof from disputing the amount tendered to be due, but the fact 
that the tèndCr made was pleaded as a défense to an action arising out 
of the transaction in which the tender was made. And in support 
of this contention the gênerai rule, as stated by Mr. Hunt in his work 
on Tender, § 401, is relied on, as follows : 

"A plea of tender Is an unequlvocal admission of the Justice of the plain- 
tiff's claim to the extent of the sum tendered. So conclusive Is the admission 
that if the tender is refused, and the parties proceed to trial, and it shall turn 
out that the plalntifC was not legally entltled to anythlng, the plaintlfC shall 
hâve a verdict for the sum tendered." 

However, in our opinion there is no room for the application of this 
gênerai rule to the f acts of this case, and for this reason : The rule 
as stated bas application to such unconditional tenders as contain 
solemn admissions made of record. It is not the act of tender, but 
the admission df the party making it, made indisputable by his bring- 
ing it on the record by his plea and demanding relief of the court 
because of his admission, that binds and concludes the party making 
it. Therefore a plea or so-called plea of tender which contains no 
admission of the party making it is not a good plea, for it neither ad- 
niits any right. in the party to whom made nor estops the party mak- 
ing it. It therefore becomes essential in the détermination of the 
question presented to examine the tender made and pleadedl in this 
case. 

The written demand of Wolff & Co. to which référence is made in 
the offer of tender, and the tender itself, as above set forth, must be 
construed together as one transaction. So construed, the sSuation of 
the parties was this: The Bank was in possession of the indicia of 
ownership of cotton, aggregating almost $90,000 in value, which be- 
longed to Wolff & Co., and was in the actual possession of the Rail- 
way Company. By reason of such possession the Bank asserted a 
lien on the cotton to secure the comparatively small sum of $6,834.54. 
Wolff & Co., claiming to be the absolute owners of the cotton, de- 
manded the surrendler of the évidences of ownership in order to en- 
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able them to demand the cotton from the Railway Company. This 
demand was refused by the Bank. Thereupon Wolff & Co. reassert- 
ing their absolute ownership of the cotton and their right to the docu- 
mentary évidence of such ownership in possession of the Bank, and 
denying any and ail claim of the Bank thereto, under protest made 
offer to the Bank of the amount claimed by it to protect themselves 
against further loss by being thus deprived of the actual possession 
of perishable personal property of large value. And this ofifer so 
made to the Bank is that pleaded by the Railway Company in défense 
of this action brought by the Bank to secure the actual delivery of the 
cotton to it, or in case such actual delivery could not be adjudged by 
the Court, to recover the value of its spécial interest claimed therein. 

It is thus seen neither by the form of the oflfer made by Wolflf & 
Co. to the Bank, nor that pleaded by the Railway Company in dé- 
fense of this action, was the validity or the amount of any claim 
asserted by the Bank recognized or admitted by Wolflf & Co. or the 
Railway Company. On the contrary, it was at ail times by them de- 
nied and disputed, and, as shown by the record, this fact is recognized 
by the Bank throughout this entire litigation, for that it both moved to 
strike and demurred to the plea of tender interposed by the Railway 
Company for this reason; and, further, by its reply, challenged the 
suflficiency of the plea of tender made on this very ground and now 
insist the tender was properly rejected by the Bank because not an 
unconditional admission of liability by Wolff & Co. 

As neither the offer made to the Bank nor the plea interposed by 
the Railway Company in défense to this action contains any admis- 
sion of the validity of the claim of the Bank to the cotton in any 
amount, it must be held the Bank was not entitled in any event to a 
judgment in its favor for the amount ofïered, under protest, to obtain 
the release of the cotton. 

It follows judgment must be reversed, and the case remanded for a 
new trial. 

It is so ordered. 



GUNTER V. GUNTER. 

(Circuit Court of Appeals, Fifth Circuit. November 23, 1909.) 

No. 1,975. 

Evidence (§ 271*)— Wirxs (§ 58*)— Heaksay— Self-Serving Stateménts. 

In an action against an executrix to recover on an allegetl agreement 
by the testator to make a bequest to a nephew in considération of an in- 
debtedness to liim for services and advance.s, where there was évidence 
tendlng to support such allégation, and it was admitted that it was the in- 
tention of the testator for some time prior to and up to the time of his 
death to change his will and make such bequest, the only issue being as 
to vvhether the promise was based on a valuable considération, it was 
error to admit testlmony ofifered by défendant tliat, in stateménts made 
by the testator to friends many years before of his intention to provide 
for bis nephew in bis will, he dld not mention any indebtedness to him, or 
that, in more récent financial stateménts made for the purpose of crédit, 
he dld not mention it ; such testlmony being not only hearsay and of self- 

•For otber cases see same topic & § sumbeh In Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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serving statemeuts, but also irrelevant and misleadlng, slnce the indebted- 
ness may hâve arlsen after the former statements were made, and there 
was no occasion to meutioxi It lu crédit statements, If, as alleged by plain- 
tiff, it was to be settled by bequ^t in hls wUl. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 271 ;* Wills, Dec. 
Dig. § 58.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

Action by Jule Gunter against Roxanna Gunter. Judgment for de- 
fendant, and plaintifï brings error. Reversed. 

W. O. Davis, for plaintiff in error. 

Don A. Bliss and C. L. Gallaway, for défendant in error. 

Before FARDEE, AIcCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The pétition in this case allèges, in 
substance : That Jule Gunter, plaintiff, is a citizen of the state of Okla- 
homa. That Mrs. Roxanna Gunter, the défendant, is a citizen of the 
State of Texas, and is the surviving wife and sole devisee of Jot Gun- 
ter, deceased, who was a citizen of Texas in his lifetime, but who de- 
parted this life therein during the month of April, 1907, possessed of 
an estate exceeding $500,000 in value. That Nat Gunter was a brother 
of the plaintiff, and a nephew of Jot Gunter, and was a citizen of the 
state of Texas, and departed this life téstate, leaving a will in his own 
handwriting, by which he bequeathed to the plaintiff ail of his prop- 
erty, real,; personal, or mixed, of whatever kind and wherever situ- 
ated, in fee simple and without condition, which was duly probated and 
is now in full force and effect. That there is no administration upon 
the estate of Nat Gunter, or necessity therefor; ail of his debts hav- 
ing been paid. That Jot Gunter in his lifetime had large business in- 
terests throughout Texas, and about 15 years ago owned a large body 
of land, consisting of several thousand acres, situated in Grayson 
county, Tex., and, while the title thereto was in the name of Jot Gun- 
ter, Nat Gunter and one Hardy each had an interest therein to the 
extent of one-third of ail profits to arise therefrom; and previous 
thereto Nat Gunter had turned over and delivered to Jot Gunter the 
sum of $12,000, or some such large sum, the exact amount of which 
the plaintiff does not know, to be used in real estate spéculation in 
the city of Dallas, Tex., on their joint account, and which was so used. 
That about 15 years ago, while Nat Gunter and Hardy were inter- 
ested as afofesaid in the Grayson county lands, and while the land 
was of the value of abotit $20 an acre, but was incumbered by mort- 
gage to the extent of about $4 an acre, Jot Gunter, becoming finan- 
cially embarrassed and threatened with bankruptcy, in order to relieve 
his financial embarrassment and to prevent bankruptcy, desired to 
exécute a new mortgage upon the lands and to raise a large sum of 
money thereon to be used in tiding over his financial embarrassment, 
and Nat Gunter thereupon, at the request of Jot Gunter, executed a 
release to his interest in the lands with the understanding then and 
there had between them that, as soon as Jot Gunter recovered from 

•For other cases see same topic & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his financial embarrassment, he would pay Nat Gunter eitlier for his 
iriterest in said land, which was worth many thousand dollars, or 
he would exécute a valid will in favor of Nat Gunter, whereby he 
would devise and bequeath to Nat Gunter a sufficient sum to compen- 
sate him for money advanced, services rendered, or otherwise. And 
that soon thereafter Jot Gunter did write and exécute a will in con- 
formity with law, whereby he devised and bequeathed to Nat Gunter 
a one-tenth interest in his estate, which interest was admitted to be 
about the sum of $40,000. That for a periodl of at least 20 years Nat 
Gunter served Jot Gunter in superintending his ranches, cattle, and 
various other interests, without salary and compensation, and the will 
above mentioned was in existence for many years, but Jot Guntçr, 
some time thereafter, executed another will, whereby he bequeathed to 
his wife, the défendant, Roxanna Gunter, his entire estate, making 
her the independent executrix of the will, and directing that no ac- 
tion should be had in the county court with référence to his estate, 
which will was duly probated after the death of Jot Gunter, and the 
défendant thereunder is now in possession of his estate as independent 
executrix. That, at the time of the exécution of the will, Jot Gunter 
had no intention of repudiating or denying his obligation to Nat Gun- 
ter, but intended to otherwise compensate Nat Gunter, or else he had 
an understandang and agreement with his wife that she should do so. 
That afterwards, diuring the spring of 1907, and shortly before the 
death of Jot Gunter, it was agreed between Jot Gunter and Nat Gunter 
that Jot Gunter was indebted to Nat Gunter in the sum of $40,000 
on account of interest of Nat Gunter in the Grayson county lands, 
and for the various services which Nat Gunter had rendered to Jot 
Gunter, and Jot Gunter then agreed that for the considération afore- 
said he would exécute a will in favor of Nat Gunter, whereby he would 
devise and bequeath to Nat Gunter the sum of $50,000, $40,000 of 
which should! belong absolutely and unconditionally to Nat Gunter, 
the remaining $10,000 to be held and used in trust, but the necessity 
for such trust does not now exist. That, pursuant to the agreement, 
Jot Gunter entered upon the exécution of his will, and instructed his 
attorney to write and prépare a will in accordance with the agree- 
ment, and therein to bequeath and devise to Nat Gunter the sum of 
$50,000, $10,000 of which was to be in secret trust as aforesaid, though 
not to be specified. That pursuant to that agreement and the instruc- 
tion of Jot Gunter, the attorney was engaged in the préparation of 
the will, when Jot Gtmter became suddenly ill and unable to proceed' 
with said will, and died without completing the same. That the agree- 
ment of Jot Gunter to exécute the will in favor of Nat Gunter was 
made upon a valuable considération and is enforceable in law, notwith- 
standing which, the défendant, since the death of Jot Gunter, has re- 
fused and still refuses to recognize the agreement, and refused to 
pay Nat Gunter, although often thereto requested, the sum of $40,000, 
and, since the death of Nat Gunter, has refused and still refuses to 
recognize the agreement, the défendant has refused to pay to plaintifï 
the said sum or any other sum in satisfaction of said agreement. That 
the plaintiff concèdes that he is morally, though not legally, indebted 
to the estate of Jot Gunter in the sum of $15,000, which sum he is 
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willing to hâve deducted from whatever judgment he may recover in 
this case. 

The défendant pleaded the gênerai issue and, for spécial answer, 
the statutes of limitation of two and four years, and that the défend- 
ant does not deny, but expressly admits, that Jot Gunter repeatedly 
stated that he intended to make a provision for Nat Gunter in his will ; 
and "this défendant further expressly admits that Jot Gunter had the 
intention to make a provision for Nat Gunter by his will up to the time 
of his death, but this was not on account of any debt or obligation 
that he owed Nat Gunter, but on account of the love and affection he 
had for Nat Gunter." The other pleas are not necessary to notice. 

There was a verdict and judgment in favor of the défendant. The 
bill of exceptions shows that on the trial the plaintiff introduced évi- 
dence tending to sustain the allégations in his pétition, and tending 
to show that Jot Gunter, in considération of rights surrendered to 
him by Nat Gunter, money advanced, and services rendered, agreed with 
and promised Nat Gunter to exécute a will in his favor, thereby de- 
vising to him $50,000, $40,000 of this to be the absolute property of 
Nat Gunter, the remainder to be upon trust, the necessity for which no 
longer exists. It shows that, on the other hand, the défendant in- 
troduced testimony to show that Jot Gunter was not indebted to Nat 
Gunter, and was under no pecuniary obligation to him, but that what- 
ever promise, if any, was made by Jot Gunter to Nat Gunter to pro-. 
vide for him by will, was in considération of love and affection, and 
a mère gratuity. The bill of exceptions further shows that W, W. 
Gunter, the father of Nat Gunter and a brother of Jot Gunter, had 
raised'Jot Gunter as one of his own faniily from the time he was a 
small boy and educated and provided for him as his own son, with- 
out charge; and that Jot Gunter, soon after his marriage, took Nat 
Gunter when he was a small boy and raised him as one of his fam- 
ily, andi educated him as he would his own son, without charge. It 
then shows that, during the introduction of the testimony in behalf 
of the défendant, the following, among other proceedings, were had: 

First. Judge T. J. Brown, being a wittiess In behalf of défendant, and having 
têstifled that he was wèll aequainted with Jot Gunter in his lifetime, and in 
like manner' with Nat Gunter in his llfetimet and that for several years Nat 
Gunter was bis partner in the practice of law, was permltted to testify, over 
the objection of plaintifC, that the same was hearsay and self-serving, that Jot 
Gunter told him more thao once that he Intended to provide for Nat Gunter 
in his will. To which the plaintiff théh and there exeepted. 

Second. Dr. Amos Graves, a witness in behalf of défendant, after having 
testlfied that he was intimately aequainted with Jot Gunter for 12 years pre- 
ceding his death, and that he and Jot Gunter were close, intimate, and çon- 
fidential friands, and that Jot Gunteir had dlscussed his prlvate affairs and his 
Indebtedness and property matters with him, and told him of his debts, was 
permltted to testify, over the objection of the plaintiff, that the same was 
hearsay and self-servlng: "I never dld hear Jot Gunter say anythlng about 
owlng Nat Gunter anythlng. He told me he owed $160,000. I was trying to 
get him to do business at SuUlvan's bank, Instead of at Pt. Worth. I repeated 
his affairs to Sullivan and told Sullivan who he was and what debts he owed." 
Which objection was overruled by the court and sald évidence permltted to 
go to the Jury. To which the plaintiff then and there exeepted. 

Thlrd. Don A. BHss, a witness in behalf of défendant, after having testlfied 
that he was the attorney of Jot Gunter, that he and Jot Gunter were as close 
and confldential as any two men ever get to be, that thelr intimacy was such 
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that Jot Gunter would disclose to hlm his private business, Indebtedness, and 
property matters, and everythlng pertalning to hls private business, was per- 
mitted to testify, over the objection of tbe plaintiff, that the sanie was hearsay 
and self-serving, in substance as follows: "Jot Gunter never dld njention to 
me any pecuniary obligation to Nat Gunter. I would like to make that clear. 
I will State that the last time he went over that was in San Antonio in 1896. 
I prepared a statemeut myself when he was seeklug to get crédit, a full state- 
ment of his assets and ail of his liabilities, wlth the proposition that he was to 
swear to It." Which objection was overruled by rhe court, and sald testimony 
permltted to go to the jury. To which the plaintiff then and there excepted. 

Fourth. And further, while Don Bliss was testifyiug in behalf of défendant, 
and after he had stated that Nat Gunter was at San Antonio and wlth Jot 
Gunter at the tlme of his death, he was permltted to testify, over the objection 
of the plaintiff, that it was irrelevant, immaterial, hearsay, and self-serving, 
in substance as follows: "In March, 1900, Jot Gunter spoke to me about writ- 
ing hls will. He told nie he wauted to make a provision for Nat Gunter. I 
asked him to dictate the kind of a will he wanted to make. He replied: 'I 
hâve not made up my mind exactly how I want to leave It to him and how 
much, and I want to study over that.' This same matter was talked over be- 
tween us from tlme to tlme up to the time of his death. He would sometlmes 
bring it up himself and sometimes I would mention it, aud every time he ex- 
pressed the intention of providlng for Nat Gunter, and the last time he men- 
tioued it he said: 'We must get together some time when nobody will inter- 
rupt us, and I want to go over the whole thlng. I want us to get together and 
f rame that provision for Nat. I want to see him provided for and taken care 
of the balance of hls life. I am likely to forget that.' He always put itoff 
and never dld do It. Soon after Jot Gunter's death, while Nat Gunter was in 
San Antonio, I told Nat thèse thlngs. I further informed Nat that in 1886 Jot 
Gunter stated to me that he made a will, and that Jot Gunter said Judge Bry- 
ant drew the will, and in that will he had bequeathed to him (Nat) 10 per cent, 
of his half of the property. not to exceed .$50.000, and the balance he had left 
to his daùghter, Exila." Whieh objection was overruled by the court and said 
testimony permltted to go to the jury. To which the plaintiff then and there 
excepted. 

The assignment of errors présents, in substance, that the court erred 
in admitting, over the objection of the plaintiff, the testimony of T. 
J. Brown, Dr. Amos Graves, and Don A. Bliss, as just above recited 
from the bill of exceptions; and that the court erred in refusing cer- 
tain requested charges tendered by the plaintiff. We are of the opin- 
ion that the court did err in admitting the testimony referred to in 
the assignment of errors. 

It is clear from the bill of exceptions that the plaintiff introduced 
évidence tending to show that Jot Gunter had promised and agreed 
to make a will in favor of his nephew, Nat Gunter. The real issue 
was and is whether Jot Gunter was under such pecuniary obligation 
to Nat Gunter as to render this promise enforceable in law. In other 
words, the issue is whether Jot Gunter was under any pecuniary ob- 
ligation to Nat Gunter. The counsel for the plaintiff in error, who 
was also counsel for the plaintiff below, suggests, with much prob- 
ability: That it was many years ago that Judge T. J. Brown, now 
and for the last 30 years on the Suprême Bench of Texas, was in 
partnership with Nat Gunter, and it was doubtless about that time 
that Jot Gunter told Judge Brown that he intended to provide for Nat 
Gunter in his will, and that the judge's évidence was introduced for 
the purpose of showing that Jot Gunter, prior to the time when he 
could hâve been indebted to Nat Gunter, contemplated making a will 
in his favor, and that it was thus sought to indirectly show by Jot 
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Gunter's déclarations éhat there was no considération for his future 
promise to make à will. That the introduction of Dr. Graves' testi- 
mony had the same purpose, and being that Jot Gunter made a state- 
ment of his indebtedness to SuUivan's banlc and in that statement did 
not mention any indebtedness to Nat Gunter, which statement was 
made in the absence of Nat Gunter, is a self-serving statement of an 
interested party, and that it was to the highest degree lacking in pro- 
bative force. That the statements of Jot Gunter and Don A. Bliss 
are of the same charâcter. That by the évidence of thèse witnesses 
the inference is sought to be drawn that if Jot Gunter had bcen in- 
debted to Nat Gunter he would hâve mentioned that fact, while the 
truth is that Jot Gunter would not hâve regarded his obHgation to 
Nat Gunter as a debt afïecting his crédit, for this obHgation to Nat 
Gunter was to be provided for in his will, or at least postponed until 
his other debts were paid. For the error of the court in admitting 
this évidence, the judgment must be reversed. 

As to the other error assigned, we think that the refused charges 
embraced pne pertinent feature which is at least not expressed with 
sufficient clearness in the charge given by the court. The élément to 
which we allude is indicated in thèse words of the first requested 
charge: 

"Eren though you should believe that said .Tôt Gunter tnay hâve been partly 
Influenced by love and affection for sald Nat Gunter." 

With the exception of the principle indicated by the language just 
quoted from the rejected charge, the substance of the request is suf- 
ficiently embraced in the charge of the court. We incline to the opin- 
ion that, if the compétent testimony given on another trial is substan- 
tially the same as that which was properly admitted on this trial, the 
doctrine indicated in the language quoted from the rejected charge 
should be given in the instructions of the court to the jury, 

Reversed and remanded. 



IIERR V. ST. LOUIS & S. F. R. CO. 

(Clrcnlt Court of Appeals, Fifth Circuit. Deceinber 7, 1909.) 

No. 1,891; 

l. ArT-KAL AND Eeroe (§ 39.'*)— Gkoukds ioe Dismissai, or Writ of Error— ^ 
Failuee to Fti.e Cost Bond. 

Where a pétition In error was dniy allowed by the trial court, and the 
nvoceedings were in ail respects regular, except that no cost bond waa 
clven and sucb a bond, approved by the court below, is tendered In the 
amièliate court, the case will not be dismissed, but the bond will be al- 
lowed to be flled to take eEfect as though given at the beglnning of the 

^i^Ed! Note;— For other cases, see Appeal and Error, Cent. Dig, |§ 2064^ 
2070, 3127 ; Dec. Dlg. § 395.*] 

2 MASTER ANP SERVANT (§ 248*)-ACTIOI» FOR PeATH OF SeRVANT-OONTEIB- 
UTORY NEGI.ipENCE-lJ!JtJRT AVOIDABLE BY PROPER CaRE. , ,„ , 

In an action àgainst a railroad company under the statute of Mlssls- 
sinni to recover fov the death of a frelght condiictor who was kiHed by 
te engine of a following train which ran into bis caboose while his 
train vvas standing on tbe main track, the duectlou of a verdict f or de- 

^For other cases see same toptc & § numbbr tn Dec. & Am. Dlgs. 1307 to date, & RepT Indexe. 
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fendant ou the ground tliat deceased was chargeaWe with contributory 
négligence in stopplng his train where Iiè did lield error, where there was 
évidence wUlcli woiild liave justifled a fluding that notwitlistanding sueh 
contributory négligence, if it existed, the eugineer of the foUowing train, 
who, under Const. Miss. 1890, § ]93, was not a fcUow servant of deceased, 
by the exercise of reasonable eare could bave stopped his train and pre- 
vented the Injury after he was sigualed by a flagnian and could see the 
standing train ahead. 

[Ed. Note. — For other cases, see Master and Servant, Etec. Dig. § 248.*! 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

Action by W. A. Ilerr, administrator, against the St. Louis & 
San Francisco Railroad Company. Judgment for défendant, and 
plaintif? brings error. Reversed. 

James Stone (Smith & Totten, on the brief), for plaintiff in error. 
J, W. Buchanan (W. F. Evans and S. W. Jones, on the brief), for 
défendant in error. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action by W. A. Herr, as 
the administrator of E. J. Herr, deceased, against the St. Louis & San 
Francisco Railroad Company, in which the plaintiff claims damages 
for the négligence of the défendant in causing the death of E. J. 
Herr. The case was begun in a state court, and was duly removed, 
on the ground of diverse citizenship, to the circuit court. The dé- 
fenses presented were a déniai of négligence by the défendant, and 
contributory négligence on the part of the deceased. After ail the 
évidence had been presented, the trial court, on motion of the de- 
fendant, directed a verdict for the défendant. Gn guch verdict being 
retumed, judgment was entered for the défendant, and the plaintiff 
brings the case hère, assigning as error the action of the court in di- 
recting the verdict. 

Before considering the case on its merits, there are two motions to 
be disposed of. 

The pétition for writ of error fàled in the court below prayed that 
the writ might be allowed "in forma pauperis." The order granting 
the writ was made in the usual form, but no bond was given as re- 
quired by law. After this court acquired jurisdiction of the case and 
the record was filed and printed, the défendant in error, on February 
2, 1909, moved to dismiss the case because the writ was prosecuted "in 
forma pauperis." The plaintiff in error moved for leave to file a 
proper bond for costs and presented one approved by the judge who 
presided in the court below, which was filed in that court February 
16, 1909. It appeared that the plaintiff in error had advanced the 
costs for the printing of the record in this court. The position of the 
défendant in error is correct, that an appeal or writ of error cannot 
be prosecuted in this court in forma pauperis. But we hold that, 
the proceedings in ail respects being regular, except the failure to 
give bond, and such bond being now tendered and in fact approved 
by the trial judge, the case should not be dismissed. The bond may 

*For other cases see same toplc & § ncmbek In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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be filed ndw to take effect as if it had been presented at the beginning 
of the appellate proceedings. It was held, in Brown v. McConnell, 
124 U. S. 489, 8 Sup. Ct. 559, 31 L. Ed;. 495, that the signing of a 
citation returnable to the proper term ofthe Suprême Court, but 
without acceptance of security, constituted the allowance of an appeal 
which enabled the court to take jurisdiction, and to afford the appe- 
lants an opportunity to furnish tlie requisite security in the appellate 
court. 

Thê motion to dismiss is overruled, and the 'motion to be allowed to 
file bond for costs is granted. 

This being an action fOr négligence causitïg death, it is, of course, 
dépendent on a statute, as no action for death lies at common law. 
The action is authorized generally in Mississippi under circumstan- 
ces wheré, if the death of the injured had not ensued, he would hâve 
had the. right to sue. QodeMiss. 1906, § 721. The action is allowed 
by the husband or wife of the person killed, or by named kindred 
(Id, § 731); or it may be brought by the "légal or personal représen- 
tative of the person injured" (là. § 4056). It will bê well to note that 
the "fellow, sepant riile" at common law has been so modiiied in 
A^ississippi' tha'j;, it offers ,no impediment to the plaintiff's recovery. 
By çpnstiti|tjpif4l .provision it is declared that : .. ,i . 

, "Évery .eiAployê of ,any railroad corporation shall hâve the same riglit and 
remédies for any injury sufCéred by ïiim frpm tlie act or omission of said 
corporation or'its employés; as are allowed by law to otlier persons not em- 
ployés wliere; the injury reSufts from the uegTigence of à superior agent or 
offlcer, or of a person having the right to conU'ol or direct the services of 
the party Injured, and also wheu the injury results from the négligence of a 
fellow-servant engaged in ajiother .^epartment of labor from that of the party 
injured, or of a felldw-servàht oh another train of cars, or one engaged about 
a différent pièce of' tvork." Const. Miss. 1890,' § 193. 

And this provision is extended to the légal or personal représenta- 
tive of the person injured where death ensues from the injury. Thèse 
constitutional provisions are confirmed by statûte. Code Miss. 1906, 
§ 4056. 

On the 33d day of Septembèr, igOT-'-'the day he was killed— E. J. 
Herr was a conductor of the défendant railroad company. On that 
day he wàs ordered to run a freight train, known as "extra No. 
2690," from Holly Springs, Miss., to Memphis, Tenn., having brought 
his train on that morning from Memphis to Holly Springs as a local 
freight. At the town of Byhalia, on his trip from Memphis to Holly 
Springs, he received the following order: 

"Engine No. 2690, Herr, wlU run Extra from Holly Springs to Memphis." 

At the same time and place he received the following order: 
"No. 256, Engine 736, wlll run four hours late from Tupelo to Eedbanks, 
and three hours and thirty minutes late Eedbanks to Memphis." 

At Holly Springs Herr received instructions to unload certain cars 
of stone at a place one and a quarter miles west of Redbanks, a sta- 
tion eight or nine miles west of Holly Springs and between that place 
and Memphis. Herr left Holly Springs going nôrthwest with his 
extra train at 3 :25 p. oiij and arrived at Redbanks at 3 :50 p. m., at 
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which place he did some unloading and took the siding to allow a 
train to pass. After a conférence with the engineer of his train, 
it was determined that they would proceed to the place where the 
stone was to be unloaded. They, accordingly, left Redbanks with 
their train at 4:17 p. m., and proceeded to the place designated for 
the unloading of the stone, and there the extra train was stopped to 
be unloaded; it being understood, as some of the évidence tends to 
show, that the flagman was to be left at the west end of the switch 
at Redbanks to protect this extra train against train No. 256. The 
rules of the company require the flagman when his train is stopped 
on the main line, to go back immediately and protect the train with 
a flag. When the extra train stopped, the flagman, Flint, states that 
the deceased called to him and said, "Kid, we hâve 25 minutes to 
unload" ; and that he went back to flag and soon heard the approach 
of train No. 256 ; that he started on a run up the track towards 
Redbanks, and had run as far back as 10 telegraph pôles when he 
saw the smoke of train No. 256 as it came out of Redbanks; that 
he then ran an additional 3 telegraph pôles, giving the emergency 
signal, when he was answered by the engineer of train No. 256 ; that 
this made the distance of train No. 256 from the caboose of the extra 
train, when the engineer of No. 256 answered the emergency signal, 
16 telegraph pôles, or 3,360 feet, there being 210 feet between each 
telegraph pôle. Train No. 256 was not stopned in time to avoid the 
collision. It ran into the caboose of the extra train No. 2690, and 
killed E. J. Herr, who was in the caboose. 

Smith, the engineer of train No. 256, although answering the emer- 
gency signal of the flagman, Flint, 16 telegraph pôles from the point 
of the accident, did not put on the emergency brake, stating that he 
supposed that he had the usual time and distance in w'hich to stop, as 
provided by the rules in cases of being flagged. This witness testified 
that he knew it was customary for flagmen to flag trains in less dis- 
tance than required by the rules of the company; that he was on the 
right side of his engine in the proper place, but did not see the caboose 
into which he ran until his attention was called to it by a brakeman 
riding on the tender of his engine when he was only 300 or 400 feet 
from the caboose ; that he was going only about 6 miles an hour when 
he struck the caboose, having reduced the speed of his train from 30 
miles an hour to 6 miles an hour at the time of the accident. He said 
that he was prevented from seeing the train in front of him by a curve 
in the road; that in an emergency he could stop that train going 30 
miles an hour in 1,800 feet; that he tried to make the stop in this 
case when about 1,400 feet from Herr's caboose ; that in 400 feet more 
he could hâve stopped the train and avoided the accident. 

The rules of the company require flagmen to go back from the rear 
of the train, when stopped on the main line, 21 telegraph pôles, and 
place one torpédo on the rail on the engineer's side. He must con- 
tinue to go back at least 25 telegraph pôles from the rear of the train 
and place two torpedoes on the rail on the engineer's side 90 feet 
apart, when he must return to a point 20 telegraph pôles from the rear 
of his train and remain until the approàching train has stopped oi he 
i$ recalled by the whistle of his engine. 
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Mason testifies that, according to his theory of the rules, Herr had 
no right to leave Redbanks with his train under any condition. But 
there was évidence tending to show that this rule was not without ex- 
ception and may be violated when it is safe to do so by protecting the 
train with a flag ; that Conductor Herr and Engineer Mee thought it 
was safe to violate that rule on this occasion ; that the rule requiring 
the flagman to go back 35 telegraph pôles is directory, and the em- 
ployés hâve discrétion as to how far it is necessary for a flagman to go, 
being governed in each case by the situation of the exposed train, and 
the flagman has some discrétion about hurrying back; and that the 
conductor is not required to follow the flagman to see that he performs 
his duty. 

W. B. Bradbury testified that he was on the rear of a train that had 
backed eut of the west end of this switch and saw a passenger train 
which had passed while his train was on the switch, a distance of one 
mile, going in the direction of the place of the accident, and that from 
this point he sa;w a train a half mile beyond the signal board, the point 
of the accident; that his train was headed east; and that he was look- 
ing west from the rear end of the passenger train that he was rid- 
ing on. 

L. J. McCombs testified that he had lived one-half mile west of Red- 
banks ail his Hfe and was pérfectly familiar with the railroad at that 
point and at the place of the accident ; that on leaving Redbanks, going 
liiorthwest, the railroad runs about 15 or 20 rails in a eut ; that, af ter 
leaving this eut, it is open ail the way to where Mr. Herr was killed ; 
that he was killed neai^ a milepost, meaning the station post; that 
fi"pm the northwest end of the eut at Redbanks to the point of the ac- 
cident it is sornething ovér 800 yards ; that he could stand at the north- 
west end of the switch and see a freight train down to its doors pass- 
ing the place of accident ; that he côuld see this looking west from the 
mouth of the eut; that if a person was on an engine he could see 
f urther ; that the place of the accident was an open field ; that a per- 
son standing at the northwest end of the eut had an unobstructed view 
of the ràilway for a mile or a mile and a half ; that the switch is a 
quarter of a mile on section 12, and the railroad runs through sections 
11 and 12, and one Could see halfway oh section 11; that from the 
wést end of the switch to the point of the accident is 92 rails; that 
standing at the moiith of the eut looking west he could see a man walk- 
ing over the distance of â mile ; that he saw two boys walk that dis- 
tance while he was standing at the switch west of^ Redbanks a short 
tîrtie after the accident ; that thèse boys got on the railroad beyond the 
place of the accident and walked to the switch ; that from the north- 
west eijd of thç switdh to the place qf the accident is an open field 
with no obstructions to the sight. 

J; E. Crook testified practically to thè same state of facts as were 
testified to by McCoijibs. 

Underwobd. testified that hç rode on an engine from Redbanks to 
Byhalia over-thé ground pf the accident; that, after going four tele- 
graph pôles from Redbanks, he could see 16 telegraph pôles, or three- 
quarters of a mile. 



HERK V- ST. LOtriS & S. F. H, CO, 943 

Witness Herr testified that he made observations of trains going 
east and of trains going west ; that he stood in the middle of the eut 
outside of Redbanks and saw a train coming towards him from the 
northwest fuUy 11/2 miles ; that he could see it ail the way coming 
from the point of the accident to the mouth of the eut ; that there are 
no obstructions to the view along the track, which lays through an 
open field ; that he stood at the place of the accident, and looked east 
towards Redbanks ; and that he saw a train come out at the north end 
of the eut, and as it came out he could see the engineer sitting in his 
engine. He estimâtes the distance to be three-quarters of a mile from 
the mouth of the eut to the place of the accident. 

The statute which is made applicable to both passengers and em- 
ployés provides that : 

"In ail actions against railroad companles for damages done to persons or 
property, proof of Injury iuflleted by the running of the locomotives or cars 
of such Company shall be prima faeie évidence of the waut of reasonable slîlll 
and care ou the part of the servants of the company in référence to such in- 
jury." Code Miss. 1906, § 1985. 

It seems clear, in view of the foregoing, that the learned trial court 
must hâve directed the verdict for the défendant upon the theory that 
the deceased, E. J. Herr, was, as matter of law, guilty of contributory 
négligence which barred a recovery by his administrator. There is 
much évidence in the record which is referred to as bearing on the 
question of the contributory négligence of the deceased. As the case 
must be tried again, we do not deem it advisable to comment on this 
évidence, involving as it does the conduct of the deceased and his fiag- 
man, and the rules of the défendant company, and whether or not they 
were generally enforced or often disregarded with the company's 
knowledge and acquiescence. For the purposes of this décision we 
may assume — a fact that we do not décide — that the évidence was suf- 
ficient to justify the court in holding, or the jury in finding, that Herr 
was négligent in his conduct. Such holding or finding would not, in 
our opinion, be conclusive of the case. If Smith, the engineer in 
charge of the engine attached to train No. 256, did see, or could, by 
the exercise of ordinary or reasonable care, hâve seen, standing on the 
track, the caboose in which Herr sat and on which he was killed, far 
enough before striking it to bave avoided the collision by stopping his 
train, the plaintiff would be entitled to recover, notwithstanding the 
previous négligence of Herr. The rule seems to be unquestioned that 
notwithstanding the person injured was guilty of négligence in expos- 
ing himself to an injury at the hands of the défendant, yet, if the de- 
fendant discovered the exposed situation of the person in time by the 
exercise of ordinary or reasonable care after so discovering it to hâve 
avoided the injury, and nevertheless failed to do so, the contributory 
négligence of the person injured does not bar a recovery of dam;iges 
from the défendant. Grand Trunk Railway Co. v. Ives, 144 U. S. 
408, 429, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Inland & Seaboard Coasting 
Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270; 1 Thomp- 
son on Négligence, §§ 237, 238, 239. 

The judgment of the Circuit Court is reversed, and the cause re- 
mandfid for a new trial. 



.•944 174 FEDERAL REPORTER. 

LAKE SHORE & M. S. RY. CO. v. EDER. 

(Circuit Court of Appeals, Slxth Circuit. December 7, 1909.) 

No. 1,948. 

1. Courts (§ S14*) — Jueisdiction or Fédéral Courts— Citizenship of Cor- 

poration. : 

A corpQ ration incorpora ted in several states, including the one In wliich 
suit Is broUght against It, must be regarded as a citizen of the latter 
State for the purpose of determining the jurlsdiction of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 860 ; Dec. Dig. § 
314.* 

Diverse cltlzenship as a gi-ound of fédéral jurisdictlon, see note to 
Shlpp V. Williams, 10 C. C. A. 240; 'Mason v. Dullagham, 27 C. C. A. 298,] 

2. Courts (§ 269*) — Jueisdiction of Fédéral Courts. 

In a trânsitory action in a fédéral court, as for a tort, the jurlsdiction 
; oi the court is not afïected by the fact that the ca;use of action arose lu 
aub^lier state of which plaintiff Is a citizen. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 269.*] 

3. Ap?eal and Ereor (§ 273*) — Exceptions. 

' Wherè pending an afctlon at law and before trial on the merlts an is- 
sue as to the validity of a settleiuent is by stipulation submitted to the 
court to détermine both the facts and law, a gênerai exception to Its 
findlng which does not indicate the ground on whlch it Is based does not 
présent àiiy question for review by an appellate court. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. §§ 1G20- 
1630; Dec. Dlg. § 273.*] 

4; Mastér ANb Servant (§ 286*) — Action for Injurt to Servant— Surri- 
ciENéT, OF. Evidence. 

, : Evidence on behalfof the plalptiff In an action against a railroad Com- 
pany for an Injnry to an employé hfiH sufficleut to justifythe submission 
of the casé to the jury. 
[Ed. Noté.^For other cases, see Master and Servant, Dec. Dig. § 286.*] 

5. Appeal and EpsoR (§ 231*)^Review— Rulings on Admission of Evi- 

'DENCE^Oij-IECTIÛiÇS. 

Objections tO thé admission of évidence which do not state the grounds 
on which they are based will not support exceptions to the rulings 
thereon. . 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1299, 
1352 ; Dec. Dlg. § 231 ;* Trial, Cent. Dlg. §§ 194-210.] 

I In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

:: Action by John Eder, Jr., against the Lake Shore & Michigan South- 
ern Railway Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

E. S. McGovi^an, for plaintiff in error. 

Anderson, Anderson & Barnum, for défendant în error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The plaintiff in this case was a brake- 
man in the employment of the défendant, and on August 22, 1907, was 
in service on a, ifreight train running on the road of the défendant 

•For other cases see same topic & § numbbk in Çeg, fe Jun. Digs. 1907 to date, & Rep'r Indexe» 
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near Stoneboro, Pa., when from accident resulting, as he says, from 
the négligence of the défendant in failing to keep its roadbed in order 
and its ties and rails in proper order and position, the train ran off the 
track and he was severely injured. He brought this suit to recover 
damages in the Circuit Court for the Northern District of Ohio and 
obtained a verdict and judgment therefor. There are three leading 
questions raised and there are also miscellaneous points, some of which 
are of sufficient importance to be considered. 

The first question is one which relates to the jurisdiction of the Cir- 
cuit Court. The plaintiff is a citizen of Pennsylvania. The défendant 
is a constituent of a company consisting of several companies incorpo- 
rated in each of the states of Ohio and Pennsylvania and still others. 
The division of its road on which the accident occurred is partly in 
each of the above-named states, extending from Ashtabula, Ohio, to 
Stoneboro. The défendant by proper plea interposed the défense that 
the requisite diversity of citizenship did not exist. The plea was over- 
ruled and the jurisdiction sustained. It was there, and is hère, con- 
tended that, as the défendant is a citizen of Pennsylvania aS well as of 
Ohio, the plaintiff could not maintain a suit against the company in a 
fédéral court in the state of Ohio for a cause of action arising in hi^ 
owii state, or, as otherwise stated, that, the plaintiff and the défendant 
being both citizens of Pennsylvania, there could be no fédéral jurisdic- 
tion there or elsewhere. This contention is plausible, but not sound. 
The cause of action wàs transitory, and a suit upon it might be brought 
in the courts of any state where proper service of process could be had 
and it could be brought in any fédéral court where diversity of citizen- 
ship existed. The circumstance that the cause of action arose in 
Pennsylvania is wholly immaterial. The court below whose jurisdic- 
tion was invoked was administering the law of Ohio, and that law 
regards the corporation sued as the one of its own création, and it is 
indiffèrent to the fact, if it exists, that some other state has incorpo- 
rated it, or suffered it to be incorporated. Although for some purposes 
a body incorporated in several states may be regarded as an entity, it 
is not so for ail. It is likely to hâve différent attributes in each state 
arising from différent laws which affect it. It might acquire franchises 
in one state which it does not possess in others. An incorporation by 
one state of the same individuals is not the adoption of the corporation 
of another state. Thèse considérations furnish a reason why it is 
that, where a corporation of a state is sued in its own courts, regard is 
had to it only as a création of that state for ail purposes of jurisdiction. 
Business enterprises in which a combination of such corporations may 
engage, create common rights, and entail joint liabilities. Thèse, how- 
ever, concern the activities of the corporations, and not their essen- 
tial character. When the idea is grasped that whenever a corporation 
is sued in a state by whose laws it has been created and the question 
of its citizenship is involved, the court will regard the corporation 
intended as défendant as the one created and existing by the laws of 
that state, we hâve the key to the solution of the inquiry. The laws 
of the state are the mould in which the corporation is cast and contin- 
ues to exist. It dérives its faculties from those laws ; and the fact that 
it may be allowed to exercise those faculties in another state, how- 
174 F.— 60 
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ever freely or with whatever limitations, does not alter its essential 
character in the state of its création. It is a citizen of that state and 
of no other, whatever privilèges it may there be permitted to enjoy, 
even though they be identical with those it enjoys at its home. But 
we hâve dwelt long enough upon the reasons upon which we conceive 
the doctrine relating to this subject rests. We hâve done this in re- 
sponse to suggestions and arguments advanced for the plaintiff in 
error. The question itself is, we think, settled for us by the authority 
of décisions of the Suprême Court as well as of a décision of our own. 
Railroad Co. v. Whitton, 13 Wall. 270, 20 L. Ed. 571; Nashua & 
Lowell R. Co. v. Boston & Lowell R. Co., 136 U. S. 356, 10 Sup. Ct. 
1004, 34 h. Ed. 363 ; Muller v. Dows, 94 U. S- 444, 24 L. Ed. 207 ; 
Patch V. Wabash R. Co., 207 U. S. 277, 28 Sup. Ct. 80, 52 L. Ed. 204 ; 
Williamson v. Krohn, 66 Fed. 656, 13 C C. A. 668. 

In Nashua, etc., R. Co. v. Boston, etc., R. Co., the suit was brought 
by one constituent of a çombination against the other in the fédéral 
Circuit Court in Massachusetts. The çombination bore the name 
of the complainant which was incorporated in New Hampshire. The 
défendant was a Massachusetts corporation. But by the reciprocal 
législation of both states they had been united for the purposes of 
management and opération and their stock had been fused; and the 
property of each corporation was declared to be the joint property 
of the stockholders of both. This législation had been accepted by 
the stockholders of both corporations, and a single board of directors 
had managed the property as a unit for more than forty years. The 
plea that there was no diversity of citizenship was overruled, and the 
jurisdiction was sustained. 

In the case of Patch v. Wabash R. Co. the suit was brought by a 
citizen of Illinois in a court of the state of Illinois against a corpora- 
tion which was consolidated under the several laws of Illinois and 
several other states. The pétition for removal alleged that the plaintifï 
was a citizen of Illinois, and that the défendant was a corporation 
organized under the laws of Ohio and was a citizen of that state; and, 
upon thèse bare facts, sufficient grounds for removal were stated. But, 
on the case coming into the fédéral court, the plaintifï filed a plea set- 
ting forth that the défendant was not only a citizen of Ohio as the 
pétition for removal alleged it to be, but was also a citizen of Illinois 
and still other states. This method of raising an issue upon the va- 
lidity of a removal is one recognized by the courts. The défendant 
demurred to this plea. The plea was overruled, and the cause pro- 
ceeded to judgment in the fédéral court. Eventually the judge made 
a certificate that the judgment was based solely on the ground that the 
controversy was one between citizens of différent states, and that in 
his opinion the défendant was not a citizen or résident of Illinois. 
The question of jurisdiction was brought to the Suprême Court by 
the plaintifï, who had been defeated, on a writ of error and the judge's 
certificate which came with it. The Suprême Court, speaking by Mr. 
Justice Holmes, stated the question to be whether in view of the facts 
alleged in the plea the opinion of the lower court that the défendant 
was not a citizen of Illinois was correct. And it was held not to be, 
and the resuit was that both the parties were citizens of Illinois. The 
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judgment was reversed with a direction to remand the cause to the 
state court. In the opinion Mr. Justice Holmes said: 

"The défendant exista lu Illinois by vii'tue of tiie lavvs of IllinoLs. It Is 
alleged to hâve lucurred a liabillty under the laws of the same state and is 
sued in that state. It cannot escaiie the jurisdictiou by the fact that it is in- 
corporated elsewhere." 

In that case the liabiHty was incurred in the state of IlHnois and the 
learned justice recites that fact. But we conceive that the statement 
would be equally true if it had characterized the hability as being one 
which the défendant had incurred in any state to whose laws it was 
amenable, the right of action being transitory, as we hâve observed. 
We are therefore of opinion that the court below did not err in hold- 
ing that it had jurisdiction. 

It is next insisted that the court erred in not holding a certain al- 
leged compromise and settlement between the parties to be a valid 
bar to the further prosecution of the action. The facts upon which 
this insistence is made were as follows : The pétition in this case was 
filed November 7, 1907 ; and on the same day on a showing the court 
made an order that the plaintiflf be allowed to prosecute his action in 
forma pauperis. But the court made a further order relative thereto, 
as follows: 

"And it Is fnrther ordered that any sum received in this case by judgment 
or otherwlse be pald by the défendant into the registry of the court, there to 
abide the further ordei-s of the court. And it is ordered that a copy of this 
order be fumished attorneys for both parties." 

On December 7th following the défendant fîled its answer joining 
issues on the pétition. On January 16, 1908, the défendant fîled a 
stipulation for a settlement between the parties for the sum of $500, 
alleged to hâve been made on the 27th of November preceding; and 
on March 4, 1908, fîled an amended answer setting up the settlement 
and an agreement to dismiss the case. To se much of the answer as 
related to the agreement for a settlement the plaintiflf replied by a 
gênerai déniai. The case coming on for trial the parties stipulated in 
writing that the issue concerning the settlement should be fîrst tried 
by the court without a jury; and the trial on the merits was suspended 
until this was donc. The plaintifif's contention was that the agreement 
for a settlement, which was in writing, was obtained from him by 
fraudulent practices of the defendant's agents and particularly that it 
was obtained from him while he was intoxicated to such an extent 
that he was not conscious of what he was doing, and that the defend- 
ant's agents knew of his condition and took advantage of it. Some of 
the évidence had a tendency to prove thèse facts. The défendant ob- 
jected that, by delaying for several months to repudiate the settlement 
and return the $500, the plaintifï had confirmed the agreement. There 
were circumstances explanatory of the failure of the plaintifï to re- 
turn the money. The défendant paid the money to the plaintifï in dis- 
regard of the order of the court. The plaintifï deposited it in a bank, 
and after the trial of this issue and the décision of the court upon it, 
but before the trial of the principal case before the jury, the money was 
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paid into court puisuant to the order of the court. But we need not 
dwell upon thèse particulars. The law and the facts were submitted 
to the court upon the évidence, and the court holding the settlement 
invalid set it aside. Apparently this décision was final, and not re- 
viewable. But the défendant filed a gênerai exception, which did not 
indicate any particular ruling as a ground of exception, whether it 
was to the finding of the court that the plaintifif was incompétent at the 
time of the settlement, whether it was that the court found the plaintifï 
had not lost his right to disafhrm it by his delay, whether it was that 
the défendant had not paid the money into court as had been ordered, 
or whether it was that the court held that the money might still be 
refunded by payment into court as should hâve been done when the 
money was received. We think no question was preserved by the 
exception. Besides, the court was sitting to détermine whether the 
contract should be rescinded. It was a question of an équitable nature 
which would hâve f urnished the ground for the fîling of a bill ; and 
courts of law hâve held that, where such a question arises incidentally, 
the court may itself settle it on the principles of equity. But equity 
would say that the court might be sâtisfied if the money was brought 
into court at any time before final judgment. We think that, for the 
reasons we hâve stated, this assignment of error should be overruled. 

^-^t the close of the évidence, the défendant requested the court to 
instruçt the jury that the plaintifï was not entitled to recover. This 
the court declined to do, and the défendant excepted. The évidence 
is ail in the record. We hâve read it attentively with a view to the 
criticisms of counsel for the défendant, and are quite convinced that 
there is not enough of substance in them to require a discussion of the 
testimony in détail. This being so, it must sufïïce to say that there was 
testimony amply sufhcient, if the jury believed it, to support the péti- 
tion ; ,that the évidence tended to show that at the time and place of 
the accident the roadbed was not sq fîrm and rigid as to properly hold 
the ties in place ; that the ties were some of them rotten ; and that the 
rails were not properly secùred to the ties, and that thèse conditions 
led to the derailment of the train from which the plaintifï's injury 
happened. 

The brief of counsel refers to several rulings of the court on the 
admission of testimony and to which the défendant objected and ex- 
cepted. But the reasons for the objections were not stated, and the 
exceptions will not be considered. The charge of the court was fuU 
and fair and quite adéquate to instruçt the jury upon ail the relevant 
questions of law. 

The refusai of the court to grant a new trial is not, as we hâve many 
times repeated, subject to review in this court. 

The judgment will be affirmed, with costs. 
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BOARD OF DIEECTORS OF PLUM BAYOU LEVEE DIST. T. ROACH et al.t 
(Circuit Court of Appeals, Eighth Circuit. Xovember 19, 1909.) 
No. 3,031. 

1. Levées (§ 16*) — Contbact fob Constetjcting Levée— Action for Beeach. 

In a contract with the direotors of a levée district for ttie construction 
of a levée by plaintift's aUnig the front of the Arkansas river, as shown on 
maps and profiles made by the board's engineer, to be paid ifor in accord- 
ance with his mea sûrement of tlie work, a provision that any change in 
tlie alignment of the levée made by the engineer should not entitle plain- 
tiffs to any allOAvance beyond the final measurement of the work did not 
cover a change from the original Une along the bank of the river on dry 
grouiid to a course half a mile back on swanipy ground ; and vyhere such 
change was agreed to by plaintift's on agreement by the engineer that the 
board should obtain right of way for a ditch to drain the swanip, for the 
construction of which plaint! fCs were to recel ve under the contract the 
same pay as for moving the same quantity of earth on the levée, which 
agreement was not kept, and by reason thereof the cost of the work In 
the new location was doubled, plaintifCs were entitled to recover such ex- 
tra cost as damages for breach of the agreement. 

[Ed. Note. — For other cases, see Levées, Dec. Dig. § 16.*] 

2. Levées (§ 16*) — Contract fob Construction op Levée— Powers of EngI' 

NEER. 

Where plaintiffs contracted with défendant, a levée board, to construct 
a levée, défendant to procure right of way for the levée and ail necessary 
borrow pits and drainage ditches, the contract providing that defendant's 
engineer should hâve supervision of the work vv'ith authorlty to make 
changes in the alignment on his making a considérable change which made 
it necessary for the proper prosecution of the work that a ditch should be 
made to drain a swamp through which the new route passed, his agree- 
ment that défendant would procure right of way therefor was within his 
powers and bound défendant, and was not a new contract within a by-law 
of défendant requiring construction contraets to be in wrlting. 

[Ed. Note. — For other cases, see Levées, Cent. Dig. § 6 ; Dec. Dig. § 16.*] 

3. Damages (§ 125*) — Breach of Contract to Pat Money— Meastjre of Dam- 

ages. 

Where a levée board was unable to make payments on a contract for the 
construction of a levée when they matured, but issued to the contractors 
certificates of indebtedness bearing interest which the contractors sold at 
a discount, they were not entitled to recover from the board as damages 
for breach of the contract the amount of such discount ; the measure of 
such damages being the interest which was provided for in the certificates. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. § 340; Dec. Dig. 
? 125.*] 

4. WoRDS and Phrases— "Alignment." 

The word "alignment" used with référence to a System of drainage 
means the ground plan of the work. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 1, p. 
S07.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by M. J. Roach and Wall<er Stansell, partners, as Roach & 
Stansell, against the Board of Directors of the Plum Bayou Levée 
District. Judgment for plaintiffs, and défendant brings error. Af- 
firmed on condition. 

*For other cases see same topic & § numbee in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled Mardi 4, 1911), 
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Charles T. Coleman (George W. Murphy, William F. Coleman, and 
W. M. Lewis, on tfie brief), for plaintiff in çrror. 

W. B. Smith (J. M. Moore and J. Merrick Moore, on the brief), for 
défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WM. H. MUNGER, District Judge. 

WM. H. MUNGER, District Judge. For convenience in the state- 
ment of this case, plaintiflf in error will be called défendant and de- 
fendants in error plaintiff s. 

The défendant, Plum Bayou Levée District, was created by an act 
of the General Assembly of the state of Arkansas (Laws 1905, p. 83), 
entitled: 

"An act to lay oflf and establlsh parts of Pulaskl, Lonoke and Jefferson coun- 
ties, Arkansaé, into a levée district, to be knowii as the Plum Bayou Lievee 
District, for the érection and maintenance of a levée in said district, to Incor- 
porate a board of levée directors for sald district, and for other purposes." 

Said act became effective February, 13, 1905. The act named the 
individuals who should compose the fîrst board of directors. 
It was also provided that : 

"The directors herein named and their suecessors In office shall constltute, 
and are hereby declared to be, a body poUtle and corporate, by the name and 
stj'le of Board of Directors of Plum Bayou Levée District, and by that name 
may sue and be sued, plead and be impleaded." 

By the act it was provided: 

"Said board of levée directors hereby created shall organlze by electlng a 
président, vice président, a secretary, a treasurer, a chief englneer, and such 
other offiçers as may be nécessary to carry out the purpose of this act, and 
prescribe the dutles and flx the salaries of said offleers." 

The act not only empowered the board of directors, but made it their 
duty, to levée the Arkansas river front between certain points in the 
act named, and they were authorized to exercise the right of eminent 
domain for the purpose of building, erecting, and maintaining a levée 
through, over, and across the land of any individual, firm, or corpora- 
tion in said district. AU contracts for the construction of levées were 
to be let to the lowest responsible bidder after advertising for 30 days, 
except in case of a break in the levée or a break threatened by a cav- 
ing bank or for other cause demanding immédiate attention. The act 
provided that ail work let or contracted for by the board as therein 
provided for, excepting emergency work, should be executed accord- 
ing to the plans and spécifications furnished by said board and made 
a part of the contract, and should be performed under the supervision 
and to the Satisfaction of the chief engineer. 

The board organized as provided by the act, and elected, among 
other offiçers, a chief engineer, adopted by-laws, one defining the du- 
ties of the engineer as follows: 

"Supervision of ail service, locations, maps, and profiles and estimâtes ot 
ail construction, and such other dutles as may properly corne within his de- 
partment." 
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Another by-law, No. 9, was as f ollows ; 

"Ail contracts made by the président or other offlcers or other agents of the 
board shall be in writing ; otherwise of no légal effect." 

On the 23d day of March, 1905, the board of directors of défendant, 
having theretofore advertised for bids for the purpose, entered into 
a contract with plaintiffs to construct some 18 miles of levée, as shown 
by maps and profiles then in the office of said board of directors, at the 
agreed price of 1214 cents per cubic yard, the work to be constructed 
and finished as described in the spécifications attached to and made a 
part of the contract, and agreeably to the direction from time to time 
of the chief engineer and bis assistants. The contract provided that, 
if plaintififs should refuse or neglect to prosecute the work with force 
sufficient in the opinion of the chief engineer for its completion within 
the time specified in the agreement, the engineer was authorized to 
employ such force as in his opinion might be necessary to insure the 
completion of the work within the time limited, at such wages as he 
might find it necessary or expédient to give, at the expense of plain- 
tifïs, or the chief engineer might déclare the contract, or any portion 
or section embraced therein, forfeited. 

The contract contained also the following provision: 

"It is expressly understood that the priées herein stipulated to be paid refer 
to final and accurate measurenient of the work embraced In this contract, and 
it is further understood that the quantities and values of work embraced in 
this contract, at the date of its ratifleation, as shown on the plans and pro- 
files, are only approximate, and no subséquent diminution or increase iu the 
amount of work that may arise elther from error in the original estimate, or 
from any change that may be made in the gradients or alignment, shall en- 
title the parties of the second part to any allowance whatever beyond the final 
measurement of the work." 

The contract provided that : 

"Between the Ist and 5th of each month during the progress of this work, 
or as near thereafter as possible, an estimate shall be made of the quantity 
and relative value of the work done by the chief engineer and fùrnished to the 
président, who shall pay to the parties of the second part eighty-five per cent, 
of the estimate in cash, the fifteen per cent, being retalned to guarantee the 
prompt and propeV completion of the work." 

In the spécifications it was provided : 

"That drains, ditches, and channels for streams, when necessary for the 
proper exécution of the work, must be made by the contracter, as directed by 
the engineer." 

"Excavation for drainage of borrow pits, when directed, shall be Ineluded 
in the estimate of yardage and paid for at the contract priée." 

"The engineer shall hâve power to designate the exact locality at which the 
work shall be prosecuted." 

"This agreement is made with the understanding that the rlght of way and 
earth for constructing the levée will be fumished by the Board of Directors 
of the Plum Bayou Levée District, but no claim for damage or expense is to be 
made by the contracter on account of delay or failure in securlng such right 
of w-ay. In case of such delay or failure to secure the rlght of way, recom- 
mendation for proper extension of the contract will be made iu the discrétion 
of the party of the first part." 

"The spécifications, if not understood, will be fnlly explained by the chief 
engineer." 

"The décision of the engineer, ofiicer in charge, as to the quality and quan- 
tity shall be final." 
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During the progress of the work it was concluded that at a point 
where the line of the levée, as shown on the map and profile, ran along 
the river bank in front of a cypress brake, a change should be made. 
This brake comprised from 10 to 15 acres. The chief engineer at first 
thought that the line ought to be changed and constructed through the 
brake. This was objected to on the part of plaintifïs because of the 
large quantity of water within the brake. They suggested and thought 
the change cpuld be made so as to hâve the levée run around and back 
of the brake. It was finally agreed that the location of the levée at 
this point should be changed so as to run back of the brake a distance 
of 2,600 feet at the farthest point from the line of original location, 
as shown on the maps and profile mentioned in the contract, and plain- 
tifis agreed to such change on condition that défendant would pro- 
vide for the construction of a drainage ditch to drain the brake to the 
river, some 400 or 500 feet in length. This the chief engineer agreed 
should be done, and plaintifï agreed to construct the ditch at the same 
price per,,çubic yard, and the engineer agreed to procure the right of 
way. Plaintifïs then conçtructed the levée as definitely fixed by the 
engineer in the rear of the brake. 

In May, 1905, the défendant was unable, on account of lack of funds, 
to make cash payrnent of the 85 per cent, of the work as it progressed, 
and it was agreed between the plaintifïs and défendant that défendant 
would give notes for the amount, which should draw interest at 8 
per cent.; and plaintifïs agreed to accept such notes in lieu ùf the cash, 
they having arranged with a bank to discount the notes at par, if they 
drew interest at 8 per cent., such fact being known to défendant. 

Thereaf ter the Suprême Court of the state rendered a décision to 
the eflfect that the défendant was empowered to issue certificates of 
indebtedness for work done, but that such, certificates could only draw 
interest at the rate of 6 per cent., and défendant issued to plaintifïs, 
in lieu of cash, certificates drawing 6 per cent, interest, which certifi- 
cates plaintifïs were required to discount at less than the face value 
to procure the money with which to continue the work. Défendant 
was unable to, or did not, procure the right of way for the drainage 
ditch to the river from the owner of the land through which it should 
pass, and such ditch was not constructed. The failure to hâve the 
drainage ditch caused plaintifïs considérable extra expense and dam- 
age to construct the levée over the changed route, the évidence show- 
ing it cost some $17,000 more than it would hâve cost had the ditch 
been constructed. This action was brought to recover damages which 
plaintifïs sustained by reason of defendant's failure to provide said 
drainage ditch, and also for the difiference between the face value of 
the certificates and the amount plaintifïs realized upon their sale. On 
the trial a verdict and judgment was rendered in favor of plaintifïs 
and défendant brings the case hère by writ of error. 

The principal contentions are based upon the assertion that, under 
the contract, it was the duty of plaintiffs to cOnstruct ail necessary 
drains and ditches ; that the change in the location of the levée from 
the river front to the rear of the brake was only a change in the align- 
ment, which the contract provided should be made without any allow- 
ance to plaintifïs beyond the final measurement of the work ; and that 
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it was not within the authority of the engineer to modify the contract 
or make a new one in respect to thèse matters. 

While the word "aHgnment" means the ground plan of a work, yet, 
when used in a contract for the construction of such work, to déter- 
mine the meaning as used and understood by the parties, resort must 
be had to the entire terms and parts of the agreement. The agree- 
ment in question was to construct a levée along the front of the Ar- 
kansas river, as shown on maps and profiles, prepared by the défend- 
ant. The alignment thus shown was subject to changes within such 
reasonable limits as might be found désirable as the work progressed, 
and which would not materially change the character and cost of the 
work. It did not, however, contemplate a radical change from dry 
ground, as the évidence established that was where the line was lo- 
cated, as shown on the profile, to a place 2,600 feet distant, where the 
character of the ground was wet, the earth placed in the embankment 
retaining the moisture, and the cost of construction increased nearly 
double. Sait Lake City v. Smith, 104 Fed. 457, 43 C. C. A. 637; 
Wood V. Wayne, 119 U. S. 312, 7 Sup. Ct. 219, 30 L. Ed. 416; Hen- 
derson Bridge Co. y. McGrath, 134 U. S. 260, 10 Sup. Ct. 730, 33 L. 
Ed. 934. Such radical change would hâve entitled plaintiflFs to recover 
as damages the entire increased cost of construction. They, however, 
waived that by consenting to the change upon condition that a ditch 
would be constructed to drain the brake. It is for a breach of the 
agreement to cause such drainage upon which plaintifïs found their 
first cause of action for damages, which we think, under the law and 
évidence, they are entitled to maintain. 

The necessary drains and ditches which the contract provided the 
plaintiffs should construct were only such drains and ditches as might 
be required or rendered necessary had the levée been constructed in 
substantial conformity with the spécifications embraced in the con- 
tract, and for which défendant should procure the right of way. 

The contract empowered the engineer to designate the exact loca- 
tion at which the work was to be prosecuted. He was to explain the 
spécifications when not fully understood by plaintiffs, and the whole 
work was to be performed under the supervision and to the satisfac- 
tion of the chief engineer. Under the by-laws he was given, as we 
hâve seen, "supervision of ail service, locations, maps and profiles, and 
estimâtes of ail construction, and such other duties as may properly 
corne within his department." His authority was very broad. He, 
in fact, stood practically in the place of the board of directors after 
the contract had been let. Changes in alignment, such as the progress 
of the work should indicate as necessary or désirable, he was fully au- 
thorized to make, and, if emergency required that at some point more 
extensive drainage was necessary for the proper and successful con- 
struction of the work than would hâve been required had no change 
in alignment been made, he had full power and authority to provide 
for the same. While this particular work was not, strictly speaking, 
required according to the original plans and spécifications, it was done 
in harmony therewith, and was such as the exigencies of the occasion 
required. It is, however, said that, while the original contract pro- 
vided that the board of directors should procure the right of way and 
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earth' for constructing the levée, it also provided that "no daim for 
damage or expense is to be made by the contractor on account of delay 
or failure-in securing such right of way." We think this provision 
had ref efenee to damages and expense incnrred by reason of the con- 
tractor's inability to perf orm the whole work contracted for, on ac- 
count of delay or failure to procure right of way upon which the levée 
was to be constructed, and for borrow pits f rom which the earth could 
be taken, and does not refer to damages for failure to procure the 
right of way for such drainage as was required and rendered neces- 
sary in this case by reason of the change in alignment. This is ap- 
parent when we consider thclast clause of the agreement, providing 
for an extension of time to complète the work upon failure to procure 
the right of way. It certainly has no application in this case where, 
as showh by the évidence, notwithstanding plaintiffs had constantly 
and repeatedly demanded of the enginCer that the ditch be located and 
its construction permitted, the président of the défendant wrote plain- 
tiffs during the progress of this particular work to the efïect that, if 
they did liot put on more force and complète that work without un- 
usual delây, the défendant would do so at the expense of plaintiffs. 
Plaintiffs were thus required to, and did, complète the work at a large 
increase in the cost. 

It is, however, urged that the agreement of the engineer to procure 
the right of way for this drainage ditch was a new independent agree- 
ment, and, as it was not iri writing, as required by the by-law of the 
board, it had no légal effect. We do not think the agreement to pro- 
cure the right of way such a contract as contemplated by the by-law. 
The défendant in the contract agreed to procure and furnish ail neces- 
sary right of way. It was the province of the engineer to détermine 
when and what right of way was required in the proper construction 
of the work ; and, having determined that the change in alignment was 
necessary and that, because thereof, drainage of the brake was re- 
quired, his agreeing that the right of way would be procured, was but 
stating what the spécifications required défendant to do, and by the 
contract he was designated as the person to interpret the spécifications. 
His agreement, then, to procure this right of way for the drainage 
ditch, was but an assertion that défendant would perform the contract 
on its part. In doing this he made no new or additional contract, and 
the by-law referred to had no application to the case. 

Again, it is said that, upon the completion of the work,, the parties 
had a full settlement, and that final payment was made and accepted 
as such. We need not review the conflicting évidence in this regard, 
as that question was submitted to the jury under proper instructions 
by the court, and we see no just grounds to disturb their finding. 

The court instructed the jury that plaintiffs, under their second 
cause of action, were entitled to recover the différence between the 
face value of the certificates and the amount for which they were able 
to sell them in the market, with interest thereon. This was erroneous. 
In ail contracts for the payment of money the only damages recover- 
able for a breach of payment within the time specified is interest. Be- 
sides, plaintiffs having sold the certificates, the holders are entitled to 
receive the whole face value from défendant, and plaintiffs cannot, 
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therefore, recover the discount. Such was the holding in Looney v. 
District of Columbia, 113 U. S. 258, 5 Sup. Ct. 463, 28 L. Ed. 974. 
See, also, Savage v. United States, 92 U. S. 383, 33 L. Ed. 660; In- 
surance Co. V. Piaggio, 16 Wall. 378, 21 L. Ed. 358. 

As the amount of the discount was shown to hâve been $3,333.87, 
it will not be necessary to reverse the case if a remittitur is entered. 
The order, therefore, is that, if the plaintiffs shall enter a remittitur 
upon the record in the court below within 60 days from the filing of 
this opinion in the sum of $3,333.87, with interest at 6 per cent, from 
August 25, 1906, and file a copy of the remittitur in this court, the 
judgment will be affirmed. If such remittitur is not so entered, the 
judgment will stand reversed, and a new trial granted. 



DULUTH ELEVATOR CO. v. WALLIN. 

(Circuit Court of Appeals, Eigbth Circuit. November 26, 190O.) 

No. 3,049. 

1. Master and Servant (§ 286*) — Action ïob Injury to Servant— Questions 

FOE Jury. 

A grain elevator owned by défendant, when fllled witli grain, settled 
and sagged over, causlug a belt conveyor, wliicli extended from tlie ground 
tlirough ttie centev, to tear loose some of the boards and stiingles from 
the roof. Plaintiff, with others, was employed to load a car with grain 
on the south side of the building while a strong wlnd was blowing from 
the north, and was struck and injured by a board whlch fell upon him. 
There was évidence tendlng to show that when the men went to work 
there was a loose board on the roof flapping in the wlnd, and that it was 
seen by defendant's superintendent. Held, that such évidence warranted 
the submission to the jury of the question of defendant's négligence in 
allowing such board to remain after the niea were set at work. 

|Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050-, Dec. Dig. § 286.*] 

2. Master and Servant (§ 217*) — Master's Liability eob Injuuy to Serv- 

ant— Assumption OF illSK. 

In such case plaintifC cannot be held to hâve assumed the risk ; it not 
appearing that he saw or knew of the loose board, or that it was plainly 
observable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
600; Dec. Dig. § 217.* 

Assumption of risk incident to employment, see note to Chesai)eake & 
O. R. Co. v. Ilenuessey, 38 C. 0. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Ivar Wallin against the Duluth Elevator Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

In November, 1905, at a siding on the Une of tlie Great Northern Railway 
in the county of Kittsou, Minn., called Chathani, plaintifC in error (hereiiiaft- 
er called the "elevator company") had constructed, owned, and opéra ted a 
frame elevator about 30 feet square and about 00 feet in height. On the -top 
of this elevator building, runuing east and west its entire length, there was 
what is called a "cupola," about 8 feet in width and height, roofed with shin- 
gles on inch boards nailed to 2x4-ineh rafters. Bxtending from the grouiul 

*For other cases see same topic & ! numeer in-Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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up through the building, and into the cupola, near the center, there was what 
is termed a "leg," through whleh a conveyor belt, employed in carrylng the 
grain in the elevator, passed. This leg was In the nature of a wooden chim- 
ney about 18 înches in thlckness north and south, and 48 inches in width east 
and west, set rigldly in a steel plate on the ground, and was not fastened to 
the building. 

On the 14th of November, 1905, the elevator being fllled with grain, and the 
foundation thereunder being wealc on accouut of the wet ground on which it 
was located, settled under the weight, and in settling iuclined to the west 
over the side traclt on which It was located to such an extent that the rigid 
leg, not inclining with the building, protruded through the roof of the cupola. 
tearing loose some of the rafters, boards, and shingles. In order to prevent 
the building from collapse, two holes were eut in the south side of it which 
permitted the grain to run out on the ground. A car was placed on the side 
track at the southwest corner of the building, and the superintendent of the 
elevator company, W. L. Beaton. went about 8 miles to a place called "Hal- 
loclf," and employed a number of persons to assist In loading the grain from 
the ground into the car. Among the persons so employed who came to Chat- 
ham was James Wallin, a minor, about the âge of 18 years. The persons so 
employed reached Chatham about the noon hour and soon thereafter com- 
menced loading the grain into the car. About 3 o'clock in the afternoon, as 
young Wallin was engaged in carrylng grain in a basket from the ground to 
the car, and when about 20 feet south of the elevator building, he was struck 
on the head, knocked senseless, and severely iniured by the falling of a board, 
variously estimated by the wltnesses at from 2% to 5 feet in length, about l2 
inches wide, with shingles and a 2x4 nailed to It. The superintendent had 
been at tlie elevator about 10 o'clock in the f orenoon bef ore going to Hallock 
to employ the men. Had noticed the manner in which the leg had protruded 
through the roof of the cupola, tearing It loose, and had instructed an em- 
ployé to go on the roof and remove the loosened portions, because, as he tes- 
tified, he thought them dangerous to those working around the building. Get- 
tormson, tlie employé so instructed, did go to the roof of the cupola and throw 
down' ail the boards he discovered to be loose. At the time the accident oc- 
curred thé wind w^as blowing a heavy gale from the north or west of north. 
There is a conflict in the évidence as to whethér the superintendent returned 
from Hallock to Chatham in the same conveyance with the men employed to 
load the grain, and also as to whether any loose board or boards were known 
by him to remain on top of the building after Gettormsdii had removed those 
he discovered. However, there is évidence In the record, if bellevéd by the 
jury, from which it was warranted in finding there was a loose board on top 
of the elevator flapping in the wind at tlie time the men from Hallock drove 
up to the building ; that the attention of Superintendent Beaton was called 
to it, who remarked it was dangerous. After the accident this loose board 
was not seen on the top of the building. 

The action was brought by the f ather of the injured boy to reeover dama- 
ges for the injury so sustained by his son, as may be done under the statutes 
of the State of Minnesota. 

From a judgment in favor of the plaintiff, the elevator company brings er- 
rer. 

Morton Barrows, for plaintiff in error. 

Charles Loring (H. Steenerson, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

POLLOCK, District Judge (after stating the facts as above). The 
sole ground relied on for reversai is the refusai of the trial court to 
instruct a verdict for the elevator company. In support of this ground 
of error three contentions are presented : (1) That the évidence shows 
no négligence on the part of the elevator company; (2) if any such 
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négligence be shown from the évidence, it was not further shown to 
hâve been the proximate cause of the injury; (3) that the injured boy 
assumed the risk of the injury received by him. 

While some claim is made in argument that the évidence fails to dis- 
close from whence the falling board came which caused the injury, yet 
there can be but little, if any, doubt, from a considération of ail the 
évidence found in the record, it was a part of the roof of the cupola 
torn loose or partially loose by the action of the elevator in sinking 
downward and inclining to the west, pushing the leg through the roof 
of the cupola, tearing and breaking it. And from the position which 
Wallin occupied at the south of the building, and the direction from 
whence the wind was blowing at the time, the jury was fully war- 
ranted in finding the board came from the broken roof of the building 
bv the action of the wind. 

Again, while the évidence is conflicting, we are of the opinion the 
jury was warranted in finding the dangerous position in which young 
Wallin was placed at the work of carrying the grain into the car was 
known to the elevator company prior to the happening of the accident, 
and in the exercise of due diligence this danger should hâve been 
obviated or some précaution taken to avert it. The défendant com- 
pany knew the torn and broken condition of the roof by reason of the 
rigid leg breaking through, and knew in such condition it was danger- 
ous, for the représentative of the company so admits in his évidence, 
and he also gave direction to bave it remedied. From ail of which it 
is conclusively shown the elevator company knew prior to the injury 
which befell young Wallin that with the wind blowing from the north 
an injury might befall any one working on the south side of the ele- 
vator if the portions of the roof broken and torn loose by the rigid 
leg pushing through vi'cre not removed. 

The single question, therefore, on this branch of the case, was : 
Did the elevator company, through its représentatives, know a broken 
and loose board remained on top of the elevator which might be blown 
therefrom after young Wallin was placed at work on the south side of 
the building prior to his injury? On this branch of the case the wit- 
ness Saf testified as follows : 

"Q. When you first came to the elevator, did you see Mr. Beaton Just as 
y ou came up to the elevator? A. Yes, sir; I loolîed at the elevator going by 
there. Q. What did Mr. Beaton say about the elevator? A. He said there 
was a loose board on them. Q, Did you see it also? A. Tes. Q. Where was 
that loose board that he spoke of ? A. Up on top — on top of the elevator. Q. 
Tell the jury what you saw about that — about the loose board. A. I saw there 
was a loose board. and Mr. Beaton says it was dangerous, he says — Q. Said 
what? A. Said it was dangerous. Q. And how was it loose? A. It was 
flapplng in the wind. Q. What next was donc after Beaton said that? A. He 
drove by the elevator on the south side — start to work. Q. Started to work? 
A. Tes, sir. Q. And what work did this James Wallin, the plaintiff's son, do? 
A. Carried the baskets." 

The witness Nygaard testified as follows : 

"Q. When you came to the elevator, what did you see? A. I see the roof 
was brolten up on the top. Q. You saw the roof was broken ou top? A. Yes. 
Q. What was it that was broken? Describe it, tell the jury what it was like. 
A. I see there was some boards sticking up there, didn't put close attention 
about it, but I saw that some board was sticliing up there. Q. Were they fast 



y58 174 FEDERAL EBPORXBB. 

or loose? A. WgU, stlcklng up there; I suppose they was loose. Q. And 
■when was that that you saw that? A. It was just — we were comlug froni 
Hallbck a Uttle pièce north of the elevator ; It was pretty close to the eleva- 
tor when I saw It. Q. And where dld you go then? A. Well, I went over 
there to the south side, and I started to work * * * Q. You stated, in 
your direct examlnation, that you saw a pièce sticking up? A. Yes. Q. And 
when you went around, after the accident, dld you or did you not see that 
pièce then, or was it gone — the one that was sticking up when you first saw 
it? What about that pièce, was it sticking up after the accident, or was it 
gone? A. It was goue then." 

On cross-examination the same witness testified as follows: 

"Q. As you came down east you saw this pièce sticking up In the roof when 
you were qulte a distance off? A. Yes, sir. Q. Therefore you saw it on the 
north side of the roof? A. Yes. You see, that top on the south side was 
sticking up like that (indicating). Q. You mean— A. You see, that pièce 
was broken off on the south side. Q. Was sticking up from the south side, 
but sticking up so you could see over the top. * * * Q. And you could see 
it sticking up over the peak of the roof? A. Yes. Q. That Is rightî A. Yes, 
sir." 

While it is true this testimony was denied by the supei-intendent of 
the elevator company, and while the witness Gettormson testified he 
removed ail of the loosened portions of the roof before the arrivai of 
the men from Hallock, yet the weight of the évidence and the credibil- 
ity of the witnesses was for the considération of the jury under proper 
instructions. As no complaint is made of the charge given, in this 
respect, in the light of the foregoing évidence, it must be held the ver- 
dict returned is supported by the évidence and must stand unless over- 
thrown on other grounds. 

Again, it is contended the injured boy by his contract of employ- 
ment assumed the ordinary risks incident to his employment; there- 
fore even if it should be admitted or determined his in jury came from 
a source of danger of which the principal was advised, yet there may 
be no recovery in this case. The argument made in this behalf is: 
As the grain which young Wallin was employed to assist in placing in 
the car was let out on the ground for the purpose of relieving the 
structure from the heavy weight which had caused it to sink and in- 
cline, and to prevent it from en tire collapse, the injured boy will be 
presumed to hâve known its dangerous and defective condition and to 
hâve assumed the risk of working where he knew or should hâve 
known of the dangers to be encountered, and Armour v. Hahn, 111 
U. S. 313, 4 Sup. et. 433, 38 L. Ed. 440, and kindred cases, are cited 
in support of the contention made. In that case, Mr. Justice Gray, 
delivering the opinion of the court, said : 

"The obligation of a master to provide reasonably safe places and struc- 
tures for his servants to work upon does not impose upon him the duty, as 
towards them, of keeping a building, which they are engagèd in erecting, in a 
safe condition at every moment of their work, so far as the safety dépends 
upon the due performance of that work by them and their fellows." 

As young Wallin was employed to assist in removing the grain from 
the ground alôngside the elevator into the car, and as this grain had 
been drawn frôm out the elevator onto the ground after it had sunk 
down and inclined to the west by reason of the great weight therein, 
and as this was donc to prevent the entire collapse and falling of the 
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building, had the injury received by Wallin occurred on account of 
the collapse of the building, in the absence of any assurance on the 
part of the elevator company of its safe condition, the doctrine con- 
tended for might apply, for the condition of the building in this re- 
spect was open and obvious to ail, and the very necessity vvhich gave 
rise to the employaient of young Wallin arose out of this weakened 
and falling condition of the building; therefore he might be presumed 
to hâve known the defective condition of the building and the risk in- 
curred by him in there working. However, it is not shown in this 
case.he either knew of the damaged condition of the roof, or that such 
condition was plainly observable, or that from any cause he should 
hâve apprehended danger from that source. Whereas, on the other 
hand, the elevator company knew of the threatened danger and failed 
to warn him or take any précaution to protect him there from. 

Mr. Justice Day, delivering the opinion of the court in Choctaw 
Oklahoma, etc., R. R. Co. v. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 
48 L. Ed. 96, in speaking of the doctrine of assumption of risk, said: 

"Upon this question the true test is not in the exercise of care to dlseover 
dangers, but whether the defect Is known or plainly observable by the em- 
ployé. Texas & Pacifie Ry. v, Archibald, 170 U. S. 665 [18 Sup. Ct. 777, 42 L. 
Ed. 1188]." 

While, as has been said, the évidence in this case is conflicting, yet, 
as there is found in the record sufficient, if believed by the jury, to 
warrant the finding made that the board which injured young Wallin 
in falling was loose on top of the cupola prior to the accident, which 
fact was known to the elevator company and unknown to Wallin, and 
as the wind was blowing hard from a direction which would place one 
working on the south side of the building, whére he was directed to 
work, in a position to receive injury from such loosened board, and as 
a resuit of his working in such position of danger he was struck and 
severely injured by the board, it must be held the elevator company 
was négligent, that such négligence was the proximate cause of the in- 
jury sustained, and that young Wallin did not by his contract of em- 
ployment assume the risk of such injury coming to him, as it did, from 
a source of danger of which he had no knowledge or warning, and 
which was not apparent or obvious to him, but was known to the ele- 
vator company. 

It folio ws the judgment must be affirmed. 



LOMAX T. FOSTER LDMBER CO. et nl.t 

(Circuit Court of Appeals, Fifth Circuit. Deceiuber 14, 1900.) 

No. 1,937. 

1. Eemovai, op Causes (§ 52*)— Diveesity of Citizensiiip— Sepabable Con- 
iroversy. 

An action of trespass to try tltle brought in a Texas court under the 
Btatute of that state, in which, as permitted by Rev. St. Tex. 1S95, art. 
5255, différent persons each claiming title to the sauie tract of land are 
made parties and answer setting up thelr respective claims, some of said 

•For other case» le* same topic & 5 ntjmbbh In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 

t Rehearlng denled January 4, 1910, 
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défendants as well as the plaintiff being citlzens of the state whîle others 
are citlzens of anot.her state, does not involve a separable controversy be- 
tween citlzens of différent states whlch render It removable by a nonresl- 
dent défendant. 

[Ed. Note. — For otlier cases, see Removal of Causes, Dec. Dlg. § 52.* 
Sepai'able controversy, see notes to Eobbins v. Ellenbogen, 18 O. O. A. 
86 ; Mecke v. Valleytown Minerai Co., 35 C. C. A. 155.] 

2. Removal of Causes (§ 106*)— Remand— Waiver ce Right. 

Where a fédéral court does not acquire jurisdietlon by the removal of 
a cause, it cannot be conferred by any subséquent proceedlngs by cousent 
or otherwise. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 106-.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

Action by Annie T. Lomax against the Poster Lumber Company and 
others. Judgment for défendants, and plaintifï brings error. Re- 
versed. 

On October 27, 1906, the plalntifC in error, Annie T. liOmax, flled in the dis- 
trict court of Ldberty county, Tex., her original pétition against the Foster 
Lumber Company and the Trlnity River Lumber Company. The pétition was 
in the form of trespass to try title, as required by the Texas statutes. On 
January 10, 1907, she filed in said court her first amended original pétition, 
whlch is In every respect the same as her original pétition, with the exception 
that, in addition to the Foster Lumber Company and the Trlnity River Lum- 
ber Company, she complains of and makes parties L. H. Perry and J. B. Mann 
of Harris county. Tex. 

The plaintiff alleged that she resided in Harris county, Tex., and that the 
défendant the Foster Lumber Company Is a corporation duly Incorporated un- 
der and by virtue of the lavirs of the state of Missouri, and doing business In 
the state of Texas under and by virtue of a permit from the state to do busi- 
ness therein, and that the défendant the Trlnity River Lumber Company is a 
corporation duly Incorporated under and by virtue of the laws of the state of 
Texas, ànd the plaintiff further shovcs that It is necessary to make L. H. Per- 
ry and J. B. Mann, of Harris county, Tex., parties to this suit, and this plain- 
tiff, now complains of ail of the parties above mentioned as défendants hereln, 
and shows the court that the défendants the Foster Lumber Company and the 
Trlnity River Lumber Company bave been heretofore duly served wlth cita- 
tion, and plaintiff prays for citation for the newly made défendants L. H. 
Perry and J. B. .Mann. This plaintiff shows to the court: That she Is the lé- 
gal owner In fee simple of the tract of land herelnafter fully descrlbed. That 
on or about the 22d day of October, 1906, and long prior to sald date, she was 
In peaeeable and adverse possession of said property herelnafter descrlbed, 
using, cultlvatlng, and enjoying the same througli her tenant, who was actual- 
ly occupying the same. That on or about the 22d day of October, 1906, the de- 
fendants and each of them unlawfully entered upon said land, and ejected the 
plaintiff therefrom, and now unlawfully withhold from the plaintiff the pos- 
session thereof, to her damage In the sum of $20,000. That the land so unlaw- 
fully entered upon by the défendants and now unlawfully withheld from the 
possession of this plaintiff Is descrlbed as follows, to wit: Being 1,476 acres 
of land in Liberty county, Tex., what is known as the David Rankin survey, 
and the same land that was patented to David Rankin on the 30th day of Au- 
gust, 1849, by patent No. 25, volume 9, whlch said land is more accurately de- 
scrlbed by metes and bounds as follows, to wlt: Then follows description by 
metes and bounds. On January 10, 1907, the défendant L. H. Perry flled as 
an answer in said cause a gênerai deniurrer, gênerai déniai, and a spécial plea 
setting up the fact that he was the owner of one-half of the David Rankin 
one-third of a league of land, and that bis codefendant, the Foster Lumber 
Company, is the owner of the remaining one-half thereof, and Is asserting title 
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to the entire survey. And he flled a cross-blll against the plalntlff and ail hls 
«'odefenclants, praylng for judgment for one-half the land and a partition be- 
tween himself and ttie Foster Lumber Company. On February 18, 1907, the 
défendant, John Mann, flled in the district co>irt of Liberty county, Tex., his 
answer, consisting of a gênerai deniurrer and gênerai déniai. 

On February 18, 1907, the défendant the ïrinity River Lumber Company 
flled in the district court of Liberty county, Tex., its answer, alleging that: 
"It is net a corporation or a partnershlp, and that, in fact, it had no légal 
identity, but that ail the property held by it belongs to and is the property of 
the défendant the Foster Lumber Company, and further represeuts to the 
court that it makes no claim to the property sued for, except sucb as uiay be 
held by it for the use and beneflt of the Foster Lumber Company, and except 
for the rlghts so held it disclaims any interest or title in tlie land sued for, 
and asks that the case may be dismlssed so far as it is concerned." On Feb- 
ruary, 18, 1907, the défendant the Foster Lumber Company flled its answer, 
consisting of a gênerai demurrer, gênerai déniai, and plea of the statutes of 
three, five, and ten years' limitation, and a plea in reconvention, alleging that 
"it is a corporation organized under the laws of the state of Missouri, and as 
such is a résident citizen of said last-named state, with authority to take, 
own, and hold timber and timber lands for the purpose of such organization, 
and bas a permit to do business In the state of Texas with the authority 
aforesaid ; that the plaintlfC, Annie T. Lomax, is a résident citizen of the 
county of Harris, state of Texas; that the value of the property in contro- 
versy exceeds the sum of $2,000, exclusive of interest and costs." Thls de- 
fendant further allèges and represents to the court "that it is the owner and 
entitled to the immédiate possession of the property hereinafter described, 
and that on or about the I3th day of November, 1006, the said plaintiff wrong- 
fully and forcibly took possession of said property and withholds the same 
from this défendant, and is now wrongfully and unlawfuUy withholding said 
possession from this défendant, to its damage in the sum of .$ô,000. The prop- 
erty so wrongfully taken and withheld from this défendant is described as be- 
ing 1,476 acres of land in Liberty county, Tex., known as the 'David Rankin 
survey,' being the whole of said survey, which land was patented to David 
Rankin by the state of Texas August 30. 1849, by patent No. 25, volume 9, be- 
îng the same land described by plaintifC in her said pétition. Wberefore. 
premises considered, this défendant demands that said cause be dismissed and 
It go hence without day, and that judgment be entered decreeing the title and 
writ of possession in said land in this défendant for the recovery of costs, 
and for gênerai and spécial relief." 

And on February 18, 1909, the Foster Lumber Company flled in the district 
court of Liberty county, Tex., its pétition and bond for the removal of said 
cause to the Circuit Court of the tJnited States in and for the Eastern Dis- 
trict of Texas at Beaumont, as follows: "In the District Court of Lilierty 
County, Texas. Annie Thompson Lomax v. Foster Lumber Company et al. 
No. 3977. Pétition for Removal. To the Honorable L. B. Hightower, Judge 
of said Court: Your petitloner, Foster Lumber Company, défendant in the 
above styled and numbered cause, respectfully shows to this honorable court 
that the matter and amount in controversy exceeds the sum of two thousand 
dollars ($2,000.00), exclusive of interest and costs, and said suit is of a civil 
nature ; that the controversy lu tbis suit is, and at the time of the commence- 
ment of this suit was, between citizens of différent states, and that your pe- 
titloner was at the time of the commencement of this suit, and still is, a cor- 
poration organized under the laws of the state of Missouri, with its principal 
office in the city of Kansas City, in said state, and as such is a résident and 
citizen of the said state of Missouri, and a nonresident of the state of Texas ; 
that the plaintiff, Annie Thompson Lomax, was at the time of the commence- 
ment of this suit, and still is, a résident and citizen of the county of Harris, 
state of Texas, and is and was at the time aforesaid a nonresident of the state 
of Missouri; that the défendant L. H. Perry was at the commencement of 
tbis suit, and still is, a résident and citizen of tlie county of Harris, state of 
Texas, and is, and was at the time aforesaid, a nonresident of the state of 
Missouri ; that the défendant J. B. Mann was at the commencement of this 
174 F.— 61 
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suit, and StlU l8, a résident and citizen of tlie county of Harris, state of Texas, 
and Is, and' was at the time aforesald^ a nonresident of the state of Missouri. 
Your petitloiet f «rtlier shows te this honorable court that there Is In sald 
suit a controversy which is only tetween citizens of différent states, and 
whlch can be f ully determined as between them, to wit, a controversy l^etweeu 
your sald petltioner, whlch avers that it was and is a corporation and citizen 
as hereinbéfore alleged, and the sald plalntlff, who your petltioner avers was 
then and stlU is a résident and citizen as hereinbéfore alleged ; that the said 
controversy Is of the following nature: The sald plaintiff claims to be the 
owner of and Is herein sulng for the tltle and possession of the property de- 
scribed in her pétition, and your petltioner claims to be the owner of and en- 
titled to the possession of the whole of said land, and that your petltioner and 
the sald plalntifC are both actually Interested in said controversy, and that 
your petltioner désires to remove this suit before the trial hereof into the uext 
Circuit Court of the United States to be held in and for the Eastern District 
of Texas at Beaumont. YoUr petltioner allèges that tlie défendant called the 
Trinlty River Lumber Company Is neitlier a partnership nor a corporation, and. 
in fact, has no légal Identlty, and is only a name by which your petltioner the 
Foster Lumber Company, conducts a part of its business, and that it in fact 
is the Foster Lumber Company, and wUatever tltles or property stands lu its 
name is in fact property of the Foster Luinber Company. The défendant L. 
H. Perry is in no wise interested in said property or the tltle or possession 
thereof wlth your petltioner, and, if he has any Interest, claim, or right In or 
to said property, such Interest, claim, or rIght is distinct from and independ- 
ent of the tight and tltle of your petltioner, and any claim or rlght that he 
may assert therein is independent and distinct from the controversy exlstlug 
herein between the plaintiff and this défendant, and any controversy that the 
said plalntlff may hâve wlth L. H. Perry is sépara te and distinct from the 
controversy existing in sald suit between said plaintiff and your petltioner. 
The défendant J. B. Mann is in no wise Interested in said property or the tltle 
or possession thereof wlth your petltioner, and, if he has any interest, claim, 
or right in or to sald property, such Interest, claim, or right is distinct from 
and independent of the rlght and tltle of your petltioner, and any claim or 
right that he may assert therein Is independent and distinct ■ from the contro- 
versy exlsting herein between the plaintiff and this défendant, and any con- 
troversy that the said plalntlff may hâve with J. B. Mann is separate and 
distinct from the controversy exlsting in said suit between said plaintiff and 
your petltioner. Your petltioner therefore avers that this suit is one in which 
there can be a final détermination of the controversy between it and the plain- 
tiff wlthout the présence of any of the other défendants as parties In the 
cause. Your petltioner offiers herewlth a bond with good and sufiicient secu- 
rity for its enterlng in the Circuit Court of the United States for the Beau- 
mont Division of the Eaétern District of Texas on the flrst day of its next ses- 
sion a copy of the record in this suit, and for paying ail costs that may be 
awarded by said Circuit Court if said court should hold that this suit Vas 
wrongfuUy or improperly removed thereto, and also for its appearlng and en- 
terlng spécial bail in said suit if spécial bail was orlglnally requisite therein. 
And your petltioner prays this honorable court to proceed no further exeept 
to take the order of removal required by law, and to accept the sald surety 
and bond, and to cause the record herein to be removed into said Circuit Court 
of the United States in and for the Eastern District of Texas at Beaumont, 
and it wlll ever pray." 

On February 21, 1907, the plalntlff below filed in the district court of Lib- 
erty county, Tex., an answer and exceptions to the sufficiency of the pétition 
of the Foster Lumber Company for the removal of sald cause to the Circuit 
Court of the United States, and in sald answer pointed ont why sald cause 
should not be removed. On February 21, 1907, the défendant L. H. Perry flled 
in the district court of Liberty county, Tex., a reply to the pétition of the Fos- 
ter Lumber Company to remove said cause to the fédéral court, setting up and 
pointing ont to said court the reasons why said cause should not be removed, 
and objeeting to the removal thereof. On the 28th day of February, 1907, the 
district court of Liberty county, Tex., entered an order dlrectlng the removal 
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of said cause from sald court to the Circuit Court of the United States In and 
for the Eastern District of Texas. On Aprll 1, 1907, the plaintlff In error, 
Annie T. Lomax, flled a motion in the Circuit Court for the Eastern District 
of Texas, to remand sald cause to the District Court of Liberty county, Tex., 
and on Aprll 2, 1907, the défendant L. H. Perry flled a like motion to remand. 
Thereafter, by an agreement of eounsel representlng the plaintif!: and each of 
the défendants, the cause was transferred from the Circuit Court of the East- 
ern District of Texas at Beaumont to tlie Circuit Court of the Southern Dis- 
trict of Texas, at Houston, Tex. On November 16, 1908, the cause was called 
for trial in the Circuit Court of the United States for the Soutliern District 
of Texas at Houston, Tex., and was tried by jury, who returned the followlng 
vei'dict: "We, the jury, flnd for the défendants." 

The trial court on this gênerai verdict, and without submitting the issue to 
the jury, found that the défendant the Eoster Lundier Company "is eutltled 
to recover the tltle and possession of the land in controversy from John Mann 
and Trinlty Lumber Company," and on this flnding rendered judgment in fa- 
vor of sald défendant Eoster Lumber Company against the plaintlff and the 
above-mentioned défendants on the cross-bill filed hereln by sald défendant 
for the 1,476 acres of land involved in this suit. Before the submission of this 
controversy to the jury, it was agreed lu open court by the Poster Lumber 
Company and the défendant L. H. Perry that the issue between the last-named 
parties should be submitted to a détermination by the court without the Inter- 
vention of a jury on the évidence offered in the ca.se, and tliat for the déter- 
mination of those issues a trial by jury was expressiy vvaived. The trial court 
found in favor of the défendant the Foster Lumber Company and against the 
défendant L. H. Perry ou the issues between thera, and especlally found that 
A. J. Butler, the grantor of L. H. Perry, obtained no vested right or title to 
the land In controversy or any part thereof by virtue of the power of attorney 
glven by John J. Rankln to said Butler dated January 13, 1888, and recorded 
in volume H, p. 398, of the Deed Records of Liberty County, Tex., and the deed 
from said A. J. Butler to the défendant L. H. Perry, dated Deceniber 3, 1906, 
conveyed no title to the last-named défendant, and it was agreed that L. H. 
Perry talie nothing by bis reconvention against the défendant the Foster Lum- 
ber Company, and that the défendant the Foster Lumber Company recover 
against L. H. Perry on his plea and reeonventlon the title and possession of 
said land. After this verdict the plaintlff In etror renewed her motion to re- 
mand the cause to the district court of Liberty county for the reason that the 
fédéral court has no jurisdletlon thereof. 

The trial court overruled said motion by the followlng order, to wit: "In 
the United States Circuit Court for the Southern District of Texas, at Hous- 
ton. Annie Thompson Iximàx v. Foster Lumber Company et al. No. l.'iô C. L. 
On this the 21st day of November A. D. 1908, came on to be heard the plaln- 
tifE's motion to remand the above entitled and numbered cause to the Nlnth 
Judiclal District Court of Liberty county, Tex., that belng the court in whlch 
said cause was by the plaintlff originally flled, and it appearing to tlie court 
that a motion to remand said cause had been prevlously made by the plaintlff 
vs'hile the same was pending In the United States Circuit Court for the East- 
ern District of Texas, at Beaumont, and was by sald court overruled, and it 
further appearing to the court that the motion to remand said cause was not 
renewed by the plaintlff in this court until after the verdict of the jury was 
rendered in sald cause, it is therefore ordered that said motion be. and the 
sàme Is, hereby overruled. To which action of the court In overruUng sald 
motion the plaintlff, Annie Thompson Lomax, then and there in open court 
excepted." The plaintlff In error deralgned title through the wife and heirs 
of the David Rankln, who died in Gonzales county, Tex., in 1885. The Foster 
Lumber Company deralgned tltle through and from the David Rankln, who 
llved in Harrls county, Tex., and died about 1860. L. H. Perry claimed title 
through and from the David Rankin, who died in Harrls county, Tex. The 
record does not show wlth which David Rankin John Mann aligned himself, 
and he has made no appearance in this court. 

The plaintlff below, Annie T. Lomax, sued out this writ of error, briuging 
ail parties before this court 
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Jacob C. Baldwin, for plaintiff in error. 

p. D. Minor, Newton C. Abbott, and J. F. Dabney, for défendants 
in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

•PARDEE, Circuit Judge (after stating the facts as above). The par- 
artlount question is the jurisdiction of the Circuit Court thrOugh the 
rertidiral of'the suit from the state court. The statutôry action of 
"trëspass to try title" was brought by the plaintiff in error in the dis- 
trict court of Liberty county, Tex., to recover one certain tract oï 
land in said county, the David Rankin survey, patented August 30, 
1849. By article 5255, Rev. St. Tex. 1895, controlling proceedings 
in such actions : 

"The plaintiff may join as a défendant with tlie person In possession any 
otlier person who, as landlord, remainderman, reversioner or otherwise, may 
daim title to the premises or any part thereof adversely to the plaintiff." 

Under the right thus given, the plaintiff, a citizen of Hill county, 
Tex., joined as défendants with the Poster Lumber Company a cor- 
poration duly incorporated by virtue of the laws of Missouri, the Trin- 
ity Riv«r Lumber Company, alleged to be a corporation duly incor- 
porated under and by virtue of the laws of the state of Texas with 
a main office in Harris county, Tex., and L. H. Perry and J. B. Mann, 
both of Harris county, Tex. 

An inspection of the original pétitions in connection with the pé- 
tition for removal shows clearly that the case was not removable solely 
on the ground of diverse citizenship. If the case was removable at 
ail, it was under that provision of section 1, iudiciary acts of 1887 and 
1888 (Act March 3, 1887, c. 373, 24 Stat. 552; Act Aug. 13, 1888, c. 
866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 509]), and which reads: 

"Aaa when in any suit raentloned In this section t' sliall be a contro- 
versy whIch is wholly between citizeus of différent Staies and which can be 
fully determined as between them, then either one or more of the défendants 
actually Interested in such controversy may remove such suit Into the Circuit 
Court of the United States for the proper district." 

The question then is whether the pétition for removal filed by the 
Foster Lumber Company in connection with thC; pleadings then on 
file in the state district court shows a separable controversy within 
the meaning of the statute above quoted. 

The status of the Trinity River Lumber Company in this case is 
important as well as peculiar. Its answer is to the, effect that it was 
neither a corporation nor partnership, had no légal identity, ail its 
property belongs to the Foster Lumber Company, and, except for the 
rights held for the Foster Lumber Company, disclaims any interest 
or title to the land sued for, and asks to be dismissed. The pétition 
for removal says that the Trinity River Lumber Company is neither 
a partnership nor corporation, and, in îact, bas no légal identity, and 
is only a name by which the Foster Lumber Company conducts a part 
of its business, and that, in fact, it is the Foster Lumber Company, 
and whatever titles or property stands in its name is in fact property 
of the Foster Lumber Company. The Trinity River Lumber Company 
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was not dismissed from the case, but (représentée! by counsel) con- 
tinuée! therein until the final trial, and then judgment was specifically 
rendered in favor of the Foster Lumber Company against it, and it 
is a défendant in error in this court. If we take its answer, it has no 
légal identity, which may mean no capacity to sue or be sued, but it 
holds property for the Foster Lumber Company and it makes no full 
disclaimer. By the pétition for removal the Trinity River Lumber 
Company has no identity, but is a business name for and it is the 
Foster Lumber Company. If thèse claims for the Trinity River Lum- 
ber Company are true, it is difficult to understand why it was not dis- 
missed from the case. If the Trinity River Lumber Company was an 
entity, capable of being sued, then it was a proper party and its qual- 
ified disclaimer would not take it out of the case; and with it in the 
case, in the attitude given it by the pétition for removal, there was 
clearly no separable controversy. 

The défendant Perry was a proper party to the suit. In his answer, 
filed in the state court prior to the pétition for removal, he claims that 
he owns one-half of the land in controversy, and that the Foster Lum- 
ber Company owns the other half, and asks judgment against the 
plaintiff and his codefendant, the Foster Lumber Company. As to 
Perry, the pétition for removal dénies his interest with the petitioner, 
asserts that, if he has any interest, it is distinct and independent from 
the controversy between the plaintiff and petitioner. And as to Mann 
the same averments are made, but Mann pleads only the gênerai issue, 
and we cannot say under which Rankin or against which parties other 
than the plaintiff he claims. If Perry's answer controls as to interest 
and attitude, then, as between the plaintiff below and the Foster Lum- 
ber Company, there was no separable controversy. 

The pétition for removal avers that in the suit there is a controversy 
between citizens of différent states — i. e., the plaintiff and petitioner — 
which can be fully determined between them without the présence 
of other parties, but this is a conclusion of the petitioner not borne 
out by the .record. And so it seems that neither in the pleadings in the 
state court prior to the pétition for removal nor in the pétition for re- 
moval in connection therewith can we find a separable controversy 
within the meaning of section 1 of the acts of 1887 and 1888 warrant- 
ing the removal of this case to the Circuit Court. If we look to the 
entire record before us and into the case as actually tried in the court 
below, we find that the only separable controversy in the case was 
between the Foster Lumber Company and défendant Perry, in which 
trial by jury was waived and the separate issue tried by the court. 
As the suit brought by the plaintiff in error was an action of tres- 
pass to try title under the Texas statute vvherein the recovery of one 
tract only was involved and wherein the plaintiff under the state stat- 
ute could join ail parties who claimed adverse interests as défendant, 
it is doubtful whether any défendant or défendants could under any 
circumstances make out a case of separable controversy therein which 
would warrant removal of the case to the Circuit Court of the United 

In Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528, 
which was a case arising under the more libéral judiciary act of 1875 
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(Açt Mardi 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 
508]), the Suprême Court said: 

"By section 2 of that aot, as heretofore construed by this court, whenever, 
in any suit of a civil nature in a state court, wlieie tlie matter in dispute ex- 
ceeds tlie sum or value of $500, 'there shall be a controversy which is wholly 
between citizens of différent states, and which can be fuUy determined as be- 
tween them,' any one of those interested in that controversy may remove the 
whole case tnto the Circuit Court of the United States. 18 Stat. 470, 471 ; 
Baruey v. Latham, 103 U. S. 205 [26 L. Ed. 514] ; Broolis v. Olark, 119 U. S. 
502 [7 Sup. et. 301, 30 L. Ed. 482]. But, in order to justify such removal, on 
the ground of a separate controversy between citizens of différent states, there 
must by the very ternis of the statute be a controversy 'which can be fuUy de- 
termined as between them' ; and by the settled construction of this section the 
whole subject-matter of the suit must be capable of being finally determined 
as between them and complète relief afCorded as to the separate cause of ac- 
tion without the présence of others originajly made parties to the suit. Hyrte 
V. Ruble, 104 T:J. S. 407 [26 L. Ed. 823]; Corbin v. Van Brunt, 105 U. S. 576 
[26 L. Ed. 1176] ; Fraser v. Jeunison, 106 U. S. 191 [1 Sup. Ot. 171, 27 L. Ed. 
131] ; Winchester v. I^oud, 108 TJ. S. 130 [2 Sup. Ct. 311, 26 L. Ed. 677] ; 
Shalnwald v. Lewis, 108 U. S. 158 [2 Sup. Ct. 385, 27 L. Ed. 691] ; Ayres v. 
Wiswall, 112 U. S. 187 [5 Sup. Ct. 90, 28 L. Ed. 693]; Fidelity Ins. Co. v. 
Huntington, 117 U. S. 280 [6 Sup. Ct. 733, 29 L. Ed. 898]; Graves v. Corbin, 
132 V. S. 571 [10 Sup. Ct. 196, 33 L. Ed. 462] ; Brown v. Trousdale, 138 U. S. 
389 [11 Sup. Ct. 308, 34 L. Ed. 987]. As this court has repeatedly afflrmed, 
not only in cases of joint contracts, but in actions for torts, which mlght hâve 
been brought agalnst ail or against any «ne of the défendants, 'separate an- 
swei-s by the several défendants sued on Joint causes of action may présent 
différent questions for détermination, but they do not necessarlly divide the 
suit into separate controversles. A défendant has no right to say that an ac- 
tion shall be several which a plaintifC elects to make joint. A separate dé- 
fense may defeat a joint recovery, but it cannot deprive a plaintiff of his 
right to prosecute his own suit to final détermination in his own way. The 
cause of action is the subject-matter of the controversy, and that is for ail the 
purposes of the suit, whatever the plaintifC déclares It to be in his pleadings.' 
Louisiane & Nashvllle Railroad v. Ide, 114 U. S. 52, 50 [5 Sup. Ct. 735, 737 (29 
L. Ed. 63)] ; Pirie v. Tvedt, 115 U. S. 41, 43 [5 Sup. Ct. 1034, 1161, 29 L. Ed. 
331] ; Sloane v. Anderson, 117 U. S. 275 [6 Sup. Ct. 730, 29 L. Ed. 899] ; Lit- 
tle v. Giles, 118 U. S. 596, 601, 602 [7 Sup. Ct. 32, 30 L. Ed. 269] ; Thorn Wire 
Iledge Co. v. EMller, 122 U. S. 535 [7 Sup. Ct. 1205, 30 L. Ed. 1235]." 

In Bellaire v. Baltimore & O. R. Co., 146 U. S. 117, 13 Sup. Ct. 
16, 36 L. Ed. 910, a case arising under the act of 1887 now in force — 
Torrence v. Shedd — was cited with approval. In Wilson v. Oswcîto 
Township, 151 U. S. 67, 14 Sup. Ct. 264 (38 L. Ed. 70), the court, 
quoting f rom Torrence v. Shedd, réitérâtes : 

"By the settled construction of this section referriug to separable contro- 
versles the whole subject-matter of the suit must be capable of being flnally 
determined as between them (the parties seeklng removal), and complète re- 
lief afflorded as to the separate cause of action without the présence of others 
originally made parties to the suit." 

In Powers v. Chesapeake & O. Raiiway Co., 169 U. S. 97, 18 Sup. 
Ct. 265 (42 E. E;d. 673), in which the question of separable contro- 
versy giving the right to remove was involved, the court, citing numer- 
ous authorities, said: 

"It is well settled that an action of tort which mlght hâve been brought 
agalnst many persons or against any one or more of them, and which ia 
brought in a state court against ail jointly, coiitalns no separate controversy 
which will authorize its removal by sorae of the défendants into the Circuit 
Court of the United States, even if they file separate ansvvers and set up dif- 
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ferent défenses from the other défendants, and allège that they are not joint- 
ly liable with them, and that thelr own conti'oversy wlth the plaintiff is a sep- 
arate oue; for, as this court bas often said, a défendant has no rlght to say 
that an action shall be several which the plaintiff seeks to inake Joint. A sep- 
arate défense may defeat a Joint recovery, but it cannot deprive a plaintiff of 
his rlght to prosecute bis suit to final décision in hls own way. The cause of 
action Is the subject-matter of the controversy, and that is for ail the purpos- 
es of the suit whatever the plaintiff déclares it to be in bis pleadings." 

For a full review of the adjudicated cases on the subject, see Moon 
on Removal of Causes, § 138 et seq. As this présent case was wrong- 
fully removed from the state court to the Circuit Court for the East- 
ern District of Texas, that court was without jurisdiction and no sub- 
séquent proceedings by consent or otherwise could give jurisdiction, 
and it follows that the Circuit Court for the Southern District of 
Texas, to which by consent the case was removed for convenience of 
trial, was without jurisdiction in the premises. 

The judgment of the Circuit Court is reversed and the cause is re- 
manded, with instructions to remand the same to the district court 
of Liberty county, Tex., ail at the costs of the Poster Lumber Com- 
pany. 



BROWN V. PIM^OW (BACON et al., Gamlshees). 
(Circuit Court of Appeals, Second Circuit. December 7, lOOD.) 

No. 61. 

1. Damages (§ 18*)— Inteeeuption of Business— Remoteness. 

A respondent, who, under a clalm of ownershlp made in good faith, took 
possession of a dredge being operated by llbelant, cannot be held liable 
in damages on the ground that by reason of such action libelant's employés 
on the dredge left his service In violation of their eontracts, and he was 
delayed In his work until he could flnd new men, although he at once re- 
took possession of the dredge; such damages not being the direct and 
proximate resuit of respondent's clalm but remote and spéculative. 

[Eld. Note. — For other cases, see Damages, Cent. Dig. § 37; Dec. Dig. 
i 18.*] 

2. Gabnishment (I 162*)— Phoceedings to Support— Bueden of Pboof. 

Where a garnishee prier to service of citation on him had malled a 
cheek to respondent for the amount in his hands belonging to respondent, 
which check had been transferred to a third person, the burden rested 
upon llbelant, in order to charge the garnishee, to show that the trans- 
férée of the check was not a bona fide holder for value. 

[Ed. Note. — For other cases, see Garnishment, Cent. Dig. § 300; Dec. 
Dig. § 162.*] 

3. Gabnishment (§ 164*) — Proceedings to Support — Sufficiency of Evi- 

dence. 

Evidence considered, and hcld insufflcient to charge garnishees as debt- 
ors of a respondent. 

[Ed. Note. — For other cases, see Garnishment, Cent. Dig. § 302; Dec. 
Dig. i 164.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Isaac T. Brown against Robert L. Pillow. De- 
cree for respondent, and libelant appeals. Affirmed. 

♦For other cases see same topie & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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The following is the report of the commissioner : 

A citation and an alias citation were issued in ttiis action with a clause of 
foreign attaehment, and the marshal made return tliat he was unable to find 
the respondent, Pillow, in the district, but had attached moneys of his in the 
hatids of Alexander S. Bacon and the Trust Company of America, garnishees. 
Respondent, Pillow, having made default in appearing, an interlocutory de- 
cree was entered July 3, 1908, wherehy it was decreed that Pillow pay libelant's 
demands out of the property attached, and it was ordered that It be referred 
to me, as commissioner, to ascertain the damages, and whether In fact and in 
law Bacon and the Trust Company of America, or either of them, had any 
property of Pillow in thelr possession or under their contrôlât the time of 
the service of the citations on them, respectively. 

I hereby report that before me appeared Mr. Walter H. Thacher, proctor for 
llbelant, and Mr. D. Roger Englar, of counsel for libelant, Mr. Alexander S. 
Bacon, garnishee, on his own behalf, Mr. Morton Stein, also on behalf of Mr. 
Bacon, and Mr. H. W. Clark, representing Messrs. O'Brien, Boardman, Platt 
& Llttleton, proctors for the Trust Company of America ; and I also report 
that testimony was ofCered on behalf of libelant and of the garnishee Bacon, 
which testimony, with the exhibits, is flled herewith ; and I further report as 
follows: 

Libelant is a contracter, reslding in New York, and respondent, Pillow, is 
a résident of Texas. From August 29, 1902, until June, 1903, llbelant was per- 
formlng a contract with the Kansas City Southern Bailroad Company to deepen 
a ship canal at Port Arthur, Tex., and in doing the work used a hydraulic 
dredge, with pontoons, piping and other adjuncts. Libelant testifles that the 
dredge had a 12-inch hydraulic discharge, was about 80 feet long, was capable 
of discharging 35,000 cublc yards of material a month, and had a captain, a 
mate, an engineer, a fireman, a leverman, four deck hands, a cook, and a watch' 
man. The dredge belonged to Auehlncloss Bros, of New York, and libelant tes- 
tifles that he was using it under an agreement with them that they should 
hâve one-half the compensation received for the work over and above the 
running expenses, which were paid by Auchincloss Bros. 

The libel allèges: That on or about September 1, 1902, Pillow wrongfully 
boarded the dredge, took forclble possession of it under a claim of absolute 
ownership, notifled the crew that they were not entitled to hold it for libelant, 
indueed members of the crew to leave it and libelant's employment "by varions 
false claims and threats," and issued orders to the other members of the crew 
to prevent llbelant from resuming possession, "which orders were obeyed for 
a considérable length of tIme, until the libelant finalïy resumed possession of 
the said dredge by force" ; that thereafter Pillow libeled the dredge in the 
United States District Court for the Eastern District of Texas, and under the 
process of that court the marshal selzed the dredge and held possession until 
llbelant bonded some 24 hours later ; that subsequently Pillow wlthdrew his 
suit without going to trial, and abandoned ail attempts to establish his claim 
to the dredge ; that by reason of Pillow's "interférence with and demoraliza- 
tlon of the crew of the said dredge, and the total destruction of ail discipline 
among the crew thereof, and particularly by reason of the loss of the master 
thereof, who was an expert dredge operator, obtained by libelant with great 
difficulty and at great expense and who had been driven from the said dredge 
and Indueed to leave the libelant's employ by the threats and other wrongful 
conduct of the respondent above mentioned, the libelant was unable to operate 
the said dredge for over a month after the abandonment by the respondent of 
his alleged claim as aforesaid" ; and that because of ail thèse matters the 
dredge "necessarlly remained idle for a perlod of six weeks," exclusive of the 
period the marshal remained In possession, whereby libelant and Auchincloss 
Bros, suffered damage in the sum of $3,500. 

The libel also allèges, and it was proved, that prier to the commencement 
of the action, Auchincloss Bros, assigned to libelant ail their interest In the 
claim and cause of action against PUlow. 

1. Libelant was the only wltness who testifled as to Pillow's alleged seizure 
of the dredge. He testifles that on September 1, 1902, both Pillow and the 
dredge captain came to hlm and told hlm that, under a bill of sale of the 
dredge from the Morris & Cumings Dredging Company of New York to Pillow, 
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Pillow had gonè aboard at 3 or 4 o'clock in the aftenioou, dismissed the crew, 
put one of them lu charge as his représentative, and then left, and that tlie 
captain reproachied libelant with not telling hiui of tlie sale of tlie dredge. The 
eircumstances under which the bill of sale was made are not explained, but 
there is nothing to show that Pillow did not act In good faith, believing that 
ue had obtained proper title. Libelant testifles that he sald to Pillow, "ïou 
liave bought a gold brick." Libelant also states that after Pillow had taken 
this action, and on the same day, libelant himself, after consulting counsel, 
procured two Texans with warlike records, botb "armed to the teeth," as he 
expresses it, put them aboard, and instructed theni to "bear out" their rec- 
ords, and repel Pillow at ail hazards. According to libelant, he pald one of 
thèse men $1,50 a month and the other $115, and one remained aboard one 
month, and the other two months. Apparently there was no necessity for such 
drastic measures. It does not appear that Pillow had used any violence, in- 
timidation, or threats, and his custodian seeems to liave done nothing to as- 
sert his principal's rights, real or supposed, and left the next day, according 
to libelant. Pillow never went aboard again, and this was the liegirniiiig and 
the end of his disturbance of libelant's possession, except that towards tlie end 
of the month the United States marshal arrested the dredge in an iidndralty 
action brought by hiui, and libelant bonded within 24 hours. Libelant hiiu- 
,self went aboard the dredge in the evening of the same day Pillow boarded It, 
he says, and told the man Pillow had put in charge that Pillow had no right to 
the dredge. Libelant states that the captain was "in a very sad state" when 
he reported Pillow's action, and the same night libelant pald him off, and the 
next day paid off such of the crew as had left. Libelant says that the mate, 
engineer, flreman, leverman, and deck hands deserted him, in addition to the 
captain. Although libelant explained to them ail that Pillow had no right to 
the dredge, and no right to discharge them, he states that they said they had 
seen the bill of sale, and this appeared to them to be décisive. Libelant also 
testifles that because he had suri-endered the plant, iiistead of defeudint; it, 
he did not ask the captain to stay, and he did not ask the other men either, 
because he "could not argue with them, could not reason with them. They 
did not consider I had anything to do with the dredge." 

He also says that, when the marshal came aboard, it "upset everything and 
made it worse than ever," that "things looked tougher than ever." But it is 
clear that no such damages as libelant claims can be reeovered for the mar- 
shal's seizure, since the recovery would be limited to the ta.-cable costs and dis- 
bursements In that suit (Henderscn v. 3(K) Tous of Iron Ore [C. C] 38 Fed. 36). 
He says that work with the dredge stO]iped, because he was "down and out" 
by reason of the loss of his captain and principal men, its opération was not 
resumed until the 5th or lOth of October, that it was idle about .30 days. dor- 
Ing which time he received notliing under his contract, and that then the 
rallroad company, which had built a dredge that was not a suecess, turned 
over Its captain and crew to him. He testifles that in the interval he made ail 
reasonable efforts to obtain a crew, but without suecess. He adnnts that he 
had continuous possession of the dredge, and states that his inability to work 
it arose solely from his Inability to get men familiar with the opération of a 
hydraulic dredge. He says that the affair was "the talk of the town and the 
newspapers," and compétent men would tell him he did not own the dredge, 
that Pillow owned It, "a])d any argument on my part was just waste of time, 
because I could not work them around." He also says that, being unable to 
get men at Port Arthur, lie wrote and telegraphwd to Tampa for them, went 
to New Orléans, and put advertisements in the New York Ilerald and the En- 
gineering News, calling for men of the class required ; but elsewhere he says 
that he did not go to New Orléans, although he "was moving ail the time, used 
to go to Beaumont and hunt up men anywhere I could land some. At that 
time levermen were a very scarce article." He was called upon to produce the 
advertisements, but at a subséquent hearing said that he could flnd nothing 
but a mémorandum of the expeuse of the telegrara to Tampa, but that the ad- 
vertisements appeared between the 5th and lOth of September, although he 
had not examined the flles of the Herald and the Engineering News to flnd 
. them. 

Under his contract with the rallroad company, libelant was to recelve 12 
cents a cubie yard for material dredged, and the work was to be completed by 
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November 20, lÔOS. He says that thé rallroad company paîd hlm In fui! for 
the dredglng, although he did not complète untll June, 1903, having obtained 
"an Indeflnite extension." He clalms that he would hâve earned $4.200 for the 
month the dredge was eut of use, thls being at the agreed rate for 3..500 yards, 
whlch he says was the engineer's estimate for the preeeding perind. But he 
produced a stateraent whloh he testifles the rallroad company furnlshed hlm 
for thé period between October, 1902, and April, 1903, both Inclusive. Omlttlng 
October, when the amouut of materlal dredged was 17,021 yards, the state- 
ment shotvs a monthly avefage of 2(5,5-08 yards for six months, and total gross 
earulngs for that time, $17,206.99, or $2,867.83 a month. Aecordlng to his tes- 
tlmony, the amount saved on wages and board of the men was $340, $200 for 
fuel, $200 for water, and $50 for repairs. Thèse Items amount to $7!X), mak- 
Ing the net earnlngs alleged to hâve been lost thi-ough Pillow's action $2,077.83. 

Assumlng that work was suspended through the désertion of hls men, and 
that he couîd not replace them with diligent effort, it Is very doubtlul, upon 
libelant's own testimony, that the désertion was brought about by Pillow's 
claim to the dredge. IJbelant says that at that time the refluera were seeklng 
skilled labor at Port Arthur for the oil flelds, "they gobbled up" every man that 
appeared. "We hlred them by the month, but you eould not hold half of them 
half the time down there. They were always skipplng off to those oll flelds. 
That Is what glves me ail thts trouble." He further says that hls men would 
go into town at night and "get In with the crowd" from the oll wells, and drlnk 
more or less, although he adds that "with the good men, my englneer and 
flreman, they were only too glad to stay. They were pald pretty falr wages." 
If he was prepared to continue thelr wages, It is Incompréhensible that they 
should hâve refused to renialn merely because Pillow made a clalm of owner- 
shlp. But even if a man dId leave because of Pillow's action, the loss libelant 
thereby suffered was not the natural and proxlmate resuit of Pillow's claim of 
tltle, and the damages sought to be recovered are remote and spéculative. 
Ijibelant says that his men were hired by the month. If they left before the 
term of hlrlng had explred for the renson he asserts, hls damages arose eut of 
thelr breach of contract, not because Pillow asserted title to the dredge. Cases 
are clted by libelant's counsel to sustaln the clalm, among them Aldrldge v. 
Stuyvesant, 1 Hall (N. Y.) 235, Scidmore v. Smith. 13 Johns. (N. Y.) 322, and 
Covert v. Gray, 34 How. Prae. (N. Y.) 450. The first was an action for wrong- 
fully and mallclously dlsturbing plaintiff's tenants so that they left the prem- 
ises. The second was an action for entiolng away and harboring plaintlfFs 
servant. The third was for entlclng away plaintiff's son and Induclng hlm 
to enlist In the army. Lumley v. Guy, 2 El. & B. 216, and Jersey City Print- 
Ing Co. V. Cassidy, C^ N. J. Eq. 7Ô9, 53 Atl. 2.30, are also clted. The last 
was an injonction suit brought against strikers. None of thèse cases apply. 
Tbe act of the défendant In each was mallcious, and the damages the direct 
and natural resuit. When vlewed in the most favorable llght, libelant's tes- 
timony would merely sustaln a flnding that his men desserted because they be- 
ïleved' Pillow's assertion of ovrnerslilp In préférence to libelant's déniai of it. 
în that event, the cause of action, if any, would be for slander of title to Per- 
sonal property, and such an action would not be reoognlzable in admiralty. In- 
«deed, on the facts hère it would appear that the absence of malice on the 
part bf Pillow would be a fatal obstacls to thP maintenance of the action even 
in a court of law. IJke v. McKinstry, 3 Abb. Dec. (N. T.) G2, GC ; Id., «43 N. Y. 
397 ; Hovey v. Rubber Tip Pencll Cto., 57 N. ï. 110, 15 Am. Rep. 470 ; Lovell Co. 
v. Houghton, 116 N. Y. 520; 22 N. E. 1066, 6 L. R. A. 863. 1 do not agrée with 
libelant that It Is unnecessary to prove his cause of action. Pillow not having 
been personally served with process, it would seem that such proof should be 
made, as under the state practlce In slmilar cases. Code Glv. Proc. § 1216. 

Libelant never made a demand on Pillow before brlnging suit nearly six 
years after the occurrence, when Mr. Bacon, as attorney, coliected the amount 
of the judgment against the Morris & Cumings Dredging Company herelnafter 
mentloned. May 20, 1904, jllbelant wrote Pillow that He had decided to com- 
mence an action against the Morris & Cumings Dredging Company for dam- 
ages In connection with the sale of the dredge, and he would like to know 
whether Pillow had settlcd hls matters with them, adding. "It uiay be that wo 
can ald one àDOther." 



BfeOWN V. PILLOW. 971 

2. AUhough I hâve fotind that libelant has proved no damages, and tlie 
opinion upon whlcti the order of référence was entered does not requlre me to 
consider the questions presented as to tlie attachment unless I find that there 
Is soniething due libelant, the order itself directs me to consider both matters, 
and the question whether the garnishees hold any property of the respondent 
rillow wlll become important in the event; of the court's not sustatoing my 
conclusion as to the damages. 

February 7, 1903, Pillow made a written assignment to James A. Dnmont, 
Jr., "of ail hls right, title, and interest in a claim a.nainst the Morris & Cumings 
Dredging Company, for failure to deliver the dredge, for work, labor, and 
services, and for naoney paid at that company's request for its use and benefit, 
and he authorized Dumont to bring suit therefor. Thls suit was brought In 
the New York Suprême Court, Westchester eounty, and resulted in a judgment 
for Dumont whieh was sulisequently afflrmed by the Appellate Divisioni and 
the New York Court of Appeals.2 l'his judgment was paid to Mr. Bacon, who 
was the plalutifC's attorney in the action, Jlay 20, 1008. by a check of the Mor- 
ris & Cuniings Company for about $10,000 to the order of its attorney fn the 
action, and Indorsed by hlm to Mr. Bacon ; the aniount of the cheok covering 
the damages, interest, and costs. îlr. Bacon had this check eertitied, indorsed 
It, deposited it in hls Personal account with the Trust Company of America, 
and on the 29th day of May drew and mailed to Pillow at (ialveston, Tex., hls 
check on the Trust Company of America for $6,000 to the order of Pillow. On 
June Ist Mr. Bacon was served with the citation in the présent action, dlrect- 
Ing the marshal, in case Pillow could not be found, to attach hls crédits and 
eCfects to the ampunt of $.3,!500, in the hands of Dumont, the Morris & Cum- 
Ings Company, and Mr. Bacon, and on June 4th an alias citation was served 
on the Trust Company of America, directlng the attachment of Mr. Bacon's 
account to the same aniount; the citation statlng that moneys in that account 
belonged to Pillow. Mr. Bacon's check represented the amount of the collec- 
tion he made, over and above hls fées and disbursements. Pillow deposited 
Mr. Bacon's check with Hutchiugs, Sealy & Co., Bankers, at Galveston, on 
June 4th, the sum of $101.08 was drawu on it from the bankers, and the re- 
malnder was deposited in an account wliich was opened with them In the 
name of C M. Pillow's wife, but which he states in a letter to Mr. Bacon was 
in fact hls own account. The check was forwarded by the bankers to the City 
National Bank of this city for collection, and that bank presented it to the 
Trust Company for payment, June 8th. 

The check bore the successive indorsements of Pillow and Hutchlngs, Sealy 
& Co., both under date of .Inné 4th, and the National City Bank under date of 
June Sth ; but payment was refused by the Trust Company because of the at- 
tachment, the check was protested for nonpayment, was returned to Hutchlngs, 
Sealy & Co., and by them charged against Mrs. Pillow's account. 

The assignment to Dumont was made for the purpose of venting the title to 
the cause of action in a résident of the state and of Westchester eounty to 
facilitate prosecution of the action against the Morris & Cumings Dredging 
Company, but Mr. Bacon was retained by Pillow, and the suit was prosecuted 
on behalf of Pillow, who was the real client and the real party in interest. 
The $101.08 advanced by the Galveston bankers has been repaid to them, and 
on July 14th Mr. Bacon paid them $2,500, apparently the balance of the $6,000 
over and above the $.3,500 attached, and it was indorsed ou the check as a pay- 
ment on account, and credited to the account of Mrs. Pillow. The sum of .$3,500 
which was attached still remains in the trust company, but the check of Mr. 
Bacon was not eertitied or accepted by the trust company, and it owes nothing 
to either Pillow or his wife ; if the attachment were withdrawn, and the Trust 
Company still refused to pay the check, neither Pillow nor his wife would hâve 
a right of action against it. In regard to Mr. Bacon, it is suggested by him 
that he was the debtor of Dumont, not of Pillow, and although he assumed that 
the proeeeds of the Judgment belonged to Pillow, and acted accordingly, this as- 
Bumption would be no défense to an action brought against him by Dumont. 
But it sufficiently appears frcm Mr. Bacon's testimony that the money did not 
belong to Diimout, and, although the case is not one of fraudulent transfer 
of the garnlshee's debt, I think that it couies within the prhiciple of Preuciee 
T. U. S., etc., Co. (U. C.) TS Fed. lOC. But if Mrs. Pillow was a boiia fide holder 

'US App. Div. S98, 103 N. Y. Supp. UM, >U2 M Y. iôi, iàU. O. nvS. 
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of the cheek for value, she could sue Mr. Bacon on It and recover the $3,500, 
even If she sbould pay that sum into court under Its order. She is uot a party 
to thls suit, or to the attachment proceedlng, and would not be hound by the 
détermination of the court In this action. Neither she nor, Pillow has been ex- 
amined, and she is not shown to hâve sanctloned or assented to the statement 
in Pillow's letter. As against her, there js nothing to show tliat she did not 
give full value for the cheek. As I view it, It devolves upon llbelant to show 
that she is not a bona fide holder for value before Mr. Bacon can be required 
to pay over any part of the money attached in his hands. In the absenjje of 
anything concluding her, Mr. Bacon might be compelled to pay the' money 
twice. In the case above cited, which Involved the ownership of a note ot 
the garnishee, Judge Brown Imposed upon the garnishee the burden of meet- 
ing a situation analogous to this ; but there the garnishee, as président of a 
Company which was the payée of the note, apparently participated in the trans- 
fer of his note. As Mr. Bacon had nothing to do with the transfer of liis cheek, 
or of the money represented by it, to Mrs. Pillow, and kneW nothing about that 
transaction, there Is no reason why he should be compelled to assume the bur- 
den. Libelant examined at Galvestou one of the bankers with whom Mr. Ba- 
con's cheek was deposited, but dld not examine either Pillow or his wife, al- 
though the notice of examination served upon the garulshees named them both 
as witnesses to be examined. 

Conclusions. 
I therefore flnd: 

1. That libelant has failed to prove any damages against respondent other 
than nominal damages. 

2. That the Trust Company of America had no property of the respondent 
Pillow in its possession or under its control at the time the citation was served 
upon it. . 

3. That libelant has failed to prove that Alexander S. Bacon had any prop- 
erty of the respondent, Pillow. in his possession or under his control at the 
time the citation was served upon hlra. 

AH of which is respectfully submitted. 

Walter H. Thacher (H. S. Harrington and D. Roger Englar, of 
counsel), for appellant. 

Morton Stein (A. S. Bacon, of counsel), for appellees. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree affirmed on report of the commissioner. 



KENNEDY et al. v. CUSTEB et al. 

(Circuit Court of Appeals, Eighth Circuit. November 29, 1900.) 

No. 2,735. 

1. HtrsBAND AND WiFE (§ 34*) — Maeeiage Settlements— Evidence. 

Evidence held to sustain a findiug that the maklng of an alleged ante- 
nnptial contract with référence to certain lands in controversy was not 
proved. 

[Ed. Note. — For other cases, see Husband and Wife, Dec. Dig. § 34.*] 

2. Eqdity (§ 345*) — Answeb Undeb Oath— Bubden of Pboof. 

Where a bill based upon an alleged antenuptial contract did not walve 
answer under oath, and the answer contalned a sworn spécifie déniai of 
the exécution of the contract, the burden was on complainants to estab- 
lish its exécution by two witnesses, or by one witness with corroborating 
circumstanees équivalent in weight to that of another. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 722; Dec. Dig. § 
345.*] 

*For other cases see saine toplc & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Suit by Berney Kennedy and others against George W. Custer and 
another. Decree for défendants, and plaintiffs appeal. Affirmed. 

Tiiomas A. Sherwood, Henry C. Young, and George B. Webster, 
for appellants. 

Charles J. Wright (Edward M. Wright and James T. Blair, on the 
brief), for appellees. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was a suit by Berney Kennedy and 
Ernrna K. Hacker against Sallie B. Custer to establish that the title 
of Ëva Richards Kennedy, deceased, to a lot in Springfield, Mo., was 
acquired and held by her in trust for them. Upon final hearing the 
Circuit Court dismissed the bill. The complainants appealed. 

R. p., Kennedy, the father of complainants, was married three times. 
Mrs. Hacker was borh of the first marriage, and Berney Kennedy of 
the second. The third wife, Eva Richards Kennedy, died childless, 
and the défendant Mrs. Custer is her sole heir. The second wife died 
seized of the property in 1884, and by the laws of Missouri it passed 
to Berney Kennedy in fee, subject to an estate for life by the curtesy 
iij R. F. Kennedy, his father. There was also at the time a small 
incumbrance upon the property. The case of complainants depended 
upon^prbof of the charge in their bill that when their father was 
about' to marry Eva Richards an antenuptial contract was entered into 
which proyided that the incumbrance on the lot should be foreclosed, 
and that she should acquire title in her own name, and hold it for her 
own use during life, and then for complainants, her prospective step- 
children, if she died without issue and they survived her. The in- 
cumbrance was foreclosed. Eva Richards, having then become Mrs. 
Kennedy, acquired title in 1887. She died without issue in 1904, and 
complainants survived hier. R. F. Kennedy died in 1898. 

The existence of: the antenuptial contract was denied by the de- 
fendant, and there from arose the principal controversy of fact in the 
case. No such contract was ever made of record or produced, or its 
absence accounted for, at the trial, and the only testimony that one was 
actually entered into came from one of complainants' counsel, who 
■testified that 19 years previously he prepared it and saw it signed. 
The deed to Eva Richards Kennedy from the sherifï acting as trustée 
in the foreclosure proceeding, was recorded in 1887, and remained 
unchallenged until after her death in 1904. During this period the 
property was openly treated as hers absolutely, and while she was 
alive no one appears to bave questioned her complète title, or to hâve 
asserted that upon her death it would not pass to her heirs in the 
usual way. 

We agrée with the trial court that the proof on behalf of complain- 
ants was not of that clear, plain, and convincing character as would 
justify a court of justice in disturbing a title absolute in form that 
remained unchallenged for so many years, especially when the attack 
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is by the oral assertion of a contract after those claimed to hâve been 
parties to it hâve died. The security of titles ought not to be made to 
rest upon such insecure foundations. Howland v. Blake, 97 U. S. 
624, 34 L. Ed. 1027; Coyle v. Davis, 116 U. S. 108, 6 Sup. Ct. 314, 29 
L. Ed. 583 ; Moore v. Crawford, 130 U. S. 122, 134, 9 Sup. Ct. 447, 
32 L. Ed. 878 ; Neely v. Boyd, 76 C. C. A. 142, 145 Fed. 172. The 
rule, in such cases is similar to that which appHes when fraud is. 
charged. Mastin v. Noble, 85 C. C. A. 98, 157 Fed. 506., 

This conclusion upon the proofs is also fortified by the condition 
of the pleadings. By the bill of complaint answer undér oath was 
not waived. By the answer a spécifie déniai of the exécution of the 
antenuptial contract was accordingly verified, and this cast, upon the 
complainants the burden of establishing their charge by the testimony 
of two witnesses, or of one witness with corroborating circumstances 
équivalent in weight to that of another. Vigel v. Hopp, 104 U. S. 
441, 26 L. Ed. 765 ; Union Railroad Co. v. Dull, 124 U. S. 173, 8 Sup. 
Ct. 433, 31 L. Ed. 417; Southern Development Co. v. Silva, 125 U. S. 
247, 8 Sup. Ct. 881, 31 L- Ed. 678. The burden was not sustained by 
cômplairiâHts. 

The decree is affirmed. 

NOTE,— ïhe followlug is the opinion of Philips, District Judge, on the 
final héaPli%: 

PHlIilPS, District Judge. Sîmultaneously with the institution of this suit 
the eomplalnant Eknma K., then intermarrled with Homer Sargent Hocker, 
instltuteâ another suit in this court agalnst said défendants, in whIch they 
seek to hâve relnstated a deed of trust executed to said Heffernan as trustée 
for said Emma K. Hpcker, to secure a note of $3,000, executed by said R. F. 
and Evà B. Kennedy to said Emma in 1887, which said deed of trust was re- 
leased by a deed of quitelaim from said Emma in 1892, whlch qultclalm deed 
is by salc( suit sought to be vacated and set aslde. In tafcing the proofs con- 
currently the évidence applicable to the two cases Is so commlngled as to 
reiider the séparation of the facts applicable to each somewhat dlfflcult. The 
right of recovery in the case hère under considération is made tô dépend upon 
the existence of said marriage contract. The proof of the exécution of this 
contract dépends entirely upon the oral testimony of the witness F. S. Heffer- 
nan, one of the counsel for complainants. The blU does not waive answer 
under ôath, but deihands that the défendants be required to appear and an- 
swer «nto the Mil of complaint. Acoordlngly the défendants hâve appeared 
and;. made answer under oath that the contents of the; answer are knowuto 
be true, exeept as such facts as are alleged to be upon Informp.tion and be- 
lief. , ' 

The allégations of the bill as to the making and exécution of the marriage 
settlemeht contract are dlstlnctly and specifically denied in the answer. The 
gênerai rule oî equity pleading is that such answer under oath overcomes the 
ullegations of the bill, and puts upon the eomplalnant the burden of sustalning 
Its controverted, averments by the testimony of two witnesses, or one witness 
supported by "addltlonal Corroborating circumstances, which, In the Judgment 
of the chancellor, may XSè the équivalent of an addltlonal witness. Carpenter 
V. Providence Washington .Insurance Company, 4 How. 183, 217, 218, U Ii. Ed. 
931; Lattfji y. Kilbourn, 1.50 U. S. 524, 14, Sup. Ct. 201, 37 L. Ed. 1169. This 
rule was àppllèd by the Court of Appeals for the Fifth Circuit in Peeler v. 
Lathrop, 48 Fed, 780, 1 O. C. A. 93, to the Instance where It was sought by the 
bill to affect an agent with a trust for rents collected, and the défendant an- 
swered undep oath denying the essential averments of the bill. It was held 
that the answer was not overcome by the testimony of the complainants' 
sollcitor, corroborated only by a letter from hlm to the défendant, not an- 
swered. The court said: "When the answer to a bill is required to be made. 
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and is made, under oath, and Is responsive to the allégations of the bill, such 
allégations must, to entitle complainant to relief, be sustalned by the testi- 
œony of two witnesses, or of one wltness corrobora ted by clrcumstances whlch 
are équivalent in weight to the testimony of another wltness" — citing 2 Story, 
Eq. Jur. par. 1528; Vigel v. Hopp, 104 U. S. 446, 26 L. Ed. 765; Railroad Com- 
pany V. DuU, 124 U. S. 175, 8 Sup. Ct. 433, 31 L. Ed. 417 ; Development Oo. v. 
Silva, 125 U. S. 249, 8 Sup. Ct. 881, 31 L. Ed. 678 ; Beals v. Railroad Co., 133 
U. S. 295, 10 Sup. Ct. 314, 33 L. Ed. 608. See, also, Url v. Hirsch (O. C.) 123 
Fed. 568, 509, 570, 572. 

It may be conceded that less proof may be required on behalf of the com- 
plainant where it appears from the oath to the answer that it is predicated 
of mère information and belief, or where it is apparent that the f acts denied 
could not hâve been withln the personal knowledge of the défendant. In such 
case very slight corroborative clrcumstances of the testimony of one wltness 
may be accepted by the chancellor. But the situation and relation of the 
parties défendant In the case at bar to the Kennedys were of such character 
as to bave enabled them to know much of thelr marital relations, justlfying, 
perhaps, an affirmative oath to the answer denylng the making of such con- 
tract. 

The first question to be declded Is: Was Heffeman a compétent wltness in 
any event to testlfy respectlng said marrlage contract? The statute of Mis- 
souri (section 4659, Rev. St. 1899 [Ann. St. 1906, p. 2539]), in force when the 
transaction occurred, déclares that: "The following persons shall be Incom- 
pétent to testlfy: * * * Third, an attorney, eoncerning any communica- 
tion made by hlm to his client in that relation, or his advlce thereon, wlthout 
the consent of such client." The affldavit made to the complaint by said Hef- 
fernan distinctly states that be was the counsel who wrote the marrlage con- 
tract, and durlng ail the times stated in the blU of complaint be was counsel 
for said R. F. Kennedy ; and in his testimony he says that he was attorney for 
R. P. Kennedy and Hannah L. Kennedy; that he examined the abstract of 
title from Mitchell to Hannah, as to its sufficiency ; and that he advised them 
respectlng the advlsabllity of said Hannah making a wlU to provide thereln 
for her said chlld, Bemey Kennedy, and that he advised In lieu thereof that 
she make a deed direct to him (Berney) ; that she and her said husband ex- 
pressed a feeling that he (Berney), at his majorlty, would glve his slster 
(Emma K.) a one-half interest ; that at the time of said R. F. Kennedy's en- 
gagement to said Eva Richards said Heffernan was consulted in relation to 
the marrlage contract in question ; and that he accordingly wrote the contract, 
which was glven to him by R. F. Kennedy, wlth instructions to put the same 
in his safe, and that he was going to send it to his daughter Emma. He then 
proceeded to state that the conditions of the marrlage contract, as he recol- 
lected them, were substantlally as alleged In the blU of complaint. No ques- 
tion, therefore, can be made but that the relation of attorney and client ex- 
isted between said Heffernan and R. F. and Eva Kennedy in the transaction 
resi)€ctlng the making of the alleged marrlage contract during ail the alleged 
conversations had between them touchlng the same. 

In Johnson v. Sullivan, 23 Mo. 474, the court held that the attorney em- 
ployed to draft a certain deed by them, afterwards attacked for fraud, was 
Incompétent to testlfy to any communications made to hlm on the occasion re- 
siKîcting the transaction, and, further, that It was immaterial "that any 
judicial proceedings should hâve been commenced or contemplated. It is 
enough if the matter in hand, like every other human transaction, may by pos- 
sibillty become the subject of judicial inquiry." Then, quotlng from Greenleaf 
on Evidence as follows: "The great object of the rule seems plainly to re- 
quire that thé entire professional intercourse between client aud attorney, 
whatever it may bave consisted in, should be protected by profound secrecy. 
It bas, therefore, been held tbat the attorney is not bound to produce title 
deeds or other documents left wlth him by his client for professional ^dvice, 
though he may be examined to the fact of their existence in order to let lu 
secondary évidence of thelr contents, which must be from some other source 
than himself"^ — the opinion then continues: "In Cormack v. Heathcote, 2 
Brod. & Bing. 4, an attorney was called on to draw an assignment of goods. 
He refused, and the deed was drawn by another. The valldity of the deed 
being questloned afterwards on the ground of fraud, the court of commou 
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'pléas heia that the commtmlèatlon made to the attorney flrst called on was 
prôfessional, and that évidence of the frand throngh hlm eould not be glven. 
In Parker V. Oarter, 4 Munf. (Va.) 286-287 (6 Am. Dec. 513) the Court of Ap- 
peals o£ Virginia said: 'This court understands It to be settled law that 
counsel and attorneys ought nOt to be perinitted to give évidence of facts im- 
parted to them by thelr clients when acting In their prôfessional character; 
that they are considered as identified with their clients, and, of necessity, in- 
trusted wlth their secrets, whlch, tlierefore, wlthout a dangerous breach of 
confidence, cannot be revealed ; and this obligation of secrecy continues al- 
ways, and Is the privilège of the client, and not of the attorney. The court 
is àlso of opinion that this restriction is not conflned to the facts disclosed in 
relation to suits actually depending at the tlme, but extends to ail cases In 
which a client applies to his counsel or attorney for bis aid in the Une of bis 
profession. If the principle was conflned to causes actually depending at the 
timè, théré would be no safety for a person Consulting counsel as to the ex- 
pedieùey fitf'bringing a suit or of coinpronîising one which is contemi>lated to 
be broijght against him.' " See Gray v. Fox, 43 Mo. 570, 97 Am. Dec. 416. 

In Alexander v. United States, 138 TJ. S. -358, 11 Sup. Ct 350, 34 L. Ed. 954, 
the court, speaking to the question of the competency of an attorney to testify 
tp coinihUnications made to him by his client, said: "If he consulted him in 
the càpaéity of an attornéj*, and the communication was In the course of his 
employiUent, and may be supposed to hâve been drawn ont iii' conséquence of 
the relations of the parties to eacli other, neither the payment of a fee nor the 
pendency of litigation was necessary to'en-title him to thé privilège. Williams 
V. Fitch, 18 N.' Y. 540; Britton v. Lorenz, 45 N; Y. 51; I5acon v. Frisbie. 80 
K. Y. 394, 36 Am. Kep. 627; Andrews v. Simms, 33 Ark. 771. In the langnage 
of Mr. j&stlce Story, speaking for this court in Chirac v. Hisinlcker, 11 Wheat. 
280,294,' 6 L. Ed. 474; 'Whatever facts, therefore, are ootamunlcatéd by a 
'client to 'à- counsel solely OH account of that relation, such counsel are not at 
llberty, eVen If they wlsh, to disélose; and thé law holdS their testimony l'n- 
coinpetent."" ' ■ ' 

■ To escape this dilemhiâ the learned cotmsel 'for léomplainants invoke the 
rule that i*hen the client applies to the attflrfiey ïor advîee'iâttendèd to facill- 
taté a crime br fraud, or to guide himtheréin, the attorney beîng aware of his 
purpose, 'sOch cpmmunieatibii is not privileged. The attitude Of BIr. HefCerrian 
in this connection is novel, to say the least ôf It. Plainly stated it is this: He 
accepted emplôynient and compensation from Kennedy tô coneoct a scheme 
tô defraud his (Kennedy's) childreu. He then brings siiit; on a conditional fee, 
for said' children to ùhdo the fraud he adviseQ and advan'eédj and ofCers him- 
self as a compétent wltness to support the action, on the ground that he was 
gullty t)f prôfessional stultification in the first instance. He bught not to be 
surpriséd If thé chancellor should say to hlm: "Call another witness." But, 
aS wîll be shown further on, no Sufflcieut allégation is made in the bill of com- 
plaint, and theré is no évidence to support the Imputation of fraud in the 
original transaction. If his competency as a witness tvere conceded, what cot- 
roborative testimony, or circumstance equal to that of another witness, is 
furnlshed by tliis record to support his testimony? The complainaut Emma 
was intrbduced as a witness, over the objection of défendant'» counsel. As 
she was Introdnced to obtain testimony respecting the marriage contract af- 
fecting the title to the land acquired by Ihheritance by the défendant Saille 
R. Custel* as heir undér Bva R. Kennedy, which she claims was made in her 
favor, was she à compétent witnefes therefor, the sàid Eva R. and R. F. Ken- 
nedy being dead? • 

The statute of Missouri (section 4652 [Ann. St. 1906, p. 2520]), déclares that 
"in actions where one of the original parties to the contract or cause of action 
in issue and ontrial Is dead, or Is shown to the court to be însane, the other 
party to stich contract or cause of action shall not be admltted to téstify, 
•elther in his oWn favor or In favor of -any t)arty to the 'action claiming uhdèr 
him, and no t)arty to such suit or proœédlng whose right'of action or defèlise 
Is derived to him from one who Is, or if livlng would lie, subjeet to the foté- 
'going disqualification, shallbé admltted to testify in his own favor, except as 
in this section is pro^ided, and where an éxeeutor or admlilistrator Is a party, 
the other party shall not be admltted totëstify in his own favor, unless the 
contract in issue was origlnally madè wlth a ' person who Is living and corn- 
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pètent to testlfy, except as to such aets and contracta as hâve been done or 
made since the probate of the will or the appointment ot the adminlstrator." 
The Suprême Court of Missouri, In construing thls statute, bas said: "The 
proposition may be taken as a gênerai one tUat, where parties hâve coutracted 
with eacb other, each may be supposed to hâve an equal knowledge of the 
transaction, and both, If Ilvlng and sane, are allowed to testlfy ; but If one Is 
preeluded by death or Insanlty, the other Is not entitled to the undue ad- 
vantage of being a witness In his own case." See Fulkerson v. Thornton, 68 
Mo. 468 ; Looker v. Davis, 47 Mo. 140 ; Stanton v. Ryan, 41 Mo. 510 ; Chapman 
V. Pougherty, ST Mo. 620-622, 56 Am. Rep. 460; Mêler v. Thleman, 90 Mo. 
442, 2 S. W. 4P,ri. 

The reason of the rule would exclude the witness Emma K., as she Is as- 
gertlng a contract made by R. F. Kennedy and Bva R. Kennedy in her favor. 
as against the inheritor under the letter. On June 29, 190f!. Congress by flct 
(Act June 29, 1906, c. 3608, 34 Stat. 618 [U. S. Corap. St. Supp. 1909, p. 242]) 
amended section 8ô8 of the Revised Statutes of the United States, so as to 
make It read as follows: "Sec. 8ô8. The competency of a witness to testlfy In 
any civil action, suit, or proceeding in the courts of the United States shall 
be determlned by the laws of the state or territory in whieh the court is held." 
The fact that under the conditions in which her testiniony was taken she may 
hâve been a compétent witness at the time is immaterlal. The Suj)reme Court 
of thls State, in oonstraing said section of the state statute, holds that the 
Witness' competency is to be determined by the law in force when the testl- 
mony Is présentes before the court at the hearing. O'Bryan v. Allen, 108 Mo. 
227, 18 S. W. 892, 32 Am. St. Rep. 595; Messimer v. McCray, 113 Mo. 382, 21 
S. W. 17. Under the order of this court desigiiatlng George Pepiierdine, Esq., 
as spécial master to'take the testimony herein, he was only authorized to 
take and report the évidence. He was not euipowered to pass on the com- 
petency of the witness or the admissibility of their testimony, or to make any 
flndlngs of fact or conclusions of law. Not until the testimony was offerèd on 
the hearing before the court was there any one to entertain and pass iipon 
such objections. Both In wriliiig before the hearing, and at the hearing and 
in the brief of connsel for défendants, objection was made to the eouipetency 
of the eomplainant as a witness. Even If the rule which has been applieii 
elsewhere were recognized, that objections to the competency of witness should 
be made at the time of the taking of the testimony, which is predicated of the 
assumptlon that the matter of incompetency was then knuwii to the adverse 
party, and, if not made. Is deemed to hâve been walved. the rule would not 
apply to this instance, for the pali)able reason that her disqualification did not 
then exist, but has supervened, and prior to the offer of her deixjsition in évi- 
dence. 

The statute of Missouri (section 2906 [Ann. St. 190G, p. 1671]) provides that: 
"Every objection to the competency or credlbility of a witness e.xamined, or 
the competency or the relevancy of any question put to him, or of any answer 
given by him, may be made In the same manner and with the Uke etiect as if 
such witness were personally présent; and any faiUire to make such objection 
at the taking of the dépositions, although the objecting party may be présent, 
shall not [préjudice] his right to make such objection at the trial of the cause." 
Wlthout determining whether the foregoing statute applles in thls jnrisdiction 
to testimony taken in the form of dépositions in equi^ cases, I hold that the 
construction placed by the Suprême Court of the state on îts statute, as to the 
time when the competency of a witness may be determlned, controIs this case. 

If the competency of the eomplainant Emma K. as a witness be coneeded, 
her testimony in respect of the marriage contract is ineffective. In violation 
of the rules governing the introduction of testimony, wlthout any preceding 
question to diselose that she had any knowledge of the existence of the al- 
leged marriage contract, her counsel bluntly asked her: "Now, did you learn 
of any marriage contract that was about to be made?" Over the objection that 
the question was leading, and that the witness was incompétent to testlfy, 
her testimony was substantially as follows; That she knew her father was 
conferring with Mr. Heffernan, but did not remember what kind of a contract 
he was conferring atwnt. Then, wlthout havlng the witness to state what the 
conversation she had was, she was asked If she learned from those conversa- 
tions that any contract was to be «ritten between her father and Eva Rlch- 
174 F.— C2 
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ards. The objection to thls was not and could not be riiled upon by the spé- 
cial master. She answered that she did. Slie said that her conversation was 
wlth her fatlier, and tliat slie did not remember whether she had any conver- 
sation with Mr. Heffernan. She vsras then aslied if she remembered anythlng 
lier father told her he was going- to put in that contract, and her answer was 
that she did not. She was then asked if she remembered that her father said 
he was going to bave certain matters In that contract whether Eva liked it or 
not, or words to that effect. She answered, "Yes." She was then asked if 
they were talking about this contract, and she answered that she was talking 
to liim about his marriage and about settiing and dividing the property. She 
said that she did not remember to hâve seen any contract, and that she had 
made a search therefor but did not flnd any. From whieh it is apparent that, 
but for the suggestion conveyed in the question put by her eounsel, it would 
not be shown even a marriage contract of any kind was suggested. We mvist, 
therefore, look alone to the testiniony of Mr. Heffernan as to the making of 
any such contract and what its terms and provisions were. 

In ail the corresjK)ndence that ensued between R. F. Kennedy and his chil- 
dren there is not a tangible référence to the existence of said marriage cou- 
tract. There is no évidence that either of the parties to the contract ever 
Hiade any statement to any one respecting its existence. After the marriage 
between R. F. Kennedy and JSva Richards they dealt with the property as 
the absolute owners. ïhey borrowed money and executed a mortgage thereon 
to seeure its paynient. ïhey mortgaged an undivided one-half of it to Emma, 
one of the complainants lierein, to seeure the sum of $3,000, whieh in another 
suit, filed siniultaneously herewlth, she is seeklng to enforce, thereby recogniz- 
ing the title to be In the niortgagors. 

If it were conceded that Heffernan was a compétent wjtuess, as the contract 
was not produced, and dej^euded upon secondary évidence, restlng In the niem- 
ory of a single witness, who cornes to speak of it about 19 years after the 
transaction, every considération of justice demands that the complainants 
shouid be held to the proof of every essential partîeular and détail of the con- 
tract. The rule is aptly ext)ressed in Calhoun v. Calhoun, 81 Ga. 01, 6 S. E., 
loc. cit. 913, as foUows: "We think the proper rule in law in regard to the 
adinissibility of secondary évidence is not only that iilaintifC must show the 
existence of the deed, but he must show that it was proiierly executed. It is 
possible that the deed may hâve beeu written and signed by the grantor, and 
yet may never hâve been executed accordlng to law." See, also, Dasher v. 
1<311)S, 102 Ga. 830, 30 S. E. 544, 545; Smith v. Smith. 106 Ga. 303, 31 S. E. 
762 ; Ilelton v. Asher. 103 Ky. 730, 46 S. W. 2,3, 82 Am. St. Kep. 601. 

The statute of Missouri (section 4324, Rev. St. 1809 [Ann, St. 1000, p. 2373J), 
In force at the time this contract is alleged to bave been made, déclares that 
"ail marriage contracts whereby any estate, real or Personal, in this state, is 
Intended to be secured or conveyed to any person or persous, or whereby such 
estate may be affeeted in law or equlty, shall be lu writlng, sealed and ac- 
knowledged by each of the contraeting parties, or proved by one or more sut)- 
scribing witnesses." The relevant succeeding sections of this statute require 
that such contracts shall be acknowledged and proved in the sanie mauner as 
deeds of eonveyance for land, and that they shall be recorded with the eer- 
tlflcate or proof of acknowledgnient in tlie office of the reeorder of the county 
where the land Is situated, and when so recorded it shall, as to ail property 
affeeted by it in the county, impart full notice to ail persons of its contents, 
and no such contract shall be valid or affect any property except between the 
parties thereto and such as hâve actual notice thereof, until it shall be de- 
posited for record, as therein prescribed. As it is not chilmed that said con- 
tract was attested by two subscribing witnesses, it was invalid unless exe- 
cuted «nder seal of the parties. In llarley v. Ramsey, 49 Mo. 309, 310, it was 
held that, under the statute requiriug a deed to be made by a commissioner 
under seal, the unsealed writing was invalid. So in State ex rei. West v. 
Thompson, 49 Mo. 188, it is held that an attachraent bond was invalid for 
want of a seal. 

The entire statement of Mr. Heffernan In his testimony respecting this is- 
sue is as foilows: "Finally both (meanlng R. F. Kennedy and Eva Richards^ 
came to the office, and I wrote a contract that at that time was signed by biith 
of them, and acknowledged and delivered to me by Mr. ICennedy, 1 think with 
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Instructions to put It In my safe, which I did after it was signed and aeknowl- 
edged by them. He sald he was going to send It [to] his daughter Emma." He 
further stated that some tlme afterwards Mr. Kennedy came to hls office and 
got the contract, and that he had not seen it since, and had supposed until 
after the death of Eva Kennedy that Mr. Kennedy had sent it to his daughter. 
As the burden of proof In this case rested upon the eomplainants to make out 
by this seeondary évidence a written contract in exact accordance with the 
requlrements of the statute, no Inference can be indulged that because the 
parties signed and acknowledged the contract it was uuder seal. ïhe eom- 
plainants' case, therefore, should fail on this ground alone. 

Beyond ail this, the alleged marriage contract, as stated in the bill of eom- 
plaint and in the testimony of Mr. Heffernan, Is as Incredible as It is incom- 
plète. The bill does not set out any marriage contract in ternis between the 
parties. The only recitation made as to the terms and provisions of the con- 
tract is "that the deed of trust, which was then a lien on said premises," etc., 
"should be permitted to become forfelted for the nonpayment of $235, the 
remaining amount due ou same, and a sale was to be had thereunder," with a 
further recitation "that the property should be pei-mitted to be sold under and 
by virtue of said deed of trust, by the sherifE of said county, as trustée, for 
the purpose of buylng In said proi^erty In the name of Eva Richards, and the 
deed oonveying the tltle to sald real estate under said sale should be executed 
and dellvered to the sald Eva, who at said tlme would then become the wife 
of sald R. P. Kennedy." It then proceeds to allège that It was further agreed 
"that, if children were bom of said marriage, sald chlldren should inherlt the 
property ; but If there were no chlldren born of sald marriage, and the said 
Eva should survive Berney and Emma K. Morris, then the said property 
should be the property of said Eva absolutely, but If the said Berney and 
Emma K. survive the said Eva, then the tltle of said property should be 
vested in the eomplainants herein." In his testimony he only descrlbes what 
the conditions of the marriage contract were, to the eflfect aforesald. Ac- 
cordlilg to this version of the contract, It contained nothing but sald condi- 
tions, wlthout even stating that the considération therefor was the contem- 
plated marriage between the parties. If this marriage contract had been put 
to record, as It is described In the bill of complalnt and in Heffernan's testi- 
mony, it would hâve been an anomaly, If not void for uncertainty. 

The witness Heffernan testified that the reason assigned by B. F. Kennedy 
for not placlng the marriage contract on record was that he did not want his 
credltors, in Indiana, to know that he had any Interest In this property. Let 
ns consider the reasonableness of this statement: At that tlme R. F. Ken- 
nedy had a life estate In this property by curtesy consummate as the sur- 
vlvlng husband of Hannah. When she died, the record showed title vested 
In her. The estate In remalnder then passed, as a vested estate, to Berney 
Kennedy. The llfe estate and the estate In remalnder were au open book, 
accessible to any inquisltive creditor of R. F. Kennedy. How, therefore, 
would the recording of the marriage contract hâve made a creditor the wlser, 
or hâve Inereased the exposure to attack by any creditor? The marriage con- 
tract would give R. F. Kennedy no greater interest in the proi)erty. With or 
wlthout the marriage contract a foreelosure of the mortgage aiid sale there- 
under would extingulsh any itiarital interest existing In R. F. Kennedy. 
Would not a lawyer hâve advised his client of ail this? Is a chancellor to 
close up ail the avenues of cOmmon sensé, observation, and reasonable prob- 
ablllty and sit llke an automatic machine to reglster the "thus salth" the 
witness? 

Another remarkable provision of the marriage contract. as described by Hef- 
fernan both in the bill and in his testimony, Is the following: "If the said 
Berney and Emma K. survive the said Eva, then the title of said property 
shall be vested in the sald eomplainants herein." Accordlng to this, to en- 
title the estate in remalnder to pass from the Une of descent under sald Eva 
to the beneflt of the eomplainants, it was made essential that both Berney and 
Emma K. should survive Eva. So that, If Eva had survived Emma, Berney 
would not get anything ; or, If Eva survived Berney Emma would not gef 
anything. It Is incredible to the mind of a chancellor or to the common sensé 
of a layman that a lawyer could hâve stood godfather to such au ill-shapen 
conception. As a posthumous création of the mind it can easily be percelved, 
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when both Emma and Bemey had survived Eva and the wltness was Intent 
on enabling both to recover, bow he sbould bave reproduced a con tract con- 
ferring tbeir right of action on tbe condition that botb should survive Eva. 
But the natural antenuptial provision, readily occurring to the mind of a 
lawyer advlslng and drafting the Instrument, would bave been that if sald 
Emma and Berney, or either of them, should survive the said Eva, then the 
title to sald property should vest in the said survivors or survivor. 

It is somewhat dlfficult, frpm the line of argument pursued by counsel for 
complalnants, to comprebend preclsely upon what theory they seek relief. Up- 
on tbe theory of tbe exécution of tbe marriage contract, and that in order to 
its efCectlveness tbe mortgage on the lot In question should be f oreclosed and 
bought in by said Eva, it would necessarily bave to be afflrmed that by virtue 
of the foreclosure sale and the sheriff's deed she acquired the title to the lot, 
vk'bieh tben became subject to tbe terms of the man-iage contract ; that by sucb 
foreclosure , the estate of E. F. Kennedy, as a tenant by the curtesy consum- 
mate, was extinguished ; and that, EVa dying witbout issue and being survived 
by the complainauts, they became entitled, as the absolute owners, to tbe fee 
of tbe land. Therefore the proper allegE^tlon, in accord wltb tbat piatter in 
the bill, wôuld be that the marriage contract be established as a lost instru- 
ment, and the title afflrmed in the complalnants against tbe clalm of the de- 
fendant, Saille R. Custer as helr at lav? of the said Bv-a R. Kennedy, deceased. 
Under this; jtheory it eertainly would not lie in the mouth of tbe complainant 
Emma to Impeach tbe validlty of the foreclosure proceedings and tbe apparent 
title acquired tbereunder by said Eva, as otherwise she could claim no interest 
■whatever in the property. And as to Bemey Kennedy, while the marriage 
.contract without bis acquiescence and claim, tbereunder could not afCect bis 
estate in remainder as tbe heir of bis motber Hannah, he could, if he so elected. 
stand upon the assertion of sucb inheritance, subject to the yaUdity of the title 
so acquired. by said Eva as tbe purchaser at the foreclosure , sa Je. In sucb 
cboice of action be would hâve been in position to attack th©, yalidity of said 
foreclosure proceedings, but, would hâve been subject to tbe, défense tbat bis 
right of action tb«refor was barred by tbe statuts of limitation, whicb began 
to run against bim in 1893, when he attained bis majority. But be joins his 
co-complainant Emma in asserting a right to relief under the provisions of 
tbe alleged marriage contract, and is therefore equally estopped with her from 
asserting any invalidity under the foreclosure sale. 

No relief is asked against tbe foreclosure sale, but only that the marriage 
contract be estabïisbed, and for tbe possession of tbe premises, and an account- 
ing for tbe rents received by the défendants since the death of Eva R. Ken- 
nedy. And yet, singularly enough, the bill avers tbat "tbe object of said mar- 
riage contract and said foreclosure of said deed of trust was to divest the title 
to sald real estate out of said Berney Kennedy and vest the same in said Eva 
R. Kennedy, witbout his knowledge or consent, :and witb intent to defraud said 
Berney out of bis just rigMs ; * * * tbat pursuant to the terms of said 
marriage contract and the scheme of fraud aforesaid, therewith as aforesaid 
conneeted, tbe said R. F. Kennedy eaused said deed of trust to be foreclosed 
and said property sol d," etc. 

Tbe bill of complaint does not seek to set aside tbe order of the court direct- 
ing the sherifC to sell the property or to tbe sale. It does not even charge that 
tbe complainant Emma had no notice of the foreclosure of said deed of trust 
and tbe sale tbereunder, as well it might, for in her letter of May 15, 1892, to 
her father she said: "Berney feels that he should bave been informed when 
the property was transf erred. He does not understand at ail bow it could bave 
been put In Eva's name witbout his knowledge. * • * You might just as 
well bave explained tbings fully to bim froni; the beginning, for he will know 
just bow they stand." Berney Kennedy did not even testify In the case to es- 
tablisb his allégation that he had no notice of the foreclosure proceedings. 
But tbe deed from the sheriff to Eva R. Kennedy was of record, which im- 
parted public notice of the foreclosure sale, and oonstituted tbe initial period 
for the running of the statute of limitations. 

But bow can tbe complalnants be heard in a court of equity to demand the 
establishment of the marriage contract, made effective by the foreclosure i>ro- * 
ceedings, and at tbe same time allège that it was vitiated by fraud? "Equity \i 
suffers no person to approbate and reprobate tbe same deed." Without any ' 
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sufflcient foundation laid therefor, without any spécifications as the predicate 
for sueli évidence, counsel for complainants hâve argued: (1) That Heiïernaii 
Is rendered a compétent wituess to testify about the making of tlie marriage 
«ontract because lie liad advised bis clients In tbe préparation of a scbenie to 
defraud Berney Kennedy ; (2) that the foreclosure sale vvas void because the 
mortgage debt was satisfled when the sale was made; and (3) because R. F. 
Kennedy, without the Ivuowledge and consent of the complainant Emma, had 
Heffernan in her name procure the order of the state circuit court empoweriug 
the sheriff to sell the property under the mortgage. AU this, it must be con- 
ceded, Is at variance with the theory of the récognition and enforcement of the 
marrtage contract, and is witliout sufflclent allégations In the bill to support 
such an Issue. 

By itération and réitération the courts hâve declared the law to be that the 
proofs must be in aceordanc-e with the issuable allégations of the bill, and that 
proofs which go to matters not so specifically alleged "the court cannot ju- 
dlcially act upon, for the pleadings do not put thera in contestation. * * * 
A party can no more succeed upon a case proved, but not alleged, than upon a 
case alleged, but not- proved." Phelps v. EUiott (O. C.) 35 Fed. 401. As said 
In Newham v. Kenton, 79 Mo. 382, 385: "A party is not entitled to a judgment 
on a flnding of faets différent from any theorv of the case set up lu the péti- 
tion or answer." See, also, Reed v. Bott, 100 Mo. es. 12 S. W. .H47, 14 S. W. 
1089; Harrison v. Nixon, 9 Pet. 503, 9 L. Ed. 201; Boone v. Ohiles, 10 Pet. 
209, 9 Jj. Ed. 388. 

Equally well settled is It that the mère employment in a pleading of eplthets 
Imputing fraud is a mère brutum fulmen. The faets constituting the fraud 
must be specifically set forth so the court can see on the face of the bill 
whether or not, in contemplation of law, they constltute fraud, and whether 
or not the relief sought is predicable of them. This rule has been aptly stated 
by Judge Sherwood in Hoester, v. Sammelmann, 101 Mo. 619, 624, 14 S. W. 728. 
730, as follows: "General allégations of fràud, or other gênerai allégations, 
no faets being statefl, are but légal conclusions, and for that reason Insuffî- 
clent. To say that a man acted frauduently or improperly, without speclfying 
what he did, is eaulvalent to making the pleader the sole .1udge of the suffi- 
ciency of his pleadings, and substituting his .iudgment for that of the court. 
If the faets are stated, the légal conclusion follows as night follows day, and 
so no statement of what conclusion the law draws is necessary." See, also, 
Cella V. Brown, 144 Fed. 754, 75 O. C. A. 608. 

The real predicate of the bill of complaint for relief is the existence of the 
alleged marriage contract and the right of the complainants to the property in 
question as the benefleiaries thereunder, claiming. necessarily, through the 
title acquired by Eva R. Kennedy under the sherifl"s deed at the foreclosure 
sale, pursuant to the terms of the marriage contract. As tliat contract is not 
established by évidence to the satisfaction of the court, the bill of complaint 
must be dismissed. It is accordingly so ordered. 



PITTSBURGH HARDWARE & HOME SUPPLY CO. v. BOWN. 
(Circuit Court of Appeals, Third Circuit. November 29, 1909.) 

No. 13. 

CORPOBATIONS (§ 121*) — SALE OF STOCK— BrEACH OF CONTRACT — DAMAGES. 

In an action for breach of contract for the sale of stock by which the 
seller was to be pald a speclfled sum for a specifled block of stock, a 
transfer of which he tendered to the buyer, the nieasure of damages was 
the contract price, and not the différence between such priée and the 
value of the stock at the tinie of the alleged breach of contract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 505; Dec. 
Dig. § 121.»] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

•For other cases see same topic & § humbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by David E. Bown against the Pittsburgh Hardware & 
Home Supply Company. Judgment for plaintiflf, and défendant brings 
error. Affirmed. 

McCook & Jarrett, for plaintifï in error. 
Shiras & Dickey and James G. Marks, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below David E. 
Bown sued and recovered judgment against the Pittsburgh Hardware 
& Home Supply Company for damages for breach of a written con- 
tract between them. Thereupon the latter sued oùt this writ, and 
the error now insisted upon is that the court allowed recovery of 
other than mère nominal damages. 

The facts disclosed on the trial are thèse: In 1906 the hardware 
Company bought from Bown a quantity of electrical goods, and in 
payment thérefor issued to him 100 shares of its capital stock of the 
par value of $10,000. On April 16, 1908, the hardware company, be- 
ing desirous of repossessing this particular stock, made with Bown 
the contract sued upon, wherein it was agreed that on the making 
of this contract Bown should surrender to the hardware company 6 
shares of his said 100, and it should then pay him $600. This stock 
was surrendered and the money paid. The contract then provided 
Bown should within four months sell at wholesale jobbers' priçes 
such portion of the electrical goods as remained on hand. If any 
thereof rerhained unsold at the end of that time, Bown was to take 
part of them at wholesale jobbers', and the rest at stipulated, priçes. 
Whether he. completed his contract in this regard was a contested 
issue in the court below, which the jury found in his favor. The con- 
,tract further provided that, when Bown had disposed of the goods, 
the hardware company should assume payment of his demand note of 
$4,000, which was owing to a trust company. and as collatéral for 
which the latter held 70 ôf Bown's said shares of stock covered by 
this contract. The hardware company also agreed it would then «av 
Bown $3,000 cash and $2,400 in 18 monthly instàllments of $200 
each. This made up the $10,000, distributed as follows: 

Hand money.. .? COO 

Assuinption of Trust Co. note 4,000 

Cash upon Sale of electrical goods .'S.OOO 

Monthly instàllments, 12 @ §200 2,400 

$10,000 

The contract also provided Bown should "surrender to the said 
supply company the 94 shares of stock above mentioned, 70 shares 
of which are now pledged as security for said note of the Guaranty 
Title & Trust Company." 

Alleging full performance of the contract on his part, Bown brought 
suit for the recovery of $9,400 and before and on the trial tendered 
an assignment of the undelivered 94 shares of stock. On the trial 
the question arose as to the right of Bown to recover for the $2,400 
payable in monthly instàllments which were not due when the suit 
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was brought. Whereupon the plaintiff withdrew that part of his 
claim, and judgment was entered "without préjudice to the right of 
plaintiff to recover said sum of $2,400 in any subséquent action or 
actions." This claim being withdrawn, the jury found a verdict for 
$6,000, for some reason of which, however, Bown does not complain, 
cutting down his claim about $1,000. 

On the part of the hardware company, it is contended that the 
measure of damages was the différence between the contract price 
of the stock and its value at the time of the alleged breach of the 
contract, and that the plaintiff, having given no évidence of such 
value, was only entitled to nominal damages. In view of the provi- 
sions of this contract and of the acts of the parties in pursuance 
thereof, we are of opinion this contention cannot be sustained. The 
stock involved in this case was a spécifie lot of 100 shares owned by 
Bown. The proof was that the company wanted to buy Bown's 
stock, and so end his connection with the company as a stockholder, 
and the contract was made for that purpose. Moreover, that the 
company treated the contract as one whereby it acquired ownership 
of Bown's stock, and not a mère right to any stock was shown by 
the statement rendered to Bown a few days before suit brought, 
wherein he was given crédit for his 100 shares of stock at $10,000, 
which sum was alleged to be overpaid by the hardware company by 
some $1,500. It is therefore clear that this was not the case of a 
sale of chattels of a gênerai character, but was one whereby the ven- 
dor was to be paid a specified sum for a specified block of stock. On 
performance of the contract by him and default by the vendee, the 
contract price of the stock was the proper measure of his dam- 
ages. Reynolds v. Callender, 19 Pa. Super. Ct. 610 ; Williams Co. v. 
Cleaver, 38 Pa. vSuper. Ct. 376; Ballentine v. Robinson, 46 Pa. 177; 
Wilson V. Whittaker. 49 Pa. 114 ; Pearson v. Mason, 120 Mass.' 53, 

We, accordingly, hold the judgment must be affirmed. 
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(Circuit Court of Appeals, Tliird Circuit. Noveniber 29, 1900.) 

No. 7. 

Patents (| 328*)— Anticipation— Bath and Pbocbss fob Coating Metais. 

The Alexander reissue patent. No. 11,624 (original No. 563,723), for an 
electrolytic bath for coating nietals and procesa of coating nietals gal- 
vanically, is void for anticipation by the Fallc German patent, No. 47,457, 
of December 3, 1887 ; also, held not infringed if conceded validity. 

[Ed. Note.^For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by Lewis Potthoff and the United States Electro Gal- 
vanizing Company against the Hanson & Van Winkle Company. 
Decree for défendant, and complainants appeal. Affirmed. 

For opinion below, see 163 Fed. 56. 

•For otber cases see same toplc & i numbee In Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. y, Edwards, for appellants. 
Harry E. Knight, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below, dismissing the bill of complaint, which chargée the de- 
fendant with. in fr ingénient of claims 1 and 3 of complainants' reissue 
letters patent* No. 11,624. The complainants claimed title by assign- 
ment from the patentée, and the défenses interposed by défendant 
were, déniais of complainants' title, of the validity of the patent, and of 
infringement, and the averment that the term of the patent had expired 
by reason of the, expiration of the term of certain foreign patents. The 
bill was dismissed by the court below, on the ground that the défend- 
ants had not infringed the claims of the patent in suit. 

The patent in suit is, as stated, a reissue patent, dated August 3, 
1897. The original patent was dated July 14, 1896. The first para- 
graph of the spécification of this original patent is as follows : 

"Be it bnown that I, Hans Alexander, Ph. D., a subject of the Einperor of 
Germany, , residing at Berlin, Kingdom of Prussia, Gerinany, havc Invented 
certain new and useful improvements in coating metals with zinc, tin, tin and 
zinc, also withnlclcel and with copper, (for whlch patents were granted to me 
In Germany May 13, 1887, No. 45,220, December 3, 1887, No. 47,457, and De- 
.cember 28,. 1888, No. 49,826, and in Austrla-Huugary October 4, 1890, Nos. 
5,125 and ,39,520,) and of thèse Improvements the following is a full, clear, 
and exact 'spécification, discloslng the process aud also the means and mate- 
rlals used therein." 

In the reissue patent, this récital of the foreign patents in the first 
paragraph «f the spécifications in the original letters patent, is omit- 
ted, as being an error or mistake made by the patentée, as averred in 
his sworn application to the Patent Office for a reissue, under the au- 
thority of section 4916 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3393). Claims 1 and 3 of the reissue patent, the only ones in con- 
troversy, are identical with those claims in the original patent. They 
are as follows : 

"1. An electrolytic bath for coating metals, composed of a solution of from 
flve to eight parts of commercial chlorid of aluminium contalning free acld 
in one hundred parts of water and of so much of regnllne coating métal, as 
will dissolve therein, while the bath is heated to the boUing-polnt, and from 
two-tenths to three-tenths of a part of chlorid of the coating métal." 

"3. ïhe process of coating galvanically metals, subjected to rapld oxidatlon, 
with metallic alloys, contalning a small percentage aluminium, consistlng 
in subjectlng the metals to the action of an electric current in au electro- 
lytic bath, composed of a solution of flve to eight parts of commercial chlorid 
of aluminium, dissolved In one hundred parts of water and of so much of reg- 
uline métal as will dissolve therein, with sonie organlc acid added to the 
bath, and using an anode, made of the métal, formlug the principal comiK)- 
nent.of the coating alloy." 

The first claim is for a product, and the third is for the process 
of production. 

The learned judge of the court below considered only the défense 
of noninfringement, saying: 

"As I regard the case, however, It will be unuecessary to consider any of 
the défenses just suggested, further than to say that after a careful readlng 
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of the testimony relatlng to the prlor art, it Is demonstrated, in my JuAgment, 
that if the patent in suit can be upheld, it can only be by giving tlie claima 
Involved a literal rendering, since they eannot be Interpreted broadly wlthout 
destroying ail pretense to novelty or invention. The patent is lu no sensé 
basic. With the claims then interpreted narrowly, as they must be, the de- 
fendant bas not infringed." 

In view of the elaborate and well-reasoned opinion which then fol- 
lows (163 Fed. 56), in which the conclusion is reached that the défend- 
ant has not infringed the claims in question, it is necessary to say Httle 
else than that we agrée both with the reasoning and conckision arrived 
at by the court below. We think the expert testimony on behalf of 
the défendant clearly demonstrates the correctness of the opinion in 
this regard. This testimony is quite voluminous, but its weight clearly 
supports the learned judge of the court below, in saying: 

"If, therefore, any one thing is made clearer thereby" (1. e. by the spciflca- 
tions) "than another, It is that the invention is charaeterized î)y the use of 
basic salts beld in solution, as elsewhere stated, by the organle acid," and 
that "the spécification * * * makes it clear that the bath of the patent 
is necessarily basic and was so intended. * * * It is the patentee's main 
object and consistent effort to produce a bath which is basic, — containing ba- 
sic salts. He boils métal in a solution of sait until no more métal will dis- 
solve. If by reason of expense he is driveu to using an acid containing sait, 
bis first care is to neutralize that acid or bind it." (This is the free acid con- 
tained in the commercial chloride of aluminium, mentioned in the claim.s.) 
"Acid is, so to speait, a bete noir to the inventer, but défendant deliberately 
and designedly chooses acid, — preclsely what the inventor most carefully 
avoids ; and not only so, but défendant maintains the acid condition of his 
bath, by addition of acid directly from time to time. In fact, defendant's 
bath won't worli unless acid. But the bath of the patent will not work unless 
it is basic, and the patentée maintains its basicity with an organie or équiv- 
alent substance." 

Or, as Dr. Chandler, the defendant's expert, says : 

"He [the défendant] does not make basic salts, but he carefully adds sul- 
phuric acid to his bath and keeps it supplied with sulphuric acid from time 
to time to prevent the formation of basic salts. * * * The bath of clalm 
1 has been boiled with metallic zinc for the purpose of creating basle salts of 
aluminium and zinc, while defendant's bath has never been boiled at ail, and 
does not contain any basic salts of aluminium or zinc." 

Not only do we hâve the positive testimony of Dr. Chandler, de- 
fendant's expert and chemist of long and unusual expérience in the 
chemistry of this particular art, that the composition and process of 
the claims of the patent in suit necessarily resuit in thèse basic salts, 
but we hâve the distinct avowal in the first spécification of the patent, 
that the patentee's invention "consists of a process wherein basic salts 
of aluminium, or a basic sait of the métal to be used for the coating 
or plating, are used in the bath." Further on in the spécifications, the 
patentée, in speaking of the "equally thick and well adhering coat" of 
zinc or tin, with which, by his process, he is enabled to cover iron and 
Steel, says : 

"This I obtain principally by using in the bath basic salts of aluminium, by 
saturating the solution to its utniost capacity with the coating métal and add- 
ing to it some organle substance." 

This last élément is the organie acid mentioned in the third or 
process claim, and, as explained in the spécifications, is added merely 
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to prevent précipitation of the basic salts of aluminium, which it is 
said are dissolved with difficulty in water. Without dwelling upon the 
other reasons given by the. court below for its conclusion that the de- 
fendant does not infringe, we think the différence between complain- 
ants' and defendant's composition and process, to which we hâve just 
adverted, is too clearly established to admit of successful déniai. A 
careful reading of the testimony given by complainants' expert does 
not satisfy us that he has met the reasoned opinion of Dr. Chandler on 
this point, viz., that the bath of the patent in suit is necessarily, and 
of purpose, made a bath of basic salts of aluminium, and that "de- 
fendant does not use basic salts of any kind in the préparation of 
his bath, does not produce basic salts in the préparation of his bath, 
and adds free acid from time to time to prevent the formation of basic 
salts." The absence in defendant's composition of this essential élé- 
ment: of daim 1 of the patent in suit, to wit, basic salts, réfutes the 
charge' ôf inf ringement. 

We thîhk, however, we should go further and consider the testi- 
mony, expert and otherwise, bearing upon the question of the validity 
of the patent. A careful reading of this testimony on both sides clearly 
shows that the composition and process of the patent in suit are antici- 
pated by the f oreign patents cited by the patentée in the spécification 
of his original patent, notablv by the so-called German "Falk" patent, 
No. 47,457, granted December 3, 1887. We do not think the testi- 
mony in support of this contention should be overlooked, inasmuch 
as in the original patent, of which the patent in suit is a reissue, it 
is distinctly declared that this "Falk" patent, tpgether with certain 
other foreign patents, were for improvements in coating metals identi- 
cal with the improvements set forth in the spécifications and claims of 
the patent in suit. It is true, that the patentée, in his pétition for the 
reissue, sets forth his récital of thèse foreign patents, as being for the 
same improvements for which he had asked a patent from the United 
States, as a mistake on his part, by reason of which mistake he claimed 
the right to a reissue. Nevertheless, we bave the categorical state- 
ment in the original patent, as above quoted, from which we must 
necessarily understand that, at the time it was made, the patentée 
himself believed that the improvements for which he asked a United 
States patent were identical with those for which the foreign patent 
had been issued. For this change in the belief of the patentée, no 
reason is given in his pétition for reissue, except that the petitioner 
had discovered that the said récital would render the patent inoper- 
ative or invalid, a motive sufficiently strong without impugning the 
good faith pi the applicant or his solicitor to stimulate the discrim- 
inative faculty of both to discover a différence which had formerly 
escaped the attention of the patentée. 

We are not surprised, therefore, in turning to this "Falk" patent, 
to fînd that its spécification opens with the statement that the inven- 
tion therein described "concerns the production of galvanic deposits 
which. consist of zinc, or zinc and tin, or tin, or copper, or nickel in 
combination with aluminium," the gênerai description of the coating 
set forth' in the patent in suit. 

As set forth in the defendant's brief, this German patent, after 
explaining the supposed objections of a theretofore known zinc and 
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aluminium-containing bath, and the objections to both acid and al- 
kaline baths, says : 

"ïhe iuventor has now found that this evil may be remedied, if, for the 
production of a good, strong, liomogeneous zinc deposit, an aluminium cliloride 
solution be saturated with métal, whereby, on the one hand, a solution, rich 
in zinc, results in a good neutralizatlon, and on the other hand, by the use ot' 
such a bath, an aluminium-containing métal deposit is obtained, which is im- 
proved by this addition." 

This may well be called by défendant, a paraphrase of the language 
in Unes 29 to 37, page 1 of the patent in suit, which is as follows: 

"I hâve found that in plating of iron and steel (and also of other metals) 
with zinc, the best results are obtained when the bath is prepared by saturatiug 
a (heated) solution of chlorid of aluminium with reguline zinc, whereby a 
plating is obtained containing a sniall percentage of aluminium, this addition 
of aluminium rendering the plating more compact, smooth, and durable," 

Dr. Chandler, the defendant's expert, in his testimony compares this 
Falk patent with the patent in suit, as follows : 

"A. German patent 47,4.57, granted to Richard Falk, dated December 4, 1887, 
and published May 22, 1889. 

"It is entitled 'process for the galvanic précipitation of zinc, tin, copper, and 
nickel.' 

"ïhe inventer first states that this invention relates to the préparation of 
galvanic précipitâtes ; that is, coatings, which consist of zinc, or zinc and tin, 
or tin, or copper, or nickel in combination with aluminium. 

"Ile then states that processes previously in use for the galvanic précipita- 
tion of zinc hâve employed either an acid sulphate of zinc solution, or an alka- 
llne solution, and further that a solution of zinc hydrate in alum has been em- 
ployed. Ile points out the disadvantages of thèse various solutions and then 
proceeds to describe his own invention. He says be bas found that thèse evlls 
can ail be avoided when one employs an aluminium chloride solution saturated 
with métal, by which on the one hand a solution rich in zinc and well neu- 
tralized is obtained and a metalllc precipitate or coating is secured containing 
aluminium, strong and uniform in character. The inventor then proceeds to 
describe several baths which he says are suitable for the galvanic depositing 
of zinc containing aluminium with or without metallic tin. 

"First bath: This bath consists of a solution of aluminium chloride satur- 
ated by boiling with metallic zinc to which there is subsequently added some 
chloride of zinc and a small quantity of chloride of tin. * * * 

"Third bath; In this bath the aluminium chloride is saturated with metallic 
magnésium or raetallic aluminium instead of with zinc as in the first bath, or 
tin as in the second bath. There is subsequently added a quantity of chloride 
of zinc equal In weight to the chloride of aluminium employed, and also an 
amount of chloride of tin equal to five per cent, of the chloride of aluminium 
employed. 

"For thèse above mentioned baths the Inventor says that he employs ad- 
vantageously an anode of metallic zinc or an anode composed of % zinc and 
% tin. * * • 

"The inventor states that the product of the first bath will consist of zinc 
containing aluminium or zinc containing alumniium and tin, while the deposit 
of the second and third baths will consist of zinc containing aluminium aud 
tin, and the product of the fourth bath will consist of zinc containing alu- 
minium. 

"The inventor further states that for the production of a galvanic deposit of 
copper, tin, or nickel, in combination with aluminium, he employs a solution of 
chloride of alumiidum saturated bot with metallic magnésium or aluminium, 
or a sulphate of aluminium solution saturated with metallic magnésium in con- 
nection with an anode of the correspondlng meta!, copper, tin or nickel, aud he 
further states that the deposit which results is on account of the aluminium 
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whlch It cbntains; hard broiwe-like copper, or hard tin, easily pollshed or 
ductile while nickel. 

"The first claim of the patent is for the process for producing galvanic de- 
posits of zinc, tin and zinc, tin, nickel, or eopiJer, durable and uuiform, by the 
use with felther of thèse metals of a basie sait of aluminium, free from alkali so 
that one may obtaln a metallic deposit containing aluminium; 

"Second claim is for the préparation of the bath described in the first claim 
and consista in using a solution of au aluminium sait which bas been saturated 
by the aid of the electric curreut with a métal, such as zinc, tin, magnésium, 
or aluminium, and the subséquent addition of a sait of the métal to be de- 
posited, eithér sulphate, nitrate, or haloid sait (chloride), in order that the 
bath for carrying ont the^ process of claim 1 shall consist of a solution of a 
basic sait of aluminium and a sait of the métal to be deposited and shall be 
free froih alkali. 

"Third claim is for the use In the solution described in claim 2 as a galvanic 
bath of ah anode of the métal to be deposited. 

"It thus appèars that the alleged novelties described and claimed in tbis 
patent for the production of metallic deposits or coatings by electric currents, 
consisting of zinc, tin and zinc, tin, nickel or copper, alloyed with metallic 
aluminium, are 

"1. The employment In the bath of a basic sait of aluminium, the chloride 
or sulphate. 

"2. The préparation of this basic sait by boiling a solution of chloride or 
sulphate of aluminium with either of the following metals: Zinc, tin, mag- 
nésium, or aluminium with or without the aid of electricity. 

"3. The addition to the bath of a sait of the métal to be deposited; either 
the sulphate, the nitrate, or a haloid sait (chloride). 

"4. A bath free from alkali. 

"5. The use of an anode of the métal to be deposited. 

"On comparing the invention described and claimed In this German patent 
of Falk, 47,457, with the patent In suit, I find that it embodies nearly ail the 
essential features of the patent in suit: 

"1. It employs basie salts of aluminium, as the foundation of the bath, aa 
does the patent In suit. 

"2. In order to produce the basic salts of aluminium It employs chloride of 
aluminium and saturâtes the same with zinc or aluminium with or without 
the aid of electricity, ail of which is described and set forth in the patent in 
suit. The German patent suggests the use of sulphate of alumina Instead of 
the chloride, which the patent In suit does not, and also suggests the use of 
tin or magnésium in addition to the use of zinc or aluminium for saturating 
the bath, which the patent In suit does not. 

"3. The German patent directs the addition to the bath of a sait of the 
métal to be deposited, and in some cases chloride of tin also, which are also 
characterlstle features of the patent in suit. 

"4. The German patent directs the use of an anode composed of the métal to 
be deposited as does the patent in suit. 

"In ail thèse respects the directions of the patent in suit are f uUy stated 
elearly and distlnctly in this German patent of 4.5,457, 1887, more f ully and 
with greater variety in the ehoice of materials. Tbere are some directions In 
the patent in suit which are not contained in this German patent. 

"1. The German patent makes no référence whatever to the use of organic 
acids, such as citrie or tartaric, or hydrates of earbon sucli as sugar, grape 
sugar or glucose, to prevent the précipitation of basic salts, as the patent in 
suit does. 

"2. The German patent does not recommend the use of a sait of mercury to 
Improve the character of the deposit as the patent In suit does. 

"3. The German patent does not recommend the addition to the bath of au 
alkaline sait to Improve the electrolytic conductivity." 

The recommendation in the patent in suit of the use of a sait of 
mercury, to improve the character of the deposit, and the recommenda- 
tion of an addition to the bath of an alkaline sait, to improve the elec- 
trolytic conductivity, elearly indicate merely permissible, and not es- 
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sential, ingrédients of the bath of the patent in suit. The use of or- 
ganic acids, to prevent précipitation of basic salts, as pointed eut by 
Dr. Chandler, was old in the art. Their use is distinctly provided for 
in the German patent, 49,826, dated December 29, 1888, granted to 
Skagg and Falk, and in the Austrian patent of October 4, 1890, two 
of the patents recited in the spécification of the original of the patent 
in suit. Also in the Jacoby and Klein (U. S.) patent of 1868, we 
find a weak organic acid is added) to the bath, in order to prevent the 
précipitation pf the salts of peroxide of iron. 

Compiainants, however, contend that thèse German, Austrian and 
Hungarian patents do not anticipate the patent in suit, because no 
mention is made therein of a minerai acid in the original aqueous solu- 
tion of the aluminium sait in which the coating métal is dissolved; 
in other words, that none of them employs commercial aluminium sul- 
phate containing free acid. The compiainants' expert insists that this 
is the important différence between the patents referred to and the 
patent in suit. He says : 

"The whole intention of the patent in suit is to provide a strongly metallic 
bath that will glve a practicable coating. The baths heretofore Invented In- 
cluding this bath of Falk, were ail defective in this respect. They were not 
sufflciently charged with excess of métal in solution. The bath in Alexander's 
patent is made to contain moie métal In solution by the simultaneous use of 
hydrochlorie or sulphuric acid along with the chloride or sulphate of alum- 
inium at the time the regullne métal is dissolved In the bath. The patentée 
distinctly states that he does not employ chemically pure chloride of aluminium, 
but such as contains some free acid. When metallic zinc is soaked in a solu- 
tion of chemically pure sulphate or chloride of aluminium, a certain portion ot 
this metallic zinc Is dissolved and appears to go Into solution without Chemical 
change, just as sait dissolves in water. When, however, a small amount of 
sulphuric acid is added to the sulphate of aluminium solution, a much larger 
amount of zinc goes into solution. 'The increased amount which thus goes 
into solution is very much more than eau be accounted for by the ordinary 
Chemical action of the free sulphuric acid on the zinc plate.' This is a some- 
what obscure phenomenon, but it is not at ail unknown and has many counter- 
parts in other chemical reactions of familiar occurrence." 

But the reason given by the expert for the use of the chloride of 
aluminium, of some free acid, is not the reason given by the spécifica- 
tions of the patent in suit. In the third bath described in the spécifica- 
tions of the patent in suit (the one with which we are hère concerned), 
the patentée says: 

"In speaking of chloride of aluminium, I mean such chloride of aluminium 
as can be proeured in the market at a reasonable price. This chloride of 
aluminium is not chemically pure, always containing some free acid, and the 
regullne métal is added to the bath in order to combine (neutralize) this free 
acid. Chemically pure chlorides of aluminium are so expensive that their use 
in this process would be impracticable for that reason." 

The clearly expressed reason, therefore, for the présence of some 
free acid in the chloride of aluminium, is that, for practical use, com- 
mercial chloride of aluminium must be resorted to, containing some 
free acid, and this free acid is a thing to be gotten rid of or neu- 
tralized as stated in the spécifications. It is absurd, therefore, as 
pointed out by the defendant's expert, to insist upon the unavoidable 
présence of some free acid in commercial aluminium salts, a présence 
to be gotten rid of by a spécial meatis suggested in the spécification, 
as a substantial differentiation from the prior German Patents. No 



990 174 FEDERAL REPORTER. 

othér essentiâl or. important différence is pointed ont by complaînants' 
expert. Dr. Ghandler thus testifies : 

"l^e wltness Horne, in hls answer to Q. 16, lays great stress on thé prés- 
ence of free acld in the commercial cliloride of aluminium employed in the 
patent In suit. He regards It of the utmost importance, and points it out as 
constltutlng a most important différence and distinction between the patent 
in suit and the prlor patent of Fallc taken out In Germany in 1887, No. 47,457, 
which Is subfetantially identlcal with the Austrian patent of Falk. Thèse two 
patents of Falk dl^tlnctly speelfy the use Of basic salts, just as does the pat- 
ent in suit. They both employ chlorlde of aluminium as the raw material of 
the production of the baths. They both provide for saturatlng a bolling so- 
lution of chlorlde of aluminium with either metalllc zinc or metallic alumin- 
ium. The patent in suit calls for the use of commercial chlorlde of alumin- 
ium. The two ipatents of Falk, German and Austrian, call for tjie use of 
chlorlde of aluminium, the word 'commercial' beiug omltted. Mr. Horne's 
contention Is that this différence is of the utmost importance, that It diffler- 
entiates the patent In suit from the prior patents of Falk, notwithstandihg 
the fact that both patents are for the use of baths for depositing zinc elec- 
trically,- which contain basic salts of aluminium and zinc and he bases this 
alleged important distinction on the alleged fact that commercial chlorlde of 
aluminium contains a considérable, 1. e. au important amount of free acid, 
and that this f ree> acld plays a very Important part In the process of the pat- 
ent in suit, and further, that because Falk doesn't speelfy commercial chlor- 
lde of aluminium, that he must employ chemleally pure chlorlde of alumin- 
ium, which dOes nbt contain any free acid. There is absolutely no founda- 
tion for this distinction. There Is no reason why FWk should say and empha- 
slze commercial chlorlde of aluminium ; commercial Chemicals are what the 
manufacturer always purchases. After forty years of expérience in studying 
patents and commercial processes, I am prepared to state that when a patent 
calls for the use Of a chemical, it necessarily means the commercial article, 
unless for some spécial reason, which must be speeifled, the commercial arti- 
cle is not sultable for the purpose, and an article of some spécial, unusual 
quality, must be provlded, and it must be spéclfied in the patent ; otherwièe 
the patent wlU \yè vold, because an important item in the process had been 
snppressed, so' that persons skilled in the art would not be taught how to 
practlce thé pr'oéèss by the spécification. If, therefore, it is true that the 
commercial • cMoridé of aluminium contalned a substantial amount of free 
acid, then there must hâve been Just as much free acid employed in the baths 
of Falk as In the bdths of the patent In suit, as they are both made by dis- 
solving commercial chlorlde of aluminium, and the subséquent treatment with 
metallic zinc, or metallic aluminium, is identlcal In both. * » * 

"I would say further, if commercial chlorlde of aluminium Is employed In 
carrylng out the process of, this patent, which contains free acld, it will slm- 
ply be neutrallzed by the metallic aluminium and add slightly to the amount 
of aluminium chlorides In the liquid, or it Will be neutrallzed by zinc and add 
a small amount of chlorlde of zinc to the bath. After the freé acid is neu- 
trallzed and the bolling is continued as directed by the spécification, the real 
process of the patent begins. The aluminium or the zinc is converted by solu- 
tion into chlorlde, which becomes basic, and the chlorlde of aluminium or 
chlorlde of zinc already présent also becomes basic. Now this process, which 
is the characterlstic part of the process of the patent, would take place quick- 
er if there were no free acid In the original chlorlde of aluminium, and would 
take place just as effectively and completely as if there had been no free acid 
in the original chloride of aluminium. It absolutely makes no différence 
whatever to the character of the bath produced by the patent in suit, whether 
the chloride of aluminium contains free acid or not." 

Giving due weight to this scientific and expert testimony, we can- 
not avoid a conclusion that, by its prépondérance, it estabhshes a clear 
anticipation of the patent in suit. 

The decree of the court below is therefore afilirmed, on the ground 
of the invaHdity of the patent. 
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BALTIMORE & O. R. CO. v. McCUNB. 
(Circuit Court of Appeals, Thlrd Circuit. November 29, 1909.) 

No. 16. 

1. Courts (S 356*)— Exceptions to Kuling— Pennsyi.vania Practice, 

The provision of tlie Pennsylvanla Practice Act of April 22, 1905 (P. Ij. 
286), wtiicli imposes upon a court refuslng a motion for judgment non 
obstante veredieto, properly made thereunder, the duty of certifying the 
évidence and grantlng an exception to the party against whom the ruling 
Is made, under the conformity act (Rev. St. § 914 [U. S. Comp. St. 1901, 
p. 684]), is applicable to the fédéral courts in that state, and no separate 
request for such exception is necessary. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 937 ; Dec. Dig. | 
356.* 

Conformity of practice In common-law actions to that of state court, 
see note to O'Connell v. Reed, 56 C. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 O. C. A. 392.] 

2. Appeal and Erbob (§ 719*)— Assignments or Error— Necessity. 

A Circuit Court of Appeals may take notice of a plain palpable error 
appearing in the record, the correction of which is necessary to the ad- 
ministration of justice between the parties, even though it is not the sub- 
ject of an assignment of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2968- 
2982; Dec. Dig. § 719.*] 

3. Patents (§ 328*) — Infeingement— Locomotive Ash Pan. 

The McCune patent. No. 341,930, for a locomotive ash pan, Jield riot In- 
fringed on évidence showing that the ash pans in use by défendant lacked 
features essential to those of the patent to differentiate them from the 
prior art, and also that défendant had used substantially the same pan 
prier to the application for the patent. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by James B. McCune against the Baltimore & Ohio Railroad 
Company. Judgment for plaintiflf, and défendant brings error. Re- 
versed. 

Robert J. Fisher, for plaintiff in error. 
J. M. Martin, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an action on the case, brought in 
the court below against the Baltimore & Ohio Railroad Company, the 
plaintifï in error (hereinafter called the défendant), to recover dam- 
ages for the alleged inf ringement of letters patent No. 341,930, granted 
May 18th, 1886, to James B. McCune, défendant in error (hereinafter 
called the plaintifï), for a locomotive ash pan. The suit was begun 
February I2th, 1906. The American patent expired May 18th, 1903. 
Under the provisions of section 4931 of the Revised Statutes, as 
amended by the Act of March 3d, 1897 (29 Stat. 693, c. 391, § 6 [U. 
S. Comp. St. 1901, p. 3395]), relating to the limitation of actions, 

•For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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there was a perîod of only a little more than three years for which, 
in any event, recovery could be had. 

The issue was, whether or not the défendant had infringed the 
plaintiff's patent within this period, the validity of or title to the patent 
not being contested. 

At the close of the plaintiff's testimony in chief, a motion was made 
by the défendant for an involuntary nonsuit, upon the ground that 
the plaintiff had failed to prove infringement. This motion was re- 
fused by the court. 

At the close of ail the testimony, a motion was made on behalf of the 
défendant, for binding instructions to the jury to find a verdict for 
the défendant, which motion was also refused. The case was then 
submitted to the jury, after a charge by the court, and a verdict was 
rendered in favor of the plaintiff. A motion was then made by de- 
fendant for a new trial and also, under the act of Assembly of the 
State of Pennsylvania (P. L. 1905, 286), for a judgment non obstante 
veredicto. Thèse motions were also refused, and judgment entered on 
the verdict, whereupon the writ of error, which brings the case before 
us, was sùed out by the défendant. It bas been urged in the oral 
argument that, inasmuch as no exception was taken to the refusai of 
the court below to enter judgment non obstante veredicto, no assign- 
ment of error could be based thereon. We think, however, that under 
the conformity act, section 914 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 684), the act of Assembly of the state of Pennsylvania of 
1905 is appHcable hère. That act imposes upon the court refusing a 
motion for judgment non obstante veredicto, properly made under the 
act, the duty of certifying the évidence and granting an exception to 
the party against whom the décision is rendered. It is argued that no 
motion is necessary for the granting of such exception, the motion for 
judgment non obstante veredicto being made with the view of having, 
in the case of its refusai, the .évidence certified and an exception 
granted for the purpose of furnishing ground for the suing out a writ 
of error, the office of an exception being thus supplied by the law. 
But, however this may be, this court is at liberty to take notice of a 
plain, palpable error appearing in the record, the correction of which 
is necessary to the administration of justice between the parties, even 
though the same be not the subject of an assignment by the party ag- 
grieved. 

Without regard, however, to either of the foregoing propositions, 
we find that defendant's first request to the court to charge the jury 
was, "that under the pleadings and the évidence in this case, the ver- 
dict of the jury must be in favor of the défendant," and it is disclosed 
by the record that the trial judge "did then and there refuse and dé- 
cline to instruct the jury as therein requested ; to which ruling and dé- 
cision of the court, defendant's counsel did then and there except, 
and prayed that a bill of exceptions might be sealed for défendant, 
and at the instance of defendant's counsel, said bill of exceptions was 
sealed." AU of the évidence is therefore brought up by the record 
and is before this court, for the purpose of considering whether there 
was any évidence that would warrant the jury in finding a verdict in 
favor of the plaintiff. 
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The spécification of the plaintiff's patent thus speaks of his inven- 
tion: 

"My invention relates to locomotive and flre engine ash pans ; and consistn 
in the parts whieh wIU be herelnafter described, and pointed ont in the 
clalms. 

"The invention consista in a sectional movable bottom, the abutting sec- 
tional ends being covered by a stationary bridge to prevent the coal and ash^ 
es from falling through the joint. 

"The invention further consists in levers for operatlng the sliding sections." 

The drawings and spécifications of the patent illustrate and describe 
a locomotive ash pan, hung underneath the grate bars of the fire box, 
consisting of a rectangular box-like structure, with vertical sides and 
ends, and a flat bottom, divided transversely into two equal sections. 
Thèse two sections are closed ■ nd abut each other when in position foi 
receiving the ashes from the grate. On either side of thèse sectional 
bottoms, are flanges, adapted to slide in grooved guides fitted for their 
réception, by means of which the two sections of the bottom may be 
drawn longitudinally in opposite directions, parallel with the traeks 
on which the locomotive is standing, for the removal of the ashes 
When the sectional bottoms are closed and abut, they meet under an 
inverted V-shaped bridge, resting upon the upper surface of the 
grooved guide rails and secured to the fixed sides of the ash pan. 
This V-shaped arch extends entirely across the ash pan, immediately 
above the bottom thereof, and serves to prevent the ashes from fall- 
ing through the joint of the abutting bottom sections. This bridge 
serves two purposes : First, that of preventing coal and ashes fall- 
ing through the joint formed by the meeting ends of the bottom sec- 
tion; second, keeping thèse ends free from obstruction, so that they 
will not be prevented from closing tightly. The patentée thus speaks of 
this bridge in his testimony : 

"That Is a bridge, so the bottoms can pass underneath and they won't in- 
terfère from comlng together, and there is no ashes or nothing can get there 
to do any harm. Thèse bottoms bave got to pass underneath that bridge ; 
and when they are in there they can't get out of place and the ashes drop 
right over the top of this (bridge), so ît don't interfère with the bottoms 
drawing at ail and acts as aguard to keep the ashes from falling out when 
the locomotive is in tnotlon." 

In order to operate the sliding bottom sections, levers may be used, 
with appropriate connections to be operated from the cab of the loco- 
motive. The claims of thé patent are as follows : 

"1. An ash-pan having a sectional or two part bottom, sald bottoms havlng 
slde flanges, grooved side guide rails for the réception of said flanges, and lev- 
ers secured to the movable sections, whereby said sections may be opened and 
closed, substantially as described, and for the purposes set forth. 

"2. An ash-pan having flxed sides and ends, grooved guide rails along said 
sides, a fixed bridge secured, to the sides and located within the pan, movable 
flanged bottom sections, the flanges whereof beirig movable located in the 
grooved guide rails, and levers to open and close the movable sections, sub- 
stantially as described, and for the purposes set forth. 

"3. An ash-pan having flxed sides and ends and a movable sectional flanged 

bottom, side grooved guide rails for the réception of the flanged sides of the 

movable sections, an inverted V-shaped bridge centrally located within the 

ash pan to cover the abutting ends of the movable sections when closed, and 

174 F.— 63 
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a, lever prev4deçl wlth arms for Connecting saldmovable •secti.ons, substan- 
tiaiiy as dêscribed, and for thë purposes set forth." ■ ' '■' . 

Thèse daims, and the spécifications to which they refer, either ejc- 
prpssïyçf''t)y necessary implication réquire flanges on the side edges 
of the shding bottom sections, and the meeting or abutting of the ends 
of thèse sections under the inverted V-shaped bridge. There is no 
evidehce ôf'ïihy inventioh by the patentée prior to the date of his ap- 
pHçpit;i,ou fpr; .^is patent,.. ^nd that date is therefore, prima facie, the 
date of his invention, February 9th, 1886. 

Slidirig; bottoms to ash pans were oldiin the art at the date of the 
appHcation for the patent in suit. Thèse ash pans were, as pointed out 
ih the bi-ief of plaintiff in error, of two général types,^-fir3t, a flat, 
comparativdy shallow structure, providéd with either a single open- 
ing or a séries of openings in the bottom, closed by a slide or sHdes. 
In bottoms in which^ there is more than one opening, the pan has been 
providéd with a séries of bridges, riot for the purpose of covering the 
abtitting ends of a sectional bottom, :as in the device of i the patent in 
suit, but forcoveiting orfbridging the openings under whidi thé slides 
move when dumping the ashes, thé lower edges of the inverted V- 
shaped bridge serving to scrape the ashes ofï the slidès as they are 
moved. This form of ash pan is obviously adapted, ag is the ash pan 
of the patent ih suit, for use in locomotives in which there are only 
two pairs of driving wheels, and in which there is room between the 
aXles of the driving wheels; for the entire pan. The plaintiff in error 
cites ekamples of thèse ash pans in the patents to Speàr and Wight, 
Dodge, Bisséll, ahd Graham. In the other type of ash pan, to quote 
f rom def endant's brief : 

"There Is a seWes of connected' hoppers, the sldes and ends of which are 
Inclinéd toward' the bottom of 'the hopper. Each hopper has a separate sllding 
bottom. In some instances, thèse bottoms are oi>erated Indlvldually ; in oth- 
ers, together; but in ail, the ashes are disçharged by gravi ty vrhen the bot- 
tom slide is drawn back. Ih effect, this type Is twd or more ash pans, eaCh 
providéd wlth its own (sllding) bottom." 

This type of ash pan is adapted for locomotives in which, for lack 
of room, it is' necessary for the ash pan to straddie an axle. 

It is not neéessàry to examine or discuss in détail the. devices covered 
by the various patents cited by défendant, as existing in the prior art. 
Their citatio^ by the défendant, as spécial matter attacking the validity 
of plaintiff'ç patent,, ha ving been expiessly abandon^d, they are only. 
now referred to to interpret the claims of the patent; in suit, and re- 
strict them to the spécial device set forth in the drawings and spécifica- 
tions^ Thé' 'es^ehiial fèatures of this spécial device, viewed in the light 
of the prior art, are, then, (1) the flanges on the sides of the sectional 
bottoms engaging with the grooved side rails, (2) the abutting ends 
oî the bottom sections under the inverted V-shaped bridge, and (3) 
thç spécifie arrangement of levers for opéràting the sliding bottoms. 

TVVe confine ourselves, thçrefore, to the considération of what the 
record discloses, as to the use by the défendant, long prior to the date 
of the invention of the patent in suit, of the device now charged as 
an inf ringément of said patent. The testimohy as to this was correctiy 
admitted by the court below, over thç objection of the plaintiff, on the 
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ground that it was not the introduction of évidence as to prîor use af- 
fecting the validity of the patent, but évidence tending to show the 
rightful use by défendant of the alleged infringing device, on the 
ground that it had used it long prior to the application for the patent 
in suit. This fact being established, there is clearly no infringement, 
and that was the précise issue raised by the plea of "not guilty" in 
the court below. 

Referring, therefore, to the testimony in the record as to this al- 
leged infringing device, we find the following: Plaintiff's Exhibit 
No. 3 was introduced as a sketch to show the essential f eatures of de- 
fendant's alleged infringing device, and défendant relies upon the 
same to establish the fact that, prior to the patent in suit, substantially 
this device was in use by it. It is constructed in two compartments, 
with the Connecting inverted V-shaped arch for the purpose of strad- 
dling the axle of a pair of wheels. It is of the hopper type, as the 
inclining sides of the inverted V tend to carry the ashes to the bottom. 
The sliding bottoms obviously do not abut, wlien the two compart- 
ments are closed, and the testimony shows that thèse bottoms are made 
to slide by having their side edges engaged in a grooved guide at- 
tached to the lower edges of the sides of the ash pan. There are no 
flanges, as in the patent in suit, attached to the edges of thèse bottoms, 
for engagement in the grooves. SHding bottoms, as has been abund- 
antly shown, were old in the art. Thèse sliding bottoms are separately 
operated by an independent lever attached to each of them. It is 
conceded that this exhibit shows the ash pan in use by the défendant. 
We hâve also the uncontradicted testimony of one Mr. Harrington, a 
mechanical engineer, who was in the employ of the défendant from 
December, 1871, to December, 1879. He testifies to making a drawing 
some time in 1873 for use upon the locomotive received from the Dan- 
forth Locomotive Company, of an ash pan, in ail respects similar to 
that shown by Exhibit No. 2, introduced by plaintiff as an illustration 
of defendant's alleged infringing device. Looking at the drawing 
made by him at that time, he testified to ail the substantial détails 
shown thereby. He also testifies to the use by the défendant Com- 
pany of engines with ash pans, of a construction similar to plaintiff's 
Exhibit No. 2. 

The évidence of the use of ash pans by the défendant on its loco- 
motives, sirriilar in ail respects to plaintiff's exhibit of defendant's in- 
fringing device,. wa,s abundant and uncontradicted. 

We therefore conclude, first, that no infringement is shown, for the 
reason that the alleged infringing device of défendant differs in essen- 
tial particulars from the construction of the patent in suit. The de- 
fendant's device has twin hoppers, with inclined sides and ends lead- 
ing to an opening, and discharging by gravity. The device of the 
patent in suit is a single, flat pan, with vertical sides and ends, from 
which the ashes must be scraped by a depending curtain pièce. Each 
of the defendant's hoppers is independent of the other, and is provided 
with an intégral or one part bottom, whereas the device of the patent 
in suit is provided with a sectional or two parts bottom, the ends of 
which must abut, in order to form a closed bottom. Moreover, the 
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independent stiditig bottoms of the défendant do not and cannot abut 
under a bridge, or otherwise. The defendant's ash pan is not provided 
with a bridge over a joint between two abutting bottoms, as is the case 
in thé patent in suit. The function of the bridge in the alleged infring- 
ing device is entirely différent f rom that of the bridge in the device 
of the patent in suit. The function of the former is to connect the two 
independent hoppers over a locomotive axle. The function of the lat- 
ter is to protect the meeting ends of the sliding sectional bottoms and 
to prevent àshes from sifting through the joint formed by the meet- 
ing ends. Moreover, sliding bottoms, as we hâve said, were old in the 
art, and the only novelty in connection therewith, that can be claimed 
for the device of the patent in suit, is the flanges upon their sides, 
which engage with the grooves of the guide rails. The defendant's 
device has no such flanges, the edges of the sliding bottoms of the 
hopper restirtg on said grooves. , 

As in view of the prior art, the plaintiff's invention riiust be con- 
fîned to a corabination of the spécifie sectional abutting bottoms, with 
flanges on their longitudinal edges to engage the guide rails attached 
to the sides of the ash pan, and the inverted V-shaped bridge cover- 
ing the abutting ends of the sectional bottoms when the ash pan is 
closed, the defendant's device, possessing none of thèse essential élé- 
ments of the combination, does not infringe. 

Moreover^' as the uncontradicted évidence shows that the defend- 
ant's device was the device substantially in use by it prior to the date 
of the patent in suit, it is clear that, on ail the évidence, there should 
hâve been peremptory instructions for a verdict in fâvor of the de- 
fendant. 

The judgmentbelow is therefore reversed. 



GENERAL ELECTRIC CO. v. HILL-WRIGHT ELECTRIC CO. 
(Circuit Court of Appeals, Second Circuit. December 14,. 1909.) 
,.,,■, No. 91. ' 

1. Patents (§ 328*) — Patentability— Electbic Bulbs— VacuIim: Pbocess. 

lîoweU patent, No. 726,293, for an iuiproveiuent in a process of exhaust- 
Ing air from incandescent electric lanip bulbs, helé not invalid for lack of 
patentability. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg'' § 328.*] 

2. Patents (§ 328*) — ^Inïkingement— Electbic Btjlbs— Vacuum Process. 

Hovveil patent, No. 726,293, for process of exbausting air from incan- 
descent, electric light bulbs, held infriiiged. 

[Ed. Note.— rFor other cases, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 18*)— Simple Device. 

The fact that an invention is simple, and thaf at présent it seenis to 
hâve been obvious to the workers in the art, does not militate against its 
validlty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 18; Dec. Dig. S 
18.*] 

•For other cases see same toplc & § nùmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4. Pate?(Ts (§ 229*)^lNrEiNGEMENT— Transposition of Steps. 

In a suit for infrlngement of a patented process, défendant could not 
avold infrlngement by merely transposlng the steps of the process. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 366; Dec. Dig. 
§ 229.*] 

Noyés, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit by the General Electric Company against the Hill-Wright Elec- 
tric Company. From a decree of the Circuit Court of the United 
States for the Southern District of New York, dismissing complain- 
ant's bill for infringement of letters patent No. 736,293, dated April 
38, 1903, to John W. Howell complainant's assignor, for a new method 
of exhausting incandescent lamps (170 Fed. 189), complainant appeals. 
Reversed and remanded, witlt instructions. 

The patent was held valid on demurrer in General Electric Company 
V. Campbell (C. C.) 137 Fed. 600. 

Richard N. Dyer and John Robert Taylor, for appellant. 
A. Parker-Smith, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The inventer states at the outset that his 
method is an improvement upon the well-known chemical processes of 
exhausting the bulb. Thèse processes require the expenditure of con- 
sidérable time in order to secure the desired perfection in the vacuum 
necessary to préserve the filament for any extended period. They in- 
troduced in the tube of the vacuum inclosure a chemical which will 
readily combine when heated with the remnant of gases which are 
released during the final incandescence of the filament. 

In the ordinary way of using thèse processes the selected chemical 
is placed in the tubulature of the lamp and after the desired vacuum 
is obtained the tubulature is sealed below the chemical. The filament 
is then brought to intensive incandescence and the chemical heated to 
drive vapors in the bulb which by combination perfect the vacuum. 
The tube is then sealed above the chemical, the superfluous portion of 
the tube is removed and the lamp is ready for use. The spécification 
asserts that this process was objectionable for the reason, among oth- 
ers, that the application of beat to the tube in the first sealing is apt 
to volatilize too much of the chemical, tending to discolor the bulb of 
the lamp. Again, it is impossible to seize the definite moment of best 
exhaustion with the old method of producing the first sealing ofï of 
the lamp. There was also more or less loss from collapse of the tubes, 
permitting air to enter the bulb. Thèse objections the patentée remé- 
dies by his method which consists in employing a very thick and sub- 
stantial rubber tubing which is slipped over the pipe leading to the 
pump and into the end of which the lamp tubulature is inserted after 
the chemical has been placed therein. This connection is closed at the 
right moment by a pinch-cock, thus maintaining the vacuum unim- 

•For otber cases see same toplc & % ntjmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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paired for a period long enough to effect the final exhaustion of the 
lamp by chemical means, After, the connection to the pump is closed 
the lamp filament is brought to incandescence and a f ter an almost com- 
plète vacuum is secured the tube is sealed off and the lamp is com- 
pleted in the usual way. 

"Tlje essence of the Invention therefore consista in closing ttie connection 
between the lanips and the pump without the use of beat, so that an excess 
of the chemical used to perfect the vacuum Is not volatilized." 

The claims involved are as f ollows : 

"1. The process of exhausting incandescent lamp bulbs to form a high vacu- 
um herein set out, which conslsts in Connecting the tubulature containing a 
sultable chemical to the pumps, exhausting to the desired degree, then closing 
the pump connection below the chemical without the use of beat, then bring- 
Ing the filament to Incandescence and causing the chemical to react on the 
remuant gases, and then sealing the lamp between the chemical and the bulb. 

"2. ïhe method of exhausting lamp-bulbs to form a high vacuum, which 
consista in inserting a chemical exhausting agent in an extended open-ended 
tube leading from the bulb, exhausting the bulb through said tube to the de- 
sired degree by treatment on the pumps, closing the pump connection below 
the chemical without heating the tube, bringing the filament to incandescence, 
then heating the chemical to volatilize a small portion thereof and a^mpleting 
the exhaustion by its reaction on the remuant gases, and flnally sealing the 
lamp between the chemical and bulb, as set forth." 

The défenses relied on are lack of patentability and non-infringe- 
ment. 

Notwithstanding the formidable and, at times, well-nigh incompré- 
hensible nomenclature of the electric lighting art, the invention is, in 
fact, an exceedingly simple one. It is not a fundamental invention, 
it did not revolutionize the art, but, by the substitution of an ordinary 
pinch-cock for heat in cloSing the connection between the lamp and 
the pump, it has accomplished a most useful and bénéficiai resuit with 
a corresponding economy of time, labor and material. 

The patent purports to be, and is, an improvement upon the inven- 
tion of Arturo Malignani for a process of evacuating incandescent 
lamps. This patent is sufficiently described in Malignani v. Germania 
Co. (C. C.) 169 Fed. 399, and need not be discussed hère further than 
to say that the process of the patent in suit is Malignani's process with 
the substitution of the pinch-cock for the soldering of the lower end 
of the tube by heat. 

The fact that the invention is simple and that at the présent time 
ît seems as if it might hâve been obvions to the workers in this art, 
does not militate against its validity. Many of the most useful inven- 
tions dépend upon equally simple changes. 

The important question is — what does the invention do? 

Tested by results we think it quite clear that the patent discloses 
patentable novelty. The testimony shows that the Howell process 
saves; time, material and the use of skilled labor. It makes better and 
cheaper lamps and more of them, avoids discoloration of the bulbs and 
permits an instantaneous and controllable closure. Thèse are some, 
but not ail, of the practical results obtained by using the patented 
method and we find nothing in the record which anticipâtes or Hmits 
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the claims. Thé défendant ofîered no oral testimony but introduced 
several patents and publications. An extract from a paper by Herman 
Sprengal on "Researches on the Vacuum" being the one upon which 
principal reliance is placed- The description and drawings, so far as 
we are able to understand them, show a complicated and awkward ap- 
paratus absolutely incapable of use in the art now under discussion. 
It avails nothing to prove that rubber tubes, pinch-cocks and exhaust 
pumps were old, unless it be shown that théy were combined to pro- 
duce the resuit of the Howell patent. We think nothing in the record 
shows that they were. 

The Circuit Court dismissed the bill on the ground of non-infringe- 
ment, holding that the process calls for a fixed séries of steps and that 
the défendant does not follow the précise séquence as stated in the 
claims. 

The tourt finds that the third step in the process is "closing the 
pump connection at a point between the chemical and the pump" and 
the fourth step is "incandescing the filament." The conclusion is 
therefore reached that the défendant does not use the process because 
it brings thè filarrient to incandescence before closing the pump. 

We are constrained to think that this is too strict an interprétation 
of the claims. If it appeared that the process was in the least dépend- 
ent upon the closing of the pump prior to incandescing there would 
be more force in the contention, but it does not so appear. In order 
to describe intelligently the method practiced by him it was necessary 
for the patentée to state the varions steps taken. When he reached 
the two steps in question he was compelled to mention one before the 
other although he might bave reversed the order with equal propriety. 
In other words closing before incandescing is not of the essence of the 
invention. 

Suppose th^t in a chemical patent the inventer, after describing the 
compound to be filtered should claim a process, the third and fourth 
steps being to place the compound on the filter bed and insert the bed 
in the filter. Could a user of the process escape thè charge of infring- 
ment by showing that he inserted the bed in the filter and then placed 
the compound upon it? We think not. Very few patents could sur- 
vive so illiberal a construction as is contended for by the défendant. 
A similar question arose in the Malignani Case supra, and we agrée 
with Judge Cross in saying: 

"The défendant does not avold Infringement by merely transposlng tbe steps 
of the proœss. Transposition of the various steps is, under such clrcum- 
stances, mère évasion." 

In Hammerschlag v. Bancroft (C. C.) 33 Fed. 585, Judge Gresham 
says : 

"The défendant may not observe the same order in the various steps of the 
process that we find deseribed in the reissued patent, but it does not follow 
that the proeesses are différent because the various steps do not succeed each 
other in precisely the same order." 

Assuming, therefore, that the défendant makes the asserted trans- 
position, a proposition which is by no means clear on the proof, we 
are satisfied that inf ringment is not thus avoided. 
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Thé decree îs reversée with costs and the cause is remanded to the 
Circuit ; Court with instructions to enter the usual decree for the com- 
plainant. 

NOYES, Circuit Judge (dissenting). In the Malignani invention as 
much air as possible was withdrav^^n from the lamp by an air pump 
attached to a glass tube projecting from the lamp. Then the connec- 
tion with the air pump was shut ofï by "soldering up" the end of the 
glass tube. The process of volatilizing a chemical in the lamp then 
followed, resulting, through a combination of gases and conséquent 
précipitation, in a nearly perfect vacuum. 

The sealing of the end of the glass tube was for the purpose of 
shutting ofï the connection with the air pump. There is nothing what- 
ever in the Malignani patent to indicate that the inventor had any 
other end in view than to prevent the return of the air to the lamp. 
The soldering, of course, required beat, but beat was a mère inci- 
dent. , If sealing the tube without the use of beat had been possible, it 
is obvious that it would hâve answered every purpose. 

The beat used to solder the end of the tube sometimes prema- 
turely volatilized the chemical, so that the problem before the users of 
the Malignani process was to shut ofï the connection with the air 
pump without the use of beat. Manifestly any sealing of the glass 
tube required the use of beat. So it was évident that the closure 
should be made at some other point in the connection. The présent 
patentée — according to bis spécifications — made it by the use of a 
pinch-cock uponthe rubber connection. This prevented the àir from 
returning tO the lamp just as the "soldering up" process did, and, of 
course, did not require the use of beat. 

But it was old in the art to use pinch-cocks in connection' with air 
pumps, and the use of this old device by the patentée accomplished no 
new results. The air drawn from the receptacle^the lamp — by the 
air pump was prevented from returning, just as pinch-cocks prevented 
the air from returning to other réceptacles, including lamps, since their 
use begian. The majority of the court say that : 

"By' the substitution of an ordlnary pinch-cook for beat In closlng the con- 
nection between the lampancl the pump it (the alleged Invention) bas accom- 
plished a most useful and bénéficiai resuit with a eorresponding economy of 
tlme, labor and material." 

I do not question this statement. I merely say that, however many 
incidental advantages may bave followed the use of the old device, the 
resuit which it accomplished — the shutting ofif of the air— was old. 
And. I hâve never supposed that it involved invention to use old means 
to accomplish old results, even though those particular means in a par- 
ticular case might possess incidental advantages over other means. 

In view of the prior art, it seems to me that any person skilled in it 
should bave been able to remedy the diflSculties arising from the use 
of beat in shutting ofï the connection between the lamp and the air 
pump by employing the well-known pinch-cock for that purpose. And 
the fact that the use of the pinch-cock produced économies in time, 
labor, and material did not turn mechanical skill into invention. 
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Thus far the process of the patent has been treated as fequiring the 
use of a pinch-cock to close the connection between the lamp and the 
air pump. The claims are, hovvever, broader than the spécifications 
and drawings, and it is contended that they cover a process wherein 
the connection is closed by any apparatus which does not necessitate 
the use of beat. Closure without beat is said to be the process of the 
présent patent ; closure with beat, the Magiinani process. 

But closure was the essential tbing of the Magiinani process. Heat 
was a mère incident. This incident proved troublesome. What was 
to be donc? As already indicated, I think that mechanical skill should 
bave been quite sufficient to answer this inquiry by pointing eut that 
the difficulties arising from a closure with heat should be remedied by 
a closure without heat — there being appliances old in the art suitable 
for making it. 

Treating the patent as broad in scope or narrow in scope, it is, in 
my opinion, void for want of invention. It must be borne in mind that 
this is not a case where spécial considération must be given to a simple 
expédient because it accomplishes a resuit long sought for, but never 
aftained. There is nothing in the record to indicate that any one other 
than the owner of the Magiinani process sought to remedy its defi- 
ciencies, and this patent was applied for soon after the Magiinani 
patent was granted. 

In my opinion, the decree of the Circuit Court should be affirmed, 
with costs. 



BECKWITII V. MALLEABLE IRON RANGE CO. 

(Circuit Court, E. D. Wlsconsin. January 21, 1910.) 

Patents (§ 165*)— Constructios of Claims— IJbference to Spécification. 
While tlie courts leau toward readiiig into the claims of a patent sucli 
limitations as wlll save tlie real invention as tlisclosed by the gr)eciflcation 
and the prior art, where daims eniploy broad and nebiilous terms for the 
apparent purpose of enabling the patentée to monopollze an important 
industry, the claims will not be narrowed beyond the boundaries clearly 
warranted by the siieclfication. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 165.*] 

Patents (§ 105*)— Construction of Claims— "Convex" Surface. 

The Word "convex," used In the claims of a patent as applied to a sur- 
face, is to be given its generally accepted meaning, as indicating a surface 
of a more or less spherical form rather than cylindrical. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 165.*] 

Patents (§ 35*)— Evidence of Invention— Commercial Success. 

The great commercial success of a patented device may turn the scale on 
the question of Invention in a doubtful case. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. § 39; Dec. Dig 
§ 35.* 

Utllity, extent of use and commercial success as évidence of invention, 
see note to Doig v. Jlorgan Mach. Co., 59 C. C. A. 620.] 



♦For other cases see same topic & | nu.mbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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1 Patents (S 62*)-?!uiT FOE Iki-ringement— Defenses-Burden of l'Hoo^r 
fr, urLo'^llf"^ Infrlngement of a patent, the burden rests on a défendant 
doubt défenses o£ anticipation or prior use beyond a reasonable 

. i??; Note.— For other cases, see Patents, Cent Dlg. § 78; Dec. Dis 
* M-J 

5. Patents (§ 34*)— Anticipation— Pktor Patents. 

Where It Is sought to show the state of the art by prlor patents, notlilng 
can be used except what Is dlsclosed on the face of such patents whtch 
cannot be reconstructed In the Ught of the Invention in suit and so used 
as a part of the prior art 

[Ed. Note. — For oCher cases, see Patents, Dec. Dig. § 34.*] 

6. Patents (§ 65*) — Anticipation — Accidental Featubes of Pbioe Struc- 

tures. 

ïhe accidental occurrence of an élément or feature of a patented com- 
blnation in prior structures, where Its character and function as sub- 
sequently used were not recognlzed, does uot eonstitute an anticipation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 80; Dec. Dlg. { 
«5.*] 

7. Patents (§ 167*)— Construction— Anticipation. 

The mère casual référence In the spécification of a patent to a glven 
feature wiU not malie It a part of the Invention, unless it Is relled upon 
in descrlblng the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. 5 243 ; Dec. Dig. { 
167.*] 

8. Patents (| 61*)— Anticipation— Evidence— Action of Patent Office. 

The fact that two applications for patents were pending In the Patent 
Office and before the same examiner at the same time, and no Interférence 
was declared, is évidence that they were not for the same Invention, and 
that one patent does not antlciimte the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. { 77; Dec. Dig. S 
61.*] 

9. Patents (§ 328*)— Vaiiditt and Infringement— Resebvoir fob Stovbs. 

The Beclcwlth patent. No. 787,42.5, for a réservoir for stoves and ranges, 
Claim 11, is not vold for Indefiniteness, nor for anticipation, but discloses 
patentable Invention ; the combination shown belug one of great utillty and 
success. • Also, held Infrlnged. 

[Ed. Note. — ï'or other cases, see Patents, Dec. Dlg. | 328.*] 

In Ëquity. Suit by Arthur K. Beckwith against the Malléable Iron 
^ange Company. Decree for complainant. 

Thls is a bill in equity charglng Infringement of letters patent of the United 
States numbered 787,425, issued to complainant April 18, 1905, the applica- 
tion for which was made on the llth day of September, 1003. Prayer for an 
injunctlon and accounting. 

The answer dénies that complainant was the flrst inventer and dlscoverer 
of the Improvements descrlbed «nd claimed in complainant's patent; allèges 
that the sald alleged Invention in ail material points thereof had been antlc- 
Ipated by a large number of patents, références to whlch are set out. The 
answer also sets up prior use of the supposed invention In this country for 
more than two years prior to the complainant's application, and a llst of such 
prlor users Is set out. For further answer the défendant allèges that said 
patent discloses no patentable Invention ; that its several tlaims are Inexact, 
Incomplète, Illégal, and void. 

The oniy claim of complainant's patent involved In thls litigatlon is claim 
No. 11, which reads as follows: 

"In a stove or range the combination of the convex and rigld back-plate; 
the sheet métal réservoir; and meaus for clamping said réservoir against the 
convex surface of said plate for the purpose specified." 

•For other case» see same topic & i nvmeer In Dec. ft Am. Dlgs. 1907 to date, & Rep'p Indexe» 
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ïn the specifloat ion the inventor desoribed the invention as follows: 

"Tlie objects of tliis invention are: First, to iirovide an improved réservoir 
by wlilcli water may be quiclily heated; second, to provide au improved rés- 
ervoir for stoves or ranges by whlch a maximum amount of waste beat may 
be utilized; third, to provide an Improved réservoir for stoves or ranges in 
wbich tbe beatlng of the water Is under coiitrol. Fnrther objects, and objects 
relating to structural détail, will definitely appear trom tbe detailed des^crip- 
tion followlng. I accouiplisb tbe objects of niy invention by tbe devices and 
means described in tbe foUowing spécifications. 

"Tbe inventlou is cleurly defiiied and poiuted eut in the daims. ïhe struc- 
ture embodying the features of niy Invention is clearly illustrated by tlie ac- 
companylng drawings forming a part of this spécification. * » « j pi-o- 
vlde a bacli-plate, a, vvliich is convex on its onter face, or curved outwardly. 
(See Fig. 1 and 2.) Tbe back-plate, a, is cast or fornied of rigid material. 
The réservoir, B, Is formed of sbeet métal, prefernbly copper, and its inner 
slde, b, Is clami>ed against the couvéx face of the back plate, a, by the sup- 
portlng straps, B'. Tbe clamping of the slde of tbe réservoir against tbe con- 
vex plate, a, holds tbe side of the réservoir in close contact therevfith over its 
entire surface, and places the same uuder tension, so that tbe tendency to 
buekle, or the possibillty of its buckllng, and thereby forming air-chambers 
between tbe side of the réservoir and the plate, is overcome. The inner end 
of the supportlng straps, B', of the réservoir, are bent outwardly and perfor- 
ated to receive the boit, E, wbich are arranged through the back-plate, a. 
The straps are of such length that tension ean be applied thereto by the bolts. 
The réservoir, B, is surrounded by casting, C, forming an air-chamber, C", 
betWeen It and the side walls of the réservoir. The casting, G, Is embraced 
by the frame-like N plate, C, supported on the plate, a, outwardly projectlng 
flanges, I, on the back-i^late, a, engage tbe eud plate, C The inner edges of 
the métal casting, C, are turned Inwardly to form flanges, c'. Thèse flanges, 
c', are engaged by the lug, b', on tbe straps, B', so that the parts are securely 
supported, ♦ • * The structure is economieal to produce In Its parts, and 
the parts are readily assembled, and the réservoir ean be readily attached. 
I illustrate and deseribe my Invention In détail in the form preferred by me 
on aecount of tbe economy of production. I am aware, however, that it Is 
capable of very great structural variation without departing from my inven- 
tion. While the particular form of damper I bave illustrated is of advantage 
in that the beat dellvered Is very perfectly controlled, other forms ean be used 
and désirable results be secured, or désirable results ean be had by omitting 
the damper entirely. Other variations will readily appear to those skilled in 
the art to wbich my Invention relates." 

The record in this case is very voluminous. Some 10 or 1.5 ranges were In- 
troduced in évidence with numerous other exblblts. Experiments of varions 
klnds were made by the several expert witnesses to verify their théories. Ex- 
périmental gas-burnlng ranges were con/;tructed for the purpose of testing the 
heating qualities of several réservoirs. The prior art was thorougbly scoured 
to flnd anticipation and prior use. It would be impraeticable to enumerate 
the many issues of fact and law appearing in this record. 

Harry C. Howard (Fred L. Chappell, of counsel), for complainant. 
A. L. Morsell, for défendant. 

QUARLES, District Judge (after stating the facts as above). The 
défendant insists that daim 11 of the Beckwith patent is void : 

"Because the claim Is not complète or clear, but is funotional. indefinite, and 
uncertain, and does not cover tbe construction now contended for as novel, 
namely, a spberically convex contact plate convex in more tban oiie direction, 
either by the language, or by référence to the drawing and .spécifications." 

In another part of the brief, counsel say the "bone of contention 
in this case" is whether the élément of the convex rigid back-plate 
should be given its ordinary and usual interprétation — ^that is, a con- 
tact plate of a convex form in a broad sensé — and, when so interpreted. 
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whether this élément is met by the prior art, or whether the said élé- 
ment shotîld be construed, as contended for by complainant, to cover 
a back-plate of spherically convex form, or a back-plate convex in 
more than one direction; and, if so construed and limited, whether it 
is met by the prier art. 

The situation hère is one which frequently occurs in patent cases. 
The principles of law applicable are simple and undisputed. The sole 
difficulty arises in applying such principles to a concrète structure. 

r agrée entirely with the gênerai proposition of law laid down by the 
défendant that the claim is the measure of invention; that, while the 
spécification may be referred to for the purpose of explaining any am- 
biguity in the claim, it cannot be employed for the purpose of expand- 
ing or changing the claim; that courts lean toward reading into the 
claims oî a patent such limitations as will save the real invention as 
disclosed by the spécification and the prior state of the art. But when 
the claims, are drâwn in broad, nebulous ternis, for the apparent pur- 
pose of enabling the patentée to monopolize an important industry, 
the court should be slow in attempting to sustain their validity by 
narrowing them beyond the boundaries which are clearly warranted 
by the spécification. , Thèse are the familiar precepts laid down in 
Cimiotti Unhairing Co. V. Am. Fur Co., 198 U. S. 410, 25 Sup. Ct. 
697, 49 L. Ed. 1100 ; National Enameling Co. v. New England Enam- 
eling Co., 151 Fed. 19, 80 C. C A. 485 ; Canda Bros. v. Mich. Malléable 
Iron Co., 124 Fed. 486, 61 C. C. A. :i?4. 

The contention of the défendant is that thèse fundamental princi- 
ples, when applied to claim 11 of the patent in suit, rendered such 
claim void because the inventer broadly claimed a convex rigid back- 
plate, without indicating whether such convexity was spherical, and 
that such defect was not cured by a référence to the spécifications and 
drawings. Mr. Wilkinson, the defendant's expert. Prof. Cooley, the 
expert for the complainant, and Arthur Beckwith testify that the com- 
plainant's drawings show spherical convexity, and, until the argument 
on the final hearing, no testimony was offered or question raised as to 
that conclusion. It would seem to be rather late to predicate such an 
issue upon the statement of counsel. Undoubtedly the court might 
disregard the opinions of expert witnesses and reach a conclusion of 
its own. In such case my judgment is that the spécification which de- 
scribes the back-plate as "convex on its outer face or curved out- 
wardly," together with Fig. 1 and Fig. 2, disclose convexity in more 
than one direction. 

The vital questions raised on this branch of the case may be thus 
summarized : 

First, is the expression "convex rieid back-plate," as it appears in 
each of the claims of complainant, sufficiently definite to cover and de- 
scribe the structure embodied in the complainant's device? 

And, second, if not sufficient, then is the defect cured by the référ- 
ence to the drawings and spécifications by the term "for the purpose 
specified"? 

I am of opinion that both of thèse questions should be answered in 
the affirniative. In construing this claim we should seek to arrive at 
the ordinary .and popular sensé of the language employed. 
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Webster's International Dictionary defines "convex" as follows: 
"Rising or swelling Into a spherical or rounded form ; regularly protuber. 
ant or bulging ; said of a spherical surface or curved line when viewed from 
wlthout In opposition to concave. Drops of water naturàlly form themselves 
into figures wlth a convex surface," etc. 

The Century Dictionary define.-; the word as follows : 
"Convex 1. Cnrved as a line or surface, in the manner of a clrcle or sphère 
when viewed from some point wlthout it; curved away from the point of 
View ; hence, bounded by such a line or surface ; as a convex mirror. Spe- 
ciflcally 2. In zool. and anat., elevated and regularly rounded ; forming a seg- 
ment of a sphère, or nearly so." 

In the Standard Dictionary the term "convex" is defined as follows : 

"Convex. Curving like the segment of a globe or of the surface of a clrcle, 
so as to form a rounded élévation; bulging out; rounded ofC." 

Turning to Worcester's Unabridged Dictionary, I find the term 
"convex" defined as follows : 

"Rising or swelllng externally into a spherical form ; protubérant out- 
wards." 

"Convex" as a noun is defined to be : 
"A convex or spherical body." 

And "convexity": 

"The State of being convex ; spheroidal protubérance." 

Thèse définitions from standard dictionaries clearly establish the or- 
dinary sensé and popular meaning of the term "convex" as employed 
by Beckwith. Certain scientific treatises are cited by défendant where 
technical définitions are given ; but we do not resort to such authori- 
ties to arrive at the common understanding or popular meaning of 
words in common use. 

Therefore it appears that Beckwith both accurately and adequately 
described in each of his claims this élément of the combination. 

There undoubtedly may be différent degrees of convexity. There 
may be a protubérance which is convex in one direction only. If such 
peculiar form of convexity needs to be specifically described, a suitable 
adjective would be made use of to differentiate the structure from the 
popular conception of a convex surface, such as the crystal of a watch. 
To illustrate: It is strenuously contended that Beckwith should hâve 
claimed spherical convexity. It is obvious that such term would nar- 
row the claim and impose a limitation thereon. It would leave him 
open to the technical objection that "spherical convexity," as defined 
in the Century Dictionary, means "bounded by or having the surface 
of a sphère." 

As Beckwith's back-plate did not disclose the segment of a true 
sphère, the limitation might prove disastrous. 

We are therefore of the opinion that the term "convex," as used in 
the Beckwith claims, was accurate and sufficient to suggest to the com- 
mon mind the true shape of his back-plate. 

But if we are wrong iij this conclusion, the second, proposition above 
suggested remains, whether the référence to ^he spécifications and 
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drawing^ fs legitimate by way of explanation. Thîs îs not an attempt 
to read-something into the daim which is not there, but rather to de- 
fine and exemplify something that is there. Beckwith bas insisted 
upon the convexity of the protubérance of the back-plate in every one 
of thèse claims. If such terms were indefinite or vague as to the kind 
of convexity that he had in mind, it seems to me, under ail the authori- 
ties, that the spécification, being distinctly referred to, would in this 
case perform a normal function by showing convexity in more than 
one direction. 

Défendant cites and presses upon our attention the case of Wilkin 
V. Covel (C. C.) 46 Fed. 935. No case could better illustrate the dis- 
tinction' that we are trying to draw. The invention in that case was 
for an iijiproved machine for stretching saws. Judge Gresham held 
that ail the éléments were old, and that the combination evinced only 
mechanical skill. Complainant's counsel contended that the language 
of the spécification, read in connection with the drawings, showed that 
the claim was allowed for convex or crowned rolls which were unlike 
anything found in the prior art. The court say : 

"It will be observed that nelther the spécifications nor the claim deseribe or 
speak of rolls with convex or crowned surfaces. The spécifications do not 
say that the invention conslsts of the use of convex rolls or rolls of any spé- 
cifie construction. Such rolls are not mentioned as part of the iiiveutiou. The 
drawings do show rolls with convex surfaces, but that of Itself is not suffi- 
cient to justlf y the court in limiting the claim In order tb save the patent. In 
describlng his Invention, the complainant did not malie convex rolls a dis- 
tiuctlve feature of It, and he polnted out no advantage to be derived from the 
use of ' that partlcular form of rolls." 

The court therefore concluded that complainant had failed to com- 
ply with section 4888, Rev. St. (U. S. Comp. St. 1901, p. 3383).; Now, 
suppoaing the inventor Jiad distinctly made the convexity of the rolls 
an important élément in the claim and had assigned an important func- 
tion thereto, but had not designated the degree oï convexity that he 
had in mind; would not the reasoning of the court lead to the con- 
clusion that, if it was désirable or necessary to make the claim more 
spécifie as to the degree pf convexity, référence might properly be 
made tp the spécifications or drawings ? 

In no. wày, perhaps, could the doctrine which I gather from the au- 
thorities. be better illustrated Ûian by cpmparing the patent in suit with 
the second patent of Keep, 765,140. Keep bas six claims, in neither 
of which does he claim any convex back-plate, and muçh less does he 
claim any function therçf or. In his spécifications,, however, he says : 

"A- shows a convex portion of the end of tl^e range which forms the outer 
walls of one ôf the flues." 

This is a mère incidental récital of the fact that the. back-plate, fol- 
lowing the contour of the descending flue, is convex. . He makes no 
référence in the claims to the spécification. Now if wé were, under 
such circumstances, to read into one of thèse claims the élément of a 
convex rigid back-plate, we should be reading the spécification into 
the claim as a new élément contrary to the doctrine of the authorities 
cited ; and to assign to such convex portion of the back-plate the func- 
tion and purpose of "ftie Beckwith back-plate would be to ihterpolate 
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into the claim an élément that the inventer never dreamed of. On the 
other hand, Beckwith consistently insists upon convexity o£ the plate 
in every claim and defines its reason and function. The rule prevent- 
ing Keep f rom now reading convexity into his claim would not hinder 
Beckwith from showihg by drawings more clearly the particular con- 
vexity relied upon in his claim. 

In either case, therefore, the objection of défendant must be over- 
ruled. 

The next proposition advanced by the défense is that claim 11 of the 
patent in suit discloses no invention. In support thereof counsel ar- 
gues that the two éléments, namely, the sheet métal réservoir and 
means for clamping said réservoir against the convex surface of said 
plate were old and well known and appear in a large number of prior 
patents. Therefore, if there is any novelty in the Beckwith claim, it 
must réside in the inclusion in the combination of the convex rigid 
plate. He then proceeds to show that convex back-plates hâve been 
shown in various other structures in the prior art, and therefore he 
reasons that the only novelty lies in the degree of the convexity of the 
protubérance in the back-plate. This line of reasoning is specious but 
unsound. It leaves out of view the basic f act that the invention is for 
a combination of three éléments. Whether thèse éléments were old 
or new is immaterial. Niles Tool Works v. Betts Ce. (C. C.) 27 Fed. 
301. The invention lies in the combination, and not in the éléments. 
Thèse several éléments are brought into combination to coact in such 
manner as to produce a new resuit, or a better resuit, than had been 
before achieved. This distinction is so clearly pointed out by the Su- 
prême Court in EHzabeth v. Pavement Co., 97 U. S. 136, 144, 24 L,. 
Ed. 1000, that further discussion of the point becomes unnecessary. 

The history of the prior art teaches that for many years there had 
been a growing demand for a right-hand réservoir, that is, one located 
away from the fire box, and so adjusted as not to interfère with the 
heating of the oven, and so attachée! to the range that the water in the 
réservoir would beat quickly. Naturally stovemakers were anxious 
to meet this demand. The old form of cast-iron réservoirs was dis- 
car ded, and sheet métal substituted there for. The main difficulty in 
the employment of the sheet métal was its tendency^to warp or buckle 
under the influence of the beat, and leave an air space between the 
réservoir and the range which seriously interfered with the transmis- 
sion of beat to the water. The early back-plates were flat. Expérience 
showed that they warped out of shape during the process of anneal- 
ing. Bumps and hollows appeared which created numerous air pock- 
ets. This necessitated the use of the bulging bar to correct thèse im- 
perfections. To meet complaints that water did not beat quickly, ex- 
periments were tried by leaving out the back-plate entirely and allow- 
ing the products of combustion to come into direct contact with the 
sides of the réservoir. This produced rapid and intense beat, but was 
found destructive to the sheet métal. To remedy this difficulty a baf- 
fle-plate was attached to the réservoir. Later rigid back-plates were 
again introduced. In most of thèse ranges the weight of the water in 
the réservoir was relied upon to secure close contact with the range, 
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but after ail, such efforts thç right-hand réservoir reniained unsatis- 
. faptory for one reason or another. ; 

Among other experimenters was the défendant company. About the 
time the complainant's range came on the market, défendant was en- 
gaged in conducting certain experiments on shëet-metal réservoirs at 
the hardware store of one Rassman at Beaver Dam, ; Wis. While thèse 
experiments were going on, Rassman, who was also the sales agent of 
the Beckwith range at Beaver Dam, had occasion to visit Dowagiac, 
Mich.,!an4there saw one of the Beckwith ranges built under the patent 
in suit, Rassman came back and told, défendant that Beckwith had 
solved the problem of the right-hand réservoir, Thereupon one of the 
new Beckwith ranges was obtained, and at the store oi Rassman de- 
fendant's oificers and experts made. a thorough examination of the 
same, and extended to Beckwith the compliment of adopting and ap- 
propriating ail the éléments of his device. Thereupçn the défendant 
in its catalogue, gave prominence tQ, the convex rigid back-plate as a 
new and prominent feature. The clamping apparatus adopted by the 
défendant differed in form, but was clearly a mechanical: équivalent of 
the Beckwith clamping means. In the défendantes structure intro- 
duced in e'vjidençe .convexity of the back-plate is five-eighths instead of 
three-eightsof an inch,as shown by the Beckwith structure. 

I am persuaded that the combination of the patent involves inventive 
thought. The: (device is so simple, and other experimenters had corne 
so near reaching the same consummation, that àt is perhaps natural 
to conclude after the fact that nothing but mechanicai: skill was neces- 
sary to reach the success obtained by the inventotl. 

In Webster Loom. Co. v, Higgins, 105 U. S. 580, 591, 26 L. .Ed. 
1177, the attention of the Suprême Court was directed to astate of 
facts quite similar to thosehere présent. The court say: 

"Thls argument would be sound if the eoinlilnation claimed by Webster 
was an obvions one for attaluing the advantages proposed; one which would 
oecur to any mechanic skilled in the art. But it is plain from the évidence, 
and from the very fact that it was not sooner adopted and used, that it did 
not, for years, oecur In this light to even the most sliiHful persons. It may 
hâve been under their very eyes, they may almost be said to hâve stumbled 
over it; bijt they certalnly failed to see It,, to estimate its value, and to brlngr 
It into notice. Who was the first to see It, . to understand Its value, to give it 
shape and form, to*bring it into notice and urge its adoption, is a question to 
which we shall shortly give our attention. At this point we are constralned 
to sây that we cannot yleld ouf assent to the argument that the combination 
of the différent parts or éléments for attaining the object in view was so ob- 
vious as to merlt no title to invention. Now that it bas succeeded, it may 
seem very plain to any one that be could hâve done it as well. This is of ten 
the case with inventions of the greatest merit. It may be laid down as a gên- 
erai rule, though i>erhaps not an invariable one, that if a new combination 
and arrangement of known éléments produce a new and bénéficiai resuit, nev- 
er attained before, it is évidence of invention." 

In this, connection it is proper- to cpnsider the great commercial suc- 
cess of the complainant's device. The, sale of the new style of range 
commenced in January, 1903. Prior to 1903 the complainant manu- 
factured less than 1,500 ranges. During the year 1903 they sold 
2,300 ranges. During the year 1907, they sold about 15,000 ranges. 
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Thîs increase in business necessitated the construction of many new 
buildings and a corresponding increase in facilities ail along the line. 
This enormous increase in the business is attributed largely to the 
popularity of the right-hand réservoir of the patent in suit, which 
practically superseded the structure theretofore built by complainant. 
Under the authorities this circumstance might turn the scale on the 
question of invention in a doubtful case. Smith v. Goodyear Co., 93 
U. S. 486, 495, 23 L. Ed. 953 ; Magowan v. New York Belting Co., 
141 U. S. 332, 344, 12 Sup. Ct. 71, 35 L. Ed. 781. 

In conclusion we are reminded of the pertinent suggestion of the 
Suprême Court in Washburn Manfg. Co. v. Barb Wire Co., 143 U. 
S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154: 

"Under such circumstanees courts hâve not been reliietant to sustaîn a pat- 
ent to a man who has taken tbe final step which bas turned fallure into suc- 
cess. In the law of patents it is the last step that wins." 

See, also, Western El. Co. v. Home Co. (C. C) 85 Fed. 649, 654. 

While we cannot extend this opinion — already too long — by con- 
sidering in détail the several practical experiments made by the re- 
spective experts, it is enough to say that they tended to show that com- 
plainant's device maintàins a doser contact over a larger area of the 
side of the réservoir, and therefore beats the water more quickly, than 
any of the eàrlier ranges. We are constrained to hold that it was 
Beckwith that took the last step and produced the first perfect right- 
hand réservoir, and that the same involved invention. 

It remains to consider the question of anticipation and prior use. 
In this field the défendant assumes the burden of proof . Not only so, 
but every reasonable doubt should be resolved against it. Coffin v. 
Ogden, 18 Wall. 120, 124, 21 L. Ed. 821 ; Cantreli: v. Wallick, 117 U. 
S. 689, 696, 6 Sup. Ct. 970, 29 L. Ed. 1017. 

Numerous références are made to the prior art. It would serve no 
useful purpose to deal separately with thèse prior patents and de- 
vices, even if the legitimate scope of an opinion would warrant such 
an attempt. I hâve carefully examined each such mechanism, bave 
read ail the testimony of expert witnesses, hâve studied the voluminous 
briefs of counsel, and bave reached the conclusion that there is not 
anywhere in the prior art disclosed the combination of ail the élé- 
ments of the patent in suit employed in the same way to reach the 
same useful resuit. 

At the outset it may be well to recall the language of the Suprême 
Court in Manufacturing Company v. Adams, 151 U. S. 139, 14 Sup. 
Ct. 295, 38 L. Ed. 103 : 

"But when a class of machines so wldely used as thèse in question It l.s 
made to appear after repeated and futile attempts that a machine has been 
contrived which accomplighes the resuit desired, and when tbe Patent Office 
has granted a patent to tbe successful inveutor, the court should not be ready 
to adopt a narrow or astute construction, fatal to tbe grant." 

It is elementary that, when it is sought to ascertain the state of the 
art by means of prior patents, nothing can be used except what is di.s- 
closed on the face of those patents. Such patents cannot be recon- 
structed in the light of the invention in suit and then used as a part 

174 F.— 64 
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of the prior art. Naylpr v. AIsop Process Co., 168 Fed. 911, 920, 94 
C. CvA. 315. 

It is seriously contended that a convejf back-plate was made by 
défendant when, by use of the bulging bar applied to tbe flat back- 
plate, a protubérance resulted outwardly, and that thus this élément 
was anticipated ; but the évidence shows that the force of the bulging 
bar was applied to crowd the plate out to fit the upper plates of the 
stove which were not of. uniform length, or to remove the bumps and 
hollows created by the heat of the annealing oven. Defendant's fore-' 
man honestly testified that he did not know that there was any convex 
plate in the pattern f rom which the plate of the Weiser range, one of 
defendant's former devices, was made. 

"Q. Were you obllged to pound Into shape the plate you were using Just 
prior to the présent steel plate? A. No, not for the pi;irpose of securing a 
convex surface, but to remove Inequalitles in the surface that appeared to re- 
suit from annealing the castings. 

"Q. Did you pound any portion of such castlng which canae in contact with 
the slde of the réservoir? A. Tes, sir; frequently the plate was twisted in 
annealing, and, in order to put It on in form for use, we were obllged to pound 
the plate in almost ail parts." 

The testimony of Edward Grant, an employé of défendant, is to 
the sarne eflfect. 

Thus it appears that the convex protubérance on defendant's prior 
structures, the Weiser, Drown, and Hicks ranges, was simply acci- 
dentai. It attracted no attention and was considered a matter of no 
significancè until Beckwîth made this feature an important élément in 
his combination. The law is well settled that such prior accidentai 
production, when the character and function were not recognized 
until the patented invention came into being, cannot be relied upon by 
way of anticipation. Walker on Patents (4th Ed.) 67; Wickelman 
V. Dick Co., 88 Fed. 264, 366, 31 C. C. A. 530 ; Tilghman v. Proctor, 
102 U. S. 707, 711, 26 L. Ed. 279; Pittsburg Réduction Co. v. Cowles 
Co. (C. C.) 55 Fed. 301 ; Chase v. Fillebrown (C. C.) 58 Fed. 377. 

Looking backward, several stovemakers now see how nearly they 
approached the consummation finally reached by Beckwith; but none 
of them hit upon the coacting law by means of which thèse three élé- 
ments were combined to produce new and practical results so long 
sought. Their unsuccessful efforts in the art cannot now defeat a 
patent founded upon a readjustment of materials by which new and 
useful results hâve been brought about. Edison El. Co. v. Novelty 
Ça, 167 Fed. 977, 980, 93 C. C. A. 387. . 

I hâve had occasion to refer to the Keep patent. No. 765,140 in con- 
sidering the application of certain légal principles. It is concedied that 
this second patent of Keep approximates nearer to the Beckwith struc- 
ture than any other référence to the prior art. If claim 11 of the patent 
in suit cannot be read onto the Keep structure it would be idle to con- 
sider other références or devices. Eet us therefore carefully con- 
sider whether No. 765,140 anticipâtes the patent in suit. It is insisted 
that Keep discloses a sheet-metal réservoir, a back-plate claimed to 
be convex in its construction, and a certain clamping device, which 
combination, it is argued, clearly anticipâtes claim 11 in suit. It seems 
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to me, however, that, although Keep assembled thèse several features, 
he never grasped the coacting principle which was the soûl of the 
Beckwith invention, namely, to stretch the sheet métal over a convex 
protubérance, and thus establish such tension that the sheet métal could 
not spring away or warp under the influence of heat; means being 
furnished for increasing the tension from time to time so as to make 
the close contact absolute andi permanent by means of this constant 
stretching, and not otherwise. The réservoir vs^as kept in such close 
contact that the water would quickly heat by conduction. Up to this 
time the weight of the water was chiefly relied upon to bring about 
this contact. Under the Beckwith scheme the pressure of the water is 
a negligible quantity. 

We hâve seen that the convex back-plate was not made an élément 
by Keep in either of his claims; neither is there any référence to 
spécifications. As matter of law, a mère casual référence to a given 
feature, such as Keep makes in his spécifications, to a convex back- 
plate, will not support a patent if the inventor does not rely upon it 
in describing the substance of his invention. Waterman v. I^ockwood, 
125 Fed. 290, 60 C. C. A. 204 ; Greene v. United Shoe Co., 132 Fed. 
973, 974, 66 C. C. A. 43. 

Furthermore, an examination of his drawings will show that his 
convex surface was not so located that it could perform the function 
described by Beckwith as "clamping said réservoir against the convex 
surface of said plate, so that the clamping of the side of the réservoir 
against the convex plate holds the side of the réservoir in close con- 
tact therewith over the entire surface." Owing to the peculiar struc- 
ture employed by Keep, the compression of clamping is against the 
flat surface at the bottom of the plate ; and, owing to the slant of his 
réservoir, this would tend to spring the upper surface of the réservoir 
away from his convex plate. 

Mr. Keep (page 176, Deft's Rec), in speaking of his tank, says: 

"The bottom straight edge bore against the stralght bottom edge of the rés- 
ervoir." 

Prof. Cooley, complainant's expert, testified: 

"It is clearly évident from the tank (In Keep's second patent) that it has 
no contact whatsoever on the horizontal convex part of the back-plate at its 
top. The tank being straight on its face, it would extend up by this curvature 
without conforming to it in any sensé." 

It conclusively appears from the évidence that there was no possi- 
bility of tension over the cylindrically convex surface, except such as 
was furnished by the weight of the water itself. Therefore the clamp- 
ing device disclosed by this patent is not the équivalent of the iron 
straps of Beckwith. It does not do the same work by substantially 
the same means. Owens Co. v. Twin City Co., 168 Fed. 259, 265, 93 
C. C. A. 661 ; Union Paper Bag Co. v. Murphy, 97 U. S. 120, 24 L. 
Ed. 935. 

I agrée with the conclusion of Prof. Cooley : 

"I am myself unable to conceive any resemblance whatever between this 
flue strap and the convex rigid back-plate of the patent In suit. They do not 
a et in the same way, and they do not accomplish the same resuit, and they 
are not the same thlng." 
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It is interesting to consult the testimony given by Mr. Keep in this 
record, and to gather therefrom his own conception of liis latest pat- 
ent. We may thus see liow far short he falls of the coacting principle 
of the Beckwith contrivance: 

"I stated In my former testimony that the contact plate of my flrst patent, 
No. 715,666, was substantlally of a spherical shape, aud in the second patent, 
No. 765,140, I changea, thls surface, as experiments led me to do so, so as to 
make a more perfeet contact. Therefore, as the resuit of thls expérience, I 
shoiild say that making the central portion of a contact plate spherical would 
produce a poorer contact than even a flat plate ; without water in the réser- 
voir the contact wlth a flat plate would be a poor one, but with water in the 
Contact would be reasonably good. Any bunching in the center with conca\e 
surfaces around the edges would make It unllkely that the water could press 
the flexible front of the réservoir Into thèse concave surfaces. I think it 
would be found — in fact, I am sure of it — that the contact plate formed as 
under my second patent will beat water faster than a perfectly flat plate, or 
one with a convexity at the center." 

On page 168, defendant's record, Mr. Keep, when askedi as to the 
degree of convexity in the back-plate which he considered désirable, 
answered: 

"I hâve found by experiment that just sufficient convexity to throw the 
flexible front of the réservoir inward produces better results than to make the 
convexity great enough to straîn the front of the réservoir when in contact." 

Thus Mr. Keép takes issue with the fundamental principle upon 
which Mr. Éeckwith relies. 

This conclusion is rendered more apparent by the repeated state- 
rnents of Mr. Keep in his testimony that he relied upon the pressure 
of the weight of the water in the réservoir to complète the contact. 

The defendant's exhibit Bryan Range, which embodies the principles 
of the second Keep patent which was put in évidence, corroborâtes 
the theory of Prof. Cooley, as it discloses no tension over the cylin- 
drically convex surface. Prof. Cooley testified that he was able to 
pass an ordinary stove poker between the conve:c back-plate and 
the side of the réservoir. Thus it appears that the inventive concep- 
tion of Mr. Keep, whether found in the patent or in the commercial 
structure, or in his testimony, is entirely at variance with the inventive 
thought of Beckwith. 

I am constrained to hold that Mr. Keep's patent, No. 765,140, does 
not anticipate the patent in suit. 

If there were doubt as to the conclusion just reached, such doubt 
would be resolved by the fact that Mr. Keep's application for patent 
No. 765,140, and the application of Beckwith, were in the Patent Of- 
fice at the same time, and were under the eyes of the same principal 
examiner for something over eight months. No interférence was de- 
clared, and both patents were issued. It is obvious that the judgment 
of the officiais of the Patent Office was that there was no occasion 
for an interférence, and that there were substantial features that dis- 
tinguished one invention from the other. Miller v. Eagle Co., 151 
U. S. 186, 208, 14 Sup. Ct, 310, 38 L. Ed. 121; Boyd v. Janesville 
Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L- Ed. 973; Ran- 
some V. Hyatt. 69 Fed. 148. 16 C. C. A. 185; Kokomo Fence Co. v. 
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Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689 ; Ney v. Man- 
ufacturing Co., 69 Fed. 405, 408, 16 C. C. A. 293. 

Defendant's counsel argues that this must hâve been an oversight 
or error on the part of the officiais of the Patent Office; but this is 
mère assumption, not supported by any évidence in the case. 

As to infringement, I think there can be no serious controversy. 
The defendant's device responds to every feature of claim 11 of the 
patent in suit. The contour of the back-plate in both structures is the 
same, except that the convexity in the defendant's structure is fîve- 
eighths of an inch, instead of three-eighths of an inch, as in the Beck- 
with patent. Instead of the iron straps employed by Beckwith for 
clamping purposes, défendant makes use of higs and bolts at the back 
and front of the jacket, which accompHsh the same purpose by équiva- 
lent means. Prof. Cooley's testimony leaves no doubt in my mind that 
the défendant has appropriated the entire invention of Beckwith. The 
catalogues sent out to the trade by the défendant indicate the same 
thing. 

For thèse reasons I fînd that the complainant is entitled to the re- 
lief demandied in his bill of complaint. 

An interlocutory decree may be prepared in accordance with this 
opinion. 



GENERAL ELECTRIC CO. T. GERMANIA ELECTRIC LAMP 00. 
(Circuit Court, D. New Jersey. Deceniber 18, 1909.) 

1. Patents (§ 314*) — Suits for Infringement — Evidence— Considération of. 

In a suit for infringement of a patent relating to a highly developed 
and teehnîeal art, the validity of which is contested, little, if any, at- 
tention wlll be paid to patents introduced by défendant as showing the 
prior art, unless they are explained and their relevancy to the patent, 
in suit pointed out by experts. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 553 ; Dec. Dig. 
§314.*] 

2. Patents (§ 328*) — Validity and Infringement — Pbocess for Exhausting 

Lamp Globes. 

The Howell patent, No. 726,293, for a process for exhausting in- 
candescent lamp globes, held valid and infringed. 

In Equity. Suit by the General Electric Company against the Ger- 
mania Electric Lamp Company. Decree for complainant. 

Richard N. Dyer and John Robert Taylor, for complainant. 

CROSS, District Judge. This is a suit in equity for an injunction 
and accounting. The bill sets up patent No. 726,293, issued April 
28, 1903, to one John W. Howell, assignor to the complainant, and al- 
lèges infringement thereof by the défendant. The défendant answered 
the bill, asserting the invalidity of the patent in suit, and denying in- 
fringement. At the proper time it ofïered in évidence, without explana- 
tion or comment, copies of certain patents in the prior art, and some 
oral testimony upon the question of infringement, but was not repre- 
sented at the argument, and has not submitted any brief. The evi- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dence on behalf of the complainant satisfies me that the défendant îs 
guilty of infringing the first and second claims of the complainant's 
patent, which are the only ones involved. In this connection it should 
be added that the testimony of one who was both secretary and treas- 
urer of the défendant, and its acting manager from its incorporation, 
substantially admits that the diefendant, for a time at least, infringed 
the claims in question. Under the circumstances it is deemed un- 
necessary to discuss the testimony upon this point. The patent in 
suit is for a process for exhausting incandescent electric lamps. The 
spécifications fully and clearly describe the process of the patent in 
the following language : 

"My présent Invention relates to the manufacture of Incandescent electric 
lamps, and partîcularly to the now well-known chemlcal processes of exhaust- 
ing the bulb. Thèse processes hâve come Into some use, and they dépend for 
thelr utlHty upon the fact that the ordlnary mechanical or mereurlal pumps 
are Incapable, wîthout considérable expense of tlme, of obtalnlng the neces- 
sary perfection In the vaeuum whlch is required for any extended Hfe of the 
filament. In order to save the extended treatment necessary under the pump, 
the chemldal processes referred to hâve been used; they conslstlng In lutro- 
ducing wlthin the vacuura inclosure, and generally wlthln the same tube 
whlch is used in exhausting (and which is afterward sealed oflf in maUing the 
completed lamp), a chemlcal whlch wlU readlly combine, when heated, with the 
remuant of gases whlch are released durlng the final Incandescence of the fila- 
ment in the process of manufacture. In the ordlnary ways of uslng thèse 
processes the selected chemlcal Is placed in the tubulature of the lamp. After 
the vaeuum Is obtained as far as deslred by mechanical means, the tubulature 
is sealed below the chemlcal. The filament is then brought to intensive incan- 
descence, and the chemlcal heated to drive vapors in the lamp-bulb, whlch by 
comblnation perfect the vaeuum. The tube is then sealed above the chemlcal, 
or between it and the lamp ; the superfluous portion of the tube belng, as usu' 
al, eut off. The process thus outlined, Is, howëver, open to some objections. 
Among others, it is found that the application of beat to the tube in the first 
sealing is apt to volatillze too mUCh of the Chemical, introducing too much va- 
por wlthin, and tending to dlscolor, the bulb of the lamp. The moment of 
best exhaustlon by the mechanical pump must also be selzed to perform the 
first sealing off of the lamp. This, however, is a definite moment, whlle the 
sealing occuples several seconds at least. In addition, there is more or less 
loss from collapse of the tubes, permltting air to leak into the bulb. Thèse ob- 
jections are obvlated by the improved method of exhausting whlch I adopt. In 
this I connect the lamp-bulbs, as usual, to the mechanical pump ; but I eraploy 
for the purpose a pièce of very thick and substanial rubber tublng, which is 
sllpped over the pipe leading into the pump and into the end of whlch the 
lamp-tubulature is Inserted after the chemlcal has been placed in the latter. 
I flnd this a convenlent and reliable form of connection, which Is capable of 
being closed with promptness by an ordlnary plnch-Cock and one whlch wlll 
malntaln the vaeuum unlmpalred long enough to effect the final exhaustlon of 
the lamp by chemlcal means. It is, of course, understood that so long as the 
connection to the pump is open it is diffleult to obtaîn a proper vaeuum in the 
bulb. After the connection to the pump is closed the lanjp-filament is brought 
to incandescence, the chemlcal belng, if necessa,ry, also heated sllghtly; but, 
as this opération is in my process praetlcally Independent of sealing, it may 
be performed with some exactitude. The tube ts then sealed off and the lamp 
is completed in the usual way." ► 

"The essence of my Invention, therefore, consists in the clpsing of the con- 
nection between the lamps and the pump witliout the use of beat, so that an 
excess of the chemiCal used to perfect the vaeuum is not volatilized." 

"It consists, also, in the détail of the process by which I amenabled, in ad- 
dition to the advantages already polnted out, to perform the sealing opération 
much more expedltiously and with a saving in the amount of tube necessary 
under the old process." 
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Some 10 or 13 advantages which the method of this patent has over 
the prior art are disclosed in the complainant's testimony. Among 
theni, and possibly the more important are thèse: The opération is 
more advantageously and economically performed, thus saving time 
and labor. There is less danger of spoiling the lamp. A considérable 
saving is made in the amount of glass tubing requircd. The closure 
is instantaneous and easily controlled, permitting the operator to cor- 
rect any errors in judgment, which he has made, as to the best time 
for making the closure. It may be performed by comparatively un- 
skilled operators, and, furthermore, as a resuit of this improved process 
there is, under like conditions, a greatly increased output of better 
and cheaper lamps. Under the évidence there seems to be no doubt 
of the utility and commercial value of the process. The patent carries 
with it prima facie évidence of its validity. The défendant has offered 
no évidence to controvert this presumption, except that it has, as al- 
ready intimated, produced and offered in évidence seven patents in 
the prior art. It has, however, not supplemented this offer by expert 
or other testimony to show their relation to the art, or to the patent 
in suit, or attempted to make any comparison between them. The pro- 
cess in question relates to a highly developed and technical art, and 
where such is the case the rule is well established that little, if any, 
attention will be paid to patents alleged to form the prior art, unless 
they are explained and their relevancy to the patent under considéra- 
tion pointed out by experts skilled in the art. It is true cases may arisc 
where, by reason of the simple and obvions character of the patents 
involved, no explanation would be Tequired. Some of the cases bear- 
ing upon this point are subjoined. 

In Waterman v. Shipman et al., 55 Fed. 983, 987, 5 C. C. A. 371, 
376, Judge Wallace, speaking for the Circuit Court of Appeals of the 
Second circuit, said: 

"To sustain the défense of want of novelty the défendants hâve set np In 
their answer, and offered in évidence, a large nnmber of patents prior In date 
to those of the complalnanf. In tlie ahsence of any expert testimony to ex- 
plaln thèse patents, or Indicate what they contain tending to négative the nov- 
elty of the complainant's patents, we do not feel called upon to examine 
them. There may b€ cases in which the character of the Invention has so lit- 
tle complexity that snrh expert testimony is not nrcessary to aid the court in 
understanding whether one patent, or several patents considered together, de- 
scribe the devices or comhination of devices niiich are the subject-matter of 
a subséquent patent ; but tUls is not one of them." 

To the same effect are Putnam et al. v. Van Hofe (C. C.) 6 Fed. 
897, 902; Fay v. Mason et al., 127 Fed. 325, 333, 62 C. C. A. ]59; 
Benbow-Brammer Mfg. Co. v. Hefïron-Tanner Co. (C. C.) 14-i Fed. 
429; Bell v. MacKinnon. 149 Fed. 205, 79 C. C. A. 103; StafFord 
et al. v. Morris et al. (C. C.) IGl Fed. 113; Office Specialty Co. v. 
Winternight & Cornyn Mfg. Co. (C. C.) 67 Fed. 928; Charmbury y. 
Walden (C. C.) 141 Fed. 373. _ 

As alreadly stated, not only is there the presumption of validity ex- 
isting in favor of this patent, but that presumption is supported and 
re-enforced by the opinions of experts who hâve examined the al- 
leged anticipatory patents and clearly and satisfactorily distinguished 
between them and the patent in controversy. In view of the meager 
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character oî the évidence offered in support of the défense, the casa 
might well end at this point. Notwithstanding this, however, the tes- 
timony in connection with the prior art has been examined, and, in 
the absence of conflicting testimony, sustains the patent. 

Perhaps the closest référence bearing thereon is patent No. 537,693, 
issued in 1895 to one Mahgnani, for a process for evaporating incan- 
descent lamps. This patent was before this court in a suit brought by 
the patentée against the présent dtefendant, reported in 169 Fed. 399, 
and the nature and character of the patent was therein sufficiently stated 
for présent purposes. This patent, at the date of its issue, apparently 
represented the most advanced state of the art. The main différence 
betweeri the two patents is disclosed! by the following extracts from 
the testimony of one of the complainant's expert witnesses : 

"The essence of the Howell Invention eonsists In the closing of the connec- 
tion between the lamps and the pump Avithont the use of heat, so that an ex- 
cess of Chemical used to perfect the vacuum is not volatilissed, and it consi.sts, 
further, in the détail of the process by which the operator Is enabled, in addi- 
tion to the advantages above ppinted ont, to perforui the sealing opération 
much more expedltiously and wlth saving in the amount of tubing necessary 
under the old process. For the purpose of hla Improved process Howell em- 
ploys an ordlnary plnch-coclc, in conjunctlon wlth' a thick and substantlal rub- 
ber tubing, to close off the lamps from the punip, and to thèse as pièces of ap- 
paratus he malies no claim at ail. A great advantage in the use of this device 
in connection with the process arises from the fact that it may be opened and 
closed at will, so that the time of closure may be that preferred by the opera- 
tor in carrying out the process. It is, of course, obvions that Howell's inven- 
,*ion had its origln in his appréciation and discovery of the fact that serions 
disadvantages of the Malignani process could be overcome and the efïective- 
ttess of the process otherwlse greatly increased by maliing the closure witliout 
the ald of heat. The mère détail means for effecting this closure is therefore 
telatively unimportant." 

It will be seen therefrom that Malignani, in his process, efïected 
closure by the use of heat, while Howell, by his method, produces the 
same resuit in a more expéditions, economical, and advantageous man- 
ner without the use of heat. The advantages thus produced hâve al- 
ready been adverted to. The simple means by which th'is change was 
"wrought does not destroy the inventive character of the method. It 
was not self-evident to effect the closure by applying an ordinary 
pinch-cock to a rubber tubing where before heat, sufïîcient to fuse glass 
tubing, had been necessary. This view is supported by testimony in 
the case as f ollows : 

"Furthermore, at even so late a period as that of the expiration of the Edi- 
son patent, which created the art in incandescent lighting, and which expired 
somewhere about 1895, it appears that rubber and slrailar joints made without 
the use of heat were regarded as unreliable and objectionable. I quote, for 
instance, from the worlj entltled 'The Incandescent Lamp and Its Manufac- 
ture,' by Gilbert S. Ram, A. I. E. B., publlshed New Yorli, The D. Van No- 
strand Co., page 168, in the chapter entltled Exhausting'; 'The lamps sliould 
be joined to the pump by fusion. Rubber and other joints eannot be re- 
lied on.' " 

It should be added that since the argument in this case, and, indeed, 
after this opinion was prepared, counsel for the complainant informed 
me that the patent in suit was sustained in the case of General Electric 
Co. V. Hill-Wright Electric Co., by the Second Circuit Court of Ap- 
peals, 174 Fed. 996. 
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It is deemed unnecessary to consider in détail the other citations in 
the prior art, which has been carefully donc by the complainant's ex- 
pert, whose uncontroverted conclusions are satisfactory. 

The complainant is entitled to a decree, with costs. 



GENERAL ELECTRIC CO. V. GERMANIA ELECTRIC LAMP CO. 

(Circuit Court, D. New Jersey. December 18, 1909.) 

Patents (§ 328*)— Vaudity and Infbingement— Incandescent Lamps. 

The Branin patent, No. 532,760, for an incandescent lamp and method 
of manufaeturing tlie same, held valid and infringed as to both product 
and process claims. 

In Equity. Suit by the General Electric Company against the Ger- 
mania Electric Lamp Company. Decree for complainant. 

Richard N. Dyer and John Robert Taylor, for complainant. 

CROSS, District Judge. There is presented for considération in 
this case the usual bill in equity, alleging infringement of a patent, 
with the customary prayer for an injunction and accounting, while 
the défendant by its answer dénies the validity of the patent, and also 
dénies its infringement. This suit is between the same parties, al- 
though upon a différent patent, f rom one in which an opinion will be 
filed contemporaneously herewith. 174 Fed. 1013. This is referred to 
.solely because the matters in issue are presented in much the same 
way. In this case, as in that, the défendant has presented proofs in- 
tended to show noninfringement, but has presented no évidence of the 
invaHdity of the patent in suit, other than that it has dumped into the 
case 16 patents in the prior art, without a word of explanation or any 
expert testimony to show wherein or how, if at ail, they disclose or 
anticipate the invention embraced in the patent in suit. Furthermore, 
the défendant was not represented at the argument, nor has the court 
been furnished with any brief in its behalf. The complainant's testi- 
mony, except upon the question of infringement, is whoUy uncontra- 
dicted, unless by inferences to be drawn from the patents alleged 
to show the prior art. In this situation the patents referred to, under 
the authorities, need not, and will not, be considered at length. 

In Waterman v. Shipman et al., 55 Fed. 982, 987, 5 C. C. A. 371, 
376, Judge Wallace, speaking for the Circuit Court of Appeals of the 
Second Circuit, said : 

"To sustain tlie défense of want of novelty the défendants hâve set up in 
thelr answer, and offered in évidence, a large nnmber of patents prior in date 
to those of the complainant. In the absence of any expert testimony to ex- 
plain thèse patents, or indicate wbat they contaln tendlng to négative the nov- 
elty of the complninant's patents, we do not feel called upon to examine them. 
There may be cases in wlîich the character of the invention has so little com- 
plexity that such expert testimony is not necessary to aid the court în uuder- 
standing whether one patent, or several patents considered together, describe 
the devices or combination of devices which are the subject-matter of a sub- 
séquent patent ; but this Is not one of them." 

To the same effect are Putnam et al. v. Van Hofe (C. C.) 6 Fed. 
897, 903; Fay v. Mason et al., 127 Fed. 325, 333, 62 C. C. A. 159; 

*For other cases see same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Benbôw-Brammer Mfg; Co. v. Hefïron-Tanner Co. (C. C.) 144 Fed. 
439; Bdl vi MacKihnOn, 149 F*ed. 205, 79 G. C. A. 163; Stafïord 
et al. V. Morris et al. (C. Ci) IGl Fed. 113; Office Specialty Co. v. 
Winternight & Cornyn Mfg.. Co. (C. C.) 67 Fed. 928; Charmbury 
V. Walden (C. C.) 141 Fed. 373. 

The patent in suit, No. 532,760, was issued January 22, 1895, to 
one Mark 'H.- 'BVâriin, avssignof to the complairtant. It is for an incan- 
descent lamp, and speaking of his invention the patentée says: 

"My Invention relates to incandescent lamps and their mannfacture, and! 
partlculà^l'y to the sealing-ln of the wireS whioh convey currentto the Carbon 
filament '^f 'the lamp, commbnly ealled the 'leadlng-ln' or 'lead-wires' of the 
lamp, anâ hâs for its object to produce an econoraical form ot sueh sealand 
one whieh shall form a secure anehorage for the lauip nect in the cOUar of 
the lamp." 

The patent includes four claims, twp of which are for a method 
and two for a product.and ail are jovolved. : In addition to the pre- 
sumption of validity, which follows from the issuance of the patent,. 
we havè' the fact that the application theref or was periding in the 
Patent Office for upwards of a year and a half ; that two of the pat- 
ents set liji' in the ansWëf were cited againjt sorne of the original 
claimsj'which were thereupon canceled or modified, which tends to 
show that 'the applicâtiotl, during itâ pendency, received careful con- 
sidération. While, as abôve stated, it is not deemed necessary ta 
consider the ' alleged atiticipatory patents in détail, it is proper to 
Say that each arid every one of them has been considered by the 
expert witrtesses ôf the Gomplainant, and the characteristics which 
distinguish them from the patent in suit carefully pointed out. Thd 
évidence tipôri this point, uncontradicted as it is, considered in connec- 
tion with the several patents to which it relates, satisfies me that the 
patent is valid. The advantages obtained by its use hâve also been 
pointed out, and are of a substantial character. and resuit, according to 
the évidence, in the production of a superior lamp at a very considér- 
able réduction of labor and material. In the absence, therefore, of 
évidence to. the contrary, the patent must be upheld. 

Furthermorfi, I think the defendaiit îs shown to hâve infringed it. 
The évidence of the complainant consists in the production bf lamps 
manufactured by the défendant, which the évidence shows were manu- 
factured by the method, and are like the product, of the patent in suit. 
It includes the testimony of witnesses who formerly worked for the 
défendant, and who described a method in substantial accord with 
that of the csomplainant's patent. One of the witnesses of the com- 
plainant, an incorporator of the défendant company, testitîed that the 
défendant rrianufactured lamps from Âpril, 1905, to December, 1906, 
in accordance with the method. and like the product, of the complain- 
ant's patent. The secretary and treasurer of the défendant company, 
and its gênerai superintendent for almost the entire period of its exist- 
ence, v/hen asked whether the process described in the patent in suit 
was used by the défendant answered, "Not according to my under- 
standing thereof." Again, he would not swear positively that the 
method of the défendant, as testified to by two witnesses for the com- 
plainant, had not been foUowed by the défendant, and, when asked by 
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the counsel of the défendant to explain what he meant by his answer, 
said that, as he did net personally examine every lamp made in the 
defendant's factoiy, he could not say that such method was never 
used in a single lamp. Moreover, it may be said generally of the de- 
fendant's testimony upon the question under considération that it is 
vague, hesitating, and uncertain; hence, after careful considération 
of ail of the testimony in this connection, I find that the complainant 
bas sustained the burden of proof imposed upon it, and bas satis- 
factorily shown that the défendant bas infringed botb the method and 
product claims of the patent. 

A decree for the complainant will therefore be entered, with costs. 
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AOORD et al. v. WESTERN POCAHONTAS CORPORATION. (Circuit 
Court of Appeals, Fourth Oirc-uit. Noveinber 4, 1909.) No. 818. Appeal from 
the Circuit Court of the United States for the Southern District of West Vir- 
ginia, at Charlestou. Arthur English, for appellants. J. Lewis Bumgardner 
(Simmg, Enslow, Fitzpatricli & Baiser, and Vlnson & Thompson, on the brief), 
for appellee. Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

PBE CURIAM. The record and the briefs of counsel, as well as the oral 
arguments, hâve been carefully considered in connection with the many au- 
thorjtles cited, with the resuit that this court is impelled to the conclusion 
reached by the court below. The case is fully stated, and the law applicable 
to the questions involved is correctly and clearly announced, in the thorough 
and able opinion of the court below, 150 Fed. 989. With that opinion we are 
in full accord. There is no error in the decree appealed from. Afflrmed. 



BLACK & LAIRD, Limited, v. ADAMS. (Circuit Court of Appeals, Fifth 
Circuit. Pebruary 8, 1910.) No. 1,905. In Error to the Circuit Court of the 
United States for the Eastern District of Louisiana. Wm. O. Dnfour, Lamar 
C. Quintero, Philip S. Gidiere, and B. D. Saunders, for plaintifC in error. 
Henry I./. Lazarus and Eidon S. Lazarus. for défendant in error. Before 
FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. None of the assignmeuts of error are well taken. See 
Stemenberg et al. v. Mailhos et ux., 99 Fed. 43, 39 C. C. A. 408, and cases 
there cited. The judgment of the Circuit Court is atiirmed. 



BLACK & LAIRD, Limited, v. SCIAMBBA. (Circuit Court of Appeals, 
Fifth Circuit. February 1, 1910.) No. 1,900. In Error to the Circuit Court 
of the United States for the Eastern District of Louisiana. B. R. Forman, 
for plaintiff in error. Armand Romain, for défendant in error. Before PAR- 
DBE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In Louisiana, father and mother both living, the father 
can stand In judgment to recover damages for the personal injuries of hla 
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minor child. I^he joinder of the mother in this case wàs sUrplusage. Tiie pé- 
tition not only charges the négligence of the employé of the plaintiff in errer, 
but also thé négligence of the employer. We flnd no prejudical error in the 
case, and the judgment of the Circuit Court is aflBrmed. 



In re BURNS. VIRGINIA-CAROLINA CHEMICAL OO. v. HALL. (Cir- 
cuit Court of Appeals, Fifth Circuit. Octolier 29, 1!)0!).) No. 1,962. Appeal 
from the District Court of the United States for the Southern District of 
Georgia. Walter T. Johnson, for appellant. M. P. Hall, for api)ellee. Before 
FARDEE and SHELBY, Circuit Judges, and FOSTER, District Judge. 

PBR CURIAM. For the reasons giveu in the court below (171 Fed. 1008), 
the judgment of the District Court is afflrmed. 



CITY OF MOBILE et al. v. SOUTHERN BELL TELEPHONE & TELE- 
GBAPH OO. (Circuit Court of Appeals, Fifth Circuit. December 21, 1909.) 
No. 2,020. Appeal from the Circuit Court of the United States for the South- 
ern District of Alabama. See, also, 162 Fed. 523. B. B. Boone, for appel- 
lants. Wm. H. Mcintosh, J. C. Bich, and Iluut Chipley (Edward P. Meany, 
on the brief), for appellee. Before PABDEB and SHELBY, Circuit Judges, 
and FOSTER, District Judge. 

PEB CURIAM. The part of the decree which follows the names of the 
défendants enjoined is amended, so as to make the sentence read as follows: 
"Are hereby perpetually restrained and enjoined from interfering with the 
property of complaiûant in said city of Mobile, its wires, pôles, and any and 
ail apparatus owned by it and constitutlng its téléphone plant and System in 
said city, so as to impair any rights conferred on the complainant by said 
ordinances made Exhibits A and B to the bill ; but said défendants are not 
otherwise restrained, nor are they enjoined from exercising such control of 
the use of said property by complainant as is consistent with the proper ex- 
ercise of the police power, and they are also peri>etually enjoined and re- 
strained from interfering with the agents, servants, and employés of com- 
plainant in replacing the pôles of the complainant on the east side of Clai- 
borne Street, between St. Anthony and Congress streets, in said city of Mo- 
bile." And, as so amended, the decree is affirmed. 



ELLSWORTH TRUST CO. v. CONRAD et al. (Circuit Court of Appeals, 
Fifth Circuit. January 18, 1910.) No. 1,902. In Error to the Circuit Court 
of the United States for the Southern District of Florida. E. P. Axtell and 
C. D. Rinehart, for plaintiff in error. Geo. M. Robblns, for défendants In er- 
ror. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges are of opinion that the tax deed 
under which the plaintiflC in error claims was void, because the assessment 
wàs not made in accordance with the law. The judgment of the Circuit Court 
is therefore affirmed. 



FERNABD v. ONEIDA NATIONAL CHUCK CO. (Circuit Court of Ap- 
peals, Second Circuit. November 9, 1909.) No. 82. Appeal from the Circuit 
Court of the United States for the Northern District of New York. Thia 
cause comes hère upon appeal from a decree of the Circuit Court, Northern 
District of New York, sustaining a demurrer and dismissing the bill. The 
suit was brought to restrain an alleged infringemeut of letters patent No. 
747,874, granted to complainant December 22, 1903, for a thill coupllug 
The opinion of the Circuit Court is reported In 167 Fed. 559. George ERen- 
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flell (Hugh C. liOrd, of counsel), far appellant. Richard R. Martin, for ap- 
pellee. Before LAC05IBE, COXB, and WABD, Circuit Judges. 

PBR CUIIIAM. Appellant crltldses the opinion of the Circuit Court on 
the ground that It "took judlcial notice" of the thlU couplings of the prior 
art. But it was not necessary to find any prIor art other than sueh as the 
patent itself discloses. It Is manifest from the patentee's own statements 
that ail he dld was to bend over or cllnch the ends of the wire link, so as to 
prevent their sUpping out of the apertures In whlch they were Inserted. Of 
course, to do this he had to enlarge the Interior of the aperture suffldently 
to turn them. No amount of évidence, expert or other, could possibly ralse 
such an obvlous expédient to the dlgnlty of an Invention. The decree is af- 
flrmed, with cost8. 



LOUISVILLE & N. R. CO. v. HALL. (Circuit Court of Appeals, FIfth Cir- 
cuit. January 25, 1910.) No. 1,974. In Errer to the Circuit Court of the 
United States for the Northern District of Florida. See, also, 157 Fed. 464. 
W. A. Blount and A. C. Blount, Jr., for plaintilï In errer. R. P. Reese and 
John P. Stokes, for défendant in error. Before PARDEE, McOORMICK, and 
SHELEÏ, Circuit Judges. 

PER CURIAM. The évidence with regard to the alleged contributory nég- 
ligence of the deceased, J. I* Hall, was conflicting to such an extent as to 
warrant, if not requlre, the case to be submitted to a jury. No other errors 
in the trial proceedings being suggested in this court, the judgmeut of the 
Circuit Court £.hould be affîrmed, and it is so ordered. 



LOUISVILLE & N. R. CO. v. UNITED STATES. (Circuit Cburt of Ap- 
peals, Fifth Circuit. December 21, 1909.) No. 1,825. In Error te the Dis- 
trict Court of the United States for the Southern District of Alabama. For 
opinion below, see 162 Fed. 185. Gregory L. Smith and Harry T. Smith, for 
plaintlff In error. Wm. H. Arnibrecht, U. S. Atty., and Philip J. Doherty, Sp. 
Asst. U. S. Atty. (Luther M. Walter. Sp. Asst. U. S. Atty., on the brief), for 
défendant In error. Before PARDEB, McCORMICK, and SHELBÏ, Circuit 
Judges. 

PER CURIAM. A majority of the Judges are of opinion that the judgment 
of the District Court is rlght, and U is, therefore, affirmed. 



PA"NKET et fll. v. UNITED STATES.t (CTrcult Court of Appenls. Fifth 
Circuit. December 21, 1909.) No. 2,01 G. In Error to the Circuit Court of 
the United States fer the Middle District of Alabama. Warren S. Reese and 
W. A. Gunter, for plaintlfCs In error. E. J. Parsons, U. S. Atty. (E, S. Thig- 
pen, Asst U. S. Atty., on the brlef), for the United States. Before PARDEB 
and SHELBT, Circuit Judges, and FOSTEB, District Judge. 

PER CURIAM. The judgment of the Circuit Court is amended by strlklng 
out the words, "together with the further sum of Interest at the rate of 8 
per cent, per annum, or $518.66%," and Insertlng In lieu thereof the words, 
"with Interest thereon at the rate of 8 per cent, per annum from the date 
of this judgment" And. as so amended, the judgment is affirmed. 



ST. LOUIS, SOUTHWESTEiRN RT. CO. OF TEXAS v. UNITED STATES. 
(Circuit Court of Appeals, Fifth Circuit. December 21, 1909.) No. 1,892. In 
Error to the District Court of the United States for the Northern District of 
Texas. E. B. Perkins and J. B. Gilbert (D. Upthegrove, on the brief), for plain- 

t Rehearing âenled February 1, 1910. 
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tlff In error. Wm. H. Atwell, U. S. Atty. Before PARDEE, McCORMIOK, 
and SHEL/BT, Circuit Judges. 

PER CURIAM. A majorlty of the Judges are of opinion that no réversible 
error is shown by the record. The Judgment of the District Court is there- 
fore affirmed. 



SMITH et al. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. December 14, 1909.) No. 106 (5,27Q). Appeal from the «rcuit 
Court of the United States for the Southern District of New ïork. Por dé- 
cision below, see 168 Ped. 462. B. A. Levett, for importers. D. B^ank Lloyd, 
Pepnty Ass't. Atty. Gen., for the United States. Before COXE, WARD, and 
NOYES, Circuit Judges. 

PER CURIAM. We agrée f uUy wlth the conclusions reached by the Board 
and the Circuit Court, and deem it unnecessary to add anythlng to their 
opinions. The décision is affirmed. 



TEXAS & P. RX. CO. r. EIDER-DEMPSTEB SHIPPING, Ldmlted. EL- 
DER-DEMPSTBR SHIPPING, Limited, v. TEXAS & P. RY. CO. (Circuit 
Court of Appeals, Fifth Circuit, February 1, 19l0.) No. 1,890. Appeal from 
the District Court of the United States for the Bastem District of Loulsiana. 
W. W. Bowe, W. B. Spencer, and Esmond Phelps, for appellant and cross-ap- 
pellee. Henry P. Dart, for appellee and cross-appellant. Before PARDEE, 
McCORMICK, and SHELBY, Circuit Judges. 

PEIR CURIAM. In the collision of the steamship Monarch and the trans- 
fer boat Ii. S. Thome, both vessels were nnquestionably in fault. The Mon- 
arch was in fault In not sooner observing the Thorne, whlch was well lighted 
up, and whose port llght showed on her starboard bow, and then in not com- 
plying wlth the starboard rule. The L. S. Thorne was In fault In not renew- 
Ing her signal of leaving her dock after the Corsalr passed down, and in nob 
keeping a compétent lookout, whereby the Monarch would hâve been sooner 
seen, her signais heard and answered, and a collision probably avoided. In 
the peculiar state of the pleadlngs and proof, the court below properly re- 
fused demurrage to both parties. We thlnk the decree appealed from does 
substantlal justice between the parties, and It is therefore affirmed. The 
costs of this court to be dlvlded. 



XÎNITED STATES v. J. S. JOHNSON & CO. SAMB v. MAURER. (Circuit 
Court of Appeals, Second Circuit. December 7, 1909.) Nos. 43, 44 (5,153, 
5,154). Appeals from the Circuit P6urt of the United States for the South- 
ern District of New York. For décision below, see 166 Fed. 1002. D. Frank 
Lloyd, iOeputy Asst. Atty. Gen., for the United States. Wàlden & Webster 
(Howard T. Walden, of counsel) for Importers. Before LACOMBE, COXE, 
and NOYES, Circuit Judges. 

PER CURIAM. Thèse cases are controlled by Johuson t. U. S. (C. C.) 143 
Fed. 915, affirmed by thls court 152 Fed. 164, 81 0. C. A. 416, and Dudley v. 
U. S., 153 Fed. 881, 82 C. C. A. 627. The additional amount of sugar found in 
the packages now under considération has apparently had no effect, except 
to produce a sweeter flavor. Décision affirmed. 



UNITED STATES v. NEW YORK MEROHANDISB CO. (Circuit Court 
of Appeals, Second Circuit. January 11, 1910-) No. 102 (5,354). Appeal from 
the Circuit Court of the United States for the Southern District of New 
York. Por décision below, see 167 Fed. 684. D. Frank Lloyd, Deputy Asst. 



MEMORANDUM DECISIONS. 1023 

Atty. Crcn, (Charles Duane Baker, Sp. Atty., of counsel), for the United 
States. Comstock & Washburn (Albert H. Washburn, of counsel), for Im- 
portera. Before LAOOMBE, OOXB, and WAED, Circuit Judges. 

PER CtJRIAM. Affirined on the opinion of the Board of General Apprals- 
era. G. A. 6,808, T. D. 29,265. 



UNITED STATES v. WAENTIG. (arcuit Court of Appeals, Second Cir- 
cuit. December 7, 1909.) No. 72 (4,146). Appeal from the Circuit Court of 
the United States for the Southern District of New York. D. Frank Lloyd, 
Deputy Asst Atty. Gen. (William K. Payne, Asst. Atty., of counsel), for the 
United States. Curie, Smith & Maxwell (W. Wîckham Smith, of counsel), for 
importer. Before LACOMBB, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Décision afflrmed on opinion of Judge Holt. 168 Fed. 570. 



CARMEL WINE OO. et al. v. PALESTINE HEBREW WINE CO. (two 
cases). (Circuit Court, S. D. New York. January 14, 1910.) Nos. 2-158, 4-98. 

WARD, Circuit Judge. In thèse cases it appears that, following a prelim- 
inary Injunction pursuant to the opinion of the court in the flrst-named case 
(161 Fed. 654), the prima facle case of the complainant has been fuUy pre- 
sented, and has been foUowed by a brief statement of the défendant, prac- 
tlcally admitting the complainant's case. A decree may be entered for an in- 
junction and aecounting, with costs to the complainant. 



End dp Cases in Vol. 174. 



